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t  J.  S.  McMeans  appointed  Associate  Justice,  July  20,  1907,  vice  R. 
A.  Pleasants,  who  was  made  Chief  Justice. 

t  B.  H.  Rice  appointed  Associate  Justice  October  6,  1907,  vice  J.  A 
Eidson,  deceased. 
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M.  N.  Kebr  v.  C.  a.  Mohb  et  al. 

decided  June  8,  1907. 

liquor  Dealer's  Bond — ^Adoption  of  Local  Option — ^Effect. 

The  effect  of  the  putting  in  force  in  a  given  territory  of  local  option  is  to 
suspend,  not  to  repeal,  previous  laws  governing  liquor  selling  in  such  territory. 
Hence  a  suit  upon  a  liquor  dealer's  bond  for  infractions  of  the  same  occurring 
before  the  adoption  of  local  option  is  not  abated  by  the  adoption  of  local 
option  in  the  county  in  which  the  infractions  occurred. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

Hodges  &  Hardison,  for  appellant. — The  adoption  of  local  option 
in  Lamar  County  after  the  infractions  of  the  bond  sued  on  did  not 
affect  the  liability  of  the  defendants  in  error.  The  law  creating  the 
conditions  under  which  the  liability  might  occur,  and  providing  the 
remedy  of  the  aggrieved  party  was  not  repealed  by  the  adoption  of 
local  option,  but  onjv  temporarily  suspended.  Pacific  Mail  S.  S. 
Co.  V.  Joliffe,  2  Wall,  450,  17"^  Law  Ed.,  805,  660 ;  Huntington 
V.  Attnll,  146  TT.  S.,  667;  Cogsreshall  v.  Groves,  16  B.  I.,  18,  11  Atl. 
Rep.,  296;  Stursris  v.  Spofford,  45  K  Y.,  446;  Palmer  v.  Conly, 
4  Denio  (TJ.  T.),  374:  Winterton  v.  State,  65  Miss.,  238;  Hearn 
V.  Brogan,  64  Miss.,  334:  People  v.  Wade,  101  Mich.,  89;  Butler  v. 
State,  6  So.  Pep..  67;  State  v.  Smith,  7  So.  Rep.,  848;  State  v. 
Smiley,  7  S.  E.  Pep.,  904;  26  Am.  &  En^.  Ency.  (2d  ed.),  753; 
19  Am.  &  Eng.  Encv.  (2d  ed.),  512;  2  McLains  Crim.  Law,  sec. 
1213,  p.  377. 

As  to  there  bein^  only  a  suspension  of  the  law  and  not  a  repeal 
by  the  adoption  of  local  option,  we  call  attention  to  the  following  in 
connection  with  the  criminal  cases  above  cited:  Gibson  v.  State, 
34  Texas  Crim.  Rep.,  218;  Rathbum  v.  State,  88  Texas,  282;  At- 
kinson ▼.  State,  46  Texas  Crim.  Bep.,  228;  Rev.  Stats.,  art.  3257. 

Moore,  Parle  A  Birmingliam^  for  appellees. — The  sums  authorized 
by  statute  to  be  recovered  asrainst  a  liquor  dealer  for  infractions 
of  his  bond  are  penalties.  Johnson  v.  Rolls,  97  Texas,  453;  Hill- 
man  V.  Mayher,  86  S.  W.  Rep.,  818. 

The  adoption  of  and  putting  in  force  local  option  in  Lamur  County, 
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Texas^  operated  to  repeal  all  laws  in  conflict  with  the  local  option 
laws,  within  the  limits  of  Lamar  County,  and  repealed  and  suspended 
the  laws  regulating  the  sale  of  intoxicating  liquors  within  such 
territory.  liobertson  v.  State,  5  Texas  Crim.  App.,  155;  Boone  v. 
State,  12  Texas  Crim.  Bep.,  184;  Atkinson  v.  State,  46  Texas  Crim. 
Hep.,  228;  Tracy  v.  State,  49  Texas  Crim.  Rep.,  37;  Bathbum  v. 
State,  88  Texas,  281;  Long  v.  Green,  95  S.  W.  Bep.,  79  (in  which 
case  a  writ  of  error  was  granted  and  afterwards  dismissed  for  want 
of  jurisdiction). 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  instituted  in  the 
District  Court  of  Lamar  County  by  the  appellant,  M.  N.  Kerr,  against 
the  appellee,  C.  A.  Mohr,  and  his  codefendants,  as  principal  and  sure- 
ties on  a  liquor  dealer's  bond,  to  recover  the  statutory  penalties,  or 
liquidated  damages,  as  termed  by  the  statute,  for  selling  liquor  and 
beer  to  appellant's  minor  son,  and  for  permitting  said  minor  to  enter 
and  remain  in  the  saloon  or  place  of  business  of  appellee.  The  suit 
was  filed  on  the  13th  day  of  February,  1906.  The  appellees  answered 
by  general  demurrer  and  general  denial,  and  by  plea  in  abatement, 
alleging  that  on  the  14th  day  of  April,  1906,  local  option  became  ef- 
fective throughout  the  limits  of  Lamar  County,  and  has  since  that 
time  been  in  full  force  and  effect  in  said  county.  The  same  facts  were 
pleaded  specially  by  the  appellees.  Appellant,  by  supplemental  peti- 
tion, excepted  to  the  plea  in  abatement,  and  to  so  much  of  the  special 
answer  of  the  appellees  as  pleaded  and  relied  on  the  adoption  of  local 
option  in  Lamar  County  on  the  14th  day  of  April,  1906,  because  the 
same  constituted  no  defense  to  this  action.  Appellant's  exceptions 
were  by  the  court  overruled.  It  was  then  admitted  by  the  appellant, 
in  open  court,  that  the  facts  set  forth  in  the  appellees'  plea  in  abate- 
ment were  true.  Whereupon  the  court  rendered  judgment  in  favor  of 
the  appellees,  and  dismissed  plaintiff's  suit,  to  which  action  plaintiff 
duly  excepted  and  perfected  an  appeal. 

Did  the  trial  court  err  in  sustaining  the  plea  in  abatement  and  dis- 
missing the  suit?  It  is  held  that  the  sum  recoverable  against  a  liquor 
dealer  and  his  sureties  for  a  violation  of  his  bond  is  a  penalty.  JohiiT 
son  V.  Bolls,  97  Texas,  453;  Hillman  v.  May  her  (Texas  Civ.  App.), 
85  S.  W.,  818.  The  repeal  of  a  statute  prescribing  a  penalty  or  for- 
feiture recoverable  in  a  civil  action,  without  a  saving  clause  in  the  re- 
pealing act,  takes  away  the  right  of  recovery.  26  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  753;  19  Am.  &  Eng.  Ency.  Law  (2d  ed.),  512. 

It  was  contended  by  appellee,  and  the  trial  court  must  have  so 
held,  that  the  effect  of  putting  in  force  the  local  option  statute 
in  Lamar  County  was  to  repeal  the  then  existing  law  licensing  liq- 
uor dealers,  in  compliance  with  which  law  the  bond  sued  on  was 
executed.  The  local  option  statute  does  not,  in  terms,  repeal  the 
general  law  relating  to  licensing  liquor  dealers,  and  if  the  putting 
of  the  statute  into  effect  repeals  it  at  all  it  is  only  by  implication. 
Before  any  provision  or  law  can  be  held  to  be  repealed  by  implica- 
tion, it  must  clearly  appear  to  be  so  repealed.  We  are  of  the  opin- 
ion that  it  does  not  clearly  appear  that  the  putting  in  force  of  the 
Iccal  option  statute  had  this  effect.    The  effect  on  existing  laws  of  put- 
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ting  the  statute  in  force  is  correctly  stated  by  Presiding  Judge  David- 
son in  the  case  of  Atkinson  v.  The  State,  46  Texas  Crim.  Bep., 
228,  as  follows:  *TVliere  local  option  has  been  put  in  operation  it 
constitutes  the  exclusive  system  for  the  regulation  or  manner  of 
liquor  selling  in  the  given  locality,  and  has  the  effect  to  suspend 
and  abrogate  during  its  continuance  all  laws  and  provisions  of  law 
which  are  inconsistent  with  such  local  option  law,  as  well  as  those  laws 
which  prescribe  penalties  for  violating  liquor  selling."-  This,  says  the 
learned  judge,  has  been  the  rule  in  Texas  since  the  case  of  Robertson 
V.  State,  5  Texas  Crim.  App.,  155.  Under  this  rule  the  effect  of  the 
putting  in  force  in  a  given  territory  of  local  option  is  to  suspend 
previous  laws  governing  liquor  selling  in  such  territory.  This  is  the 
construction  placed  on  similar  statutes  by  the  court  of  Florida  (Butler 
V.  State,  6  So.  Rep.,  67;  State  v.  Smith,  7  So.  Rep.,  848),  and  Missis- 
sippi (Winterton  v.  State,  65  Miss.,  238),  and  North  Carolina  v. 
Smiley,  7  S.  E.  Rep.,  904.  See  also  People  v.  Wade,  101  Mich.,  89, 
59  N.  W.  Rep.,  438. 

The  existing  law  governing  the  sale  of  liquor  not  having  been 
repealed  by  the  adoption  of  local  option,  but  only  suspended,  a  repeal 
of  the  local  option  statute  would  revive  the  former  law.  Rev.  Stats. 
(1895),  art.  3257.  The  suspension  of  the  law  providing  for  licens- 
ing of  liquor  dealers,  under  which  the  bond  sued  on  was  executed, 
did  not  have  the  effect  to  prevent  a  recovery  thereon  by  one  aggrieved 
by  a  violation  of  such  bond.  This  ruling  is  not  in  accord  with  the 
opinion  of  the  Court  of  Appeals  for  the  Third  District  in  Long  v. 
Green,  95  S.  W.  Rep.,  79.  But  the  Supreme  Court  did  not  agree 
with  the  opinion  in  that  case  and  granted  a  writ  of  error  which 
was  subsequently  dismissed  because  the  Supreme  Court  was  without 
jurisdiction,  101  S.  W.  Rep.,  786. 

The  violations  of  the  bond  upon  which  this  cause  of  action  is 
based  occurred,  and  the  suit  was  instituted,  months  prior  to  the  put- 
ting the  local  option  statute  in  force  in  Lamar  County.  The  suit 
could  be  maintained,  notwithstanding  local  option  was  in  force  when 
the  parties  went  to  trial. 

It  follows  from  these  remarks  that  the  trial  court  erred  in  sustain- 
ing the  plea  in  abatement  and  in  dismissing  the  case.  The  judgment 
is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


SiKOLAiR  Taliaferro  et  al.  v.  C.  M.  Rice  et  al. 

Decided  June  11,  1907. 

1. — ^Deed — ^I>esorlptioiL — ^Effect — ChBXgt,  "" 

Where  defendants  in  trespass  to  try  title  claimed  a  specific  tract  of  705 
m/Gres  described  by  metes  and  bounds,  and  the  deed  through  which  they  claimed 
described  the  land  conveyed  thereby  as  an  undivided  one-half  of  1,000  acres,  to 
be  taken  east  of  a  lake  on  the  1,000  acre  tract,  such  deed,  in  the  absence  of 
proof  of  a  i»artition,  afforded  no  evidence  of  title  to  the  705  acres. 
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8. — ^Loit  Deed — ^Ezigtence — ^Eyidenoe. 

Where  the  issue  was  as  to  the  existence  and  execution  of  a  deed,  and  a 
witness  testified  that  he  owned  at  one  time  the  land  conveyed  by  said  deed; 
that  at  the  time  of  his  purchase  he  received  from  his  vendor  the  title  papers 
pertaining  to  the  land,  including  the  deed  in  question;  that  said  deed  bore 
endorsements  indicating  that  it  had  been  recorded  in  the  proper  county  before 
the  destruttion  of  the  records  of  said  county  by  fire,  the  evidence  was  suffi- 
cient to  raise  the  issue  of  the  execution  of  said  deed  and  to  require  the 
submission  of  the  issue  to  the  jury. 

8. — ^Lost  Deed — Secondary  Zirideiioe — ^Predicate— Sni&oienoy. 

As  a  predicate  for  the  admission  of  secondary  evidence  of  the  existence 
of  a  deed  alleged  to  be  lost,  a  witness  testified,  in  substance,  that  he  had  the 
deed  in  his  possession  at  one  time;  that  he  sent  the  deed  and  all  the  title  papers 
by  mail  to  his  father  in  Missouri;  his  father  died  about  the  time  the  deed 
was  mailed;  didn't  know  whether  his  father  received  it  or  not;  had  not  been 
able  to  locate  or  find  any  of  those  title  papers  since;  could  not  say  what 
became  of  the  members  of  the  family  in  Missouri  after  his  father's  death; 
supposed  they  all  went  to  the  Klondike;  had  been  unable  to  procure  the  title 
papers  or  even  to  hear  from  the  folks  in  Missouri;  the  deed  in  question  was 
never  recorded;  that  he  had  made  inquiry  of  his  kinfolks  for  the  title  papers, 
but  could  never  find  them,  and  he  supposed  they  were  lost  in  the  mail.  Held, 
insufficient  as  a  predicate. 

4. — Same— Discretion  of  Trial  Court. 

While  as  a  rule  the  sufficiency  of  a  predicate  for  the  admission  of  secon- 
dary evidence  is  largely  left  to  the  discretion  of  the  trial  court,  still  the 
appellate  courts  reserve  and  exeroiae  the  right  to  pass  upon  the  question.  The 
degree  of  strictness  of  proof  required  in  such  cases  is  proportioned  to  the 
importance  of  the  document  in  question  as  showing  the  amount  of  care  that 
would  probably  be  exereifled  in  its  preservation,  and  other  considerations. 

5.— Same. 

A  party  offering  secondary  evidence  of  the  existence  and  execution  of  a 
deed  is  not  relieved  of  the  necessity  of  accounting  for  the  original  by  the  fact 
that  if  in  existence  it  was  probably  beyond  the  jurisdiction  of  the  court,  nor 
by  the  fact  that  the  opposite  party  denies  that  such  document  ever  existed. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Taliaferro  &  Wilson,  Frost  &  Nebleit  and  C  F.  Stevens,  for  appel- 
lants. 

Baldwin  &  Christian,  for  appellees. — The  original  deed  was  more 
than  thirty  years  old,  and  its  execution  would  be  presumed.  Hiviere  v. 
Wilkens,  72  S.  W.  Rep.,  608. 

The  identity  of  the  land  described  in  the  pleadings  with  that 
recovered  cannot  be  questioned  in  the  Court  of  Civil  Appeals, 
when  the  issue  was  not  made  in  the  trial  court,  there  being  no 
objections  to  the  testimony  and  no  special  instructions  requested 
with  reference  to  this  matter.     Desmuke  v.  Houston,  89  Texas,  10. 

From  all  the  facts  and  circumstances  adduced  in  evidence,  the 
jury  had  to  presume  that  the  Palmers  did  execute  a  deed  to  Wilson 
to  the  tract  of  land  described  in  the  defendant's  answer,  which 
was  formerly  occupied  by  Geo.  Bice,  and  was  occupied  by  one 
of  the  defendants  at  the  time  of  the  trial.     Lochridge  v.   Corbett, 
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31  Texas  Civ.  App.,  676;  Arthur  v.  Ridge,  89  S.  W.  Sep.,  15; 
Baldwin  v.  Goldfrank,  88  Texas,  257;  Baldwin  t.  Eoberts,  13 
Texas  Civ.  App.,  563. 

The  trial  court  did  not  err  in  permitting  the  witness  Presswood 
to  testify  as  to  the  execution  and  contents  of  the  deeds  from  E. 
A.  and  B.  J.  Palmer  to  Wilson  in  1860.  The  predicate  laid  for 
the  establishment  of  secondary  evidence  was  sufficient  to  authorize 
said  testimony.  Walker  v.  Pittman,  18  Texas  Civ.  App.,  519; 
Clapp  V.  Engledow,  82  Texas,  293;  McBride  v.  Willis  &  Bro.,  82 
Texas,  141;  Parks  v.  Caudle,  58  Texas,  216;  Dunn  v.  Choate, 
4  Texas,  14;  White  v.  Bumey,  27  Texas,  60;  Blanton  v.  Bay,  66 
Texas,    61. 

REESE,  Associate  Justice. — Sinclair  Taliaferro  and  wife  and  J. 
M.  Blanding  and  wife  instituted  this  suit  in  trespass  to  try  title 
against  C.  M.  Bice  and  other  defendants  to  recover  land  described 
as  leagues  No.  2  and  8  of  the  Jose  Dolores  Martinez  grant  in  Liberty 
County. 

On  the  trial  defendants  C.  M.  Bice,  J.  A.  Bice,  W.  A.  White,  L.  A. 
White,  L.  A.  Isaacs,  T.  A.  Booth  and  C.  N".  Smith  on  their  application 
were  granted  a  severance.  They  disclaimed  as  to  all  of  the  land  sued 
for  except  a  tract  of  705  acres  specifically  described  by  metes 
and  bounds,  as  to  which  they  pleaded  not  guilty  and  the  statute 
of  limitations  of  three,  five  and  ten  years.  By  an  amended  peti- 
tion plaintiffs  also  pleaded  title  by  limitation.  They  also  pleaded, 
in  reply  to  appellees'  plea  of  limitation,  coverture  and  minority 
on  the  part  of  Mrs.  Taliaferro  and  Mrs.  Blanding.  Upon  trial, 
with  the  assistance  of  a  jury,  there  was  a  verdict  for  defendants. 
From  the  judgment,  a  motion  for  new  trial  having  been  overruled, 
plaintiffs  prosecute  this  appeal. 

The  land  in  controversy,  705  acres,  was  a  part  of  a  tract  of 
1,000  acres  running  through  the  league  from  the  west  bank  of  the 
Trinity  river,  thence  west  11,215  varas,  thence  north  562  varas, 
thence  east  10,516  varas  to  the  river  and  down  the  river  to  the 
beginning.  A  lake  ran  across  this  tract,  leaving  the  705  acres  in 
controversy  between  the  lake  and  the  river,  and  295  acres  west  of 
the  lake.  The  controversy  hinges  upon  the  issue  of  the  execution 
of  a  deed  from  E.  A.  and  B.  J.  Palmer,  alleged  to  have  been 
executed  in  1860,  to  B.  Wilson  or  George  Wilson,  under  both  of 
whom  appellees  claim.  E.  A.  and  B.  J.  Palmer  are  ancestors  of 
Mrs.  Taliaferro  and  Mrs.  Blanding  under  whom  they  claim  title  as  heirs. 

It  is  contended  by  appellees  that  this  deed  was  executed  by  the 
Palmers  in  1860  and  that  it  was  recorded  in  Liberty  County  pre- 
vious to  the  destruction  of  the  records  of  the  county  by  fire  in 
1874.  They  claim  that  the  original  deed  was  also  lost,  and  they 
sought  to  establish  its  execution  by  the  testimony  of  S.  F.  Press- 
wood,  and  other  circumstances  of  claim  of  title,  acquiescence  by 
appellants,  etc.  Appellants  denied  the  existence  of  this  deed,  and 
also  attacked  the  instrument,  if  any  such  ever  existed,  as  a  forgery. 

Appellees  claimed  title  under  a  deed  from  George  Wilson  to 
George  Bice  dated  April  27,   1876.     This   deed   described  the  land 
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conveyed  as  foUows:  "One  undivided  y2  of  1,000  acres  of  land 
described  as  follows,  to  wit:  Beg.  at  a  large  Sycamore  tree  in 
the  west  bank  of  the  Trinity  river  opposite  the  corner  of  the  first 
league  of  land  below  Fields  running.  Thence  west  11,215  varas. 
Thence  north  562  varas.  Thence  east  10,516  varas  to  the  river, 
and  thence  down  the  river  with  its  meanders  to  the  beginnmg, 
containing  1,000  acres  (being  a  part  of  11  leagues  conveyed  to 
M.  L.  Preston  by  Jose  Dolores  Martinez  by  deed  dated  January 
18,  1837)."  This  deed  then  sets  out  the  chain  of  title  as  follows: 
"And  from  M.  L.  Preston  to  Bobert  Dunley,  Au^st  10,  1845. 
From  Eobert  Dunlev  to  Georsre  W.  Turner,  September  27,  1860. 
From  George  W.  Turner  to  B.  Wilson,  January  30,  1860.  From 
B.  Wilson  to  S.  F.  McCartv,  Auffiist  24,  1866,  and  from  McCarty 
to  George  Wilson,  March  20,  1869.''  .         . 

It  will  be  noticed  that  this  chain  of  title  makes  no  mention  of 
the  deed  from  E.  A.  and  R.  J.  Palmer  to.  B.  or  George  Wilson 
alleged  to  have  been  executed  in  1860.  Of  the  deeds  thus  set  out 
the  one  from  George  Wilson  to  Rice  was  recorded  in  Liberty  County 
in  1876  and  at  the  same  time  wa^  recorded  the  deed  from  Martinez 
to  Preston.  A  certified  copy  of  the  former  deed  was  introduced  m 
evidence  by  appellees.  The  Martinez  deed  was  not  offered  by  them 
but  was  introduced  by  appellants,  over  their  objection,  with  evidence 
tending  to  show  that  it  was  a  forsferv.  No  evidence  was  offered  by 
either  party  as  to  the  other  deeds  in  the  chain  of  title,  appellees 
resting  their  case  upon  the  alles^ed  deed  by  the  Palmers  to  Wilson, 
which  thev  undertook  to  establiph  bv  parol. 

The  court  ch.  rged  the  jury  as  follows :  "That  the  title  papers  and 
other  evidence  offered  in  evidence  bv  the  plaintiffs  is  such  as  to 
show  title  in  the  plaintiffs,  and  you  will  find  for  the  plaintiffs  unl^s 
you  believe  from  the  evidence  that  sometime  during  the  year  I860 
or  about  that  time  E.  A.  and  R.  J.  Palmer,  the  plaintiffs'  ancestors, 
executed  and  delivered  to  either  George  Wilson  or  B.  Wilson  a  deed 
to  the  land  described  in  defendants'  answer  conveying  the  same  to 
said  Wilson,  and  if  vou  believe  from  the  evidence  that  such  a  d^cl 
was  executed  and  delivered  then  and  in  that  event  you  will  find  for 
the  defendants.''  The  giving  of  this  charge  is  assailed  by  the  first 
assignment  of  error,  and  the  objection  is  urged  that  there  was  no 
evidence  of  the  execution  of  such  a  deed. 

The  onlv  direct  evidence  of  the  existence  of  the  deed  from  the 
Palmers  to  Wilson  is  contained  in  the  testimony  of  S.  F.  Press- 
wood.  This  witness  testified,  in  substance,  that  the  land  was  sold 
and  conveyed  to  him  by  George  Rice  in  1885.  He  held  the  title  a 
little  over  a  vear  when  he  reconveved  to  Rice.  When  Rice  conveyed 
him  the  land  he  handed  to  him  the  deeds  in  his  chain  <>*  Ji^Jl..^^^ 
among  the  deeds  was  one  from  E.  A.  and  R.  J.  Palmer  to  B.  Wilson 
or  George  Wilson  dated  in  1860,  which  had  endorsements  on  it  in- 
dicating that  it  had  been  recorded  in  Liberty  County,  prior  to  the 
destruction  of  the  records  of  that  county  in  1874.  The  witness  tes- 
tified that  this  deed  conveyed  an  undivided  one-half  of  1,000  acres 
of  land,  which  would  have  been  500  acres,  and  that  the  ^cription 
was  the  same  as  that  in  the  deed  from  George  Wilson  to  Rice.    He 
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further  testified  in  reply  to  a  question,  'TVas  there  any  other  recitals 
in  {he  deed?''  that  '^It  seems  to  me  like  their  land  was  to  be  east  of 
the  lake.  They  were  to  take  their  land  east  of  the  lake.  I  don't 
think  anything  was  to  be  designated  west  of  the  lake." 

If  this  very  indefinite  testimony,  as  to  the  land  to  be  taken  by 
Wilson  being  taken  east  of  the  lake,  can  be  considered  at  all,  when 
taken  in  connection  with  the  witness's  positive  statement  that  the 
deed  from  the  Palmers  to  Wilson  conveyed  an  undivided  half  of  the 
1,000  acre  tract  by  the  same  description  as  that  contained  in  the 
deed  from  Wilson  to  Bice,  it  can  amount  to  no  more  than  that  an 
undivided  half  of  the  1,000  acres  was  conveyed,  such  undivided  half 
to  be  taken  out  of  that  part  of  the  1,000  acres  lying  east  of  the  lake; 
and  not  the  entire  705  acres  lying  east  of  the  lake;  which  is  the 
land  claimed  by  appellees.  It  was  error  to  submit  the  issue  to  the 
jury  in  the  form  embodied  in  the  charge,  and  if  appellees'  case  rested 
upon  the  issue  as  thus  submitted,  the  verdict  in  their  favor  could  not 
be  sustained,  as  there  is  no  evidence  that  "E.  A.  and  E.  J.  Palmer 
executed  and  delivered  to  either  George  Wilson  or  B.  Wilson  a  deed 
to  the  land  described  in  defendants'  answer,  conveying  the  same  to 
said  Wilson."  The  whole  case  was  thus  made  to  turn  upon  an  issue 
not  presented  by  the  evidence.  If  such  a  deed  as  that  testified  to  by 
Presswood  was  in  fact  executed  by  E.  A.  and  E.  J.  Palmer  it  con- 
veyed title  only  to  an  undivided  half  of  the  1,000  acres,  to  be  taken 
out  of  that  part  of  the  tract  lying  east  of  the  lake,  and  standing 
alone  would  not  have  authorized  a  judgment  in  appellees  favor  for 
the  entire  705  acres. 

We  can  not  say,  as  matter  of  law,  that  there  was  not  sufficient 
evidence  to  require  the  submission  to  the  jury  of  the  issue  as  to 
whether  E.  A.  and  E.  J.  Palmer  executed  the  deed  referred  to  in 
Presswood's  testimony.  The  second  assignment  of  error  addressed  to 
the  refusal  of  the  court  to  give  a  peremptory  instruction  to  find  for 
the  plaintiffs  on  this  ground  is  overruled.  The  testimony  of  Press- 
wood,  if  true,  tended  to  show  the  existence  of  this  deed  among  other 
deeds  in  the  chain  of  title  from  Martinez,  through  intermediate  con- 
veyances to  Bice,  and  that  it  had  upon  it  endorsements  showing  that 
it  had  been  recorded,  prior  to  the  destruction  of  the  public  records 
of  Liberty  County,  in  the  deed  records  of  that  county.  This  was, 
we  think,  sufficient  to  raise  the  issue  of  the  execution  of  the  deed, 
to  be  submitted  to  the  jury.   (Grain  v.  Huntington,  81  Texas,  614.) 

It  is  urged  by  the  third  assignment  of  error  that  the  court  erred 
in  overruling  appellants'  motion  for  a  new  trial  on  the  ground  that 
there  is  no  evidence  to  show  that  this  deed  was  ever  executed  by 
the  Palmers.  For  the  reasons  above  stated  this  assignment  must  be 
overruled. 

By  the  fourth  assignment  of  error  complaint  is  made  that  there 
is  no  evidence  that  E.  A.  and  B.  J.  Palmer  executed  a  deed  to  Wil- 
son for  the  land  in  controversy,  that  is  the  705  acres,  and  that  ap- 
pellants' motion  for  a  new  trial  should  have  been  granted  upon  this 
ground.  This  assignment  must  be  sustained.  As  appellees  title  to 
the  land  claimed  in  their  answer,  which  was  a  specific  705  acres 
described  by  metes  and  bounds,  was  made,  by  the  charge  of  the  court, 
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to  depend  upon  tlie  execution  of  a  deed  by  E.  A.  and  B.  J.  Palmer 
to  George  Wilson  in  1860  for  such  land^  of  which,  as  we  have  said, 
there  was  no  evidence^  the  verdict  can  not  be  sustained  upon  this 
issue.  No  other  issue  was  submitted  to  or  passed  upon  by  the  jury 
upon  the  question  of  title.  This  deed,  according  to  the  testimony 
of  Presswood,  conveyed  only  an  undivided  half  interest  or  an  un- 
divided interest  of  500  acres,  in  the  1,000  acre  tract,  and  whether 
this  interest  had  been  segregated  by  any  sort  of  partition,  whereby 
appellees  would  be  entitled  to  the  entire  705  acres,  or  any  specific 
part  of  the  same,  was  not  submitted  to  the  jury. 

We  are  also  of  the  opinion  that  we  must  sustain  the  assignments 
of  error  raising  the  question  of  the  sufficiency  of  the  predicate  laid 
by  appellees  for  the  introduction  of  secondary  evidence  of  the  execu- 
tion and  contents  of  this  deed.  Presswood  testified  that  when  George 
Rice  sold  him  the  land  he  gave  him  a  package  of  deeds  among  which 
was  the  deed  in  question,  tiiat  when  he  reconveyed  the  land  to  Bice 
he  delivered  the  deeds  to  C.  M.  Bice.  The  sum  total  of  the  evidence 
as  to  the  loss  of  this  deed,  and  the  effort  to  find  it,  so  as  to  pro- 
duce it  upon  the  trial,  is  found  in  the  testimony  of  C.  M.  Bice. 
After  stating  that  when  Presswood  reconveyed  the  land  the  title 
papers  came  back  to  him,  he  stated:  "I  sent  the  papers  back  to  my 
father  but  I  do  not  know  whether  he  got  them  or  not.  The  next 
I  heard  of  him  he  was  dead.  He  was  in  Anderson  County,  Missouri. 
He  might  have  been  dead  when  I  started  the  papers  to  him.  I  do 
not  know  whether  he  got  the  title  papers  or  not.  I  have  not  been 
able  to  locate  or  find  these  title  papers  from  that  day  to  this.  I 
cannot  say  what  became  of  the  members  of  the  family  that  were 
in  Missouri,  after  the  death  of  my  father.  The  most  I  can  say 
is  I  noticed  in  a  paper  a  sister-in-law  of  mine  sent  me  who  was 
in  Elsbury,  where  a  nephew  of  mine  had  been  in  Missouri  on  a 
visit,  who  had  returned  from  the  Klondike,  and  I  supposed  they  all 
went  to  the  Klondike.  I  have  been  unable  to  procure  the  title 
papers,  or  even  hear  from  the  folks  there."  Upon  being  recalled 
he  testified:  "This  deed  was  never  recorded  and  was  bundled  up 
with  the  other  title  papers  and  sent  to  my  father  in  Missouri. 
All  the  title  papers,  that  were  delivered  to  me  by  Mr.  Presswood, 
were  sent  to  him,  at  least  they  were  mailed  to  him.  I  afterwards 
heard  that  my  father  and  mother  were  both  dead.  I  made  inquiry 
of  our  kinfolks  for  the  title  papers  to  this  land,  but  could  never 
find  them.     I  suppose  they  were  lost  in  the  mail." 

It  cannot  be  said  that  this  evidence  shows,  except  by  vague  in- 
ference, that  any  search  was  made  for  this  lost  deed,  or  that  any 
diligence  was  used  to  find  it,  if  in  existence.  The  witness  C.  M. 
Bice  seems  to  have  assumed,  rather  than  learned,  that  it  was 
lost  in  course  of  transmission  to  his  father.  He  says  he  inquired 
"among  his  kinfolks"  but  it  does  not  appear  of  whom  he  made 
such  inquiry  or  what  opportunity  such  persons  had  to  give  him 
the  information  sought,  or  that  3earch  was  made  by  any  of 
them.  It  is  not  shown  that  he  made  search  among  his  father's 
papers,  or  had  such  search  made,  nor  is  there  anything  to  indi- 
cate  that   such   search  would   have   been   futile,   nor   are   any   facta 
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Bhown  that  would  excuse  the  failure  to  make  Buch  search.  It 
does  not  appear  with  any  definiteness  whatever,  that  there  were 
no  persons  who  would  be  likely  to  know  of  the  existence  or  where- 
abouts of  such  papers.  If  the  father  and  mother  were  both  dead 
when  the  papers  arrived  at  their  destination  it  is  reasonably  cer- 
tain that  they  were  taken  out  of  the  postoffice  by  some  one.  N^o 
inquiry  in  this  direction  appears  to  have  been  made.  The  mere 
inquiry  '^among  his  kinfolks''  by  C.  M.  Eice  was  manifestly  not 
sufficient  diligence  in  the  effort  to  find  the  lost  deed  to  authorize 
the  parol  proof  of  its  execution  and  contents.  Dunn  y.  Choate, 
4  Texas,  18;  Mays  y.  Moore,  13  Texas,  88;  Bateman  y.  Bateman, 
16  Texas,  644;  Trimble  y.  Edwards,  84  Texas,  499;  Waggoner 
y.  Alvord,  81  Texas,  367;  Walker  y.  Pittman,  18  Texas  Civ.  App., 
523. 

It  is  true  that  the  question  of  the  sufficiency  of  such  proof  is 
largely  left  to  the  discretion  of  the  trial  court,  and  its  judgment  will 
not  be  revised  by  the  Appellate  Court  except  for  manifest  error. 
(Cheatham  v.  Biddle,  8  Texas,  167;  Mays  v.  Moore,  13  Texas,  88.) 
No  general  rule  can  be  laid  down,  the  amount  of  diligence  used 
in  the  search  for  the  lost  instrument  depending  upon  the  facts  of 
the  particular  case.  An  investigation  of  the  cases  cited,  and  other 
cases,  in  our  own  reports,  however,  discloses  that  our  Appellate 
Courts  have  not  hesitated,  when  the  question  was  presented,  to  in- 
quire into  the  sufficiency  of  the  proof  offered  as  a  predicate  for  the 
admission  of  evidence  to  establish  the  execution  and  contents  of  a 
deed  or  other  instrument  alleged  to  be  lost  or  destroyed,  and  such  is 
believed  to  be  the  rule  generally.  (2  Wigmore  on  Evidence,  p.  1407 
,et  seq.)  All  the  authorities  agree  in  holding  that  the  strictness  of 
proof  required  is  proportioned  to  the  importance  of  the  document 
as  showing  the  amount  of  care  that  would  probably  be  exercised  in 
its  preservation,  and  also  to  the  amount  of  suspicion  disclosed  by  the 
evidence  as  to  whether  the  document  ever,  in  fact,  existed,  or  whether, 
if  it  did,  its  contents  are  as  claimed  by  the  party  offering  the  proof. 
(Gathercole  v.  Miall,  15  M.  &  W.,  319;  Minor  v.  Tillotson,  7  Pet., 
99;  Johnson  v.  Amwine,  42  N".  J.  L.,  451,  cited  in  2  Wigmore  on 
Ev.,  p.  1406.)  The  importance  of  the  deed  in  question  is  apparent. 
Upon  it  hangs  appellees^  title  to  the  land.  In  view  of  another  trial 
we  forbear  to  comment  upon  the  evidence  throwing  susjJicion  upon  the 
fact  that  it  ever  existed. 

It  does  not  matter  that  the  document,  if  in  existence,  is  shown 
to  be  probably  beyond  the  jurisdiction  of  the  court.  No  process  of 
the  court  would  be  necessary  to  enable  appellees  to  produce  it,  if 
found.  Nor  can  appellees  be  heard  to  say  that  appellants  deny  the 
fact  that  such  instrument  ever  existed,  and  that  if  this  be  true  no 
amount  of  diligence  on  the  part  of  appellees  would  suffice  to  produce 
it  Appellees  can  not,  on  this  account,  be  relieved  of  the  necessity 
of  ''in  good  faith  reasonably  exhausting  all  the  sources  of  informa- 
tion and  means  of  discovery  which  the  nature  of  the  case  would  nat- 
urally suggest  and  which  were  accessible  to  him,'*  in  an  effort  to 
find  a  deed  which  it  is  alleged  was  once  in  their  possession  and 
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upon  which  their  right  to  the  land  depends.     (Thrall  T.  Todd,  34 
Vt.,  97.) 

This  deed  was  in  a  package  which  also  contained  all  of  the  deeds 
in  the  chain  of  title  set  out  in  Wilson's  deed  to  George  Rice,  also 
the  deed'  to  Presswood  and  the  deed  from  him  to  Rice.  It  can  not 
be  presumed  that  this  package  of  important  papers  was  lost,  until 
some  measure  of  reasonably  diligent  effort  to  find  the  same  has  proven 
futile.     The  assignment  of  error  must  be  sustained. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


United  Oil  &  Repining  Company  v.  E.  B.  Grey. 

Decided  June  11,  1907. 

1. — ^Discharged  Employee— Competency — ^Evidence. 

In  a  suit  by  a  discharged  employee  lor  breach  of  contract  of  employment, 
the  issue  being  as  to  the  competency  of  the  employee  to  perform  the  duties 
he  had  undertaken,  namely,  the  refining  of  oil,  the  testimony  of  experts  in  that 
business  who  had  seen  plaintiff  many  times  engaged  in  the  discharge  of  his 
duties,  was  competent.  The  rule  that  a  witness  will  not  be  permitted  to  give 
his  opinion  upon  matters  which  the  jury  can  as  well  determine  from  the 
facts  before  them,  has  no  application  in  such  case. 

V 

8. — Same-^ondonatioiL. 

An  isolated  dereliction  of  an  employee  may  be  condoned,  but  the  rule  does 
not  apply  to  continuing  incompetency. 

8. — Stenographer'!  Transcript — ^Briefs.   . 

The  law  authorizing  the  sending  up  of  the  stenographer's  transcript  on 
appeal  did  not  change  the  rule  requiring  condensed  statements  from  the 
record  to  follow  each  proposition  in  the  briefs;  on  the  contrary,  it  emphasizes 
the  necessity  for  observance  of  the  rule. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  the  Hon.  L.  B.  Hightower,  Jr. 

Teagle  &  Conley,  for  appellant. — An  expert  may  testify  as  to  tech- 
nical matters  and  give  his  opinion  as  to  the  result  of  experiments  and 
as  to  the  proper  method  of  performing  work  or  duties  in  a  business 
in  which  such  expert  is  qualified,  but  where  the  question  is  as  to  the 
fitness  of  a  man  to  perform  a  certain  duty  the  manner  in  which  such 
person  has  performed  other  work  of  a  similar  kind  or  the  proper 
method  of  carrying  on  such  work  is  admissible,  but  the  expert  should 
only  be  permitted  to  state  what  he  has  seen  the  man  do,  how  the 
work  should  be  performed  and  let  the  jury  decide  from  such  facts 
whether  or  not  the  man  was  competent  to  perform  the  work  he  con- 
tracted to  do.  Houston  &  T.  C.  Ey.  v.  Smith,  52  Texas,  178;  Mil- 
waukee &  St.  P.  Ey.  V.  Kellogg,  94  U.  S.,  472;  PenT^l^  v.  Barber, 
115  K  Y.,  475;  12  Am.  &  Eng.  Ency.  Law,  421  f  Schmieder  v. 
Barney,  113  U.  S.,  645;  Armendaiz  v.  Stillman,  67  Texas,  458; 
German  Ins.  Co.  v.  Pearlstone,  45  S.  W.  Bep.,  832. 

An  employer  has  the  right  to  discharge  his  employe  at  any  time 
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before  the  contract  of  employment  expires,  for  incompetency  or  ex- 
travagance, if  snch  faults  continue  up  to  the  time  of  the  discharge, 
and  the  doctrine  of  "waiver"  or  "estoppel"  has  no  application  in 
such  a  case.  Glasgow  v.  Hood,  57  S.  W.  Bep.,  162;  Kuehn  v. 
Wilson,  13  Wis.,  107;  Eaton  v.  Woolly,  28  Wis.,  628;  20  Am.  & 
Eng.  Ency.  of  Law,  p.  33;  Leatherberry  v.  Odell,  7  Fed.  Rep.,  648; 
Lyon  V.  Pollard,  20  Wall.,  403. 

A.  D.  Lipscomb,  for  appellee. — ^Where  one  expert  has  had  oppor- 
tunity to  observe  the  work  of  another  in  the  same  line  of  employment, 
his  opinion  of  the  competency  of  that  other  is  admissible  on  the  issue 
of  incompetency.  Postal  Tel.  Co.  v.  Coote,  57  S.  W.  Bep.,  914; 
Baltimore  Base  Ball  Club  v.  Pickett,  78  Md.,  375,  28  Atl.  Bep.,  279; 
22  L.  B.  A.,  690;  44  Am.  St.  Bep.,  304. 

The  competency  of  an  employe  is  to  be  tested  according  to  the 
standard  of  what  he  undertakes  to  do,  either  expressly  or  impliedly; 
and  if  his  alleged  deficiency  be  in  any  technical  detail  of  his  under- 
takings, the  only  method  of  proving  it  is  by  showing  to  experts 
(by  hypothetical  questions  based  on  the  evidence  if  they  do  not  other- 
wise know  it)  what  he  has  done  or  omitted,  and  giving  to  the  jury 
their  opinion  as  to  the  effect  of  such  acts  or  omissions.  Cameron  v. 
Anderson,  78  S.  W.  Bep.,  972,  and  cases  cited. 

When  an  employment  involves  on  the  part  of  an  employe  an  ex- 
press or  implied  warranty  of  his  efficiency  in  a  variety  of  details,  the 
discovery  by  his  employer  of  deficiency  in  any  one  of  them  should 
be  promptly  availed  of  as  a  ground  of  discharge,  or  else  (there  being 
efficiency  in  a  great  many  other  details)  he  will  be  deemed  to  have 
waived  the  single  deficiency.  Leatherberry  v.  Odell,  7  Fed.  Bep., 
641.  The  rule  in  its  general  form  as  universally  stated  and  as  in 
effect  embodied  in  the  trial  court's  charge  is:  'TVTiere  the  master 
excuses  the  servant's  breach  of  the  contract  by  retaining  him  in  em- 
ployment, he  waives  all  right  to  subsequently  complain  thereof." 
(14  Am.  &  Eng.  Ency.,  1st  ed.,  p.  791.) 

GILL,  Chief  Justicb. — ^E.  B.  Grey  brought  this  suit  against  the 
oil  company  to  recover  a  balance  due  for  wages  and  damages  for 
breach  of  a  contract  of  employment.  The  defendant  answered  by 
general  denial,  and  specially  that  when  plaintiff  entered  into  the 
contract  of  employment,  whereby  he  undertook  the  management  of 
defendant's  oil  refinery,  he  represented  that  he  was  a  competent  and 
skilled  refiner  of  crude  petroleum  and  understood  the  manufacture 
of  illuminating  and  other  oils  such  as  were  in  the  contemplation  of 
the  parties  to  be  manufactured  under  the  contract.  Defendant  al- 
leged that  plaintiff  was  not  expert  and  competent  in  the  respects 
mentioned,  specified  the  respects  in  which  he  had  proved  to  be  defi- 
cient, and  averred  that  for  these  reasons  he  liad  been  discharged. 
The  defendant  further  alleged  that  as  a  part  of  the  consideration  for 
the  contract  defendant  was  induced  by  the  representations  of  plaintiff 
38  to  his  skill  and  fitness  for  the  duties  and  responsibilities  he  under- 
took, to  issue  to  him  fifty  shares  of  the  capital  stock  of  the. defend- 
ant company  of  the  par  value  of  $5,000.    Defendant  prays  for  the 
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surrender  of  this  stock  or  for  judgment  for  its  value  on  the  ground 
that  the  consideration  for  its  issuance  has  wholly  failed.  Plaintiff 
responded  to  this  allegation  by  the  averment  that  the  stock  had  been 
given  to  him  by  one  Glaeser.  Further,  that  if  he,  plaintiff,  had  in 
fact  proved  incompetent  the  company  had  waived  and  condoned  it 
after  discovery  that  he  was  unskilled  and  unfit  for  the  task.  There 
was  a  jury  verdict  for  plaintiff  for  $467.66  for  balance  due  on  wage 
account  and  $1,587.50  was  also  awarded  him  as  damages  for  breacli 
of  contract  of  employment.  From  a  judgment  on  this  verdict  the  oil 
company  has  appealed. 

For  the  purposes  of  this  opinion  the  following  brief  statement  of 
the  facts  will  suffice.  The  defendant  had  an  oil  refinery  at  Beau- 
mont and  was  engaged  in  the  refining  of  crude  petroleum  from  the 
Texas  oil  fields.  Alfred  A.  Glaiser  was  its  president,  and  resided  in 
New  Jersey.  In  1903  plaintiff  was  residing  in  Tidewater,  New  Jer- 
sey, and  had  a  good  position  with  a  large  oil  refining  company  at 
that  point.  He  and  Glaiser  had  an  interview  relative  to  plaintiff's 
acceptance  of  a  position  as  manager  of  the  Beaumont  refinery.  Plain- 
tiff represented  himself  to  be  a  skilled  refiner  of  oil.  He  signed  the 
contract  sued  on,  Glaiser  signing  for  the  company.  By  the  terms  of 
the  contract  he  undertook  the  management  of  the  plant  of  defend- 
ant company  for  three  years,  beginning  September  1,  1903,  at  a 
salary  of  $3,600  for  the  first  year,  $3,900  for  the  second,  and  $4,200 
for  the  third  year.  The  contract,  which  was  in  writing,  made  no 
reference  to  the  fifty  shares  of  stock,  but  Glaiser  either  as  a  gift 
from  himself  to  induce  plaintiff  to  enter  into  the  contract  to  move 
to  Texas,  or  else  for  the  company  as  a  part  of  the  consideration  for 
the  contract,  had  the  stock  issued  to  him.  On  May  31,  1905,  he  was 
discharged.  According  to  appellant  he  was  discharged  for  incom- 
petency. According  to  plaintiff,  because  the  enterprise  had  proved  a 
failure.  The  amount  of  salary  due  him  at  the  date  of  his  discharge 
was  as  named  in  the  petition  and  has  not  been  paid.  Glaiser  offered 
to  pay  it  upon  return  of  the  fifty  shares  of  stock.  Plaintiff  secured 
a  position  in  the  refinery  of  the  Texas  Company  at  Port  Arthur  in 
September,  1905,  at  $2,000  per  year  and  has  been  working  there  at 
that  salary  ever  since.  The  evidence  presents  the  issue  of  incompet- 
ency and  his  discharge  therefor.  It  is  also  a  fact  question  under 
the  evidence  whether  the  fifty  shares  of  stock  was  a  gift  from  Glaiser 
or  was  a  part  of  the  consideration  moving  from  the  company  to 
plaintiff  for  the  contract  of  employment.  Plaintiff  would  not  have 
been  employed  had  not  Glaiser  believed  that  he  was  a  skilled  and 
competent  refiner  of  crude  oils. 

By  the  first  and  second  assignments  appellant  complains  of  the 
admission  of  the  testimony  of  the  witnesses  Leman  and  P.  E.  Grey 
as  to  the  competency  of  plaintiff  as  a  refiner  of  oil.  The  ground  of 
objection  is  that  the  opinion  of  experts  is  not  admissible  on  such  an 
issue.  It  is  well  established  in  this  State  that  a  witness  will  not  be 
permitted  to  give  his  opinion  upon  matters  which  the  jury  may  as 
well  determine  from  the  facts  before  them,  and  the  cases  cited  and 
relied  on  by  appellant  disclose  the  rule  and  the  reason  for  it.  But 
the   evidence  objected   to   is   of   a   different  nature.     The   witnesses 
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Leman  and  P.  K.  Qrey  were  shown  to  be  oil  refiners  of  long  experi- 
ence, having  expert  knowledge  of  all  the  details  of  the  process  of 
refining.  These  details  are  so  many,  so  intricate  and  so  out  of  the 
ordinary  experience  of  the  average  man  that  the  jury  would  be  un- 
able to  draw  any  intelligent  conclusion  from  a  detailed  statement 
of  the  methods  adopted  by  the  plaintiff  while  in  the  employ  of  de- 
fendant. After  hearing  the  methods  detailed  the  jury  must  still 
have  taken  an  opinion  as  to  the  right  and  wrong  method.  The  two 
witnesses  testified  that  for  years  they  had  been  intimately  associated 
with  the  plaintiff  and  had  seen  him  many  times  engaged  in  the 
business  in  question.  The  inquiry  was,  did  he  know  howf  Was  he 
competent?  Was  he  skilled?  They  knew  the  proper  methods.  They 
knew  by  actual  knowledge  whether  he  knew  them.  They  had  seen  him 
engaged  in  such  work.  Having  these  facts  upon  which  to  base  an 
opinion  and  being  themselves  skilled,  their  opinion  was  properly 
heard.  Where  one  expert  in  a  technical  vocation  has  had  opportunity 
to  observe  the  work  of  another  in  the  same  calling  his  opinion  of  the 
competency  of  that  other  is  admissible  in  evidence.  3  Wigmore  on 
Evidence,  sees.  1907,  1913  and  1984. 

The  court  charged  the  jury,  in  effect,  that  if  defendant  after  dis- 
covering that  plaintiff  was  incompetent  and  unskilled  thereafter  re- 
tained him  in  its  service  an  unreasonable  length  of  time,  defendant 
would  be  estopped  to  discharge  him  for  that  cause,  and  this  the 
appellant  assails  as  error.  The  principle  embodied  in  the  charge  is 
obviously  wrong.  It  is  true  that  one  may  condone  the  dereliction  of 
an  employe  so  as  to  lose  the  right  to  thereafter  captiously  discharge 
him  and  justify  upon  the  ground  which  no  longer  existed.  Leather- 
berry  V.  Odell,  7  Fed.  Bep.,  641;  20  Am.  &  Eng.  Ency.  of  Law,  p. 
26,  et  seq.  But  the  rule  does  not  and  ought  not  to  apply  to  incom- 
petency and  unfitness,  for  these  by  their  very  nature  are  continuing 
and  persistently  repeat  themselves.  Glasgow  v.  Hood,  67  S.  W.  Eep., 
162.  Condonation  does  not  extend  to  subsequent  acts  nor  to  con- 
tinued incompetency.  20  Am.  &  Eng.  Enc.  of  Law,  p.  33.  For  this 
error  the  judgment  must  be  reversed  and  the  cause  remanded. 

We  are  also  of  opinion  that  the  court  erred  in  withdrawing  from 
the  jury  the  issue  as  to  whether  the  shares  of  stock  were  a  gift  from 
Glaiser  or  a  part  of  the  consideration  moving  from  the  defendant  to 
the  plaintiff  for  the  execution  of  the  contract  of  employment.  This 
issue  is  important,  of  course,  only  in  case  the  company  is  found  to 
have  been  justified  in  discharging  plaintiff. 

None  of  the  other  assignments  is  meritorious.  For  the  reasons 
given  the  judgment  is  reversed  and  the  cause  remanded. 

ON   REHEARING. 

We  have  carefully  considered  appellee^s  motion  for  rehearing  and 
have  found  no  reason  to  modify  the  views  expressed  in  the  main 
opinion. 

We  failed,  however,  to  dispose  of  the  4th  assignment  in  which 
error  is  predicated  upon  the  giving  at  the  request  of  appellee  a  special 
charge  to  the  effect  that  he  could  not  be  held  responsible  for  the  acts 
of  another  employe  done  independent  of  his  authority. 
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Insofar  as  the  charge  presents  this  view  it  is  sounds  for  such  in- 
dependent acts  woald  furnish  no  aid  in  measuring  the  competency 
of  appellee.  It  is  conceded  that  the  charge  as  given  is  inaccurately 
drawn.  A  clear  charge  upon  the  point  may  be  properly  given  .upon 
another  trial. 

Counsel  for  appellee  makes  the  inquiry  whether  the  Appellate 
Court  under  the  law  authorizing  the  sending  up  of  the  stenographer's 
transcript,  expects  the  brief  to  contain  full  statements  from  the  rec- 
ord. The  old  rule  requiring  condensed  statements  from  the  record  to 
follow  each  proposition  is  still  in  force,  and  there  is  greater  necessity 
than  ever  for  a  careful  and  candid  compliance  with  it.  For  the  satis- 
faction of  counsel  we  state  that  in  this  instance  we  made  a  careful 
inspection  of  the  record  in  addition  to  the  statements  found  in  the 
briefs.     The  motion  is  overruled. 

Reversed  and  remanded. 


R.  A,  Stone  v.  Ivison  Pettds  et  al. 

Decided  June  11,  1907. 

1. — Juroiv— Edncatlonal  QuallileatioiL 

The  fact  that  a  juror  was  not  sufBciently  educated  to  calculate  interest 
by  the  rule  of  partial  payments  is  not  a  statutory  cause  for  challenge,  and 
the  discretion  exercised  by  the  trial  judge  in  passing  on  such  objection  will 
not  be  revised  unless  it  appears  that  the  ruling  resulted  in  preventing  a  fair  and 
impartial  trial.     Rev.  Stats.,  arts.   3139  and  3140.. 

2. — Trial — Opening:  and  ConduBion. 

Where  the  defendant  admits  plaintiff's  right  to  recover  unless  it  be  defeated 
upon  the  affirmative  grounds  set  up  in  his  answer,  and  this  admission  is  entered 
of  record,  the  defendant  has  the  right  to  open  and  conclude  the  evidence  and 
the  argument. 

3. — ^Payments — ^Evidence  of. 

Where  the  defendant  pleads  a  number  of  payments  on  the  notes  sued  on 
and  offers  evidence  in  different  forms  of  the  same  items  of  payments,  as  for 
instance  by  statements  of  account  and  by  receipts,  it  will  not  be  presumed  that 
the  jury  credited  such  items  twice,  rand  the  admission  of  the  evidence  is  not 
cause  for  reversal. 

4. — Note— Compound  Interest. 

When  the  interest  on  a  note  is  payable  annually  legal  interest  should  be 
allowed  on  past  due  installments  of  interest. 

5. — ^Application  of  Payments. 

The  debtor  has  the  right  to  say  to  what  account  payments  made  by  him 
should  be  applied,  and  in  the  absence  of  such  direction  the  creditor  may  make 
the  application,  provided  it  be  not  inequitable  or  unjust  to  the  debtor,  and 
this  right  of  the  creditor  is  not  limited  to  the  very  time  the  payment  is 
made,  but  may  be  exercised  at  any  time  before  a  controversy  arises  about  the 
matter. 

6. — Charge — Issue. 

It  is  error  to  give  a  charge  which  ignores  a  material  issue  raised  by  the 
evidence,  and  likewise  to  submit  an  issue  not  raised  by  the  evidence. 

7. — ^Mortgagee— Purchase  of  Mortgaged  Property — Credit. 

When  mortgaged  property  is  owned  by  several  persons  and  the  mortgagee 
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acquires  the  intereBt  of  one  of  such  persons  in  the  property,  in  the  absence 
of  ftn  agreement  to  the  contrary  the  mortgage  debt  should  be  credited  with  only 
a  proportionate  part  of  the  debt,  and  not  with  the  full  value  of  the  interest 
acquired. 

Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  be- 
low before  Hon.  Wells  Thompson. 

D.  R.  Pearson,  for  appellant. — ^A  juror  who  has  not  suflScient 
intelligence  to  arrive  at  a  verdict  without  assistance  is  an  in- 
competent^ unfit  and  illegal  juror.  Eev.  Stats.,  art.  3208;  Inter- 
national &  G.  N.  Rv.  V.  Bingham,  13  Texas  Ct.  Bep.,  972;  Gulf 
C.  &  S.  F.  By.  V.  Mitchell,  45  S.  W.  Bep.,  820. 

Defendants,  James  and  George  Holt,  having  an  answer  on  file 
requiring  plaintiff  to  prove  his  case,  and  not  having  made  any 
admission  of  the  plaintiff's  cause  of  action,  the  other  defendants 
could  not  procure  the  right  to  open  and  conclude  in  the  evidence 
and  the  argument.  Bule  31,  District  Court  Bules,  67  S.  W.  Bep., 
22;  Hittson  v.  State  Nat.  Bank,  14  S.  W.  Bep.,  780;  Steed  v. 
Petty,  65  Texas,  490 ;  Sanders  v.  Bridges,  67  Texas,  93 ;  Harris 
V.  Pinckney,  55  S.  W.  Bep.,  39. 

The  admission  made  by  the  defendants,  except  Holt,  and  under 
which  they  were  given  tiie  opening  and  conclusion  with  the  evi- 
dence and  in  the  argument,  was  insuflScient  to  give  them  that  right, 
because  it  was  made  verbally  and  not  in  writing.  Ayers  v.  Lan- 
caster, 64  Texas,  311;  Smith  v.  Eastham,  56  S.  W.  Bep.,  218. 

The  answer  of  said  defendants  on  file  denied  that  any  amount 
was  due  on  the  notes  in  suit,  hence  the  said  defendants  did  not 
admit  the  plaintiff's  right  to  recover  upon  the  first  count,  in  his 
petition.  Sanders  v.  Bridges,  67  Texas,  94;  Ferguson  Co.  v.  City  Nat. 
Bank,  71  S.  W.  Bep.,  604;  Mut.  Life  Insurance  Co,  v.  Baker, 
31  S.  W.  Bep.,  1072;  Mobile  Co.  v.  Boero,  65  S.  W.  Bep.,  361. 

If  defendants  had  the  right  to  contradict  their  admissions,  under 
the  rul'ng  of  the  court  giving  them  the  conclusion  in  evidence  and 
argument,  and  placing  the  burden  of  proof  on  them,  they  had  the 
burden  to  prove  that  the  payment  shown  by  the  receipt  was  made 
on  the  notes  in  suit,,  and  not  for  some  other  purpose,  or  that  creditor 
had  made  no  application  thereof,  or  that  Pettus  was  not  then  in- 
debted to  Sam  Stone  on  open  account.  Cherry  v.  Butler,  17  S. 
W.  Bep.,  1091;  Eastham  v.  Pattv,  11  Texas  Ct.  B«p.,  650;  3  Elliot, 
Evi.,  sec.  2576;  Tucker  v.  Brackett,  25  Texas  Sup.,  202;  2  Greenleaf, 
sec.  516. 

The  plaintiff  being  entitled  to  recover  6  per  cent  interest  upon 
each  unpaid  matured  installment  of  interest,  the  charge  requested 
should  have  been  given,  and  the  refusal  to  do  so  is  reversible  error. 
Ponton  V.  Ballard,  24  Texas,  620;  Hudson  v.  Morriss,  55  Texas, 
610;  Galveston,  H.  &  S.  A.  By.  v.  Parish,  15  Texas  Ct.  Bep.,  334; 
Galveston  v.  Sullivan,  42  S.  W.  Bep.,  568;  Gulf,  C.  &  ^=1*  F.  By. 
Co.   v.   Bichards,   11   Texas   Civ.   App.,   102. 


Mf  Jf  Biokey  and  Spencer  C.  Russell,  for  appellee. 


-♦  *  < 
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PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by 
the  appellant  against  the  appellees  for  the  recovery  of  two  tracts 
of  land  described  in  the  petition,  and  in  event  judgment  for  the 
land  should  be  denied  him  plaintiff  prayed  in  the  alternative 
for  recovery  of  the  amount  due  upon  five  promissory  notes  executed 
by  appellee  Ivison  Pettus  in  part  payment  of  the  purchase  money 
for  said  land,  and  for  foreclosure  of  the  vendor^s  lien.  After  the 
institution  of  the  suit  plaintiff  purchased  the  interest  of  appellee 
Jane  Holt  in  the  land  in  controversy  and  thereafter  filed  an  amend- 
ed petition  setting  up  the  fact  of  such  purchase  and  praying,  in 
addition  to  the  prayer  of  his  original  petition,  that  in  any  event 
he  have  judgment  for  said  Holt  interest  and  for  partition. 

The  defendant  Pettus  answered  by  general  and  special  exceptions, 
and  general  denial,  and  specially  pleaded  that  the  notes  described 
in  plaintiff's  petition  had  been  fully  paid  and  satisfied  long  before 
the  institution  of  this  suit.  The  dates  and  amounts  of  numerous 
pa3mients  claimed  to  have  been  made  on  said  notes  are  set  out, 
and  it  is  also  averred  that  the  Holt  interest  in  the  land  was  conveyed 
to  plaintiff  in  part  satisfaction  of  said  notes,  and  there  is  a  prayer 
that  the  value  of  said  interest  be  credited  on  the  notes.  This  answer 
was  adopted  by  all  the  defendants  except  Jane  Holt,  who  had  adopted 
the  original  answer  of  defendant  Pettus,  but  after  the  sale  to  plain- 
tiff of  her  interest  in  the  land  filed  no  further  pleading  and  does 
not  appear  to  have  been  further  connected  with  the  suit,  though 
her  original  answer  was  not  formally   withdrawn. 

The  trial  in  the  court  below  was  by  a  jury,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  defendants  for  all  of  the  land 
except  the  Holt  interest,  which  was  adjudged  to  plaintiff,  and  it 
was  further  adjudged  that  plaintiff  take  nothing  by  his  suit  upon 
said   notes. 

For  the  purpose  of  this  opinion  the  following  is  a  sulBficient  state- 
ment of  the  facts:  In  1890  Sam  Stone  conveyed  the  land  in  con- 
troversy to  Ivison  Pettus  and  in  part  payment  therefor  took  from 
said  Pettus  five  promissory  notes  for  the  sum  of  $214  each,  payable 
respectively  in  1,  2,  3,  4  and  5  years  from  date,  with  interest  at 
the  rate  of  10  per  cent  per  annum  payable  annually.  Sam  Stone 
died  in  1899  and  in  the  partition  of  his  estate  the  notes  above 
described  were  set  apart  to  plaintiff  R.  A.  Stone.  These  notes  show 
no  credits  except  for  the  interest  which  accrued  thereon  prior  to 
1899.  There  is  evidence  of  various  payments  by  Pettus  to  Sam  Stone 
prior  to  the  death  of  the  latter,  but  it  is  not  shown  that  these  pay- 
ments were,  by  the  agreement  of  the  parties  or  by  the  direction  of 
Pettus,  to  be  applied  to  the  payment  of  the  land  notes.  Other 
indebtedness  of  Pettus  to  Sam  Stone  of  considerable  amount  was 
shown.  A  portion  of  this  indebtedness  was  evidenced  by  a  note 
for  $750,  and  the  balance  was  upon  open  account. 

The  evidence  in  the  record  of  the  pajrments  claimed  to  have  been 

made    by    Pettus    consists    largely    of    statements    rendered    him    by 

Sam    Stone   which    it   is    difficult   to   clearly   understand    and    it    is 

impossible  for  ua  to  determine  accurately  from  the  record  the  sum 

of  the  payments  made  by  said  defendant. 
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The  land  was  purchased  by  Pettus  for  a  homestead  and  has  been 
used  by  him  as  such  ever  since  its  purchase.  He  had  a  wife  living  at 
the  time  he  purchased  the  land.  She  died  a  few  years  before  this  suit 
was  brought  and  the  other  defendants  are  her  children  and  as 
such  have  inherited  her  one-half  interest  in  the  land. 

The  first  assignment  of  error  complains  of  the  ruling  of  the 
trial  court  in  refusing  to  sustain  a  challenge  for  cause  made  by 
plaintiff  to  the  juror,  Henry  Green,  on  the  ground  that  said  juror 
was  not  sufficiently  educated  to  be  able  to  calculate  the  interest 
upon  the  notes  sued  on  under  the  rule  applicable  to  partial  pay- 
ments. There  was  no  error  in  this  ruling.  The  only  educational 
qualifications  required  by  the  statute  to  render  a  juror  competent 
is  that  he  shall  be  able  to  read  and  write,  and  this  requirement 
may  be  dispensed  with  when  there  is  not  a  sufficient  number  of 
jurors  in  the  county  possessing  such  qualification.  Eev.  Stats.,  arts. 
3139  and  3140. 

A  challenge  for  cause  is  an  objection  to  a  juror  on  the  ground 
that  he  is  not  qualified  under  the  provisions  of  the  statute  fixing 
the  qualification  of  jurors,  or  upon  some  ground  which  in  the  opin- 
ion of  the  court  renders  him  unfit  to  serve  as  a  juror.  When  the 
objection  is  made  upon  a  ground  other  than  those  mentioned  in 
the  statute  the  exercise  by  the  trial  judge  of  his  discretion  in 
passing  upon  such  objection  will  not  be  revised  unless  it  appears 
that  the  ruling  has  resulted  in  preventing  a  fair  and  impartial 
trial.  Couts  v.  Neer,  70  Texas,  468.  .It  can  not  be  held  that 
because  one  of  the  jurors  who  tried  the  case  was  unable  to  cal- 
culate the  interest  which  accrued  on  the  notes  appellant's  right 
to   a  fair  and  impartial   trial  was  infringed. 

The  court  did  not  err  in  permitting  the  defendants  to  open  and 
conclude  the  evidence  and  argument  in  the  case.  The  defendants 
admitted  plaintiff's  right  to  recover  unless  it  could  be  defeated 
upon  the  affirmative  grounds  set  up  in  their  answer,  and  this 
admission  was  entered  of  record.  Upon  this  state  of  the  record  the 
burden  of  proof  was  upon  the  defendants  and  they  were  therefore 
entitled  to  open  and  close  the  case. 

We  shall  not  discuss  in  detail  the  various  assignments  complain- 
ing of  the  ruling  of  the  trial  court  upon  the  objections  made  by 
plaintiff  to  the  introduction  by  the  defendants  of  the  receipts  and 
statements  showing  pa3rments  made  by  defendant  Pettus  to  Sam 
Stone.  None  of  these  assignments  present  any  error  which  would 
require  a  reversal  of  the  judgment.  Some  of  the  items  shown  in 
the  statements  of  account  offered  in  evidence  appear  to  be  the  same 
items  embraced  in  some  of  the  receipts,  and  of  course  defendants 
were  not  entitled  to  be  credited  twice  with  the  same  payment, 
but  it  can  not  be  presumed  that  the  jury  gave  such  credits,  and 
the  fact  that  some  of  the  receipts  covered  the  same  payments  shown 
in  the  statements  did  not  render  such  receipts  or  statements  inad- 
missible  in  evidence. 

The  seventeenth  assignment  complains  of  the  refusal  of  the  trial 
court  to  instruct  the  jury  that  plaintiff  was  entitled  to  recover 
Vol.  XLVII.  Civil--2, 
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interest  at  6  percent  upon  all  unpaid  annual  installments  of  inter- 
est from  the  date  such  instaliuLents  became  due  until  same  were 
paid.  The  requested  charge  upon  this  subject  was  not  a  correct 
statement  of  the  law  in  that  it  instructed  the  jury  to  allow  8  per 
cent  interest  on  the  overdue  installments  of  interest,  and  for  this 
reason  it  was  properly  refused;  but  the  rule  of  law  invoked  by  the 
assignment  is  well  settled  and  was  applicable  to  facts  shown  by  the 
evidence  in  this  case.  De  Cordova  v.  Qalveston,  4  Texas  482; 
Boane  v.  Boss,  84  Texas,  46;  Lewis  v.  Paschal,  37  Texas^  319; 
Crider  v,  San  Antonio  Loan  Association,  89  Texas,  597. 

The  twenty-first  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge. 

"The  defendants  had  a  right  to  direct  to  which  of  the  two  debts 
such  payments  were  to  be  applied,  provided  that  he  did  so  at  the 
time  of  the  payment,  or  by  general  direction  and  agreement  made 
prior  to  the  time  of  actual  payment.  If  there  were  no  such  di- 
rections given  at  the  time  of  such  payment,  the  plaintiff  had  the 
right  to  apply  the  payment  to  such  debt  as  he  chose,  provided  he 
make  such  application  at  the  time  of  the  payment.'* 

This  charge  is  not  an  accurate  statement  of  the  law  in  that  it 
limits  the  creditor's  right  to  make  an  application  of  payments  to 
the  very  time  the  payments  were  made.  If  the  application  made 
by  the  creditor  is  not  inequitable  or  unjust  to  the  debtor  there  is  no 
reason  why  it  should  not  be  made  at  any  time  before  a  controversy 
arises  between  the  parties  as  to  which  indebtedness  it  should  be 
applied,  and  certainly  such  application  might  be  made  within  a 
reasonable  time  if  there  was  no  such  change  in  the  condition  of 
the  debtor  or  his  relation  to  the  creditor  as  to  render  the  appli- 
cation inequitable  or  unjust  to  him.  Thttcher  v.  Tillory,  70  S.  W. 
Bep.,    783. 

The  charge  was  further  objectionable  as  applied  to  the  facts  of 
this  case  because  it  ignores  an  issue  raised  by  the  evidence  of  an 
agreement  between  Sam  Stone  and  defendant  Pettus  made  in  1898, 
after  all  the  payments  in  question  had  been  made,  by  which  such 
payments  were  applied  to  other  indebtedness  than  the  notes  upon 
which    plaintiff   sues. 

The  twenty-third  assignment  complains  of  a  paragraph  of  the 
charge  in  which  the  court  submits  the  issue  of  a  general  agreement 
between  Sam  Stone  and  defendant  Pettus  that  all  payments  made 
by  Pettus  should  be  applied  to  the  notes  given  for  the  purchase 
money  of  the  land.  There  was  no  evidence  of  such  an  agreement 
and  it  was  error  to  submit  such  an  issue  to  the  jury. 

The  twenty-fourth  assignment  is  as  follows:  "The  court  erred 
in  giving  charge  No.  1,  asked  by  defendants,  which  is  in  the  fol- 
lowing words  and  figures,  to  wit:  *The  evidence  shows  that  plain- 
tiff has  acquired  the  interest  of  Jane  Holt  in  the  land  in  contro- 
versy. The  said  Jane  Holt  was  one  of  the  five  children  of  Paulina, 
the  deceased  wife  of  defendant  Pettus,  and  her  interest  amounted 
to  one-tenth  of  the  land  subject  to  the  plaintiff's  claim,  if  any, 
and  by  acquiring  her  interest  plaintiff  released  his  claim  to  the 
extent  of  the  value  of  her  interest,  which  was  some  time  in  the  fall 
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of  1905.  If  yon  find  that  defendant  still  owes  anything  on  said 
land,  vou  will  credit  the  value  of  Jane  Holt's  interest  according  to 
its  value  last  fall,  when  plaintifE  acquired  it."' 

The  interest  of  Jane  Holt  in  the  land  for  the  purchase  money 
of  which  the  notes  sued  on  were  given,  as  between  her  and  .the  other 
owners  of  the  land  could  only  be  held  bound  for  its  proportionate 
share  of  the  unpaid  purchase  money,  and  it  is  clear  that  if  she  had 
sold  said  interest  to  a  third  party  the  other  owners  of  the  land 
could  only  require  that  such  interest  be  made  to  contribute  its 
proportionate  share  of  the  indebtedness,  that  being  the  extent  of 
the  lien  to  which  they  could  subject  such  interest. 

When  this  plaintiff,  who  was  the  holder  of  the  mortgage  indebt- 
edness, acquired  the  interest  of  Jane  Holt  in  the  mortgaged  property, 
under  the  doctrine  of  merger  of  estates,  only  that  proportion  of 
the  indebtedness  which  was  a  charge  upon  such  interest  was  thereby 
extinguished,  unless  as  a  part  consideration  for  the  sale  to  him 
he  agreed  that  the  entire  value  of  said  interest  should  be  credited 
on  the  indebtedness.  There  is  no  evidence  of  any  such  agreement. 
The  deed  to  appellant  recites  a  valuable  consideration,  and  if  the 
consideration  was  so  inadequate  as  to  justify  a  cancellation  of  the 
deed  the  appellees  could  not  attack  the  sale  on  that 'ground,  and  the 
vendor  Jane  Holt  has  not  asked  for  such  relief. 

It  would  serve  no  useful  purpose  to  discuss  the  remaining  as- 
signments. What  we  have  said  disposes  of  all  the  material  questions 
presented   by   the   record. 

For  the  errors  indicated  the  judgment  of  the  court  below  is 
reversed   and   the   cause   remanded. 

Reversed  and  remanded. 


Ben  Daniels  v.  Meda  Mubrat  et  al. 

Decided  June  11,  1007. 

1^ — ^Limitation — ^Adverse   Possession — ^Evldenoe. 

In  a  suit  of  trespaBS  to  try  title,  evidence  considefed  and  held  sufficient 
to  sustain  defendant's  plea  of  ten  years'  adverse  possession  begun  before  tho 
death  of  plaintiff's  ancestor. 

S. — Same — Vendor  and  Vendee. 

The  rule  that  the  purchaser  of  land  upon  which  a  vendor's  lien  has  been 
retained  will  not  be  heard  to  say  that  his  possession  is  adverse  to  the  superior 
title  of  his  vendor,  has  no  application  to  an  executed  contract  of  sale. 

Error  from  the  District  Court  of  Jefferson  County.     Tried  below 
before  Hon.  W.  H.  Pope. 

Tom  J.  Bussell,  for  plaintiff  in  error. 

John  J,  O'Fiel,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  to  a  tract  of  71%  acres  of  land>  a  part  of  the  H.  Wil- 
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Hams  league  in  Jefferson  County^  brought  by  Ben  H.  Daniels  against 
Meda  Murray  and  her  husband,  J.  D.  Murray.  The  suit  was  filed 
July  25,  1904.  Plaintiff  Ben  H.  Daniels  died  before  the  trial  in 
the  court  below  and  his  heirs  made  themselves  parties  and  the  suit 
was  thereafter  prosecuted  by  them,  though  the  siyle  of  the  suit 
was   not   changed. 

The  land  in  controversy  is  a  part  of  a  tract  of  600  acres  which 
was  owned  by  A.  K.  and  Mary  Daniels.  After  the  death  of  said 
A.  K.  and  Mary  Daniels  this  600  acre  tract  was  partitioned  and 
set  apart  to  their  heirs  in  severalty  by  a  decree  of  the  District  Court 
of  Jefferson  County.  In  this  partition  the  tract  of  711^  acres  in 
controversy  was  set  apart  to  Ben  F.  Daniels,  the  father  of  the  plain- 
tiff, Ben  H.  Daniels.  Ben  F.  Daniels  died  on  January  22,  1879, 
leaving  a  widow  and  one  child,  the  said  Ben  H.  Daniels,  who  was 
an  infant  at  the  time  of  his  father^s  death.  After  the  death  of 
Ben  P.  Daniels  his  widow,  S.  C.  Daniels,  married  A.  H.  Ijewis 
by  whom  she  has  two  children,  Boxie  and  Madys,  both  of  whom 
are  minors.  Mrs.  Lewis  joined  by  her  husband  and  her  two  minor 
children,  who  sue  by  their  mother  as  next  friend,  are  the  present 
plaintiffs.  The  defendant  Meda  Murray  is  the  widow  of  J.  C. 
Daniels,  who  was  a  brother  of  Ben  F.  Daniels  and  participated 
as  one  of  the  heirs  of  A.  K.  and  Mary  Daniels  in  the  partition  of 
the  600  acre  tract  of  land  before  mentioned. 

The  defendants  answered  in  the  court  below  by  general  demurrer, 
plea  of  not  guilty  and  plea  of  limitation  of  ten  years;  and  further 
specially  pleaded  in  substance  that  J.  C.  Daniels,  the  former  husband 
of  defendant  Meda  Murray,  purchased  the  land  in  controversy  from 
Ben  F.  Daniels  in  1878,  paid  the  purchase  money  therefor,  took 
immediate  possession,  and  made  permanent  and  valuable  improve- 
ments thereon  relying  upon  the  promise  of  said  Ben  F.  Daniels  to 
execute  and  deliver  to  him  a  deed  to  said  land,  *but  that  said 
Daniels  died  without  having  executed  said  deed. 

By  supplemental  petition  plaintiffs  denied  all  of  defendants* 
averments  of  a  verbal  sale  of  the  land  and  pleaded  the  minority 
of  Ben  H.  Daniels  in  answer  to  defendants'  plea  of  limitation. 

It  is  unnecessary  for  us  to  pass  upon  appellant's  several  as- 
signments presenting  the  question  of  the  sufficiency  of  the  pleadings 
and  evidence  upon  the  issue  of  a  parol  sale  of  the  land  by  Ben  F. 
to  J.  C.  Daniels.  The  trial  court  found  that  the  defendants  had 
title  to  the  land  by  limitation,  and  we  think  there  is  sufficient  evi- 
dence to  sustain  this  finding. 

There  is  ample  evidence  to  sustain  the  finding  that  J.  C.  Daniels 
held  the  land  adversely,  claiming  it  as  his  own  under  a  parol 
purchase  from  Ben  F.  Daniels  and  that  this  adverse  possession  by 
him  and  the  defendants  in  this  suit  claiming  under  him,  has  con- 
tinued from  its  commencement  to  the  present  time.  The  only 
question  presented  by  the  record  upon  the  issue  of  limitation  is  the 
sufficiency  of  the  evidence  to  sustain  the  finding  that  the  possession 
of  J.  C.  Daniels  began  prior  to  the  death  of  Ben  T.  Daniels. 
Unless  such  finding  can  be  sustained  defendants'  plea  of  limita- 
tion was  not  established,  because  Ben  H.  Daniels  was  an  infant  at 
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the  time  of  his  father's  death  and  reached  his  majority   less  than 
ten  years  before  this  suit  was  filed. 

Upon  this  issue  W.  A.  Langham  testified,  in  substance^  that  he 
knew  J.  C.  Daniels  in  his  life  time  and  that  said  Daniels  was  living 
on  the  old  home  place  of  A.  K.  and  Mary  Daniels  in  1878  and  was 
claiming  at  that  time  that  he  owned  the  land  in  controversy  and 
that  he  had  purchased  it  from  his  brother  Ben  F.  Daniels. 

T.  H.  Langham  testified  that  he  was  tax  collector  for  Jefferson 
County  from  1878  to  1900  and  that  he  knew  J.  C.  Daniels;  that 
said  Daniels  lived  on  the  old  A.  K.  Daniels  place  from  1878  or 
1879  to  the  time  of  his  death;  that  he  built  a  house  on  the  land 
in  controversy  about  the  time  he  claimed  to  have  bought  it  and 
lived  there  until  his  death;  that  he  paid  taxes  on  all  of  the  old 
A.  K.  Daniels  place  from  the  time  he  moved  there  until  his  death. 

Balph  Horton  testified  that  he  knew  J.  C.  Daniels  and  that  in 
1878y  he  thinks  in  fall  of  that  year,  he  assisted  said  Daniels  to 
pen  some  horses  which  he,  Daniels,  told  him  were  to  be  delivered 
to  his  brother,  Ben  F.  Daniels,  in  exchange  for  the  land  in  contro- 
versy. This  witness  did  not  see  Ben  F.  Daniels  and  did  not  know 
of  his  own  knowledge  whether  the  horses  were  in  fact  delivered 
to   him. 

The  defendant  Meda  Murray  has  lived  on  the  place  continuously, 
claiming  it  as  her  own,  since  the  death  of  her  first  husband,  J.  C. 
Daniels,   which   occurred   in   1894. 

There  is  nothing  in  the  record  to  contradict  this  testimony  and 
we  think  it  is  sufficient  to  sustain  the  finding  of  the  trial  court 
that  the  adverse  possession  of  defendants  commenced  prior  to  the 
death  of  Ben  F.  Daniels,  which,  as  before  stated,  occurred  on  Jan- 
uary  22,   1879. 

The  authorities  cited  by  appellant  holding  that  a  purchaser  of 
land  upon  which  a  vendor's  lien  has  been  retained  will  not,  while 
the  purchase  money  remains  unpaid  and  he  is  claiming  under  such 
title,  be  heard  to  say  that  his  possession  is  adverse  to  the  superior 
title  of  his  vendor,  have  no  application  to  this  case.  J.  C.  Daniels 
was  not  claiming  under  an  executory  but  an  executed  contract  of 
sale  imder  which  the  purchase  price  of  the  land .  had  been  fully 
paid. 

We  think  the  judgment  of  the  court  below  should  be  affirmed 
and  it  is  so  ordered. 

Affirmed. 

Writ   of  error   refused. 


Tips  Foundry  &  Machine  Company  et  al.  v.  State  op  Texas 

ET   AL. 
Decided  June  12,  1907. 

1. — Coatract— Icttia    Cancellation — ^Authority  to  Act  for  State. 

A  lease  of  public  ground  made  by  the  State  through  its  superintendent  of 
buildings  and  grounds  acting  by  authority  of  a  joint  resolution  of  the  L^is' 
latoie  profvided  that  the  BMe  acting  through  said  superintendent  reserved  the 
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right  to  cancel  the  c<mtract  at  the  expiration  of  five  years.  Held  that  the 
contract  authorized  the  superintendent  to  effect  such  cancellation  on  behalf 
of  the  State. 

8. — Same— EstoppeL 

The  tenant  of  property  of  the  State  holding  under  a  lease  for  eight  years 
executed  by  its  superintendent  of  buildings  and  grounds  which  authorized  him 
to  cancel  same  after  five  years,  could  not  question  his  right  to  act  for  the 
State  in  making  such  cancellation  on  the  ground  that  the  reservation  of  such 
authority  in  the  officer  was  not  authorized  by  the  joint  resolution  empowering 
him  to  make  the  lease  with  reservation  of  such  power  to  the  State. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.   George  Calhoun. 

Cochran  &  Penn,  for  appellants. — ^The  superintendent  of  public 
buildings  and  grounds  had  no  authority  under  the  law  to  exercise 
the  option  reserved  to  the  State  to  cancel,v  at  the  expiration  of  five 
years^  the  lease  to  the  Backman  Foundry  &  Machine  Company, 
dated  September  11,  1901,  and  his  attempted  cancellation  thereof 
did  not  in  any  wise  affect  or  impair  the  rights  of  the  defendant 
under  said  lease. 

Allen  &  Hart,  for  W.  B.  Walker  &  Sons,  and 

B.  V.  Davidson,  Attorney  General,  and  Tfw.  E.  BawJdns,  Assist- 
ant, for  State. 

In  the  construction  of  a  statute,  the  court  will  look  to  the  intent 
of  the  Legislature  and  give  effect  thereto,  if  possible,  in  preference 
to  giving  the  statute  a  literal  construction  inconsistent  with  the 
plain  purpose  of  the  Legislature.  Mills  County  v.  Lampasas  County^ 
90  Texas,  606;  Barron  v.  Wofford,  90  Texas,  517. 

By  accepting  a  lease  from  the  State,  made  by  the  agent  of  the 
State  (the  superintendent  of  public  buildings  and  grounds),  which 
showed  the  construction  placed  on  the  joint  resolution  by  such 
agent,  the  appellants  were  given  full  notice  of  the  construction 
to  be  placed  on  the  joint  resolution  under  which  such  lease  was 
executed,  and  are  now  estopped  from  setting  up  any  other  construc- 
tion. If  the  language  of  the  joint  resolution  authorizing  a  cancel- 
lation should  be'  held  to  be  ambiguous  or  of  doubtful  meaning,  that 
construction  which  the  lessees  and  the  State  through  its  aforesaid 
agent  placed  thereon  should  prevail.  Acts  of  the  First  Called 
Session  of  the  Twenty-Seventh  Legislature,  Joint  Resolution  author- 
izing lease  of  property,  p.  47;  Galveston  H.  &  S.  A.  By.  Co.  v. 
State,  81  Texas,  602;  Nevell  v.  Terrell,  99  Texas,  356. 

KEY,  Associate  Justice. — ^The  State  of  Texas  and  W.  B.,  W. 
D.,  J.  C.  and  T.  B.  Walker,  partners,  doing  business  under  the 
firm  name  of  W.  B.  Walker  &  Sons,  brought  this  suit  in  the  form 
of  trespass  to  try  title  against  the  Tips  Foundry  &  Machine  Com- 
pany and  Isaac  Bledsoe,  seeking  to  recover  part  of  a  block  of  land 
in  the  City  of  Austin,  known  as  the  Old  Court  House  Block. 

The  defendants  answered  by  general  and  special  exceptions,  general 
denial  and  plea  of  not  guilty;  and  the  Tips  Foundry  &  Machine 


1907J]        Tips  Fdt.  &  Mch.  Co,  v.   State  op  Texas.  23 

Company  pleaded  over  against  the  Walkers,  and  prayed  for  judg- 
ment against  them  for  a  certain  portion  of  the  premises  in  contro- 
versy and  for  damages. 

Trial  was  had  before  the  conrt  without  a  jury,  and  judgment 
rendered  for  the  plaintiffs  against  the  defendants  for  the  prem- 
ises in  controversy,  and  against  the  Tips  Foundry  &  Machine  Com- 
pany on  its  cross-action  against  the  Walkers,  and  the  defendants 
have  appealed. 

The  property  in  controversy  belongs  to  the  State  and  the  ques- 
tion to  be  decided  is  whether  or  not  the  Superintendent  of  Public 
Buildings  and  Grounds  had  the  power  to  cancel  and  terminate 
a  lease  contract  entered  into  with  the  Backman  Foundry  &  Machine 
Company,  a  corporation  whose  name  has  since  been  changed  to  the 
Tips  Foundry  &  Machine  Company.  That  contract  was  made  Sep- 
tember 11,  1901,  and  purported  to  lease  the  property  to  the  de- 
fendant corporation  for  a  term  of  eight  years.  In  the  contract 
the  Superintendent  of  Public  Buildings  and  Grounds  is  described 
as  the  party  of  the  second  part;  and  it  is  stipulated  therein  that 
if  the  installments  of  rent  are  not  paid  when  due  the  lease  may 
be  canceled  "at  the  option  of  the  party  of  the  second  part/'  It 
also  contains  this  further  provision:  'Tt  is  further  understood 
and  agreed  that  the  State  acting  through  the  party  of  the  second 
part,  shall  have  and  reserve  the  right  to  cancel  this  contract  at 
the  expiration  of  five  years.'*  Acting  under  that  clause  of  the  con- 
tract the  Superintendent  of  Public  Buildings  and  Grounds  took 
the  necessary  steps  to  terminate  and  cancel  that  contract  at  the 
expiration  of  five  years^  and  made  another  contract  leasing  the 
property  to  the  firm  of  W.  B.  Walker  &  Sons.  On  November  1, 
1902,  the  Backman  Foundry  &  Machine  Company  leased  to  the 
T.  B.  Walker  Manufacturing  Co.,  a  firm  composed  of  persons  who 
were  members  of  the  firm  of  W.  B.  Walker  &  Sons,  a  portion  of 
the  property  in  controversy  for  a  term  ending  June  20,  1909. 
That  lease  contract  was  in  writing,  and  authorized  the  lessor  to 
cancel  the  lease  upon  failure  to  pay  any  installment  of  rent,  which 
was  done  on  account  of  the  failure  to  pay  rent  under  that  contract 
after  the  Walkers  had  leased  from  the  State,  acting  through  the 
Superintendent  of   Public   Buildings   and   Grounds. 

The  authority  of  the  Superintendent  of  Public  Buildings  and 
Grounds  to  lease  the  premises  was  derived  from  Concurrent  Bes- 
olution  No.  3,  passed  by  the  27th  Legislature  and  approved  Sep- 
tember 6,  1901,  whereby  he  was  empowered  and  directed  to  lease 
the  property  in  controversy  "to  such  party  or  parties  and  for  such 
price  as  may  be  deemed  best  by  him  and  for  the  best  interests  of 
the  State  not  less  than  two  hundred  dollars  per  year  for  a  term 
not  extending  beyond  the  20th  day  of  June,  1909;  that  said  con- 
tract shall  provide  for  quarterly  payments  in  advance  of  the  amount 
agreed  upon,  and  that  said  Superintendent  of  Public  Buildings 
and  Grounds  shall  have  the  power  and  authority  to  forfeit  and 
cancel  such  lease  upon  the  failure  to  pay  the  rent  so  agreed,  pro- 
vided the  State  reserves  the  right  to  cancel  the  contract  at  the 
expiration  of  five  years," 
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It  is  urged  on  behalf  of  appellants  (1)  that  the  lease  contract 
nnder  which  they  hold  does  not  purport  to  confer  upon  the  Super- 
intendent of  Public  Buildings  and  Grounds  authority  to  termi- 
nate the  lease  at  the  expiration  of  five  years;  and  (2)  if  it  does 
so  purport,  then  in  that  particular  it  is  inoperative,  for  the  reason 
that  the  Superintendent  had  no  authority  to  make  such  a  stipu- 
lation. 

The  first  point  requires  a  consideration  of  that  part  of  the  con- 
tract quoted  above  which  provides  for  its  cancellation  at  the  expi- 
ration of  five  years.  Manifestly  it  was  the  intention  of  that  pro- 
vision to  secure  and  reserve  to  the  State  the  right  to  cancel  the 
contract  at  the  end  of  five  years;  and  we  think  it  was  also  the 
intention  of  the  parties  to  the  contract  to  designate  the  agent  or 
officer  by  which  the  cancellation  could  be  effected,  and  that  desig- 
nation was  made  by  inserting  immediately  after  the  word  **State,'' 
the  phrase  "acting  through  the  party  of  the  second  part."  Unless 
that  language  was  placed  there  for  that  purpose  we  see  no  reason 
for  its  use  in  that  connection.  It  was  not  necessary  for  the  pur- 
pose of  showing  that  in  making  the  contract  the  Superintendent 
of  Public  Buildings  and  Grounds  was  acting  for  the  State,  because 
that  had  already  been  stated  in  the  first  paragraph  of  the  instrument. 
Hence  we  conclude  that,  by  the  terms  of  the  contract,  the  Super- 
intendent was  authorized  to  cancel  it  at  the  expiration  of  five  years. 

As  to  the  second  point,  we  are  of  the  opinion  that  the  lessee, 
and  those  claiming  under  that  lease,  can  not  question  the  power  of 
the  Superintendent  of  Public  Buildings  and  Grounds  to  make  the 
contract.  Having  signed  and  accepted  the  contract  containing  the 
stipulation  which  vested  in  the  Superintendent  the  power  of  can- 
cellation, the  appellants  can  not  claim  protection  under  that  con- 
tract and  question  the  validity  of  any  portion  of  it. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


E.  A.  Boss  V.  St.  Louis  Southwestern  Railway  Company  op  Texas. 

Decided  June  12,  1007. 

Ballway — ^Fire — ^Prima  Faoie  Caie — Cliarffe. 

An  instruction  upon  the  proof  necessary  to  rebut  the  prima  facie  case  of 
negligence  raised  by  showing  that  fire  was  communicated  to  plaintiff's  property 
by  sparks  escaping  from  defendant's  engine,  is  erroneous  if  it  omits  the  require- 
ment that  the  appliances  for  preventing  the  escape  of  sparks  must  be  shown 
to  have  been  kept  in  good  order;  and  this  is  true  though  the  only  evidence  as 
to  their  condition  was  testimony  of  defendant's  employees  that  they  were  so 
kept. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  E.  L.  Porter. 

Evans  &  Elder,  for  appellant. — ^The  burden  of  proof  was  on  the 
appellee  to  show  that  the  appliances  also  were  in  good  repair.  Texas 
&  P.  Ey.  Co.  V.  Eice,  24  Texas  Civ.  App.,  374;  Gulf,  C.  ft  S.  F. 
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By.  Co.  V.  Bangh,  43  S.  W.,  557;  Texarkana  &  Ft.  S.  By.  Co.  v. 
(yKeUeher,  21  Texas  Civ.  App.,  97. 

E.  B.  Perhins  and  Templetan,  Crosby  &  Dinsmore,  for  appellee. — 
The  charge  complained  of  required  the  jury  to  find  that  defendant 
had  used  due  care  to  equip  its  engine  with  proper  appliances  for 
preventing  the  escape  of  fire  and  it  was  not  equipped  with  such 
appliances  if  the  same  were  defective  or  out  of  repair.  The  charge 
therefore  covered  the  point  in  issue  at  least  by  implication,  ~  and 
if  plaintiff  and  intervener  desired  an  instruction  more  directly 
covering  that  point  they  should  have  requested  same. 

The  uncontroverted  evidence  showed  that  the  spark  arrester  of 
the  engine  in  question  was  in  good  repair  at  the  time  of  the  fire 
and  there  was  no  disputed  issue  of  fact  relating  to  the  question  of 
repairs  to  be  submitted  to  the  jury. 

Tht  evidence  offered  by  defendant  on  the  issue  as  to  whether  the 
spark  arrester  of  the  engine  in  question  was  in  good  repair  was 
sufficient  to  rebut  any  inference  or  presumption  that  the  same  was 
out  of  repair  arising  from  the  fact  that  sparks  escaped  from  the 
engine  and  fired  plaintiff's  property,  and,  no  controverting  evidence 
being  offered  by  plaintiff  and  intervener  on  this  point,  the  charge 
complained  of  was  not  erroneous  in  omitting  special  reference  to 
that  issue. 

m 

KEY,  Associate  Justice. — ^Appellant  brought  this  suit  against  ap- 
pellee, seeing  to  recover  damages  for  destruction  of  and  injury  to 
two  houses  and  certain  household  and  kitchen  furniture,  alleged  to 
have  been  caused  by  fire  which  originated  from  cinders  or  sparks 
negligently  permitted  to  escape  from  an  engine  operated  by  de- 
fendant. 

The  plaintiff  alleged  in  his  petition  that  the  engine  was  not 
equipped  with  the  best  approved  appliances  for  the  prevention  of 
the  escape  of  sparks  and  cinders;  that  the  appliances  were  defective 
and  out  of  repair,  and  that  the  employes  operating  the  engine  were 
guilty  of  negligence  in  the  management  and  operation  thereof. 

The  defendant  pleaded  a  general  denial  and  averred  that  the 
'  engine  was  equipped  with  the  most  approved  appliances  in  use ; 
that  the  same  were  in  good  repair  and  that  the  engine  was  operated 
and  handled  in  a  careful  and  prudent  manner,  and  that  it  had 
used  due  diligence  in  the  matters  complained  of  in  the  plaintiff's 
petition. 

The  jury  returned  a  verdict  for  the  defendant,  upon  which  judg- 
ment was  rendered,  and  plaintiff  has  appealed. 

The  court^  instructed  the  jury,  in  substance,  that  if  they  found 
from  the  evidence  that  sparks  of  fire  escaped  from  the  defendant's 
engine  and  set  fire  to  the  plaintiff's  property  and  injured  and  destroyed 
the  same,  such  facts  would  constitute  a  prima  facie  case  of  negligence 
on  the  part  of  the  defendant,  and,  in  the  absence  of  rebutting 
evidence,  would  render  the  defendant  liable.  Immediately  following 
that,  the  court  charged  the  jury  as  follows: 

*lf  you  find  from  the  evidence  that  sparks  of  fire  escaped  from 
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the  defendant's  engine  and  set  fire  which  caused  the  plaintiff's  in- 
juries^  but  if  from  the  evidence  you  find  that  the  defendant  exer- 
cised ordinary  care  to  equip  the  engine  from  which  the  sparks  es- 
caped, if  they  did,  with  the  most  improved  spark  arresters  in  use, 
and  that  the  agents  and  employes  of  the  defendant  in  charge  of 
said  engine  used  ordinary  care  in  operating  said  engine,  to  prevent 
the  escape  of  sparks,  then  you  are  instructed  that  the  prima  facie 
case  made  out  by  proof,  if  any,  of  escape  of  sparks  and  fire,  resulting 
therefrom  is  rebutted,  and  if  you  so  believe,  you  will  find  for  the 
defendant." 

By  his  first  assignment  of  error  appellant  complains  of  this  charge 
for  the  reason  that,  in  addition  to  the  facts  recited  therein,  the 
law  required  the  defendant,  in  order  to  rebut  the  plaintiff's  prima 
facie  case,  to  show  that  it  had  exercised  ordinary  care  to  keep  the 
appliances  on  the  engine  to  prevent  the  escape  of  sparks,  in  repair. 
This  objection  to  the  charge  is  well  taken,  and  requires  a  reversal 
of  the  case.  Texas  &  P.  Ry.  Co.  v.  Bice,  24  Texas  Civ.  App.,  374; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Home,  69  Texas,  643;  Texarkana 
&  Pt.  S.  By.  Co.  V.  (yKelleher,  21  Texas  Civ.  App.,  97. 

It  is  contended  on  behalf  of  appellee  that  the  uncontroverted 
testimony  showed  that  the  appliances  referred  to  were  in  good  repair 
at  the  time  of  the  fire,  and  tnerefore  it  was  not  necessary  to  submit 
that  issue  to  the  jury.  The  evidence  referred  to  was  given  by  the 
defendant's  employes,  who  were  interested  witnesses,  and  the  plaintiff 
had  the  right  to  have  the  jury  pass  upon  their  credibility.  (Gulf, 
C.  &  S.  P.  By.  Co.  V.  Baugh,  43  S.  W.  Bep.,  657;  International 
&  G.  N.  By.  Co.  V.  Johnson,  23  Texas  Civ.  App.,  192.) 

AH  the  other  assignments  of  error  have  been  considered  and  are 
overruled. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Applications  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


International  ft  Gbeat  Northebn  Bailroad  Company  v.  J.  H.  L. 

Jackson. 

Decided  June  12,  1907. 

1. — ^Requefted  Initmetions — Special  Ifwnes. 

The  submission  of  a  case  upon  special  issues  does  not  deprive  a  party 
of  the  right  to  have  the  jury's  attention  affirmatively  called  to  an  issue  as- 
serted by  him  which  has  some  evidence  to  support  it. 

2. — Same — Orerflow. 

Though  the  action  for  overflowing  plaintiffs  land  by  obstruction  of  a 
stream  was  submitted  on  special  issues  and  by  charges  permitting  recovtiy 
only  for  flooding  due  to  the  obstruction  and  which  would  be  caused  by  ordi- 
nary rainfalls,  requested  instructions  speciflcally  excluding  damages  from  over- 
flow which  would  have  occurred  without  such  obstructioni  should  have  been 
given. 
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Sj^-<hrerflow— Extraordinary  Kalnfall. 

The  fact  that  a  rainfall  was  merely  extraordinary  did  not  relieve  defend- 
ant from  liability  for  damages  for  causing  it  to  overflow  plaintifiTs  land.  The 
exemption  applies  only  to  such  floods  as  could  not,  by  ordinary  care,  have  been 
anticipated. 

4. — ^Damage  to  Crops — ^Extraordinary  Later  Flood. 

The  fact  that,  after  being  damaged  by  overflow  caused  by  defendant,  plain- 
tiff's crop  was  afterward  wholly  destroyed  by  an  unprecedented  flood,  did  not 
relieve  defendant  from  liability  'or  damage  suffered  from  defendant's  wrong, 
but  such  damage  would  e  limited  to  the  value  of  the  crop  destroyed  at  that 
time,  and  such  value,  being « dependent  on  the  event  of  future  growth  and  ex- 
pense of  raising  and  markd;ing,  would  be  eliminated  from  consideration  if  the 
subsequent  flood  would  have  destroyed  it  in  any  event  and  without  fault  of 
defendant. 

5. — Overflow — ^Eridenoe — Damages. 

Evidence  as  to  the  probable  yield  and  cost  of  cultivating,  gathering  and 
marketing  is  admissible  to  show  the  value  of  growing  crop  of  cotton  at  the  time 
of  its  injury  or  destruction  by  overflow,  and  a  f&rmer  experienced  in  cotton 
raising  is  qualified  to  testify  thereto. 

6.— Opinion  Eridenoe — Overflow. 

On  the  question  whether  the  obstruction  of  a  creek  by  the  sliding  of  a 
railway  embankment  caused  plaintifTs  farm  to  be  overflowed  by  ordinary  rain- 
falls, witnesses  who  were  familiar  with  the  premises  and  the  flow  of  the  water 
before  and  after  the  obstruction  may  give  their  opinion  as  to  its  effect. 

7. — Evtdenoe— Tlaln f all — Weather  Eecord. 

The   keeper   of   the  nearest   official   weather   records    of   rainfall   for   the 
Weather  Bureau  could  testify  as  to  the  extraordinary  nature  of  the  season's 
rainfall  though  his  record  was  kept  at  a  place  flfteen  miles  from  the  overflowed    • 
premises,  sudi  objection  going  to  the  weight  of  the  evidence,  not  its  admissi- 
biUfy. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below 
before  Hon.  J.  E.  Dillard. 

The  ritnesses,  Hibler  and  others,  of  the  admission  of  whose  opin- 
ion evidence  complaint  was  made  in  the  fifteenth  assignment  of 
error,  were  fanners  residing  in  the  neighborhood  and  familiar  with 
Cottonwood  Creek  before  the  construction  of  the  railway  and  since, 
and,  over  objections  that  they  had  not  shown  qualifications  for  ex- 
pressing an  opinion,  were  permitted  to  describe  the  overflow  of 
plaintiff's  premises  from  ordinary  rainfalls  and  testify  that  same 
were  caused  by  the  obstruction  of  the  stream  by  the  sliding  of  the 
embankment  into  it. 

Witness  Longseere,  whose  evidence  as  to  the  extraordinary  nature 
of  the  rainfall  in  the  season  of  1904  and  1905  was  excluded  on  plain- 
tiff's objection  that  it  was  immaterial,  was  keeper  of  the  official 
record  of  the  TTnited  States  Weather  Bureau,  at  Waxahachie,  the 
nearest  point  to  plaintiff's  premises,  and  fifteen  miles  distant. 

Templeton  &  Harding,  for  appellant. — ^If  the  obstructions  in  Cot- 
tonwood Creek  did  not  cause  the  overflow  of  the  land  of  appellee, 
then  it  certainly  would  be  the  duty  of  the  jury  to  find  for  the  de- 
fendant, and  it  was  the  duty  of  the  court  to  instruct  the  jury  that 
if  the  land  of  appellee  was  not  overflowed  by  reason  of  the  obstruo- 
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tionsy  that  the  appellant  would  not  be  liable.  It  was  especially 
the  duty  of  the  court  to  have  specific  findings  from  the  jury  on  this 
question  by  submitting  appropriate  issues.  Gulf,  C.  &  S.  F.  By.  Co. 
V.  McClerran,  91  S.  W.  Bep.,  653;  San  Antonio  &.A.  P.  By.  Co.  v. 
Kiersey,  98  Texas,  590. 

Where,  as  in  this  case,  the  testimony  showed  that  the  acts  of  the 
appellant  in  obstructing  the  creek,  at  most  tended  only  to  add  to 
the  natural  overflow  that  swept  c  er  the  lands  of  appellee,  the  ap- 
pellant was  only  liabl'-  for  th"  damage  caused  by  its  acts,  and  not 
the  damage  caused  by  the  natrral  overflow,  and  the  jury  should 
have  been  so  instructed.  S^n  Antonio  &  A.  P.  By.  Co.  v.  Kiersey, 
98  Texas,  590;  Austin  &  N".  W.  L  .  Co.  v.  Anderson,  79  Texas,  434; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  McClerran,  91  S.  W.  Bep.,  653. 

The  measure  of  damages  for  the  destruction  of  a  crop  is  the 
value  of  the  crop  at  the  time  and  place  of  destruction  just  as  it 
stood  upon  the  ground,  not  what  it  probably  would  have  made. 
Sabine  &  E.  T.  By.  Co.  v.  Smith,  73  Texas,  1;  72  Texas,  498. 

The  statement  of  the  opinions  of  the  witnesses  mentioned  in  the 
fifteenth  assignment  was  inadmissible  because  the  witnesses  and  each 
of  them  were  not  in  possession  of  facts  sufficient  to  give  an  intelli* 
gent  opinion.  Their  opinions  were  mere  guesses.  Gulf,  C.  &  S.  P.  By. 
Co.  V.  Hepner,  83  Texas,  140;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Harbison, 
88  S.  W.  Bep.,  455;  Shelley  v.  City  of  Austin,  74  Texas,  609;  Texas 
&  P.  By.  Co.  V.  Cochrane,  29  Texas  Civ.  App.,  383;  Haynie  v. 
Baylor,  18  Texas,  504. 

The  evidence  showing,  beyond  question,  that  the  May  rain  of 
1905,  would  have  washed  away  the  crop  of  1905  regardless  of  the 
acts  of  appellant,  it  was  error  to  refuse  to  set  aside  the  finding  against 
appellant  for  the  value  of  that  crop. 

McRae  &  Lumpkins,.  for  appellee. — ^When  a  special  issue  submitted 
is  purely  and  simply  a  matter  of  fact  and  is  plainly  capable  of  correct 
determination  as  a  fact,  it  is  unnecessary  to  charge  the  law  applicable 
to  the  findings  of  the  jury  under  such  issue.  Bev.  Stats.,  arts.  1330, 
1331;  Cole  v.  Crawford,  69  Texas,  124;  Knight  v.  Southern  Pac. 
By.  Co.,  41  Texas,  413;  Heflin  v.  Bums,  70  Texas,  355;  Michon  v. 
Ayalla,  84  Texas,  685;  Dodd  v.  Gaines,  82  Texas,  429;  Newbolt  v. 
Lancaster,  83  Texas,  271. 

Injuries  resulting  from  n^ligent,  wrongful  and  unlawful  acts 
can  not  be  excused  on  the  ground  that  it  would  have  resulted  at 
a  later  date  by  act  of  God.  Hunt  Bros.  v.  Missouri,  K.  &  T.  By.,  74 
S.  W.  Bep.,  69;  Missouri  Pac.  By.  v.  Barnes,  2  Texas  App.  C.  C.,  p. 
508;  Adams  Express   Co.   v.  Jackson,   92   Tenn.,  326. 

Measure  of  damage  to  growing  crop:  Gulf,  C.  &  S.  F.  Bv.  v. 
Carter,  25  S.  W.  Bep.,  1023 ;  Texas  &  St.  L.  By.  v.  Young,  60  Texas. 
204 ;  Texas  &  S.  By.  v.  Schofield,  72  Texas,  498. 

Means  of  determining  value  of  growing  crops  of  cotton:  Inter- 
national &  G.  N.  By.  V.  Pape,  73  Texas,  502;  Gulf,  C.  &  S.  P.  Bv. 
V.  Carter,  25  S.  W.  Bep.,  123;  Gulf,  C.  &  S.  P.  Bv.  v.  Nicholson, 
25  S.  W.  Sep.,  54 ;  Texas  &  St.  L.  Bv.  v.  Young,  "^60  Texas,  200 ; 
San  Antonio  &  A,  P.  By,  v.  Kiersey,  98  Texas,  590. 
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On  witnesses  giving  opinion  based  upon  facts:  Gulf,  C.  &  S.  F. 
By.  V.  Hepner,  83  Texas,  140;  International  &  G.  N.  By.  v.  Klaus,  64 
Texas,  294;  Gulf,  C.  &  S.  P.  By.  v.  Harbison,  88  S.  W.  Bep.,  456. 

Growing  crop  is  personal  property:  Dallas  &  W.  By.  v.  Kinnard, 
18  S.  W.  Bep.,  1063. 

FISHEB,  Chief  Justice. — ^Appellee,  in  his  third  amended  peti- 
tion claims  to  be  the  owner  of  100  acres  of  land  on  Cottonwood 
Creek,  and  that  in  December,  1902,  the  railway  company  constructed 
along  the  east  side  of  Cottonwood  Creek  and  nearly  parallel  with 
the  creek  for  a  distance  of  about  240  feet,  and  just  east  of  the  land 
of  appellee,  a  dump  about  24  feet  high;  which,  it  is  alleged,  by 
reason  of  the  careless  and  negligent  manner  of  construction,  slumped 
into  the  creek,  damming  up  the  same.  And  that  appellant  also, 
by  reason  of  a  ditch  it  had  constructed,  diverted  the  water  so  as 
to  cause  it  to  enter  the  creek  above  the  dam  which  otherwise  would 
have  entered  below  the  same;  that  by  reason  of  the  matters  stated 
about  25  acres  of  land  belonging  to  appellee  was  caused  to  overflow 
from  ordinary  rains,  and  that  in  April,  1904,  and  in  April,  1905, 
by  reason  of  these  obstructions,  appellee's  crops  to  the  value  of  $750, 
were  destroyed;  that  his  land  has  been  washed  in  holes  and  hollows 
and  permanently  damaged  to  the  extent  of  $1,000;  that  the  dump, 
embankment,  ditch  and  obstructions  in  the  channel  of  the  creek  were 
permaneni  and  lasting  in  their  nature;  and  asked  for  damages  as 
above  stated  and  an  injunction  perpetually  restraining  the  further 
continuation  of  these  obstructions.  ' 

The  case  was  tried  before  a  jury  and  submitted  to  them  on  special 
issues  and  verdict  rendered  for  appellee  in  the  sum  of  $853.20  damages, 
and  judgment  was  rendered  perpetually  restraining  and  enjoining 
the  appellant  from  obstructing  the  flow  of  Cottonwood  Creek. 

Appellant^s  first  and  second  assignments  of  error  complain  of  the 
action  of  the  court  in  overriding  demurrers.  These  assignments 
present  no  reversible  error. 

Appellant's  3d,  4th,  5th,  6th,  7th,  8th,  10th  and  12th  assign- 
ments of  error  will  be  considered  together.  These  assignments 
substantially  raise  the  question  that  the  court  erred  in  not  submitting 
to  the  jury  special  instructions  requested  to  the  effect  that  if  the 
waters  would  have  overflowed  the  plaintiff's  land  and  caused  the 
damage  complained  of,  regardless  of  the  obstructions,  then  the 
plaintiff  could  not  recover.  Also  that  the  railway  company  would 
not  be  responsible  for  such  damages  resulting  from  the  overflow 
which  were  not  caused  by  the  obstructions;  and  in  such  case  the 
damages  to  be  charged  to  the  appellant  would  be  limited  to  what 
resulted  from  the  obstructions.  The  principles  of  law  embraced 
in  these  charges  is  recognized  in  the  cases  of  San  Antonio  &  A.  P. 
By.  V.  Kiersey,  98  Texas,  690,  and  International  &  G.  N.  By.  v. 
Walker,  17  Texas  Ct.  Bep.,  269. 

While  it  18  true  that  the  case  was  submitted  upon  special  issues 
limiting  the  plaintiff's  right  of  recovery  to  what  might  have  resulted 
from  ordinary  rainfalls,  still  there  is  evidence  in  the  record  which 
tends   to   show  that  the  overflow   in  question  possibly   covered   the 
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plaintifiTs  land^  and  might  have  occasioned  the  damage,  independent 
of  the  obstructions  to  the  streaih  complained  of  by  the  plaintiff. 
Some  of  the  charges  presented  by  appellant,  and  which  were  re- 
fused, are  not  properly  framed;  but  some  present  the  issue  in  a 
general  way,  and  some  are  so  presented  as  to  require  a  special  finding 
of  the  jury  upon  the  questions  to  be  submitted;  and  we  think,  in 
view  of  the  facts,  it  was  the  right  of  the  appellant  to  have  these 
questions  passed  upon  by  the  jury.  We  do  not  understand  that 
because  a  case  may  be  submitted  upon  special  issues,  that  a  party 
is  deprived  of  the  right  and  privilege  to  have  the  jury's  attention 
affirmatively  called  to  an  issue  asserted  by  him  which  has  some  evi- 
dence to  support  it.  We  think  it  was  error  for  the  court  to  decline 
to  submit  the  issues  above  outlined. 

Appellant's  13th  assignment  of  error  is  as  follows:  '^The  court 
erred  in  refusing  the  16th  special  issue  asked  by  defendant  to  the 
following  effect,  ^f  you  should  find  any  damage  to  the  crop  of 
1905,  you  are  instructed  that  if  the  rainfall  in  May  was  an  extra- 
ordinary rainfall,  then  the  damages,  if  any,  caused  by  said  April 
rains,  if  any,  should  be  eliminated  from  the  calculation  in  esti- 
mating the  amount  thereof.  If  said  crops  would  have  been  de- 
stroyed by  said  rainfalls  in  May  anyway,  then  defendant  would 
not  be  liable  therefor.'"  While  this  charge  is  not  correctly  framed, 
but  having  reversed  the  case  we  call  attention  to  the  question  raised, 
so  that  it  may  be  considered  if  properly  presented  on  another  trial. 
The  charge  undertakes  to  exonerate  the  defendant  on  account  of 
extraordinary  rainfall.  This  is  not  the  law.  The  rainfall  must 
not  only  be  extraordinary,  but  one  that  could  not,  in  the  exercise 
of  ordinary  care,  have  been  foreseen  or  anticipated.  If  a  charge 
upon  another  trial  is  correctly  framed,  then  we  think  that  the 
principle  to  some  extent  embraced  in  this  instruction  should  be 
submitted.  Of  course,  it  is  true  that  the  plaintiff  would  be  entitled 
to  the  value  of  the  crop  at  the  time  it  was  destroyed,  independent 
of  what  might  have  subsequently  occurred  that  may  have  resulted 
in  a  destruction.  But,  while  it  is  true  the  plaintiff  is  entitled  to 
recover  the  value  of  the  crop  at  the  time  it  is  destroyed,  if  thero 
was  a  recent  subsequent  event,  for  which  the  appellant  would  not 
have  been  liable,  and  which  would  have  resulted  in  the  destruction 
of  the  crop,  the  plaintiff's  measure  of  damages  would  have  been 
limited  to  what  was  the  value  of  the  crop  at  the  time  it  was  de- 
stroyed. 

The  courts  have  ruled  that,  in  determining  the  measure  of  dam- 
ages for  the  destruction  of  growing'  crops,  the  market  value  at  the 
time  of  destruction  is  the  rule.  Gulf,  Colorado  &  Santa  Pe  Ry. 
Co.  V.  liTicholson,  25  S.  W.  Bep.,  54;  International  &  G.  N.  By.  v. 
Pape,  73  Texas,  502;  City  of  Paris  v.  Tucker,  15  Texas  Ct.  Bep., 
241.  But  these  cases,  and  others  of  a  like  kind,  state  the  rule  to 
be  that  in  arriving  at  the  value  of  growing  crops  it  is  permissible 
to  prove  probable  vield  under  proper  cultivation,  the  value  of  such 
yield  when  matured  and  ready  for  sale,  and  also  the  expense  of 
such  cultivation,  as  well  as  the  cost  of  its  preparation  and  trans- 
portation to  market.    The  difference  between  the  value  of  the  prob- 
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able  crop  in  the  market  and  the  expense  of  maturing,  preparing 
and  placing  it  there  will,  in  most  cases,  give  the  value  of  grow- 
ing crops  with  as  much  certainty  as  can  be  obtained  by  any  other 
method.  The  tort  feasor  or  wrongdoer  must  be  held  responsible 
for  the  consequences  of  his  acts;  and  there  can  be  no  sort  of  ques- 
tion about  the  liability  of  the  appellant  for  the  injury  actually 
inflicted  upon  the  appellee  by  reason  of  the  wrongful  conduct  com- 
plained of,  and  for  the  damages  then  resulting  the  railway  company 
would  clearly  be  responsible;  but  it  does  seem  to  be  an  anomalous 
doctrine  in  sustaining  the  right  of  recovery,  to  permit  the  jury  to 
consider  as  elements  of  damages  matters  and  things  which  must 
necessarily  have  existed  subsequent  to  the  time  that  the  second 
overflow  occurred,  for  which  the  appellant  would  not  be  responsible. 
If,  as  a  matter  of  fact,  the  injury  and  damage  complained  of  would 
have  resulted  from  an  extraordinary  flood  of  such  a  character  that 
the  appellant  could  not  be  held  responsible  therefor,  we  do  not 
see  how  in  principle  the  jury  could  have  considered  the  probable 
yield  and  the  probable  value  of  the  crop  in  question  if  it  had  been 
permitted  to  mature.  If  an  extraordinary  rainfall,  one  for  which 
the  appellant  would  not  have  been  responsible,  had  destroyed  this 
crop  a  short  while  subsequent  to  the  first  flood,  there  would  have 
been  left  nothing  upon  which  to  base  an  estimate  of  a  probable 
yield  or  of  future  value.  Therefore,  we  are  of  the  opinion  that 
upon  another  trial,  if  the  evidence  is  similar  to  that  now  shown 
by  the  record,  that  the  issue  discussed,  if  properly  requested,  should 
be  submitted. 

What  we  have  just  said,  in  connection  with  the  cases  cited,  sub- 
stantially disposes  of  the  fourteenth  assignment  of  error.  •  We  are 
of  the  opinion  that  the  testimony  there  stated  is  admissible.  It 
possibly  should  have  ^one  further  and  shown  what  might  have  been 
the  probable  yield.  The  cases  cited  lay  down  the  rule  with  refer- 
ence to  the  measure  of  damages  and  the  character  of  evidence  ad- 
missible. 

We  are  of  the  opinion  that  the  evidence  of  the  witness  Longseere, 

which   the  court  refused  to  admit,   and  which  ruling   is  complained 

»  of  in  the  16th  assignment  of  error,  was  admissible.     The  objections 

urged  to  it  merely  went  to  the  weight  of  the  testimony  and  not  to 

its  admissibility. 

We  pretermit  a  discussion  of  those  assignments  which  raise  ques- 
tions of  fact.  We  have  pointed  out  what  we  consider  to  be  the 
reversible  errors  in  the  record. 

Reversed  and  remanded. 

ON  motion  for  rehearing. 

Appellant  and  appellee  have  both  filed  motions  for  rehearing. 
We  overrule  the  motion  of  appellee  without  comment,  and  also  over- 
rule the  motion  of  appellant  with  the  statement  that,  in  disposing  of 
the  fourteenth  and  fifteenth  assignments  of  error,  we  intended  to 
hold  that  Hie  witnesses  whose  testimony  was  objected  to  were  qualified 
to  testify. 
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Galveston,  Houston  &  Henderson  Bailroad  Company  et  al.  v. 

Edith  L.  Alberti. 

Decided  June  12,  1007. 

1.— Chargre — Statement  of  Gate. 

In  stating  the  case  to  the  jury  the  court  is  not  required  to  recite  in  its 
charge  any  more  of  the  pleadings  than  it  deems  necessary.  Any  supposed  omis- 
sion or  deficiency  in  this  respect  should  be  supplied  by  a  requested  instruction. 


2. — Carrier — ^Passenger— Alighting  from  Train  at  Vnninal  Flaee. 

If  a  passenger  leave  a  railroad  train  without  the  invitation  of  the  con- 
ductor, at  a  place  which  is  not  a  station  for  the  delivery  of  pasaengers, 
there  being  no  prior  agreement  on  the  part  of  the  railroad  company  that  he 
may  alight  there,  and  is  injured  in  so  doing,  it  is  ordinarily  a  question  of 
fact  for  the  jury  whether  or  not  such  act  was  negligence. 

8. — Special  Chargei — ^Properly  Befuied,  when. 

Where  the  proposition  of  law  embraced  in  a  special  charge  is  already 
embraced  in  the  main  charge,  it  is  proper  for  the  court  to  refuse  to  give 
the  same.     Charges  considered,  and  held  properly  refused  for  this  reason. 

4. — Negllgenco— Pleading — Charge. 

Where,  in  a  suit  for  personal  injuries,  the  defendant  specially  plead  each 
and  ever^'  act  of  contributory  n^ligence  relied  upon  as  a  defense,  and  the 
court  submitted  each  and  all  of  such  issues  to  the  jury  in  its  main  chaige,  it 
was  not  error  to  refuse  a  special  charge  on  contributory  negligence  so  general 
in  its  terms  that  it  might  be  construed  to  include  acts  of  negligence  not  pleaded 
by  defendant. 

5. — Same. 

Where,  in  a  suit  for  personal  injuries,  the  defendant  plead  contributory 
negligence,  and  the  court  submitted  the  issue,  but  did  not  use  the  expression 
''contributory  negligence''  in  its  charge,  the  refusal  of  a  special  charge  defining 
contributory  negligence  was  not  reversible  error. 

6. — Carrier  of  Passengers — ^Negligence  as  Xatter  of  Zaw. 

W^here  a  carrier,  knowing  that  a  female  passenger  is  in  the  act  of  alighting 
from  its  train,  suddenly  puts  the  same  in  motion,  it  would  be  so  wanting  in 
that  high  degree  of  care  due  from  a  carrier  to  its  passengers  as  to  make  it 
guilty  of  negligence  as  matter  of  law,  and  a  special  charge  submitting  as  an 
issue  such  state  of  facts  was  properly  refused. 

7. — ^Personal  Znjnries — ^Damages — Charge. 

In  a  suit  for  personal  injuries,  charge  considered  (see  appellant's  brief), 
and  held  not  to  be  on  the  weight  of  the  evidence  nor  to  assume  that  plain- 
tiff's injuries  were  permanent,  when  read  and  construed  as  a  whole. 

8. — ^Leading  Unestion — ^Testimony. 

The  answer  of  a  witness  to  a  question  in  proper  form  is  not  to  be  excluded 
because  a  previous  question  concerning  the  same  matter,  was  leading. 

8. — Personal  Injuries — ^Expert  Testimony. 

In  a  suit  for  personal  injuries  it  was  not  error  for  the  court  to  sustain 
an  objection  to  a  question  propounded  to  a  doctor  as  to  whether  or  not  he 
concurred  in  the  opinion  of  another  doctor  concerning  the  extent  of  the  plaintiff's 
injuries.  Each  witness  should  give  his  professional  opinion  independently  of 
the  other  and  the  jury  should  determine  whether  or  not  they  concurred. 

10. — ^Personal  Injuries— Expert  Testimony. 

A  doctor,  acquainted  with  the  injuries  to  plaintiff's  ankle,  was  competent 
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to  give  his  opinion  that  plaintiff  could  not  have  used  her  leg  and  ankle  without 
the  aid  of  crutches  sooner  than  she  did. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  J.  C.  Hutcheson,  Jr. 

Wilson  &  Dabney  and  Baker,  Bolts,  Parker  &  Garwood,  for  ap- 
pellants.— The  omission  on  the  part  of  the  court,  in  its  preliminary 
statement  of  the  issues,  to  mention  in  any  way  the  defendants' 
plea  of  contributory  negligence,  had  the  eifect  to  cause  the  jury 
to  lose  sight  of  this  factor  in  the  case,  in  their  consideration  of 
it*     Marsalis  v.  Crawford,  8  Texas  Civ.  App.,  489. 

"That  a  party  is  entitled  when  he  requests  it  by  proper  instructions 
to  have  the  facts  establishing  his  cause  of  action  or  ground  of  de- 
fense, with  the  law  applicable  to  them,  aflBrmatively  submitted  by 
the  court  to  the  jury,  is  the  settled  rule  of  practice.^'  St.  Louis 
S.  W.  Ry.  Co.  V.  Hall,  98  Texas,  480. 

Eleventh  Assignment  of  Error. — ^The  court  erred  in  giving  to  the 
jury  section  No.  4  of  the  court's  main  charge,  which  is  as  follows: 

*1f  you  shall  find  a  verdict  for  plaintiff,  you  will  assess  the 
damages  at  such  a  sum  of  money  as,  if  paid  in  hand  at  this  time, 
will  fairly  compensate  Mrs.  Edith  L.  Francis  for  the  injury  sus- 
tained by  her,  and  alleged  in  the  plaintiff's  petition,  and  proved  by 
the  evidence,  if  any,  and  in  so  doing,  you  will  take  into  account 
and  only  into  account,  the  mental  and  physical  pain  shown  by  the 
evidence  to  have  bpen  suffered  by  her  on  account  thereof,  if  any; 
and  the  impairment  of  her  ability  to  earn  money  in  the  future, 
counting  from  this  time,  if  any.  You  will  not  consider  her  hus- 
band as  entitled  to  any  damages,  he  being  formally  made  a  party 
to  this  action  from  the  fact  of  having  intermarried  with  her  during 
tKe  pendency  of  the  action.''  This  portion  of  the  court's  charge 
IB  erroneous  as  being  on  the  weight  of  the  evidence.  The  charge 
impliedly  assumed  that  the  injuries  of  the  plaintiff  were  of  a 
permanent  character,  when  one  of  the  issues  in  the  case  was  whether 
they  were  trivial  and  temporary  or  permanent. 

Twelfth  Assignment  of  Error. — The  court  erred  in  giving  section  2 
of  its  main   charge,   as  follows: 

*1f  you  believe  from  a  preponderance  of  the  evidence  that  the 
conductor  in  charge  of  the  train  on  which  the  plaintiff,  Edith  L. 
Francis,  and  her  companions  were  passengers,  agreed  with  them 
to  let  them  get  off  of  the  train  at  the  register's  office  in  Galveston ;  that 
thereupon  the  plaintiff,  Edith  L.  Francis,  started  to  alight  from  said 
train  with  the  knowledge  and  consent  of  the  said  conductor;  and 
that  while  in  the  act  of  so  doing  the  train  was  started  in  sudden 
motion  and  the  plaintiff,  Edith  L.  Francis  was  thereby  thrown  from 
the  steps  of  the  train  to  the  ground  and  injured  in  any  of  the  re- 
spects alleged  in  her  petition;  and  you  further  believe  from  the 
preponderance  of  the  evidence  that  the  starting  of  the  train,  if  it 
was  started,  was  negligence,  as  that  term  has  been  hereinbefore 
defined,  and  that  such  negligence,  if  any,  was  the  direct  cause  of 
the  said  plaintiff,  Edith  L.  Francis,  being  thrown  from  the  car  and 
Vol.  XLVII.  Civil--3. 
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Galveston,  Houston  &  Henderson  Bailroad  Company  et  al.  t. 

Edith  L.  Albeeti. 

Decided  June  12,  1907. 

1. — Charge— Statemeat  of  Case. 

In  stating  the  case  to  the  juiy  the  court  is  not  required  to  recite  in  its 
charge  any  more  of  the  pleadings  than  it  deems  necessary.  Any  supposed  omis- 
sion or  deficiency  in  this  respect  should  be  supplied  by  a  requested  instruction. 

%, — Carrier — ^Passenger— Alighting  from  Train  at  Vnasoal  Flaee. 

If  a  passenger  leave  a  railroad  train  without  the  invitation  of  the  con- 
ductor, at  a  place  which  is  not  a  station  for  the  delivery  of  passengers, 
there  being  no  prior  agreement  on  the  psrt  of  the  railroad  company  that  he 
may  alight  there,  and  is  injured  in  so  doing,  it  is  ordinarily  a  question  of 
fact  for  the  jury  whether  or  not  such  act  was  negligence. 

8. — Special  Charges — ^Properly  Xef  used,  when. 

Where  the  proposition  of  law  embraced  in  a  special  charge  is  already 
embraced  in  the  main  charge,  it  is  proper  for  the  court  to  refuse  to  give 
the  same.     Charges  considered,  and  held  properly  refused  for  this  reason. 

4. — ^Hegllgence— Pleading — Charge. 

\Miere,  in  a  suit  for  personal  injuries,  the  defendant  specially  plead  each 
and  every  act  of  contributory  negligence  relied  upon  as  a  defense,  and  the 
court  submitted  each  and  all  of  such  issues  to  the  jury  in  its  main  charge,  it 
was  not  error  to  refuse  a  special  charge  on  contributory  negligence  so  general 
in  its  terms  that  it  might  be  construed  to  include  acts  of  negligence  not  pleaded 
by  defendant. 

5. — Same. 

Where,  in  a  suit  for  personal  injuries,  the  defendant  plead  contributory 
negligence,  and  the  court  submitted  the  issue,  but  did  not  use  the  expression 
"contributory  negligence"  in  its  charge,  the  refusal  of  a  special  charge  defining 
contributory  negligence  was  not  reversible  error. 


6. — Carrier  of  Passengers — ^Hegligence  as  Hatter  of  Law. 

Where  a  carrier,  knowing  that  a  female  passenger  is  in  the  act  of  alighting 
from  its  train,  suddenly  puts  the  same  in  motion,  it  would  be  so  wanting  in 
that  high  degree  of  care  due  from  a  carrier  to  its  passengers  as  to  make  it 
guilty  of  negligence  as  matter  of  law,  and  a  special  charge  submitting  as  an 
issue  such  state  of  facts  was  properly  refused. 

7. — ^Personal  Injuries — ^Damages — Charge. 

In  a  suit  for  personal  injuries,  charge  considered  (see  appellant's  brief), 
and  held  not  to  be  on  the  weight  of  the  evidence  nor  to  assume  that  plain- 
tiff's injuries  were  permanent,  when  read  and  construed  as  a  whole. 

8. — ^Leading  Question — ^Testimony. 

The  answer  of  a  witness  to  a  question  in  proper  form  is  not  to  be  excluded 
because  a  previous  question  concerning  the  same  matter,  was  leading. 

9. — ^Personal  Injuries — ^Expert  Testimony. 

In  a  suit  for  personal  injuries  it  was  not  error  for  the  court  to  sustain 
an  objection  to  a  question  propounded  to  a  doctor  as  to  whether  or  not  he 
concurred  in  the  opinion  of  another  doctor  concerning  the  extent  of  the  plaintiff's 
injuries.  Each  witness  should  give  his  professional  opinion  independently  of 
the  other  and  the  jury  should  determine  whether  or  not  they  concurred. 

10.— Personal  Injuries— Szpert  Testimony. 

A  doctor,  acquainted  with  the  injuries  to  plaintiff's  ankle,  was  competent 
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to  give  his  opinion  that  plaintiff  could  not  have  used  her  leg  and  ankle  without 
the  aid  of  crutches  sooner  than  she  did. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  J.  C.  Hutcheson,  Jr. 

Wilson  it'  Dahney  and  Baker,  Bolts,  Parker  &  Garwood,  for  ap- 
pellants.— ^The  omission  on  the  part  of  the  court,  in  its  preliminary 
statement  of  the  issues,  to  mention  in  any  way  the  defendants' 
plea  of  contributory  negligence,  had  the  effect  to  cause  the  jury 
to  lose  sight  of  this  factor  in  the  case,  in  their  consideration  of 
it.    Marsalis  v.  Crawford,  8  Texas  Civ.  App.,  489. 

**That  a  party  is  entitled  when  he  requests  it  by  proper  instructions 
to  have  the  facts  establishing  his  cause  of  action  or  ground  of  de- 
fense, with  the  law  applicable  to  them,  afiSrmatively  submitted  by 
the  court  to  the  jury,  is  the  settled  rule  of  practice.'^  St.  Louis 
S.  W.  Ry.  Co.  V.  Hall,  98  Texas,  480. 

Eleventh  Assignment  of  Error. — The  court  erred  in  giving  to  the 
jury  section  No.  4  of  the  court's  main  charge,  which  is  as  follows: 

"If  you  shall  find  a  verdict  for  plaintiff,  you  will  assess  the 
damages  at  such  a  sum  of  money  as,  if  paid  in  hand  at  this  time, 
will  fairly  compensate  Mrs.  Edith  L.  Francis  for  the  injury  sus- 
tained by  her,  and  alleged  in  the  plaintiff's  petition,  and  proved  by 
the  evidence,  if  any,  and  in  so  doing,  you  will  take  into  account 
and  only  into  account,  the  mental  and  physical  pain  shown  by  the 
evidence  to  have  bpen  suffered  by  her  on  account  thereof,  if  any; 
and  the  impairment  of  her  ability  to  earn  money  in  the  future, 
counting  from  this  time,  if  any.  You  will  not  consider  her  hus- 
band as  entitled  to  any  damages,  he  being  formally  made  a  party 
to  this  action  from  the  fact  of  having  intermarried  with  her  during 
tKe  pendency  of  the  action.^'  This  portion  of  the  court's  charge 
ia  erroneous  as  being  on  the  weight  of  the  evidence.  The  charge 
impliedly  assumed  that  the  injuries  of  the  plaintiff  were  of  a 
permanent  character,  when  one  of  the  issues  in  the  case  was  whether 
they  were  trivial  and  temporary  or  permanent. 

Twelfth  Assignment  of  Error. — The  court  erred  in  giving  section  3 
of  its  main  charge,   as  follows: 

*1f  you  believe  from  a  preponderance  of  the  evidence  that  the 
conductor  in  charge  of  the  train  on  which  the  plaintiff,  Edith  L. 
Francis,  and  her  companions  were  passengers,  agreed  with  them 
to  let  them  get  off  of  the  train  at  the  register's  office  in  Galveston ;  that 
thereupon  the  plaintiff,  Edith  L.  Francis,  started  to  alight  from  said 
train  with  the  knowledge  and  consent  of  the  said  conductor;  and 
that  while  in  the  act  of  so  doing  the  train  was  started  in  sudden 
motion  and  the  plaintiff,  Edith  L.  Francis  was  thereby  thrown  from 
the  steps  of  the  train  to  the  ground  and  injured  in  any  of  the  re- 
spects alleged  in  her  petition;  and  you  further  believe  from  the 
preponderance  of  the  evidence  that  the  starting  of  the  train,  if  it 
was  started,  was  negligence,  as  that  term  has  been  hereinbefore 
defined,  and  that  such  negligence,  if  any,  was  the  direct  cause  of 
the  said  plaintiff,  Edith  L.  Francis,  being  thrown  from  the  car  and 
Vol.  XLVII.  Civil— 13. 
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injured,  if  you  find  she  was  thrown  therefrom  and  injured,  you 
will  return  a  verdict  for  plaintiffs;  and  unless  you  so  find  you  will 
return  a  verdict  for  defendants/' 

The  original  petition,  filed  June  6,  1904,  was  offered  in  evidence 
to  the  jury.  The  petition  upon  which  the  suit  was  tried  was  the 
plaintiff's  third  amended  original  petition.  The  allegations  of 
injury  were  altogether  different  in  one  from  those  in  the  other. 
Texas  So.  Ey.  Co.  v.  Long,  35  Texas  Civ.  App.,  339. 

The  court  erred  in  overruling  the  objection  of  the  defendants 
to  the  question  propounded  to  the  plaintiff's  witnesses,  Dr.  J.  G.  Boyd, 
and  permitting  the  said  witness  to  make  the  following  answer:  "From 
the  appearance  of  it,  and  the  tenderness  there  was  there  and  the 
condition  of  that  transverse  process,  there  was  in  those  muscles  on 
that  side  some  pain  and  soreness,  and  they  were  tender  to  the  touch." 
The  question  asked,  following  as  it  did  one  which  was  admitted 
by    plaintiff's    counsel    to    be    of    that    nature,    was    clearly    leading. 

The  court  erred  in  refusing  to  allow  the  defendants  to  prove 
by  the  plaintiff's  witness,  Dr.  P.  C.  Smith,  that  he  concurred  in 
the  opinion  of  Dr.  J.  G.  Boyd,  his  consulting  physician,  and  another 
one  of  plaintiff's  witnesses,  in  reference  to  the  injury  to  the  plain- 
tiff's ankle.  It  was  an  improper  interference  with  the  latitude  of 
cross-examination  of  an  expert  to  prevent  the  defendants  from  testing 
this  witness  to  see  whether  he  concurred  in  the  opinion  of  the  phy- 
sician who,  at  his  request,  had  examined  the  plaintiff  with  him, 
and  whom  he  had  taken  into  consultation  in  the  case,  and  if  he 
differed,  why  he  differed.  Jones  on  the  *Tiaw  of  Evidence,"  sees.  391, 
821;  3  Encyclopedia  of  Evidence,  858. 

The  court  erred  in  allowing  the  plaintiff  to  answer  over  the  ob- 
jection of  the  defendant  that  it  was  leading,  the  following  question 
propounded  to  her  by  her  counsel:  ^'What  effect  did  it  (the  pain) 
have  on  your  sleep  or  rest,  if  any?"  and  to  make  the  following 
answer:     "Sometimes  I  have  night  pains  now." 

Lovejoy  &  Parker,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  Edith  L. 
Alberti  against  the  Galveston,  Houston  &  Henderson  Sailroad  Com- 
pany, and  the  International  &  Great  Northern  Bailroad  Company  to 
recover  damages  for  personal  injuries  alleged  to  have  been  inflicted 
by  the  negligence  of  defendants  while  she  was  a  passenger  on  a  train 
operated  by  them  from  Houston  to  Galveston  under  a  joint  pas- 
senger traffic  agreement  between  them,  under  which  they  were  jointly 
interested  in  the  operation  of  the  train.  She  alleged  that  she  and 
other  members  of  her  family  boarded  said  train  at  Houston,  having 
purchased  tickets  entitling  them  to  transportation  thereon^  to  Gal- 
veston; that  she  and  her  companions  notified  the  conductor  in  charge 
when  he  took  up  their  tickets  they  wanted  to  get  off  -at  what  ^  is 
known  as  the  ^Tlegister  Office"  in  Galveston,  it  being  the  point 
where  defendants'  line  of  railway  enters  Galveston  Island,  and  where 
the  train  usually  stopped  before  entering  the  Galveston  depot.  Where- 
upon the  conductor  agreed  with  plaintiff  and  her  companions  that 
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they  might  alight  from  the  train  at  said  office,  and  that  the  train 
would  stop  there,  as  was  usual  and  customary. 

That  the  train  did  stop  at  said  Begister  Office,  and  the  conductor 
there  undertook  to  assist  plaintiff  and  her  companions  to  alight 
at  that  pkce,  and  while  plaintiff  was  in  the  act  of  stepping  off  the 
train,  it  was  suddenly  started  and  plaintiff  thrown  to  the  ground 
and  caused  to  fall  several  feet,  in  consequence  of  which  she  was 
seriously  and  permanently  injured.  The  petition  then  sets  out  with 
great  particularity  the  nature  and  character  of  the  specific  injuries 
sustained. 

After  interposing  a  general  denial,  each  defendant  pleaded: 

1.  That  if  plaintiff  was  hurt  while  alighting  from  a  train,  which 
was  denied,  she  .undertook  without  legal  justification  or  excuse  to 
leave  the  train  at  a  place  not  intended  for  the  delivery  of  passen- 
gers, or  set  aside  or  used  for  such  purpose,  and  that  she  left  the 
train  at  such  place  without  authority  or  excuse  therefor,  and  that 
if  she  was  injured  in  so  doing,  which  was  denied,  it  was  her  own 
act  and  fault  in  so  leaving  said  train,  which  caused  such  injuries, 
if  any. 

2.  That  neither  plaintiff  nor  anyone  with  her,  requested  the  con- 
ductor to  let  them  get  off  the  train  at  the  place  claimed  in  her  peti- 
tion; and  that  the  conductor  neither  promised  nor  agreed  to  let 
them  off  at  said  place,  and  would  not  have  done  so,  if  requested. 
It  also  denied  that  the  train  had  come  to  a  stop,  and  while  plaintiff 
was  in  the  act  of  stepping  off,  it  was  started  with  a  sudden  motion; 
but  averred,  on  the  contrary,  that  the  train  only  slowed  up  at  the 
Begistry  Office  for  the  purpose  of  putting  off  a  registry  ticket,  and 
not  for  the  purpose  of  putting  off  or  taking  on  passengers,  and 
that  there  was  no  person  authorized  to  stop  the  train  there,  and 
that  plaintiff,  so  seeing  and  understanding,  nevertheless,  jumped  off 
while  the  train  was  in  motion. 

3.  That  if  plaintiff  was  injured  at  the  time  and  place  alleged, 
her  injuries  were  of  a  trivial  character,  and  caused  or  contributed 
to  by  her  own  negligence,  in  the  manner  in  which  she  undertook  to 
leave  the  train,  at  and  just  preceding  the  time  and  place  she  so 
undertook  to  leave  it,  especially  under  the  circumstances  existing  At 
the  time. 

4.  That  plaintiff  jumped  off  the  train  at  a  place  which  was  not 
a  station  for  the  delivery  of  passengers,  which  she  knew  was  not  such, 
and  this  act  of  negligence  caused  or  contributed  to  her  injuries. 

5.  That  if  plaintiff  was  injured,  she  was  injured  in  jumping 
off  the  train  after  she  had  been  told  by  the  conductor  not  to  do  so, 
and  that  this  act  was  negligence  which  caused  her  injuries. 

6.  That  plaintiff  undertook  to  leave  the  train  while  in  motion, 
and  this  was  negligence  in  her  which  caused  or  contributed  to  her 
injuries. 

7.  That  plaintiff,  if  injured,  was  injured  in  jumping  off  the 
train  at  a  place  not  intended  and  provided  for  the  delivery  of  pas- 
sengers, and  she  knew  such  fact,  and  jumped  off  the  train  while  it 
was  in  motion,  after  she  had  been  told  by  the  conductor  not  to  do 
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so,  and  that  all  these  facts  constituted  negligence  on  her  part, 
which  caused  or  contributed  to  her  injuries. 

8.  That  if  plaintiff  was  injured  at  all,  she  merely  received  a 
very  trifling  injury,  which  would  have  readily  healed,  if  proper 
attention  had  been  given  it,  in  an  attempt  to  make  the  injury  appear 
greater  than  it  really  was,  she  did  not  take  proper  care  of  herself, 
thereby  aggravating  the  injury,  by  not  endeavoring  to  heal  the  same. 

Pending  the  suit  plaintiff  married  Sam  W.  Francis,  who  was 
joined  with  her,  pro  forma,  as  a  party  plaintiff  and  the  suit,  though 
retaining  its  original  style  on  the  docket,  was  prosecuted  in  their 
names. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiffs for  $6,500,  from  which  both  defendants  have  appealed. 

Conclusions  of  Fact. — As  there  seems  to  have  been  no  contention 
raised  upon  the  trial  that  defendants,  if  liable  at  all,  were  not,  by 
reason  of  the  alleged  traffic  arrangement  between  them,  jointly  and 
severally  liable  for  plaintiff's  injuries;  and  as  no  such  contention 
is  made  here,  it  will  be  assumed  that  the  relation  existing  between 
defendants  was  such  as  made  both  and  each  of  them  liable  for  such 
negligence  as  may  have  been  the  proximate  cause  of  the  alleged 
injuries  to  plaintiff. 

The  evidence  upon  the  controverted  issues  warrants  the  conclusion 
that,  while  plaintiff  with  other  members  of  her  mother's  family  was 
a  passenger,  en  route  from  Houston  to  Galveston,  Texas,  on  a  train 
of  the  I.  &  G.  N.  E.  R.  Co.,  operated  over  the  road  of  the  G.  H.  &  H, 
R.  R.  Company,  the  conductor  of  said  train  agreed  with  and  prom- 
ised her  and  her  companions  to  stop  the  train  and  let  them  get  off 
at  the  Register's  Office  in  Galveston;  that  upon  arriving  in  Galveston 
Island  the  train  was  stopped  at  said  office  and  thereupon  the  plain- 
tiff started  to  alight  therefrom,  with  the  knowledge  and  consent  of 
the  conductor,  and  while  in  the  act  of  so  doing  the  train  was  started 
with  a  sudden  motion  and  she  was  thereby  thrown  from  the  steps 
of  the  car  to  the  ground  and  seriously  and  permanently  injured; 
that  the  starting  of  the  train,  without  giving  her  sufficient  time  to 
get  off,  when  plaintiff  was  in  the  act  of  alighting  therefrom,  was 
negligence  and  the  direct  cause  of  plaintiff's  being  thrown  from 
the  car  and  injured;  that  plaintiff  was  guilty  of  no  act  of  negligence 
which  proximately  contributed  to  her  injuries,  but  they  were  solely 
and  proximately  caused  by  said  negligence  of  defendants;  and  that 
by  reason  of  such  negligence  plaintiff  was  damaged  in  the  sum  of 
$6,500. 

Conclusions  of  Law. — 1.  The  first  as3ignment  of  error  complains 
that  "The  court  erred  in  its  charge  as  a  whole,  in  undertakings  to 
set  out  the  plaintiff's  pleadings  and  grounds  of  recovery  and  grounds 
rf  defense  of  defendants,  and  in  wholly  failing  to  state  any  part 
of  defendants'  pleadings  and  their  several  and  various  pleas  of  con- 
tributory negligence/'  etc.  It  is  sufficient  to  say,  in  disposing  of 
this  assignment,  that  the  court  was  not  required  to  recite  in  its  charge 
any  more  of  the  pleadings  than  it  deemed  necessary   (Missouri,  K. 
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&  T.  By.  Co.  V.  Lehmberg,  75  Texas,  66;  Missouri,  K.  &  T.  By. 
V.  Parrot,  100  Texas,  9) ;  and  that  if  any  of  defendants'  pleas  i^eie 
omitted  which  they  deemed  essential  to  a  full  preliminary  state- 
ment of  the  pleadings,  they  should  have  requested  a  special  charge 
supplying  such  omission.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Smith, 
24  Texas  Civ.  App.,  132. 

2.  The  second  assignment  of  error  complains  of  the  refusal  of 
the  following  special  charge:  ^TTou  are  instructed  that  if  from  the 
evidence  you  believe  that  the  plaint ifiE  was  injured  in  leaving  de- 
fendants' train  at  the  register  station  in  Galveston,  and  if  you  find 
that  such  injury  was  caused  by  negligence  on  the  part  of  the  de- 
fendants or  either  of  them,  and  if  you  believe  that  she  attempted 
to  leave  the  train  on  which  she  was  traveling  at  a  place  which  was 
not  a  station  for  the  delivery  of  passengers,  and  if  you  believe  that 
her  act  in  undertaking  to  leave  the  train  at  such  place  was  neg- 
ligcoice,  that  is,  was  the  lack  of  ordinary  care  on  her  part,  and 
that  but  for  such  negligence  she  would  not  have  been  injured  then, 
in  such  a  state  of  facte,  if  any,  you  will  return  a  verdict  for  the 
defendants.''  We  can  not  accede  to  appellee's  counter^  proposition 
that,  *T)efendants  nowhere  alleged  in  their  answer  that  plaintiff 
was  guilty  of  negligence,  because  the  place  she  undertook  to  get  off 
was  not  a  station/'  for  we  apprehend  that  the  first  plea  of  defendants 
after  the  general  denial  (as  numbered  in  our  statement  of  their 
pleadings)  raises  the  issue  of  negligence  they  sought  to  have  sub- 
mitted. If  a  passenger  leaves  a  train,  without  the  invitation  of  the 
conductor,  at  a  place  which  is  not  a  station  for  the  delivery  of  pas- 
sengers, there  being  no  prior  agreement  on  the  part  of  the  railway 
company  that  he  may  disembark  there,  and  is  injured  in  so  doing, 
the  question  whether  his  act  of  leaving  the  train  at  such  place  was 
negligence  would,  ordinarily,  be  one  of  fact  for  the  jury,  and,  when 
pleaded,  should  be  submitted  for  its  determination.  But  in  this 
case,  an  agreement  on  the  part  of  the  defendants  to  discharge  plain- 
tiff from  the  train  at  the  Begister  Office  was  pleaded  by  her  and 
evidence  introduced  tending  to  prove  such  agreement,  as  well  as  their 
attempt  through  the  conductor  at  such  place  to  perform  such  agree- 
ment. The  charge  requested  entirely  eliminated  such  agreement  and 
undertaking  of  defendants,  and,  if  given,  would  have  authorized  a  ver- 
dict against  plaintiff  upon  the  ground  of  contributory  negligence 
merely  because  she  undertook  to  leave  the  train  at  a  place  not  pro- 
vided for  the  discharge  of  passengers  notwithstanding  such  agreement 
and  undertaking  on  the  part  of  the  defendants.  Therefore,  tiie  court 
did  not  err  in  refusing  to  give  it. 

3.  The  fourth  special  charge  requested  by  defendants  was  as  fol- 
lows: "If  from  the  evidence  you  believe  that  plaintiff  received  any 
injury  in  leaving  the  train  of  the  defendant,  the  I.  &  G.  N".  B.  B. 
Co.,  and  if,  from  the  evidence,  you  believe  that  plaintiff  received 
said  injury,  if  any  you  find,  in  jumping  off  of  said  train  at  a  place 
not  intended  and  provided  for  delivery  of  passengers,  and  that  she 
knew  said  fact,  and  if,  from  the  evidence,  you  believe  that  she  jumped 
off  of  said  train  while  the  same  was  in  motion,  and  after  she  had 
been  told  by  the  conductor  not  to  do  so,  and  if  you  believe  that  these 
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facts  constituted  negligence  on  her  part,  that  is,  a  lack  of  ordinary 
care  on  her  part,  which  contributed  along  with  any  negligence,  if  any, 
of  the  defendant  I.  &  6.  N.  B.  B.  Co.,  if  any  you  find,  to  cause  such 
injury,  that  is  to  say,  if  you  believe  that  plaintiff  but  for  such 
negligence,  if  any,  on  her  part,  she  would  not  have  been  injured, 
then,  in  such  state  of  facts,  if  any,  the  plaintiff  will  be  chargeable 
with  contributory  negligence,  and  you  will,  if  you  so  find,  find  for 
the  defendants/^  Its  refusal  is  the  subject  of  the  third  assignment 
of  error.  When  stripped  of  its  tautology,  the  meaning  of  the  charge 
is:  If  plaintiff  jumped  from  a  moving  train  at  a  place  she  knew 
was  not  intended  or  provided  for  delivering  passengers  after  being 
told  by  the  conductor  not  to  do  so,  and  her  act  of  jumping  was 
negligence  and  such  negligence  contributed  to  her  injury,  she  could 
not  recover.  In  the  main  charge  the  jury  was  instructed  if  plaintiff, 
in  undertaking  to  alight  from  the  car  while  the  train  was  in  motion, 
jumped  from  the  train  while  it  was  in  motion,  to  return  a  verdict 
for  defendant.  This  was  more  favorable  to  defendants  than  the 
special  charge.  For  under  it,  it  made  no  difference  whether  she 
jumped  from  the  train  at  a  place  she  knew  was  not  intended  or 
provided  for  delivering  passengers,  or  was  told  not  to  do  so  by  the 
conductor  or  not.  Under  it,  if  she  jumped  from  the  train  while  it 
was  in  motion  she  was  precluded  from  recovering,  even  if  it  was  at 
a  place  where  passengers  were  discharged,  and  though  the  conductor 
may  not  have  told  her  not  to  do  so.  The  charge  even  pre- 
termitted any  question  of  her  negligence,  and  made  her  jumping 
from  a  moving  train  negligence  per  se.  Therefore,  defendants  were 
not  prejudiced  by  the  refusal  of  the  special  charge.  Besides,  the 
court  instructed  the  jury  at  defendants*  request  that  if  plaintifPs 
injuries  were  received  in  jumping  off  defendants*  train  after  she 
was  told  by  the  conductor  not  to  do  so,  she  could  not  recover. 

4,  There  was  no  error  in  the  court's  refusal  to  instruct  the  jury 
at  defendants*  request,  that  if  plaintiff  received  any  injury  at  the 
time  and  place  alleged,  but  that  if  such  injury  was  caused  or  con- 
tributed to  by  the  negligence  on  her  part  in  the  manner  in  which  she 
undertook  to  leave  the  train,  and  in  her  undertaking  to  leave  the 
train  at  the  time  and  place  she  left  it,  to  find  for  defendants.  The 
acts  of  contributory  negligence  relied  upon  by  defendants  were  spe- 
cifically pleaded  and  every  act  of  the  plaintiff  so  pleaded  by  de- 
fendants as  negligence  was  submitted  to  the  jury,  either  in  the 
court's  main  charge  or  the  special  charges  given  at  defendants* 
request;  and  if  the  requested  charge  under  consideration  was  so 
general  as  to  include  more  acts  of  negligence  on  plaintiff's  part 
than  were  pleaded  it  was  properly  refused.  If  it  did  not  embrace 
more  acts  of  negligence  on  her  part  than  were  specifically  pleaded 
by  defendants,  it  would,  in  effect,  have  been  merely  a  repetition  of 
instructions  already  given. 

5.  The  fifth  assignment  of  error  complains  of  the  court's  refusal 
to  give  special  charge  No.  12,  which  undertakes  to  give  a  definition 
of  the  phrase  ''contributory  negligence,**  as  used  in  its  charge.  The 
phrase  was  not  used  anywhere  in  the  court's  main  charge  nor  in 
any   special  charge  given  at  the   request  of  either   party,  though, 
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throughout  the  entire  charge  the  jury  was  given  to  clearly  under- 
stand that  if  plaintiff  was  guilty  of  such  acts  as  would  come  within 
its  meaning  she  could  not  recover^  and  to  have  given  a  definition 
of  such  term,  as  though  it  appeared  in  the  charge,  when  it  was  not 
embraced;  would  have  served  rather  to  confuse  than  enlighten  the 
jury. 

6.  Upon  plaintiflPs  theory  of  the  case,  which  finds  support  in 
the  evidence,  defendants^  obligation  was  to  stop  the  train  and"  dis- 
charge her  as  a  passenger  at  the  Register  Office;  that  it  did  stop  the 
train  there  for  the  purpose  of  performing  such  obligation,  but  that 
before  she  had  time  to  alight  and  while  she  was  in  the  very  act  of 
stepping  from  the  train,  it  was  pu(^denlv  moved,  and,  in  consequence, 
she  was  thrown  to  the  ^rround  and  injured.  If  this  theory  is  true, 
the  sudden  movement  of  the  train  was  the  cause  of  her  injuries; 
and  it  seems  to  us  thst  for  a  common  carrier,  vnthout  giving  its 
passengers  time  to  alisrht,  to  suddenlv  place  its  train  in  motion 
knowing  at  the  time  that  one  of  its  female  passengers  was  in  the 
act  of  stepping  therefrom,  would  so  clearly  show  the  absence  of 
that  high  degree  of  care  due  from  such  a  carrier  to  its  passenger 
as  to  make  it  negligence  as  a  matter  of  law.  Galveston,  H.  &  S.  A. 
Ry.  V.  Hubbard,  76  S.  W.  Ren.,  764;  Chicago,  R.  I.  &  T.  Ry.  v. 
Armes,  74  S.  W.  Rep.,  77;  Hutch.  Carriers  '(3d  ed.),  1118.  There- 
fore  the  court,  having  in  its  main  charge  and  by  the  special  instruc- 
tions given  at  defendant^  request  submitted  all  the^  issues  of  con- 
tributory nejrligence  raised  by  the  pleading  and  evidence,  did  not 
err  in  refusing  to  submit  as  an  issue  whether  under  all  the  circunt" 
glances  of  the  case  the  sudden  movement  of  the  train  was  negli- 
gence on  the  part  of  the  defendants:  for  this  would  have  included 
circumstances  about  which,  if  proved,  there  could  have  been  no 
question  of  defendants  nedigence.  TTor  did  the  special  charge 
referred  to  in  the  assicfnment  susrrest  to  the  court  a  proper  charge, 
fltich  as  it  was  error  in  the  court  to  fail  to  prepare  and  give,  as  is 
complained  of  by  the  seventh  aPsifHiment  of  error. 

7.  The  eifirhth,  ninth,  tenth,  thirteenth,  twentieth,  twenty-first, 
twenty-second,  twentv-third,  twentv-fourth  and  twenty-fifth  assign- 
ments, which  respectively  complain  of  the  court's  refusal  to  give 
the  certain  special  charges  in  each  respectivelv  referred  to,  are  over- 
ruled, because  so  much  of  such  charsnps  as  is  the  law  applicable  to 
the  case  is  included  in  the  general  charge  or  in  special  charges  given 
at  defendants*  renuest. 

8.  The  part  of  the  courts  charge  complained  of  in  the^  eleventh 
fls«ienment  was  not  on  the  weight  of  the  evidence,  nor  did  it  im- 
pliedly assume  that  plaintiflPs  injuries  were  of  a  permanent  character. 
This  part  of  the  charge,  when  read  and  construed  in  connection  with 
the  entire  charge,  was  simply  intended  to  state  the  elements  of  damages 
to  be  considered,  if  certain  facts,  which  had  been  submitted  to  the 
jury,  were  found  to  exist.  This  also  disposes  of  the  twenty-fifth  and 
twenty-sixth  assignments  of  error  which  complain  of  the  same  part 
of  the  charges. 

9.  There  was  no  error  in  that  part  of  the  court's  charge  referred 
to  in  -Qie  twelfth  assignment  of  error.     The  reference   therein   to 
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plaintiff's  petition  could  not  have  been  understood  by  the  jury  as  relat- 
ing to  any  other  pleading  than  the  third  amended  original  petition, 
upon  which  the  case  was  tried.  If  the  defendants  apprehended  that 
it  might  be  taken  by  the  jury  as  referring  to  any  of  plaintiff's  aban- 
doned pleadings,  they  should  have  requested  a  special  charge,  such 
as  would  have  prevented  the  jury  from  making  the  mistake  so  ap- 
prehended. 

10.  We  overrule  the  fourteenth  assignment  of  error,  because  a 
party  is  not  precluded  from  eliciting  the  truth  from  a  witness  by 
asking  him  a  question  which  is  unobjectionable  in  itself,  because 
the  previous  question  asked  was  objectionable  as  leading. 

11.  It  was  not  error  for  the  court  to  sustain  an  objection  of 
plaintiff  to  a  question  asked  by  defendants  of  a  doctor  as  to  whether 
lie  concurred  in  a  supposed  opinion  of  another  doctor  as  to  the  extent 
of  the  injury  to  plaintiff's  ankle.  Each  witness  could  give  his  pro- 
fessional opinion  as  to  the  extent  of  the  injury,  and,  if  it  was 
material  to  ascertain  whether  they  coincided,  the  jury  could  then 
determine  whether  or  not  there  was  the  usual  difference  between  such 
professional  gentlemen  regarding  the  subject-matter  of  the  inquiry 
as  is  found  to  exist  in  regard  to  other  matters.  This  also  disposes 
of  the  twenty-seventh  assignment  of  error. 

12.  Dr.  P.  C.  Smith  was  an  expert,  acquainted  with  the  nature 
and  character  of  the  injury  to  plaintiff's  ankle;  and  we  can  per- 
ceive no  error  in  the  court's  permitting  him  to  give  as  his  opinion 
that  she  could  not  have  used  her  limbs  or  ankle  without  the  aid  of 
crutches  sooner  than  she  did. 

13.  The  question  embodied  in  the  seventeenth  assignment  of  error 
was  not  leading,  and  there  was  no  error  in  the  court's  permitting 
the  witness  to  answer  it  over  defendants'  objection  that  it  was. 

14.  If  the  jury  believed  the  plaintiff's  testimony,  the-  verdict  is 
not  excessive.  It  was  for  the  jury  to  determine  what  probative 
force  should  be  given  the  testimony,  and  from  it  assess  the  damages. 

15.  It  does  not  seem  to  us  that  "the  verdict  is  so  contrary  to 
the  physical  facts  and  human  experience,  that  we  must  say  it  is  clearly 
wrong  and  set  it  aside,"  as  is  asserted  by  the  proposition  under  the 
nineteenth  assignment  of  error;  and,  not  being  able  to  sustain  the 
proposition,  we  must  overrule  the  assignment. 

There  is  no  error  assigned  which  requires  a  reversal  of  the  judg- 
ment, and  it  is  affirmed. 

Affirmed. 
.  Writ  of  error  refused. 


Western  Fnion  Telegraph  Company  v.  Chas.  P.  O'Fiel. 

Decided  June  13,   1907. 

1.* — ^Telegram — ^Failure   to   Deliver — Notice   to    Company. 

In  a  suit  for  damages  for  failure  on  the  part  of  a  telegraph  company  to 
deliver  a  death  message,  the  defense  being  that  they  could  not  find  the  addressee, 
evidence  to  the  effect  that  at  the  time  of  sending  the  message  the  sender  told 
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the  agent  that  the  addressee  was  employed  in  some  hardware  store,  was  admis- 
sible, and  not  subject  to  the  objection  that  it  served  to  vary  the  message  which 
was  a  written  instrument,  and  which  contained  no  specific  address. 

S.^nme  Card  as  Eridence. 

Time  cards  furnished  by  a  railroad   company  to  the  general   public  for 
their  guidance  are  competent  evidence  as  to  the  schedules  of  its  trains. 

Appeal  from  the  District  Court  of  Jeflferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

George  H.  Fearons  and  Chester  &  Da  Ponie,  for  appellant. — ^The 
testimony  of  John  J.  O'Piel  as  to  what  he  told  defendant's  agent  at 
Beaumont  as  to  the  employment  of  the  addressee  was  inadmissible 
because  it  had  the  effect  of  adding  by  parol  testimony  to  the  terms 
of  an  nnambignous  written  instrument.  Western  TJnion  T.  Co.  v. 
Hendricks,  63  S.  W.  Bep.,  341;  Western  Union  T.  Co.  v.  Wofford, 
94  Texas,  348;  Western  Union  T.  Co.  v.  Swearingen,  67  S.  W.  Eep., 
767;  Western  Union  T.  Co.  v.  Poster,  64  Texas,  220;  Hargrave  v. 
Western  Union  T.  Co.,  60  S.  W.  Rep.,  687;  Western  Union  T.  Co. 
T.  Edsall,  63  Texas,  668;  Gulf,  C.  &  S.  P.  Ey.  v.  Geer,  24  S.  W. 
Bep.,  86;  Given  v.  Western  Union  T.  Co.,  24  Ped.  Bep.,  119;  Stamey 
▼.  Western  Union  T.  Co.,  18  S.  E.  Bep.,  1008;  Carroll  v.  So.  Ex. 
Co.,  16  S.  E.  Bep.,  128;  Ayers  v.  Western  Union  T.  Co.,  72  N.  Y. 
Snpp.,    634. 

The  undisputed  eyidenoe  shows  that  defendant  exercised  ordinary 
care  to  deliver  the  message  but  was  unable  to  do  so  for  the  want  of  a 
definite  address.    Western  Union  T.  Co.  v.  Cox,  74  S.  W.  Eep.,  922. 

The  time  table  was  inadmissible  because  it  was  hearsay  and  sec- 
ondary evidence  and  its  genuineness  and  authenticity  were  not  es- 
tablished, nor  was  it  shown  that  it  was  a  correct  statement  of  the 
schedule  times  of  the  trains  between  Oklahoma  City  and  Pittsburg. 
Bell  v.  W.  &  A.  By.  Co.,  54  S.  E.  Eep.,  532;  Missouri,  K.  &  T. 
By.  Co.  v.  Morrison,  94  S.  W.  Bep.,  173. 

John  J.  O'Fiel,  for  appellee. 

« 

GILL,  Chief  Justice. — Chas.  P.  O'Fiel  brought  this  suit  to 
recover  damages  of  the  Western  Union  Telegraph  Company  for 
failure  to  make  timely  delivery  of  a  telegram  notifying  him  of  the 
death  of  his  father.  The  defendant  pleaded  general  denial  and 
contributory  negligence.  A  trial  without  a  jury  resulted  in  a  judg- 
ment for  plaintiff  for  $400  and  the  company  has  appealed. 

On  October  19,  1904,  John  J.  OTiel,  the  brother  of  plaintiff, 
sent  from  Beaumont,  Texas,  to  plaintiff  at  Oklahoma  City,  0.  T.,  the 
following  message  over  defendant's  wires,  psepaying  the  charges 
therefor : 


Chas.  P.  O'Piel,  Oklahoma  City,  0.  T. 
"Father  died  at  Pittsburg  this  eve. 


"October  19,   1904. 


"John  J.  OTieU' 
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At  the  time  it  was  tendered  to  the  Beaumont  agent  the  latter 
asked  for  a  more  minute  address  and  was  advised  by  the  sender  that  he 
knew  no  better  address  than  that  he  gave  in  the  message,  except  that 
his  brother  was  employed  in  some  hardware  store  in  the  city.  The 
agent  thereupon  promptly  sent  the  message  as  written  and  it  was 
received  at  Oklahoma  City  at  1:30  a.  m.  October  20,  but  was  not 
delivered  until  five  days  later  when  the  addressee  called  for  it  at  tlie 
Oklahoma  office  of  defendant  in  response  to  a  notice  received  through 
the  postoffice.  The  city  had  a  population  of  30,000.  The  addressee 
was  at  work  for  a  hardware  company  in  three  blocks  of  defendant's 
office  and  slept  nightly  at  a  hotel  in  one  block  of  the  office.  His  name 
was  on  the  register  of  the  hotel.  No  inquiry  was  made  at  either 
of  these  places  though  each  had  a  telephone. 

Upon  the  receipt  of  this  message  in  Oklahoma  City  the  company's 
agent  examined  the  telephone  directory,  the  city  directory  and  the 
book  of  addresses  kept  in  the  office,  but  found  the  name  in  none 
of  these.  He  called  up  the  postoffice  by  telephone  but  could  get 
no  information  as  to  plaintiff's  address.  Inquiry  was  ma4e  at  several 
hotels  and  the  message  was  finally  left  with  the  express  agent  to  be  de- 
livered to  a  man  named  Chas.  Offield,  one  of  its  employes  but  who 
was  not  the  addressee.  The  company  also  placed  in  the  postoffice 
a  card  advising  plaintiff  that  a  message  had  been  received  for  him. 
No  inquiry  was  made  at  any  hardware  store. 

Had  the  plaintiff  received  the  message  during  the  day  of  the  20th 
he  could  and  would  have  gone  to  Pittsburg  in  time  to  attend  his 
father's  funeral.  By  reason  of  the  failure  to  make  timely  delivery 
of  the  message  he  was  deprived  of  this  privilege. 

When  the  company  employes  failed  to  -find  plaintiff  on  the  morning 
of  the  20th  they  promptly  sent  to  Beaumont  addressed  to  the  sender 
a  ^^service  message"  asking  a  better  address,  but  the  sender,  having 
received  assurance  from  the  Beaumont  agent,  that  the  message 
had  been  delivered,  had  left  the  city.  It  seems  the  Beaumont  agent 
did  not  advise  the  Oklahoma  agent  that  plaintiff  was  employed  in 
a  hardware  store  and  there  was  no  response  to  the  service  message. 

Appellant  objected  to  the  admission  of  evidence  that  the  sender 
had  advised  the  Beaumont  agent  that  the  plaintiff  was  at  work  in 
a  hardware  store  at  the  place  addressed,  the  ground  of  objection  being 
that  it  served  to  vary  the  message  which  was  a  written  instrument. 
The  point  is  presented  here  as  error.  We  are  of  opinion  it  is  without 
merit.  The  admission  of  the  evidence  'was  justified  by  the  principle 
announced  in  those  cases  holding  that  oral  notice  to  the  sending 
agent  of  the  relationship  of  the  parties  concerned,  or  the  importance 
of  the  message,  serves  to  charge  the  company  with  the  knowledge 
thus  conveyed.  We  can  see  no  reason  why  it  is  not  admissible  as 
any  information  furnished  from  any  other  source  would  be  admissible  as 
to  the  whereabouts  of  plaintiff  in  aid  of  the  accomplishment  of  the 
undertaking  to  find  him.  Western  TJ.  Tel.  Co.  v.  May,  8  Texas  Civ. 
App.,  176. 

Appellant  also  complains  because  the  court  admitted  the  testi- 
mony of  plaintiff  to  the  effect  that,  if  necessary,  he  would  have 
procured  by  wire  the  postponement  of  the  burial  in  order  to  be  able 
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to  attend.  The  trial  was  before  the  court  and  the  evidence  was  ample 
to  show  that  had  the  message  been  received  at  any  time  on  the  20th 
he  could  easily  have  reached  Pittsburg  in  time.  Hence  the  matter 
complained  of^  if  error,  was  harmless. 

Error  is  predicated  upon  the  admission  of  testimony  of  the  plaintiff 
as  to  the  schedule  of  trains  from  Oklahoma  City  to  Pittsfcurg,  the 
objection  being  that  he  had  no  primary  knowledge  of  the  subject. 
The  time  card  of  the  Missouri,  K.  &  T.  Bailroad  was  adduced  over 
the  objection  that  it  was  not  shown  to  have  been  compiled  "by  au- 
thority of  the  railway  company.  It  was  shown  without  dispute  that 
it  was  furnished  to  the  public  by  the  railway  company  for  guidance 
with  respect  to  the  schedule  of  its  trains,  and  that  it  covered  the 
date  in  question.  No  opposing  evidence  on  the  point  was  offered. 
The  plaintiff's  testimony  on  this  phase  of  the  case  was  predicated 
upon  knowledge  derived  from  the  official  time  card  and  the  card 
itself  was  before  the  court.  These  facts  effectively  dispose  of  both  ob- 
jections. The  official  character  of  the  time  card  was  sufficiently  made 
to  appear  by  proof  ttiat  it  was  such  as  were  furnished  to  the  general 
public  by  the  railway  company. 

The  points  made  that  the  verdict  is  unsupported  by  the  evidence 
and  is  excessive,  are  both  without  merit.     The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Texas  &  New  Orleans  Bailroad  Company  v.  Tom  Walton. 

Decided  June  13,  1907. 

l.»-Tdlow  Servant — ^Fenonal  Injuxiet. 

Where,  while  their  engine  was  standing  at  a  water  tank,  the  engineer 
got  off  the  engine  and  was  engaged  in  oiling  the  same,  and  the  fireman, 
after  filling  the  tank  with  water,  opened  the  hlow-off  cock,  hy  the  steam  from 
which  the  engineer  was  seriously  scalded,  the  engineer  and  fireman  were  so 
engaged  in  operating  the  engine  as  to  bring  them  within  the  provisions  of 
article  4560ea  of  the  Rev.  Stats.,  and  the  railroad  company  was  liable.  The 
fact  that  the  engine  at  that  particular  moment  was  at  rest,  was  immaterial. 

td— Cases  DistiBgnlilied  and  Approved. 

Gulf,  C.  &  S.  F.  Ry.  v.  Howard,  97  Texas,  513;  Hedberry  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  81  N.  W.  Rep.,  659,  and  International  &  G.  N.  Ry.  v.  i&derson, 
82  Texas,  618,  distinguished.  St.  Louis  &  S.  F.  Ry.  v.  Smith,  14  Texas  Ct.  Rep., 
376,  and  Texas  &  N.  0.  Ry.  v  McCraw   ^6  Texas  Ct.  Rep.,  368,  approved. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Baker,  Boils,  Parker  &  Garwood,  and  Lane,  Jackson,  Kelley  dk 
Wolters,  for  appellant. — ^In  an  action  by  an  engineer  for  personal 
injuries  inflicted  through  the  negligence  of  his  fireman,  over  whom 
he  has  control,  and  at  a  time  when  the  engineer  is  not  "actually 
engaged'*  in  the  operation  of  the  locomotive  or  cars,  the  fireman 
is  to  be  deemed  his  fellow  servant,  for  whose  negligence  the  common 
master  is  not  liable.     Cloyd  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  37 
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Texas  Civ.  App.,  506;  Gulf,  C.  &  S,  F.  Ry.  Co.  v.  Howard,  97  Texas, 
513;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Warner,  89  Texas,  475;  Medberry 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  81  N.  W.  Rep.,  659. 

The  principle  respondeat  superior,  extends  only  to  those  acts  on 
the  part  of  a  servant  which  are  done  within  the  scope  of  his  au- 
thority as  such;  and  the  master  is  not  liable  for  injury  inflicted 
by  a  servant  in  doing  an  act  beyond  the  scope  of  his  authority.  Inter- 
national &  G.  N.  Ry.  Co.  V.  Anderson,  82  Texas,  518;  Texas  &  Pac. 
Ry.  Co.  V.  Black,  87  Texas,  164;  International  &  G.  N.  Ry.  Co.  v. 
Cooper,  88  Texas,  610;  Shearman  &  Redfield  on  Negligence,  sec.  148; 
Wood  on  Master  and  Servant,  pp.  524  and  525. 

In  an  action  by  an  engineer  for  personal  injuries  inflicted  through 
the  negligence  of  his  fireman,  over  whom  he  has  control,  and  at  a 
time  when  the  engineer  is  not  actually  engaged  in  the  operation 
of  the  locomotive  or  cars,  the  fireman  is  to  be  deemed  his  fellow- 
servant,  for  whose  negligence  the  master  is  not  liable.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Howard,  97  Texas,  513;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Warner,  89  Texas,  475;  Medberry  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
81  N.  W.  Rep.,  659. 

An  employe  is  held  by  law  to  understand  the  usual  methods,  cus- 
toms, instruments  and  means  of  the  service  which  he  engages  to 
perform,  and  is  held  in  law  to  have  assumed  the  risks  of  injury 
from  those  conditions  and  dangers  which  are  ordinarily  incident 
to  the  methods  and  usages  and  instruments  of  the  service.  Missouri 
Pac.  Ry.  Co.  v.  Watts,  63  Texas,  552;  Watson  v.  Houston  &  T.  C. 
Ry.  Co.,  58  Texas,  439;  Texas  &  Pac.  Ry.  Co.  v.  French,  86  Texas, 
98;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas,  22;  Texas  & 
Pac.  Ry.  Co.  v.  Bradford,  66  Texas,  736;  Missouri  Pac.  Ry.  Co.  v. 
Somers,  71  Texas,  702;  Bailey  on  Master^s  Liability  for  Injury  to 
Servants,  pp.  158  et  seq. 

Lovejoy  &  Parker  and  Fisher,  Sears  &  Campbell,  for  appellee. — 
The  blowing  out  of  the  engine  being  a  part  of  the  regular  duties 
of  the  fireman,  appellant  is  answerable  for  injury  resulting  from 
his  improper,  ill-timed  or  negligent  performance  of  the  duty. 

The  mere  fact  that  the  fireman  Greer  was  a  servant  or  employe 
at  the  time  renders  appellant  liable  for  injuries  to  other  servants 
caused  by  his  negligence,  while  in  the  operation  of  an  engine.  Art. 
4560ea,  Revised  Civil  Statutes  of  Texas;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Howard,  97  Texas,  513;  St.  Louis  &  S.  F.  Ry.  v.  Smith,  i4  Texas 
Ct.  Rep.,  376 ;  Texas  &  N.  0.  Ry.  v.  McCraw,  16  Texas  Ct.  Rep.,  370. 

GILL,  Chief  Justice. — ^The  plaintiff  Tom  Walton  sued  the  Texas 
&  New  Orleans  Railroad  Company  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  him  as  a  result  of  the 
negligence  of  the  fireman  of  a  switch  engine  of  the  company.  The 
defendant  interposed  a  general  demurrer  and  pleaded  general  denial, 
assumed  risk  and  contributory  negligence.  A  jury  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  for  $5,000,  and  defendant 
has  appealed. 

Defendant  requested  the  court  to  instruct  a  verdict  in  its  favor 
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on  the  theory  that  the  fireman,  J.  M.  Greer,  whose  act  caused  the 
injuries,  was  the  fellow  servant  of  plaintiff,  and  hy  the  first  assign- 
ment of  error  complains  of  the  refusal  of  the  trial  court  to  give  it. 

The  facts  are  as  follows:  The  plaintiff  was  in  the  employ  of 
the  defendant  as  engineer  in  charge  of  one  of  its  switch  engines.  J. 
M.  Greer  was  the  fireman,  and  they  had  been  engaged  on  the  morning 
of  the  accident  in  switching  and  shifting  freight  cars  in  defendant's 
yards.  About  noon  they  stopped  the  engine  at  a  water  tank  to  take 
water.  It  was  the  hour  when  the  switching  crew  usually  took  lunch 
and  some  of  them  were  so  engaged.  The  fireman,  however,  pro- 
ceeded to  fill  the  tank  with  water  and  the  engineer  got  down  from 
the  engine  and  was  engaged  in  oiling  its  various  parts.  While  so 
engaged  the  fireman  returned  from  the  tender  to  the  cab  and  opened 
the  blow-off  cock  to  clean  out  the  boiler.  It  was  customary  for 
him  to  do  this  every  day  or  two  when  so  directed  by  the  engineer,  the 
latter  being  the  judge  of  when  it  was  necessary  and  the  fireman 
being  under  his  orders.  The  plaintiff  alleged  in  his  petition  and 
testified  on  the  stand  that  on  the  day  in  question  he  had  not  told 
the  fireman  to  blow  out  the  engine,  but  had  instructed  him  not  to 
as  it  had  been  done  the  day  before.  The  fireman  swore  that  he 
had  received  instructions  to  do  so. 

The  blow-off  cock  is  a  large  valve  near  the  bottom  of  the  boiler, 
designed  for  use  in  emptying  the  boiler  of  muddy  water  and  sedi- 
ment, and  when  open  emits  a  large  jet  of  steam  and  hot  water.  On 
the  occasion  in  question  there  was  a  steam  pressure  of  150  pounds  to 
the  square  inch,  a  pressure  sufficient  for  the  operation  of  the  engine. 
The  valve  was  opened  just  as  plaintiff  was  passing  it.  He  was  en- 
veloped in  steam.  The  steam  and  hot  water  was  thrown  against 
his  leg  producing  a  deep  bum  from  the  lower  part  of  his  thigh  to 
the  calf  of  his  leg.  The  force  threw  him  off  his  feet.  He  was  in  fair 
health  and  in  possession  of  normal  senses  up  to  the  time  of  the 
accident.  There  is  evidence  sufficient  to  sustain  the  finding  that 
the  serious  injury  to  his  eyesight,  the  loss  of  hearing  in  his  left 
ear  and  his  present  inability  to  walk  without  crutches  are  due  to 
the  accident  and  that  his  injuries  are  serious  and  permanent.  He 
was  earning  at  the  time  jfrom  $80  to  $120  per  month. 

The  statute,  article  4560g,  defining  who  are  fellow  servants,  exempts 
the  operatives  of  a  railroad  engine  from  the  fellow  servant  rule  while 
they  are  engaged  in  their  work. 

Defendant's  contention  that  under  the  facts  of  this  case  the  fireman 
and  engineer  were  fellow  servants  at  the  moment  of  the  accident  is 
rested  upon  the  fact  that  the  engine  was  at  rest  and  not  in  opera- 
tion and  that  each  was  engaged  in  preparing  it  for  further  operation. 

Defendant  seeks  to  apply  to  the  facts  of  this  case  the  rule  an- 
nounced in  the  case  of  Gulf,  C.  &  S.  F.  Ry.  v.  Howard,  97  Texas, 
513.  In  that  case  the  person  injured  was  an  engineer  who  when 
injured  was  on  his  way  to  the  engine  for  the  purpose  of  taking 
charge  of  it.  He  had  not  been  in  charge  of  it.  Two  other  employes 
under  his  general  control  and  supervision  negligently  ran  the  engine 
against  him  and  killed  him.  It  was  held  that  the  statutory  exemption 
applied  only  when  the  employes  were  actually  engaged  in  the  extra 
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hazardous  work  of  operating  the  engine,  and  that  one  on  his  way  to 
such  work  was  not  within  its  protection.  The  conclusion  of  the 
court  was  that  deceased  was  a  fellow  servant  of  those  in  charge  of  the 
engine. 

Medberry  v.  Chicago,  M.  &  St.  P.  By.  Co.,  81  N.  W.  Eep.,  659, 
a  Wisconsin  case^  is  cited  with  approval,  in  which  it  was  held,  under 
a  similar  statute,  that  a  conductor  who  had  not  yet  taken  charge 
of  his  train  but  was  standing  by  awaiting  the  removal  of  some  bundles 
before  the  train  could  be  started  was  not  within  the  exemption. 

But  in  neither  of  these  cases  was  the  court  called  on  to  make  a  dis- 
tinction between  the  work  of  actually  moving  or  stopping  an  engine 
and  the  work  of  the  operatives  during  a  pause  to  take  water  and 
oil  the   machinery.     In   discussing   the   question   disposed   of   in  the 
Howard   case,    supra.   Justice    Brown    uses   the    following    language: 
"If  Howard  had  been  upon  the  locomotive,  or  had  been  working  in 
connection   with   it   for  the  purpose   of  moving   it   into   the   round- 
house, the  case  would  come  withiii  the  terms  of  this  statute.*'     This 
expression    directly    supports    the    conclusion    we   have   reached,    and 
the   principle   upon   which   it  rests  excludes   the  idea  that  there  is 
room  for  the  distinction  insisted  on.     The  statute  in  question  was 
designed  for  the  protection  of  those  engaged  in  a  peculiarly  danger- 
ous calling  and  its  application  alone  to  railway  corporations  is  jus- 
tified only  upon  that  ground.     That  these  dangers  do  not  end  the 
moment  the  engine  fs  at  rest  is  a  manifest  fact  of  which  this  case 
is   an   illustration.     And   this   is   true  both   as   to   the   fireman   and 
engineer.     The  fireman  might  be  engaged  in  adjusting  the  apparatus 
by  which  water  is  taken  into  the  tank.     Should  the  engineer  without 
warning  suddenly  move  the  engine  it  would  seriously  endanger  the 
fireman.     The  engineer  of  a  passenger  train  traveling  rapidly  between 
stations  might  find  it  necessary  to  stop  his  engine  and  adjust  some 
of  its  parts.     This  duty  might  require  him  to  get  under  the  engine 
and    while   so   engaged   the    fireman,    while    engaged    in    his    duties, 
might  carelessly  strike  the  lever  and  start  the  train.     It  could  not 
be  fairly   said   that   the   statute   was   not   designed  to   cover  such   a 
case.     The  facts  supposed  are  within  the  spirit  of  the  law  and  are 
not  to  be  distinguished  from  the  facts  in  the  case  at  bar.     St.  Louis 
&  S.  F.  By.  V.  Smith,  14  Texas  Ct.  Bep.,  376,  and  Texas  &  N.  0. 
By.  V.  McCraw,  16  Texas  Ct.  Bep.,  368,  support  the  conclusion  we 
have  reached  upon  this  point.    The  assignment  is  overruled. 

Appellant  presents  the  further  point  that  the  defendant  is  not 
liable  for  the  act  of  the  fireman,  because  it  was  alleged  and  proved 
that  he  had  no  authority  to  open  the  valve  of  the  blow-oflf  cock  with- 
out express  instructions  from  the  engineer.  We  construe  the  allega- 
tions and  proof  to  mean  that  it  was  a  part  of  his  general  duty  to  open 
the  valve,  but  when  it  should  be  done  was  within  the  discretion  of 
the  engineer.  The  fireman  in  contradiction  of  the  plaintiff  stated 
that  he  had  been  instructed  to  open  it  that  day.  We  do  not  think 
that  either  by  the  allegation  or  the  proof  is  this  case  brought  within 
the  doctrine  of  those  cases  which  hold  that  a  railway  company  is 
not  liable  for  the  ejection  of  a  trespasser  by  a  brakeman  unless 
directed  so  to  do  by  the  conductor.     Vide  International  &  G.  N.  By. 
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T.  Anderson,  82  Texas,  518.  There  he  derived  his  authority  to  do 
the  act  from  the  conductor  and  did  not  have  it  otherwise.  Here 
the  act  complained  of  was  a  part  of  the  general  duty  of  the  fireman, 
the  engineer  determining  when  it  was  necessary. 

What  has  been  said  disposes  of  all  the  questions  made  except 
that  the  undisputed  facts  show  that  the  engineer  assumed  the  risk 
which  resulted  in  his  injury,  and  that  the  verdict  is  excessive.  The 
first  of  these  poin/ts  is  wholly  without  merit.  As  to  the  second  the 
evidence  is  not  altogether  satisfactory;  but  the  issue  of  credibility 
and  the  value  of  opinion  evidence  was  for  the  jury,  and  the  evidence 
is  sufficient  to  sustain  ^he  verdict  for  the  sum  found.  The  judgment 
is  affirmed. 

ON   MOTION  TO   CORBECT   CONCLUSIONS   OF  2PACT. 

In  our  opinion  heretofore  rendered  in  this  cause  in  stating  the 
time  at  which  appellee  received  his  injuries  we  say  that,  "About  noon 
they  stopped  the  engine  sA,  a  water  tank  to  take  water."  Appellee 
has  called  our  attention  to  the  testimony  of  plaintiff  which  is  to 
the  effect  that  it  was  3 :40  or  3 :45  p.  m.  when  the  engine  was  stopped  > 
for  the  purpose  of  taking  water  and  the  blow-off  by  which  he  was 
injured  occurred.  We  fail  to  find  any  evidence  in  the  record  fixing 
the  time  differently  and  were  therefore  in  error  in  stating  that  the  ' 
accident   occurred   about   noon. 

We  regard  the  error  as  immaterial,  but  at  appellee's  request  make 
the  correction  above  indicated. 

Affirmed. 

Writ  of  error  refused. 


T.  W.  Carlton  v.  Chas.  P.  Mayner  et  al. 

Decided  June  15,  1907.  . 

t 

CltatloiL — Judgment  by  Default — ^Hatiire  of  FlaintilTi  Deiaand. 

The  statutory  requisites  of  a  citation  are  mandatory,  one  of  such  requisites 
is  that  it  shall  state  "the  nature  of  plaintifTs  demand;"  a  want  of  fullness  in 
such  statement  in  a  citation  to  a  defendant  without  the  county  in  which  the 
suit  is  filed,  may  be  supplied  by  the  accompanying  petition,  but  a  citation, 
even  in  such  case,  which  states  an  entirely  different  cause  of  action  from  that 
alleged  in  the  petition,  will  not  support  a  judgment  by  default. 

Error  from  the  County  Court  of  Hardin  County.  Tried  below 
before  Hon.   H.   N".   Vickers. 

Bryan  &  McRae  and  Taliaferro  &  Nail,  for  plaintiff  in  error. 

C.  A.  Lord,  for  defendant  in  error. — ^When  a  citation  contains 
a  statement  of  the  nature  of  a  cause  of  action  the  process  is  not 
Toidy  and  discrepancies,  inaccuracies,  and  statements  at  variance 
vrith  the  petition  can  not  be  taken  advantage  of  for  the  first  time 
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on  appeal.  Cave  v.  City  of  Houston,  65  Texas,  619;  Grain  v.  GrifSs, 
14  Texas,  358;  Loungeway  v.  Hale,  73  Texas,  495. 

If  the  statement  of  the  nature  of  plaintiff's  demand  is  insufficient 
in  the  citation,  still  if  the  citation  is  accompanied  by  a  copy  of 
plaintiff's  petition,  the  insufficient  statement  in  the  citation  could 
not  operate  to  the  prejudice  of  defendant,  and  the  citation  would 
be  sufficient  to  support  judgment  by  default  Old  Alcalde  Oil  Com- 
pany V.  Li^gate,*  85  S.  W.  Bep.,  453;  Graves  v.  Drane,  66  Texas, 
659;  Scalfi  v.  State,  31  Texas  Civ.  App.,  671. 

The  citation  in  this  case  is  sufficient  to  sustain  a  judgment  by 
default.  Pipkin  v.  Kaufman,  62  Texas,  545:  Hinzie  v.  Kempner, 
82  Texas,  622;  Houston  &  T.  C.  R.  R  v.  Burks,  55  Texas,  323; 
Old  Alcalde  Oil  Co.  v.  Ludgate,  85  S.  W.  Bep.,  453 ;  Graves  v.  Drane, 
66  Texas,  659;  Scalfi  v.  State,  31  Texas  Civ.  App.,  671. 

PLEASANTS,  Assooiatb  Justiob. — ^This  writ  of  error  is  prose- 
cuted from  a  judgment  by  default  rendered  against  appellant  and 
the  firm  of  Weyant  &  Carlton,  Woolsey  Weyant  and  appellant  being 
the  members  composing  said  firm,  in  a  suit  brought  by  defendant 
in  error  against  said  firm.  The  cause  of  action  upon  which  the  suit 
was  brought  is  stated  in  the  petition  as  follows: 

*Tlaintiff  represents  that  on  or  about  August  1,  1904,  plaintiff 
was  the  owner  of  a  certain  rotary  rig  and  drilling  outfit  complete, 
which  was  situated  at  Batson  oil  fields  in  Hardin  County,  Texas; 
that  as  forming  parts  of  said  complete  outfit,  among  other  things, 
were  the  pieces,  parts,  appliances,  items  and  things  enumerated  in 
the  account  hereto  annexed,  and  for  identification  marked  Exhibit  A, 
which  is  asked  to  be  taken  and  considered  as  a  part  hereof ;  that  on 
or  about  August  1,  1904,  defendants  hired  and  rented  plaintiff's 
said  complete  rotary  outfit  aforesaid  together  with  the  things  set  forth 
in  said  exhibit  A,  agreeing  to  pay  plaintiff  a  stipulated  price  and  sum 
then  and  there  agreed  upon  as  the  rental  for  the  same,  and  at  the 
same  time  by  agreement  express  and  implied  undertook  and  bound 
themselves  to  return  the*  same  to  plaintiff  at  the  expiration  of  the 
time  same  should  be  used  bv  defendants,  in  the  same  condition  in 
which  the  same  was  received,  the  natural  wear  and  tear  excepted; 
that  there  was  no  time  fixed  by  said  agreement  during  which  the 
same  were  to  be  so  used  by  defendants,  but  it  was  understood  that 
they  were  to  so  use  the  same  as  long  as  they  needed  it,  and  that 
when  defendants  would  return  the  same  to  plaintiff  and  indicate 
when  they  desired  to  cease  to  so  use  said  outfit,  that  defendants 
were  to  use  said  outfit  on  certain  leased  premises  on  the  Batson  oil 
fields,  and  it  was  expressly  and  impliedly  agreed  that  if  they  should 
cease  to  use  the  same  at  any  time  when  plaintiff  was  not  present 
at  such  oil  fields  where  he  could  accept  the  return  of  the  same,  that 
defendants  were  to  retain  the  said  outfit,  and  be  responsible  for 
its  safe  keeping  until  such  time  as  it  might  be  returned  to  plaintiff  as 
aforesaid. 

'Tlaintiff  alleges  that  he  can  not  state  the  exact  time  that  de- 
fendants ceased  to  so  use  said  outfit,  but  says  that  it  was  about  the 
day  of  — ,  1904.    Plaintiff  says  that  during  the  time  de- 
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fendants  so  had  possession  of  said  outfit  they  appropriated  and  con- 
Terted  to  themselves  the  parts,  appliances,  items,  and  things,  being 
parts  of  said  outfit,  that  are  set  out  in  said  Exhibit  A,  and  wholly 
failed  to  return  said  parts  and  things  to  this  plaintiff.  Plaintiff  says 
that  if  he  is  mistaken  in  that  defendants  appropriated  and  converted 
said  items  and  things  as  aforesaid  to  themselves,  then  and  in  that 
event  he  says  that  defendants  negligently  and  carelessly  allowed  and 
permitted  other  persons  to  carry  the  same  away  and  to  allow  them 
to  become  lost  and  destroyed,  and  in  any  event  plaintiff  alleges  that 
defendants  never  accounted  for  the  same  to  this  plaintiff,  and 
that  the  same  were  wholly  lost  to  plaintiff;  that  said  articles  so 
appropriated  or  lost  as  aforesaid  were  of  the  fair  and  reasonable 
Yalues  stated  in  said  Exhibit  A,  and  plaintiff  here  refers  to  said 
exhibit  and  asks  that  the  same  may  be  made  a  part  hereof 
and  considered  herewith  for  all  purposes;  that  the  aggregate  value 
of  said  articles  at  Beaumont  in  Jefferson  County,  Texas,  was  three 
hundred  ninety-four  dollars  and  eighty-six  cents ;  that  on  account  of  the 
loss  to  plaintiff  of  said  parts  it  became  necessary  for  him  to  trans- 
port said  articles,  parts  and  things  to  Batson  oil  fields  in  Hardin 
County,  and  he  alleges  that  the  cost  of  said  transportation  was  the 
sum  of  thirty-two  dollars  and  thirty  cents  ($32.30),  which  further 
sum  plaintiff  was  forced  to  expend  to  replace  the  articles  aforesaid 
at  Batson,  Texas. 

'^Plaintiff  alleges  that  as  further  forming  parts  of  said  outfit  afore- 
said complete,  was  a  certain  fuel  tank  and  a  certain  clutch,  which 
he  also  let  to  defendants  at  the  same  time  and  place,  and  he  says 
that  defendants  broke  up  and  destroyed  said  fuel  tank  and  clutch 
by  their  negligence  and  carelessness,  and  that  the  same  were  not 
returned  to  plaintiff  nor  accounted  for;  that  the  said  clutch  was 
of  the  fair  and  reasonable  value  of  eight  dollars,  and  the  said  fuel 
tank  was  of  the  fair  and  reasonable  value  of  five  dollars. 

"Plaintiff  further  alleges  that  he  was  the  owner  of  about  700  feet 
of  two-inch  gas  pipe  at  the  time  said  outfit  was  so  let  to  defendants 
and  that  the  same  was  situated  on  defendants'  said  leased  premises 
at  Batson  oil  fields,  and  was  then  and  there  placed  in  the  keeping  and 
custody  of  defendants  6y  this  plaintiff,  to  be  looked  after  and  pro- 
tected by  defendants  under  the  arrangement  plaintiff  had  with  de- 
fendants; that  defendants  appropriated  the  said  pipe  to  their  own 
use  and  benefit  and  converted  the  same,  and  failed  and  refused  to 
deliver  the  same  to  plaintiff;  that  said  pipe  was  of  the  fair  and 
reasonable  value  of  ten  cents  per  foot,  aggregating  the  sum  of  seventy 
dollars. 

"Plaintiff  says  that  by  reason  of  all  the  premises  defendants  are 
indebted  to  plaintiff  in  the  sum  of  $510.16  and  that  the  same  is 
long  past  due,  and  that  defendants  have  wholly  failed  and  refused  to 
pay  the  same  or  any  part  thereof,  though  often  requested  so  to  do,  to 
plaintiff's  actual  damage  in  the  said  sum  of  $510.16. 

''Wherefore  plaintiff  prays  that  defendants  be  cited  in  terms  of 
the  law  to  answer  this  petition,  and  that  upon  final  hearing  hereof  he 
have  judgment  against  defendants  and  each  of  them,  and  against  said 
Vol.  XLVII.  Civil— 4. 
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partnership  as  provided  by  law  for  said  sum  of  $510.16^  for  all  costs 
of  suit,  and  for  such  other  and  further  relief^  legal  and  equitable,  gen- 
eral and  special  as  he  may  be  entitled  to,  and  so  he  will  ever  pray/' 

Citation,  with  certified  copy  of  petition,  were  served  upon  the 
plaintiff  in  error,  T.  W.  Carlton,  in  Brazoria  County,  his  alleged 
residence,  and  judgment  by  default  was  rendered  against  him  and 
the  firm  of  Weyant  &  Carlton  on  the  17th  day  of  August,  1906,  for 
the  sum  of  $510.16.  No  service  was  had  upon  the  otiier  defendant, 
Woolsey  Weyant 

The  nature  of  plaintiff's  demand  stated  in  the  citation  issued  and 
served  on  the  defendant  Carlton  is  as  follows: 

^^The  nature  of  plaintiff's  demand  is  as  follows,  to  wit:  Suit  to 
recover  the  sum  oi  $750.16  amount  due  plaintiff  on  a  certain  con- 
tract entered  into  by  and  between  plaintiff  and  defendant,  of  date  on 
or  about  August  1,  1904,  for  the  hire  and  rent  of  a  certain  rotary  well 
outfit  as  shown  by  Exhibit  *A'  attached  to  and  which  is  a  part  of 
plaintiff's  original  petition  in  said  suit  and  all ,  of  which  will  more 
fully  appear  from  plaintiff's  original  petition,  now  on  file  of  which 
a  certified  copy  accompanies  this  citation." 

Under  appropriate  assignments  of  error  plaintiff  in  error  assails 
the  judgment  of  the  court  below  on  the  ground  that  the  service  was 
insufficient  to  authorize  the  rendition  of  judgment  by  default  against 
him,  in  that  the  citation  served  upon  him  did  not  contain  a  statement 
of  the  nature  of  the  demand  against  him,  but  set  out  an  entirely 
different  cause  of  action  from  that  upon  which  he  was  sued  and 
the  judgment  against  him  rendered.  The  statement  of  the  nature 
of  plaintiff's  demand  in  the  citation  above  quoted  shows  an  entirely 
different  cause  of  action  from  that  set  out  in  the  petition,  and  we 
think  the  service  of  such  citation  did  not  authorize  a  judgment 
by  default  against  plaintiff  in  error  or  against  the  firm  of  which 
he  was  a  member,  there  having  been  no  other  service  upon  said  firm. 

To  authorize  a  judgment  by  default  the  notice  served  upon  the 
defendant  must  contain  all  of  the  statutory  requisites,  and  one  of 
these  requisites  is  that  it  shall  state  "the  nature  of  plaintiff's  demand." 
Eev.  Stats.,  art.  1214.  While  it  is  not  required  that  the  state- 
ment of  the  nature  of  the  demand  in  the  citation  shall  fully  set 
out  the  cause  of  action,  it  must  be  sufficient  to  correctly  inform 
the  defendant  of  the  general  nature  of  the  claim  asserted  against 
him.  Where  the  citation,  as  in  this  case,  is  to  a  defendant  living 
without  the  county  in  which  the  suit  is  brought  and  is  accompanied 
with  certified  copy  of  the  petition  which  is  also  served  upon  the 
defendant,  it  has  been  held  that  a  want  of  fullness  in  the  statement 
in  the  citation  of  the  nature  of  plaintiff's  demand  is  supplied  by  the 
petition,  but  no  case  has  gone  so  far  as  to  hold  that  a  statement 
in  the  citation  entirely  at  variance  with  the  petition  can  be  con- 
sidered sufficient  because  of  the  fact  that  a  copy  of  the  petition  waa 
served  with  the  citation.  The  statutory  requirements  are  mandatory, 
and  unless  the  citation  is  in  substantial  compliance  with  these  re- 
quirements a  judgment  by  default  is  not  authorized.  Durham  v.  Befc- 
terton  79  Texas,  223;  Pruitt  v.  The  State,  92  Texas,  434;  Delaware 
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Western   Construction  Co.   v.   Fanners'   &  M.   Bank^  33   Texas  Civ. 
App.,  658. 

From  these  conclusions  it  follows  that  the  judgment  of  the  court 
below  should  be  reyersed  and  the  cause  remanded^  and  it  has  been 
so  ordered. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  W.  H.  Twaddell. 

Decided  June  15,  1007. 

1. — ^Telegram — ^NondeliTery — Speelal  Damagei — ^Pleading  and  Proof. 

To  render  a  tel^raph  company  liable  for  special  damages  for  the  nonde- 
liyery  of  a  message,  it  must  be  alleged  and  proved  that  the  special  damage 
was  in  contemplation  of  both  the  parties  to  the  contract  at  the  time  it  was 
made,  as  a  contingency  that  might  follow  its  nonperformance.  A  telegram  as 
fellows,  "You  can  make  big  money  next  month — come  at  once,"  was  not  of 
itself  notice  to  the  telegraph  company  that  a  failure  to  deliver  the  same  would 
cause  the  sender  to  lose  the  commission  on  a  sale  of  land. 

i. — Contract — ^Breach — ^Pleading. 

In  a  suit  against  a  telegraph  company  for  damages  for  failure  to  deliver 
a  message,  it  should  be  distinctly  alleged  that  the  defendant  agreed  to  trans- 
mit and  deliver  the  message. 

Appeal  from  the  Connty  Court  of  Dallam  County.  Tried  below 
before  Hon.  J.  P.  Inman. 

Geo.  H,  Fearons  and  Veale,  Crudgington  d  Underwood,  for  ap- 
pellant.— ^In  order  to  recover  on  the  failure  of  a  telegraph  company 
to  transmit  and  deliver  messages  it  is  necessary,  first,  to  set  out 
the  contract  upon  which  the  suit  is  brought,  and  second,  to  allege 
specifically  that  the  company  agreed  to  transmit  and  deliver  said 
message.  Western  IT.  Tel.  Co.  v.  Henry,  87  Texas,  165;  Moody  v. 
Benge,  28  Texas,  545,  and  cases  cited. 

In  order  to  bind  appellflnt  it  was  necessary  that  the  petition  should 
show  that  the  tele^am  in  question  was  delivered  to  it  and  that  it 
a^rreed  to  transmit  same,  and  should  further  show  the  importance 
of  the  telesrram  either  to  the  sender  thereof  or  to  the  addressee,  if 
the  telegram  did  not  disclose  its  importance  on  its  face.  It  should 
also  appear  from  the  pleading  that  the  company  had  notice  at  the 
time  of  the  delivery  to  it  of  the  messagfe  of  the  injuries  likely  to 
be  sustained  to  either  the  sender  or  sendee  of  the  message,  and  the 
damages  should  not  be  remote.  Elliott  v.  W.  TI.  T.  Co.,  75  Texas,  18; 
Daniel  v.  W.  TJ.  T.  Co.,  61  Texas  457 ;  Western  XT.  T.  Co.  v.  Williford, 
2  Texas  Civ.  App.,  577;  Western  TJ.  T.  Co.  v.  Nagle,  11  Texas  Civ. 
App.,  541. 

H.  W.  Clark,  for  appellee. 

CONNEB,  Chiep  Justice. — The  court  below  awarded  appellee  a 
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judgment  for  four  hundred  dollars  as  commissions  or  profits  that  the 
court  found  would  have  been  received  by  him  upon  a  sale  of  land 
that  could  and  would  have  been  effected  but  for  appellant's  neg- 
ligence in  failing  to  deliver  a  telegram  to  appellee's  brother,  J.  J. 
Twaddell. 

We  have  concluded  that  the  judgment  is  fundamentally  erroneous 
in  that  the  amended  petition  upon  which  the  trial  proceeded  fails 
to  support  the  judgment.  Omitting  the  prayer  and  formal  parts, 
the  petition  is  as  follows:  ^'M.  N".  Twaddell,  plaintiff,  complaining 
of   the   Western  TJnion   Telegraph   Company,   defendant,   respectfully 

represents    That  the  defendant.   The  Western  Union 

Telegraph  Company,  is  a  telegraph  company  (corporation),  duly  in- 
corporated and  owning  and  operating  a  telegraph  line  through  said 
Dallam  Coxmty,  and  through  the  town  of  Dalhart  in  said  county, 
and  was  owning  and  operating  the  same  as  aforesaid  on  the  26th 
day  of  June,  1906.  That  said  telegraph  company  has  a  duly  ap- 
pointed agent  who  is  a  resident  of  said  Dallam  County,-  Texas,  to 
wit;  J.  Q.  Otis.  That  heretofore,  to  wit:  on  the  26th  day  of  June, 
1906,  said  M.  N.  Twaddell  was  conducting  a  real  estate  business  iii 
Dalhart,  Dallam  County,  Texas^  that  his  occupation  tax,  which  en- 
titled him  to  conduct  a  real  estate  business,  was  duly  paid  up,  and 
that  said  company  was  transacting  business  under  the  laws  of  the 
State  of  Texas,  governing  telegraph  companies;  and  that  on  the 
26th  day  of  June,  1906,  this  plaintiff  submitted  to  the  defendant 
company  a  message  written  as  required  by  the  said  defendant,  and 
directed  to  one  J.  J.  Twaddell,  who  is  a  resident  of  Waco,  Texas, 
and  who  at  that  time  was  in  Waco,  Texas;  that  the  said  message  di- 
rected as  aforesaid  to  the  said  J.  J.  Twaddell  and  asked  that  he 
come  to  Dalhart,  Texas,  at  once,  that  the  said  J.  J.  Twaddell  never 
received  any  such  message,  though  the  plaintiff  in  this  action  paid 
the  required  sum  for  sending  such  messages,  and  that  the  said  mes- 
sage was  never  delivered  to  the  said  J.  J.  Twaddell  or  to  anyone 
authorized  to  receive  the  same  for  him,  and  that  his  residence  was 
known  to  this  defendant  company,  and  that  by  using  ordinary  dili- 
gence they  could  have  found  the  said  J.  J.  Twaddell  and  delivered 
the  said  message,  and  that  the  said  defendant  company  wilfully, 
carelessly  and  negligently  failed  to  deliver  the  said  message  to  the 
said  J.  J.  Twaddell;  that  this  plaintiff  then  had  some  land  listed 
with  him  at  $2.50  per  acre,  that  one  Earl  Ashley  had  so  listed  the 
land  with  this  plaintiff,  and  that  the  said  land  was  only  listed 
for  a  short  time  at  that  price,  that  the  said  J.  J.  Twaddell 
had  a  friend  who  wished  to  purchase  land  in  this  section  of  the 
country  and  wished  to  purchase  that  particular  tract,  and  was  willing 
to  give  $2.76  per  acre  for  the  same,  and  that  by  reason  of  this  de- 
fendanrt  negligently  failing  to  deliver  the  said  message  to  the  said 
J.  J.  Twaddell  he,  the  said  J.  J.  Twaddell,  was  unable  to  get  his 
purchaser  here  to  Dalhart,  Dallam  County,  Texas,  in  time  to  close 
the  deal  with  his  brother  for  the  land,  and  that  if  said  message 
had  been  delivered  the  said  J.  J.  Twaddell  would  have  had 
his  purchaser  at  Dalhart,  Texas,  anyway  a  week  sooner  than  he 
did   get   him   there,   and  that   if   said  message   had   been   delivered 
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to  the  said  J.  J.  Twaddell,  the  plaintiff  in  this  action  could  have 
and  would  have  sold  the  said  land,  being  1,600  acres,  to  the  said 
purchaser  and  received  a  remuneration  of  twenty-five  cents  per  acre 
for  his  services  in  making  the  sale,  that  by  reason  of  the  negligence 
of  this  defendant  company  to  deliver  the  said  message  the  plaintiff 
in  this  action  was  damaged  in  the  sum  of  four  hundred  dollars 
($400)/' 

As  shown  by  the  evidence,  the  tel^ram  delivered  by  appellee  for 
transmission  was  as  follows:  "June  26,  1906.  J.  J.  Twaddell,  Waco, 
Texas.  You  can  make  big  money  next  month— come  at  once.  M. 
N.  Twaddell.'*  Appellee  testified  that  he  was  a  real  estate  agent 
and  that  as  such  he  had,  at  the  date  of  the  telegram,  listed  with 
him  for  sale  sixteen  hundred  acres  of  land  in  Dallam  County  at 
$2.50  per  acre,  and  that  had  the  telegram  been  delivered  to  J.  J.  ^ 
Twaddell  promptly,  J.  J.  Twaddell  would  have  procured  a  purchaser 
for  the  land  at  $2.75  per  acre,  which  would  have  given  a  net  profit 
to  him,  M.  N*.  Twaddell,  of  twenty-five  cents  per  acre,  or  the  total 
fium  of  four  hundred  dollars,  which  was  the  amount  for  which  he 
sued  in  this  case.  J.  J.  Twaddell  testified  that  one  of  his  friends, 
T.  W.  Garrett,  residing  at  Beaumont,  Texas,  would  have  purchased 
the  land  at  $2.75  per  acre  had  he  received  the  telegram.  Other  proof 
showed  failure  to  deliver  the  telegram  by  reason  of  the  negligence 
of  appellant's  employes  at  Waco,  Texas,  where  J.  J.  Twaddell  re- 
sided, and  that  the  owner  sold  the  land  to  other  parties  on  July  8 
before  Mr.  Garrett  could  go  to  Dalhart  and  close  the  contract  with 
appellee. 

No  notice  other  than  that  to  be  inferred  from  the  face  of  the 
telegram  is  alleged  or  shown  to  have  been  given  to  appellant,  and 
the  telegram  both  as  alleged  and  proved,  is  wholly  insufficient  to 
convey  notice  to  appellant  of  the  special  damages  sought  and  re- 
covered in  this  case.  Special  damages  such  as  woidd  not  naturally 
or  ordinarily  follow  from  a  breach  of  a  contract  will  not  be  awarded 
unless  it  be  shown  that  the  party  sought  to  be  charged  with  the 
breach  had  knowledge  of  the  peculiar  circumstances  from  which 
the  damage  might  arise.  In  other  words,  it  must  be  alleged  and 
proved  that  the  particular  loss  was  in  contemplation  of  both  the 
parties  to  the  contract  at  the  time  it  was  made,  as  a  contingency 
that  might  follow  the  nonperformance.  This  principle  has  been 
so  frequently  decided  that  it  seems  superfluous  to  cite  any  authority, 
but  see  Daniel  v.  W.  U.  Tel.  Co.,  61  Texas,  452;  Elliott  v.  W.  U. 
Tel.  Co.,  75  Texas,  18 ;  Western  Union  Tel.  Co.  v.  Williford,  2  Texas 
Civ.   App.,   577. 

The  telegram  as  declared  upon  in  the  petition  wholly  fails  to 
indicate  that  the  failure  to  deliver  would  result  in  the  consequences 
flhown  and  relied  upon  in  this  case.  Indeed,  both  as  declared  upon 
and  as  proved,  the  damage  for  failure  to  deliver  seems  wholly  specu- 
lative. 

Again^  it  is  to  be  observed  that  the  petition  fails  to  distinctly 
allege  an  agreement  on  appellant's  part  to  transmit  and  deliver  the 
message  in  question,  which  seems  to  bring  the  case  within  the  rule 
requirmg  such  averment  declared  by  our  Supreme  Court  in  the  case 
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of  the  Western  Union  Tel.  Co.  v.  Henry,  87  Texas,  165.     See,  also. 
Moody  V.  Benge  &  Jewell,  28  Texas,  546. 

It  is  ordered  that  the  judgment  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  And  remanded. 


J.  P.  Crouch  et  al.  v.  City  op  McKinney. 

Decided  June  15,  1907. 

1.— Oity  Connoll— Authority — SeUiug  Electric  Power. 

Even  though  portions  of  a  city  may  be  without  street  lights,  if  this  con- 
dition is  caused  by  the  lack  of  funds  on  the  part  of  the  city  to  establish  more 
lights,  the  city  may  sell  any  surplus  electric  power  to  private  parties  for 
private  purposes,  under  the  general  law  of  this  State  incorporating  cities  and 
towns. 

8. — Same. 

As  long  as  the  affairs  of  a  city  are  conducted  fairly  and  in  a  reasonably 
judicious  manner  by  the  mayor  and  board  of  aldermen  their  acts  will  not  be 
interfered  with  by  the  courts. 

8. — ^Xnnlcipal  Corporation — ^Injunction — ^Burden  of  Proof. 

Where  plaintiffs  sought  to  enjoin  city  authorities  from  selling  electric 
power  to  private  parties  on  the  ground,  in  substance,  that  such  sale  impaired 
the  public  service,  the  burden  of  proof  was  upon  them  to  establish  such  ground. 

4. — City — Current  Funds. 

Where  the  proceeds  arising  from  the  sale  of  water  by  a  city  are  more  than 
sufficient  to  pay  the  expenses  of  maintaining  the  system  as  installed,  the  sur- 
plus money  or  profits  become  current  funds  and  the  city  has  the  right  to  apply 
such  profits  to  other  needs  of  the  city. 

5. — City  Franoliise,  not  ExduBive. 

The  fact  that  a  city  has  granted  a  franchise  to  a  person  or  corporation  to 
furnish  the  inhabitants  with  lights,  will  not  prevent  the  city  from  selling  lights 
itself  or  from  granting  a  similar  right  to  some  one  else. 

Appeal   from  the  District   Court  of   Collin   County.     Tried  below 
before  Hon.  B.  L.  Jones. 

Ahemaihy  &  Ahemaihy,  0.  B.  Smith  and  M.  H.  Oarnett,  for  ap- 
pellant.— The  court  erred  in  dissolving  the  injunction  and  in  re- 
fusing to  reinstate  it  on  motion,  because  under  the  law,  the  only 
authority  given  the  defendant  is  to  maintain  its  plant  for  the  pur- 
pose of  lighting  the  streets,  and  there  is  no  authority  given  under 
the  law  to  manufacture  and  sell  electricity.  Eev.  Stats.,  art.  421; 
Wood  V.  City  of  Victoria,  18  Texas  Civ.  App.,  673;  State  v.  City 
of  Millville,  36  Atl.  Bep.,  691;  State  v.  Mayor,  etc.,  of  Borough  of 
Eiverton,  33  Atl.  Sep.,  279;  Mauldin  v.  City  Council  of  Greenville, 
33  S.  C.  I.;  11  S.  E.  Bep.,  434;  8  L.  R  A.,  291;  Christensen  v. 
City  of  Fremont,  63  N.  W.  Bep.,  364-365;  Constitution,  1875,  art 
8,  sec.  3;  Baker  v.  City  of  Grand  Bapids,  106  N.  W.  Bep.,  208. 

L  E.  Beeves  and  Abemathy  &  Mangum,  for  appellees. 
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RAINET,  Chief  Justice. — This  suit  was  instituted  by  J.  P. 
Crouch  and  J.  P.  Burrus  to  enjoin  the  City  of  McKinney  and  its 
officers  from  furnishing  electric  lights  to  private  citizens  to  be  used  in 
their  private  and  business  houses.  It  was  alleged  that  the  furnishing 
of  said  light  to  individuals  would  decrease  the  efficiency  and  effective- 
ness of  the  street  lights  already  established  and  prevent  the  establish- 
ment of  other  street  lights  needed  by  the  city;  also  that  it  was  in 
contravention  of  the  Constitution  of  the  State. and  the  charter  under 
which  said  city  is  operating;  also  that  it  was  diverting  the  revenues 
of  the  water  plant  to  the  operation  of  the  electric  plant,  thereby 
using  money  procured  by  taxation  for  a  purpose  not  authorized, 
when  said  revenues  should  be  applied  to  the  betterment  of  said 
water  system;  also  that  the  city  is  furnishing  said  lights  to  individuals 
at  less  than  the  cost  of  production,  and  to  maintain  the  said  in- 
candescent system  will  necessitate  large  expenditure  of  money  that 
can  be  derived  only  from  taxation,  which  will  not  be  used  for  public 
purpose^  but  for  private  gain  alone. 

A  temporary  injunction  was  granted,  and  the  defendants  answered 
and  filed  a  motion  to  dissolve.  The  McKinney  Electric  Light  & 
Motor  Power  Company  filed  a  plea  of  intervention,  to  which  defend- 
ants filed  an  answer.  The  motion  to  dissolve  was  presented  to  the 
judge  in  vacation,  and  the  same  was  sustained,  and  plaintiff  and  in- 
terveners excepted.  Thereafter  motion  was  made  to  the  court  to  re- 
instate, and  plaintiff  and  interveners  by  leave  of  court  filed  their  first 
supplemental  petition.  The  exceptions  of  plaintiff  and  interveners  were 
overruled  and  they  duly  excepted,  and  the  cause  was  continued  with- 
out prejudice.  At  the  September  term  following,  the  motion  to  rein- 
state was  overruled,  to  which  exceptions  were  duly  taken.  The  case 
was  tried  before  a  jury  and  verdict  and  judgment  were  rendered  for 
defendants,  and  plaintiffs  and  interveners  appeal. 

The  first  and  second  assignments  of  error  complain  of  the  actior 
of  the  court  in  overruling  the  motion  to  reinstate  the  injunction 
On  the  hearing  of  the  motion  to  reinstate  no  statement  of  the  evi- 
dence is  embodied,  if  any  was  adduced,  or  incorporated  in  the  record, 
and  as  the  case  was  tried  on  its  merits  we  will  only  consider  the  case 
from  the  evidence  and  proceedings  on  the  trial  in  determining  whether 
there  was  error  committed. 

The  city  of  McKinney  is  operated  under  the  general  laws  of  the 
State  incorporating  cities  and  towns.  Article  421,  Bev.  Stats.,  reads: 
**To  provide  for  lighting  the  streets  and  erecting  lamp  posts  therein, 
and  regulating  the  lighting  thereof,  and  from  time  to  time  create, 
alter  or  extend  lamp  districts,  to  exclusively  regulate,  direct  and 
control  the  laying  and  repairing  of  the  gas  pipes  and  gas  fixtures 
in  the  streets,  alleys,  sidewalks  and  elsewhere.'' 

The  city  established  an  electric  light  plant  in  connection  with 
its  water  plant  and  installed  thirty-one  arc  lights  in  different  parts 
of  the  city.  It  granted  to  certain  corporations  a  franchise  to  install 
an  electric  light  plant  to  furnish  the  citizens  lights  for  their  private 
and  business  houses.  This  franchise  is  now  held  by  intervener.  The 
McKinney   Electric  Light  &  Motor  Power   Company. 

It  is  conceded  by  appellants  that  the  city  had  the  power  to  install 
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the  electric  light  plant  for  the  purpose  of  lighting  the  streets,  but 
that  its  power  ceased  there,  and  that  it  has  not  the  power  to  furnish 
electric  power  to  individuals  for  lighting  private  and  business  houses, 
until  all  portions  of  the  city  are  furnished  street  lights.  There  are 
some  portions  of  the  city  that  are  not  supplied  with  street  lights,  but 
this  condition  exists  for  the  want  of  funds  to  install  them.  The  peo- 
ple of  the  city  voted  the  issuance  of  bonds  for  installing  tte  electric 
light  plant.  The  proceeds  of  the  sale  of  said  bonds  were  exhausted 
in  installing  said  plant  and  the  thirty-one  arc  street  lights  and  no 
funds  remain  for  the  extension  of  the  street  lights.  The  capacity  of 
the  electric  plant  is  much  greater  than  necessary  for  the  lighting 
of  the  streets  and  the  excess  or  surplus  is  used  by  the  city  in  supply- 
ing lights  to  individuals  for  their  private  use.  When  the  city  has 
a  surplus  of  power  after  discharging  its  duty  to  the  public,  there 
seems  to  be  no  question  of  its  authority  to  sell  the  excess  to  private 
citizens.  Nalle  v.  City  of  Austin,  21  S.  W.  Eep.,  380;  City  of  St. 
Louis  V.  The  Maggie  P.,  25  Fed.  Bep.,  204;  Joyce  on  Electric  Law, 
sec.  237;  Pikes  Peak  Power  Co.  v.  City  of  Colorado  Springs,  105 
Fed.  Bep.,  1. 

But  it  is  contended  that  as  long  as  portions  of  the  city  remained 
unlighted  there  could  be  no  excess  of  electricity  that  could  be  dis- 
posed of  by  the  city.  This  contention  we  do  not  think  tenable.  The 
government  of  the  city  has  been  intrusted  to  a  mayor  and  board 
of  aldermen,  and  so  long  as  the  affairs  of  the  city  are  conducted  in 
a  reasonably  judicious  manner  their  acts  will  not  be  interfered  with. 
No  fraud  is  dleged  on  the  part  of  the  council  in  conducting  the  city 
government,  and  "unless  the  council  is  transcending  its  powers,  or 
some  clear  right  has  been  withheld  or  wrong  perpetrated  or  threat- 
ened," the  parties  are  not  entitled  to  invoke  the  power  of  the  court. 
Dillon  Mun.  Cor.,  vol.  1,  sec.  96  (4th  ed.).  All  the  proceeds  derived 
from  the  sale  of  the  electric  light  bonds  had  been  consumed  in  the 
installation  of  the  plant  and  street  lights.  The  council  had  used  their 
discretion  in  placing  the  lights  for  the  streets  and  it  was  not  prac- 
ticable to  extend  them  to  other  parts  of  the  city.  Under  these  con- 
ditions, rather  than  to  have  let  the  surplus  power  of  the  plant  remain 
idle,  it  was  better  to  sell  such  surplus  of  the  electricity  that  was  pro- 
duced, for  private  use. 

The  appellant  complains  of  the  3d  paragraph  of  the  court's  charge 
which  reads  as  follows:  "3d,  If  therefore  you  believe  from  the  evi- 
dence that  the  said  electric  light  plant  owned  and  operated  by  the 
city,  has  no  more  power  than  is  necessary  to  furnish  a  suflScient  num- 
ber of  arc  lights  for  the  reasonable  lighting  of  the  cit3r's  streets,  alleys, 
and  other  highways,  looking  to  the  necessities  and  conveniences  of  tiie 
inhabitants  of  said  city,  and  looking  also  to  the  financial  ability  of 
said  city  to  furnish  said  lights,  and  if  you  further  believe  from  the 
evidence  that  the  maintaining  of  the  present  system  of  commercial 
lights  materially  impairs  the  usefulness  of  said  plant  for  so  lighting 
said  streets  and  alleys  of  said  city,  you  will  find  for  plaintiffs,  and 
also  for  the  intervener.  The  McKinney  Electric  Light  &  Motor  Power 
Company,  but  in  any  event,  you  will  find  against  the  intervener,  J. 
W.  Webb/' 
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The  propositions  submitted  tinder  this  assignment  are  in  effect, 
that  it  placed  the  bnrden  on  plaintiffs  to  show  that  the  plant  had  no 
more  power  than  was  necessary  to  furnish  a  suflScient  number  of  arc 
lights  for  the  reasonable  lighting  of  the  streets,  and  also  that  the 
maintenance  of  the  present  system  of  commercial  lights  materially 
impairs  the  usefulness  of  said  plant  for  lighting  the  streets,  whereas 
if  either  proposition  was  established  plaintiffs  would  be  entitled  to 
recover.  That  it  also  placed  the  burden  on  appellants  of  showing 
that  the  city  had  the  financial  ability  to  furnish  lights  for  the  streets. 
We  do  not  think  the  charge  was  more  onerous  than  the  law  required. 
The  appellants  based  their  right  to  the  injunction  upon  the  ground 
that  the  city  did  not  have  the  power  to  furnish  commercial  lights, 
and  it  devolYcd  upon  appellants  to  show  the  nonexistence  of  such 
power.  If  the  city  was  not  financially  able  to  extend  the  lighting  of 
the  city  it  had  the  right  to  furnish  the  surplus  electricity  produced 
for  private  use.  The  city  had  exhausted  its  power  to  levy  more  taxes 
and  its  ability  to  extend  the  street  lights  was  a  proper  matter  for 
the  jury  to  consider.  It  was  not  improper  to  charge  the  jury  that 
the  service  should  be  "materially  impaired.'*  A  slight  impairment 
would  not  be  a  sufficient  ground  for  granting  the  injunction.  Power 
Co.  V.  City  of  Colorado  Springs,  supra. 

Assignments  numbers  seven  and  eight  complain  of  the  refusal  of 
special  charges,  which  in  effect  tell  the  jury  that  the  city  council  had 
no  right  to  seU  electricity  until  all  parts  of  the  city  were  sufficiently 
supplied  with  street  lights.  These  charges  ignore  the  financial  ability 
of  the  city  to  furnish  more  lights  for  the  streets.  In  this  respect  we 
think  they  are  erroneous  and  should  not  have  been  given.  The  fore- 
going applies  to  -several  other  assignments  of  error  made  to  the 
charge  of  the  court  and  further  notice  here  is  unnecessary. 

The  fifteenth  assignment  complains  of  the  refusal  of  the  court  to 
charge  the  jury,  in  effect,  that  it  was  the  duty  of  the  city  to  establidi 
and  maintain  sufficient  mains  and  pipes  to  distribute  water  through 
the  city  reasonably  sufficient  for  the  convenience  of  its  inhabitants, 
and  until  it  had  done  so  it  had  no  right  to  divert  the  funds  of  said 
city  or  the  money  belonging  to  said  city  in  any  manner  derived  from 
its  water  works  system,  for  any  other  purpose,  and  if  they  found 
the  council  had  not  established  such,  and  are  using  the  money  de- 
rived by  taxation,  or  from  the  sale  of  its  water  for  the  purpose  of 
manufacturing  and  selling  commercial  lights,  to  find  for  interveners. 
The  evidence  shows  that  the  main  portion  of  the  town  is  supplied 
with  mains  and  pipes  for  the  distribution  of  water,  and  the  extension 
of  the  water  system  should  be  left  to  the  sound  discretion  of  the  city 
council.  The  proceeds  arising  from  the  sale  of  water  was  more  than 
sufficient  to  pay  the  expenses  of  maintaining  the  system  as  installed, 
and  the  surplus  money  or  profits  derived  became  current  funds  and 
the  council  had  the  right  to  divert  said  profits  to  other  needs  of  the 
citjr-  Citizens'  Bank  v.  City  of  Terrell,  78  Texas,  450.  The  court 
did  not  err  in  refusing  said  charge.  The  court  charged  the  jury  that 
the  city  did  not  primarily  have  power  to  furnish  lights  for  private 
use,  but  if  the  city  had  more  power  than  was  sufficient  for  the  present 
conditions  and  needs  of  the  city,  to  find  for  said  city.    There  being 
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a  surplus  of  power  the  council  had  the  right  to  expend  current  funds 
to  put  that  power  in  use  and  the  expending  of  such  funds  in  supply* 
ing  electricity  sold  to  its  citizens  for  private  use  was  not  in  deroga- 
tion of  the  Constitution  relative  to  taxation. 

That  intervener  had  a  franchise  to  furnish  the  inhabitants  with 
lights  did  not  prevent  the  city  from  exercising  the  right  to  do  so. 
The  franchise  of  intervener  was  not  exclusive,  and  had  such  a  right 
been  granted  by  the  city,  it  would  have  been  void  as  the  power  to 
grant  such  a  franchise  did  not  exist  in  the  city.  City  of  Austin 
V.  Nalle,  85  Texas,  520.  The  franchise  granted  to  the  intervener  did 
not  prohibit  the  city  from  granting  a  similar  right  to  some  one  else, 
nor  of  using  it  itself. 

Tinder  the  facts  the  jury  reached  the  correct  verdict  and  the  judg- 
ment is  afSrmed. 

Affirmed. 

Writ  of  error  refused. 


Charles  S.  Fisher  v.  Brown  Hardware  Company. 

Decided  June  19,  1907. 

1.— Applieatioii  of  Paymenti. 

When  payments  are  made  on  a  running  account  without  direction  hy  the 
debtor  or  action  by  the  creditor  as  to  their  application,  the  law  will  apply 
them  to  the  oldest  debt  or  to  the  one  maturing  first. 


S. — Same— Limitatioii; 

in  an  action  for  the  balance  due  on  a  contract  price  for  erecting  a  build- 
ing and  on  extra  charges  for  work  not  covered  by  the  contract,  to  which  limi- 
tation was  pleaded  against  the  claim  for  extras,  a  payment  made  during  the 
progress  of  the  work  will,  in  the  absence  of  specific  application  thereof  by 
either  party,  be  applied  to  the  claim  for  extra  work,  which  was  then  due,  rather 
than  to  the  balance  of  contract  price,  not  to  become  due  till  after  completion, 
and  limitation  will  only  commence  to  run  against  the  balance  of  the  debt  from 
the  time  it  becomes  due. 

Error  from  the  County  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  E.  Butler. 

John  B.  Durrett,  for  plaintiflP  in  error. — ^Where  there  are  separate 
and  distinct  debts  due  from  the  debtor,  and  no  application  of  the  pay- 
ment has  been  made  by  either  the  debtor  or  creditor,  it  becomes  the 
duty  of  the  court  to  direct  the  application;  and  there  are  certain  fixed 
rules  for  -such  application,  which  are  applicable  to  the  facts  of  this 
case,  viz.:  (1)  The  court  will  direct  application  so  as  to  effectuate 
a  prior  valid  agreement  of  the  parties;  such  an  agreement  as  would 
have  precluded  either  of  them  from  making  a  different  application 
without  the  other's  consent.  (2)  It  is  a  universal  rule  that  when 
application  becomes  the  duty  of  the  court  it  will  be  directed  so  as 
to  extinguish  that  obligation  which  is  earliest  in  date  of  maturity. 
Phipps  V.  Willis,  11  Texas  Civ.  App.,  190;  Willis  v.  Mclntyre,  70 
Texas,  34,  2  Am.  Eng.  Enc.  452-563,  and  notes. 


1907.]  FisH^  V.  Bbown  Hardware  Company.  59 

Jas.  P.  Kinnard  and  John  P.  Robinson,  for  appellee. 

KEY,  Associate  Justice. — Charles  S.  Fisher  brought  this  suit 
against  the  Brown  Hardware  Company,  seeking  to  recover  $267.15, 
alleged  to  be  a  balance  due  him  on  a  contract  for  building  a  store 
house  for  the  defendant.  It  was  alleged  in  the  plaintiff's  original 
petition  that  the  defendant  agreed  to  pay  him  $1,475  for  certain  work 
specified  in  the  original  contract;  that  after  that  work  was  partially 
done,  it  was  agreed  between  the  parties  that  the  plaintiff  should  build 
the  walls  of  the  building  three  feet  higher  than  specified  in  the  orig- 
inal contract,  for  which  he  was  to  receive  an  additional  sum  of 
$243;  that  thereafter,  at  the  request  of  the  defendant,  the  plaintiff 
performed  other  and  additional  work  upon  the  building,  not  speci- 
fied in  the  contract,  of  the  reasonable  value  of  $237;  that  all  the 
work  done  on  the  building  by  the  plaintiff  amounted  to  $1,955,  of 
which  amount  $1,687.85  had  been  paid,  leaving  a  balance  due  of 
$267.15. 

In  its  answer  the  defendant  charged  that  the  plaintiff  had  breached 
the  contract  by  using  inferior  material  in  constructing  the  walls,  and 
by  failure  to  complete  the  building  within  the  time  specified  in  the 
contract,  and  asked  for  damages  against  the  plaintiff  on  account  of 
such  breaches  in  the  sum  of  $670.  The  two  years*  statute  of  limita- 
tion was  also  interposed  as  a  defense  to  the  $243,  and  the  items  ag- 
gregating $237,  set  up  in  the  plaintiff's  petition.  It  was  further 
averred  in  the  defendant's  answer  that  the  contract  provided  that  the 
plaintiff  should  "excavate  to  the  depth  shown  in  plan  two  feet  below 
the  present  floor,''  and  that  when  the  work  was  begun  it  was  agreed 
that  the  excavation  should  be  only  one  foot,  and  that  the  saving  in 
excavation  should  be  added  to  the  height  of  the  walls,  which  more 
than  compensated  plaintiff  for  the  extra  height  to  which  the  walls 
were  built. 

By  supplemental  petition  the  plaintiff  alleged  that  the .  defendant 
had  waived  the  time  for  the  completion  of  the  building  by  entering 
into  a  contract  with  the  plaintiff  by  which  the  plans  were  materially 
changed,  without  any  stipulation  as  to  time.  He  also  alleged  that  if 
inferior  material  was  used  in  the  contruction  of  the  building,  the 
defendant  had  knowledge  thereof,  made  no  objections,  accepted  the 
building  without  objection  and  was  estopped  from  claiming  damages 
on  that  account. 

There  was  a  jury  trial  which  resulted  in  a  judgment  in  favor 
of  the  defendant  for  $1.00,  and  the  plaintiff  has  brought  the  case 
to  this  court  by  writ  of  error. 

We  sustain  the  second  and  third  assignments  of  error,  and  re- 
verse and  remand  the  case  on  account  of  error  in  the  court's  charge 
upon  the  question  of  limitation  and  in  refusing  a  requested  instruc- 
tion correctly  presenting  the  law  upon  that  phase  of  the  case.  The 
court's  charge  upon  the  subject  was  to  the  effect  that  if  the  items  as 
to  which  limitation  was  pleaded  became  due  more  than  two  years 
before  the  suit  was  brought,  such  items  were  barred  and  the  plaintiff 
not  entitled  to  recover  upon  them.  While  that  instruction  stated  the 
general  rule  as  to  limitation  correctly,  it  was  misleading  and  erro« 
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neons  as  applied  to  this  case.  The  plaintiff  did  not  seek  a  specific 
recovery  npon  the  items  against  which  limitation  was  pleaded,  which 
aggregafed  $480,  bnt  sought  to  recover  $267.15,  as  a  balance  due 
upon  an  account  which  included  those  items.  However,  the  undis- 
puted testimony  coming  from  both  sides  shows  that  those  items  were 
barred,  unless  they  were  paid  by  the  pajrments  admitted  by  the  plain- 
tiff. If  they  had  been  paid,  then  other  portions  of  the  account  which 
fell  due  later  were  not  barred.  On  that  point  the  undisputed  testi- 
mony coming  from  both  sides  shows  the  following  facts :  The  original 
contract  by  which  the  defendant  obligated  itself  to  pay  $1,475  con- 
tained a  stipulation  by  which  it  was  provided  that  one-fourtti  thereof 
was  not  to  be  paid  until  the  work  was  completed.  There  was  no 
agreement  as  to  when  payment  was  to  be  made  for  the  extra  work 
performed,  and  the  defendant's  manager  testified  that  the  indebted- 
ness for  those  items  was  due  when  the  work  was  performed.  The  last 
payment  made  by  the  defendant,  which  was  $500,  was  made  after 
the  indebtedness  for  the  extras  fell  due,  and  before .  the  completion 
of  the  entire  work,  and  therefore  $368.75,  being  one-fourth  of  the 
amount  owing  on  the  original  contract,  was  not  at  that  time  due. 
Neither  party  made  any  application  of  the  $500  payment,  nor  of  any 
other  payment  made  by  the  defendant.  Such  being  the  undisputed 
facts,  tiie  law  will  apply  the  payments  referred  to  to  the  debts  that  were 
then  due,  and  leave  unpaid  a  portion  of  that  which  was  not  then 
due,  and  as  to  which  there  was  no  limitation,  because  the  suit  was 
brought  before  that  portion  of  the  debt  was  barred.  (Willis  v. 
Mclntyre,  70  Texas,  34;  Phipps  v.  Willis,  11  Texas  Civ.  App.,  190; 
Shuford  V.  Chinski,  26  S.  W.  Rep.,  141.)  The  authorities  cited,  and 
others  to  the  same  effect,  hold  that  when  payments  are  made  on  a 
running  account  or  where  more  than  one  debt  is  owing,  and  the 
debtor  gives  no  direction  as  to  how  they  shall  be  applied,  and  the 
creditor  makes  no  application  of  them  to  any  particular  debt  or 
item,  the  law  will  apply  such  payments  to  the  oldest  debt,  or  the 
one  maturing  first. 

Applying  that  rule  to  this  case  we  hold  that  the  court  erred  in 
not  giving  appellant's  requesteu  instruction  upon  that  subject,  which 
would  have  applied  thai  rule  to  this  case.  In  fact,  the  witnesses  for 
both  parties  having  stated  the  facts  as  above  recited,  the  court  might 
properly  have  instructed  the  jury  to  disregard  the  plea  of  limitation. 

We  are  also  of  opinion  that  the  5th  and  6th  assignments  point 
out  inaccuracies  in  the  court's  charge,  which  should  be  corrected 
upon  another  trial. 

All  other  assignments  presenting  questions  of  law  are  overruled. 
Those  assailing  the  verdict  have  not  been  passed  upon  because  a  re- 
versal for  the  reasons  stated,  will  vacate  the  verdict  and  award  a  new 
trial. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


l&OTJ]  Thayeb  v.  Clark.  61 

Mary  L.  Thayer  et  al.  v.  Edward  Clark  et  al. 

Decided  June  21,  1907. 

1. — LliBitation— XYldence— Taet  Case. 

Where  a  defendant  entered  upon  a  tract  of  141  acres  and  enclosed  and  cul- 
tiTated  four  acres  thereof,  evidence  as  to  the  character  and  continuity  of  his 
claim  to  the  entire  tract  considered,  and  held  sufficient  to  support  a  verdict 
upon  his  plea  of  limitation,  as  to  the  entire  tract. 

S. — Charge— Construed  in  its  Entirety. 

Where  one  portion  of  a  chaige,  on  the  issue  of  limitation,  standing  alone, 
was  subject  to  the  criticism  that  it  tended  to  lead  the  jury  to  believe  that  mere 
iminierrupted  possession  for  ten  years  would  give  title  by  limitation,  but  such 
portion  of  the  charge  referred  the  jury  to  another  part  which  contained  full 
instructions  on  all  the  elements  necessary  to  establish  title  by  limitation,  the 
charge  as  an  entirety  was  not  calculated  to  mislead  the  jury. 

Error  from  the  District  Court  of  Harris  Counly.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Baker,  Boits,  Parker  &  Garwood  and  E.  P.  and  Otis  K.  Hamblen, 
for  plaintiff  in  error. 

Fisher,  Sears  &  Campbell,  for  defendant  in  error. 

GILL,  Chief  Justice. — ^We  adopt  from  the  brief  of  plaintiffs  in 
error  the  following  statement  of  the  nature  and  result  of  this  suit. 

On  September  19,  1902,  plaintiffs  in  error,  Mary  L.  Thayer,  W. 
W.  Thayer,  Maria  L.  Clark,  and  her  husband,  Harry  I.  Clark,  and 
Mary  C.  Skinner,  joined  by  her  husband,  Edgar  Skinner,  filed  their 
suit  in  the  District  Court  of  Harris  County,  in  the  form  of  trespass 
to  try  title  against  the  defendants  in  error,  Edward  Clark  and  his 
wife,  Alice  Clark,  and  several  other  parties,  in  which  suit  the  plain- 
tiffs claim  title  to  the  640  acre  survey  in  the  name  of  Moses  Merritt, 
located  near  Hockley,  in  Harris  County,  Texas.  The  defendants  in 
error,  Edward  Clark  and  his  wife,  on  January  4,  1904,  filed  tiieir 
amended  answer,  in  which  they  set  up  claim  to  about  141  acres  of 
Ihe  land  sued  for,  describing  the  same  by  metes  and  bounds,  and 
being  all  of  said  survey  lying  north  of  the  Houston  &  Texas  Central 
Bailway,  claiming  same  by  limitation  under  the  ten  years  statutes. 

In  replication  thereto  Maria  Clark,  and  her  husband,  Harry  I. 
Clark,  on  May  18,  1904,  filed  their  plea,  setting  forth  the  disability 
of  coyerture  of  the  said  Maria  L.  Clark,  and  that  her  interest  in 
said  land  was  an  undivided  one-fourth. 

On  January  22,  1906,  the  defendants  in  error,  Edward  Clark  and 
wife,  filed  their  motion  asking  for  a  severance  from  the  other  defend- 
ants in  said  cause,  which  was  granted  by  the  court.  As  to  said 
defendants  the  plaintiffs  dismissed  their  suit  as  t6  all  of  the  lands 
sued  for  in  their  original  petition  except  that  claimed  by  the  de-* 
fendants  under  their  plea  of  limitation.  The  suit  was  tried  as  be- 
tween the  plaintiffs  in  error  and  the  defendants,  Edward  Clark  and 
wife,  at  the  January  term,  1906,  of  said  court,  and  a  jury  having 
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been  demanded  by  the  defendants  in  error,  the  jury  returned  their 
verdict  in  favor  of  the  defendants,  Edward  Clark  and  wife,  for  the 
land  claimed  by  them  in  their  pleading,  except  one-fourth  interest 
therein,  and  found  for  the  plaintiff,  Maria  L.  Clark,  said  one-fourth 
interest,  and  judgment  was  entered  in  said  cause  in  accordance  with 
said  verdict  on  January  23,  1906.  The  plaintiffs  have  brought  the 
cause  here  by  writ  of  error. 

The  facts  are  as  follows:  The  plaintiffs  are  the  owners  of  the 
640  acre  Moses  Merritt  survey,  of  which  the  141  acres  in  controversy 
is  a  part,  except  insofar  as  their  title  has  been  divested  in  favor  of 
Edward  Clark  and  wife  under  their  plea  of  limitation  of  ten  years, 
and  the  sole  issue  for  the  jury  was  whether  the  truth  of  that  plea  had 
been  established.  Edward  Clark  testified  that  in  1888  he  purchased 
20  acres  of  school  land  adjoining  this  survey.  He  also  entered  upon 
and  enclosed  about  4  acres  of  the  141  acres  of  the  Moses  Merritt 
tract,  lying  east  of  the  railroad,  intending  to  acquire  the  141  acres 
by  purchase  from  the  State,  he  believing  at  that  time  it  was  public 
land.  It  was  vacant  land,  and  no  part  of  the  Merritt  has  ever  been 
in  possession  of  the  plaintiffs  or  any  one  for  them.  A  short  time 
after  Clark  entered  upon  the  land  he  learned  that  it  was  held  by 
private  ownership,  but  he  continued  to  claim  the  141  acres,  intending 
to  acquire  it  by  limitation.  He  maintained  this  claim  continuously 
for  more  than  ten  years  next  preceding  this  suit.  He  kept  up  his 
enclosure  and  each  year  cultivated  the  enclosed  part.  He  raised  a  crop 
thereon  each  year  except  two,  in  which  they  failed  by  reason  of  ad- 
verse weather  conditions,  but  he  planted  and  cultivated  during  those 
years.  As  to  the  fact  of  continuous  use  and  adverse  claim  he  is  cor- 
roborated by  several  witnesses  whose  testimony  shows  that  his  pos- 
session and  claim  were  open  and  well  known  in  his  neighborhood. 

Plaintiffs  adduced  several  witnesses  who  testified  to  admissions  on 
the  part  of  Clark  during  the  ten  year  period,  as  well  as  afterwards, 
that  he  was  not  holding  the  land  adversely  and  wished  to  buy  when 
the  owners  were  in  a  condition  to  sell  and  make  title.  Clark's  refusal 
to  answer  certain  questions  propounded  to  him  in  an  effort  to  take 
his  ex  parte  depositions  seriously  reflect  upon  the  truth  of  his  claim 
and  the  evidence  adduced  by  appellants  would  have  amply  sustained 
a  verdict  in  their  favor.  Tho  evidence  as  to  the  character  and  con- 
tinuity of  his  claim  is  sharply  conflicting. 

The  verdict  is  assailed  on  the  ground  that  it  is  against  the  great 
weight  and  preponderance  .  the  evidence.  The  press  of  business 
before  the  court  and  the  near  approach  of  the  close  of  the  term 
forbids  an  extended  discussion  of  the  evidence.  We  have  carefully 
examined  the  record  and  have  concluded  that  the  issue  presented 
was  peculiarly  for  the  jury  and  that  the  case  is  not  one  for  our 
interference  upon  the  facts.  The  assignment  addressed  to  this  ques- 
tion is  therefore  overruled. 

Error  is  predicated  upon  the  following  portion  of  the  court's 
main  charge:  ^TTou  are  further  charged  that  if  you  believe  from  the 
evidence  that  the  defendants,  Clark  and  wife,  were  in  peaceable  pos- 
session of  the  land  described  in  their  answer  for  ten  consecutive 
years,  cultivating,  using  and  enjoying  the  same,  as  you  have  been 
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heretofore  instructed  in  this  charge,  then  they  have  title  to  said  land 
by  virtue  of  said  possession,  and  you  are  charged  that  no  statement 
said  Clark  may  have  made,  if  any,  after  the  completion  of  said  ten 
years  (if  it  was  so  completed)  in  regard  to  how  he  held  said  land, 
would  have  the  effect  to  destroy  the  title  acquired  by  limitation  of 
ten  years,  if  any/' 

Evidence  was  adduced  to  the  effect  that  after  the  close  of  the  ten 
year  period  and  at  a  time  when,  under  certain  phases  of  the  proof, 
his  title  by  limitation  had  become  perfect,  he  admitted  that  he  had 
at  no  time  claimed  the  land  adversely.  The  charge  complained  of 
was  an  effort  to  properly  limit  the  force  of  such  declarations.  Appel- 
lants do  not  contend  that  such  declarations  made  after  his  title 
by  limitation  had  matured  would  divest  him  of  that  title,  but  com- 
plain that  the  charge  was  confusing  and  misleading  and  tended  to 
lead  the  jury  to  believe  that  mere  uninterrupted  possession  for  ten 
years  would  perfect  his  title.  The  charge  standing  alone  is  open  to 
the  criticism.  But  it  distinctly  refers  to  a  former  part  of  the  charge. 
The  part  referred  to  immediately  precedes  it-  and  contains  a  clear  and 
full  instruction  on  all  the  elements  necessary  to  establish  title  by  limi- 
tation. The  jury  are  also  therein  instructed  in  terms  that  if  at  any 
time  during  the  ten  year  period  the  defendants  admitted  they  were 
holding  until  they  could  purchase  from  the  true  owners,  they  could 
not  recover. 

That  a  charge  must  be  construed  in  its  entirety  is  axiomatic,  and 
we  are  clear  that  the  charge  complained  of  construed  in  the  light 
of  the  preceding  portion  to  which  it  refers  not  only  presented  a  cor- 
rect principle  of  law,  but  ought  not  to  have  misled  the  jury,  and  was 
not  likely  to  do  so.    Rost  v.  Missouri  Pac.  Ry.  Co.,  76  Texas,  172. 

Because  we  have  found  no  error  in  the  record  requiring  a  reversal 
the  judgment  is  in  all  things  afSrmed. 

Affirmed. 


City  of  Galveston  v.  Simon  P.  Mistrot. 

Decided  June  21,  1907. 

1. — Criminal  Proseoationi — ^Prevention  by  Xnjnnotion. 

A  writ  of  injunction  should  not  be  granted  upon  a  petition  which  alleges, 
in  substance,  that  petitioner  has  been  prosecuted  and  convicted  for  an  oflTense 
of  which  he  is  not  guilty,  and  that  without  the  interposition  of  a  court  of 
equity  by  its  writ  of  injunction  he  will  be  continually  arrested  and  prosecuted 
and  convicted  for  violation  of  an  ordinance  which  he  has  not  violated  and 
which  he  does  not  propose  to  violate. 


Where  no  property  rights  are  involved  a  court  of  equity  will  not  interfere 
with  the  tribunals  chained  with  the  administration  of  the  criminal  laws,  even 
to  prevent  a  multiplicity  of  prosecutions. 

Appeal  from  the  District  Court  of  Galveston  County.     Tried  below 
before  the  Hon.  Lewis  Fisher. 
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M.  E,  Kleberg,  for  appellant. — ^It  is  a  general  rule  of  law  that  a 
court  of  equity  will  not  restrain  the  enforcement  of  a  criminal  law, 
even  if  such  criminal  law  be  void,  for  the  reason  that  the  party  ag- 
grieved has  an  ample  remedy  at  law  and  may  have  such  criminal 
law  declared  invalid  by  the  courts  of  criminal  jurisdiction  of  the 
country.  The  only  deviation  from  this  rule  occurs  when  it  is  sought 
to  enforce  a  void  criminal  law  and  that  such  enforcement  will  result 
in  the  destruction  of  val»;;-ble  property  rights.  The  mere  fact  that 
the  defendant  in  such  a  ;jiOsecutiou  »/ill  be  put  to  expense  and  in- 
convenience will  not  a"thorize  the  Interference  of  a  court  of  equity. 
Greiner-Kelley  Drug  Co.  v.  Jruett,  97  Texas,  377,  and  cases  there 
cited;  Wade  v.  Ifunnelly,  19  Texas  Civ.  App.,  256;  City  of  Austin 
V.  Austin  City  Cemetery  Association,  87  Texas,  330. 

James  B.  and  Charles  J,  Stubh^,  iox  appellee. — When  an  ordinance, 
or  its  penal  provision,  is  void,  Pid  property  rights  would  be  injuriously 
affected  by  its  enfo:3emen',  equity  '..'ill  enjoin,  although  a  legal  remedy 
may  exist.  City  of  xxustin  -.  Ai:;tin  City  Cemetery  Association,  87 
Texas,  330;  Greiner-Eelle:-  Drug  Co.  v.  Truett,  97  Texas,  377,  and 
cases  there  cited;  Port  of  Mobile  v.  Louisville  &  N.  R.  Co.,  84 
Ala.,  115,  8  So.  Bep.,  106;  City  Council  of  Montgomery  v.  Louisville 
&  N.  Ry.,  84  Ala.,  127,  4  So.  Rep.,  626;  Sylvester  Coal  Co.  v.  City 
of  St.  Louis,  130  Mo.,  323,  32  S.  W.  Rep.,  649,  16  Am.  &  Bng.  Enc. 
of  Law,  372. 

REESE,  Associate  Justice. — ^Appellee  brings  this  suit  to  enjoin 
the  city  of  Galveston  .  ad  certain  of  its  officers  from  prosecuting  ap- 
pellee for  alleged  violations  of  a  certain  penal  ordinance  of  the  city 
with  regard  to  the  obstruction  of  the  sidewalks.  Upon  trial  the  plain- 
tiff had  judgment  enjoining  such  prosecutions  as  long  as  the  ordi- 
nance should  remain  in  force,  saving  to  the  city  the  right  to  amend 
or  repeal  the  same.     From  the  judgment  the  defendant  appeals. 

The  ordinance  in  question  is  article  512  of  the  code  of  ordinances 
of  the  city  and  so  rucii  c'  wie  same  as  is  material  to  the  decision  x)f 
this  appeal  is  as  followc: 

"Art.  512.  The  sidewalks  of  the  city  of  Galveston  shall  be  six- 
teen feet  wide,  and  it  .'lall  be  unlawful  to  obstruct  same  in  any  man- 
ner whatever  by  goods,  wares  or  merchandise  of  any  kind,  and  mer- 
chants, shopkeepers  and  other  persons  ar.  required  to  move  the  goods, 
wares  and  all  -^ther  objects  which  might  obstruct  or  encumber  the 
sidewalks,  into  their  houses,  yardr,  or  jther  places  under  a  penalty 
of  not  exceeding  twenty-five  dollar  ±0  every  da}  such  obstruction 
or  encumbrance  shall  exist;  provided  any  merchant,  shopkeeper  or 
other  person  occupying  anc  doing  business  in  any  house  in  this  city 
shall  be  allowed  four  feet  of  ^  inner  side  of  the  sidewalk  fronting 
such  house  for  the  shelter  and  display,  but  not  for  the  sale,  of  such 
goods,  wares  and  merchandise  as  are  sold  and  dealt  in  by  such 
person  within  .  h  house.  .  .  .  Any  person  who  shall  violate  any 
provisions  of  this  article  shall  be  fined  not  exceeding  twenty-five  dol- 
lars for  such  offense,  and  each  day  such  violation  shall  continue  shall 
constitute  a  separate  offense." 
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The  petition  alleges  that  appellee  has  been  prosecuted  and  con- 
victed in  three  separate  cases  for  alleged  violation  of  this  ordinance, 
and  that  he  is  threatened  by  the  officers  of  the  city  with  further  ar- 
rests and  prosecutions  for  each  day  that  he  continues  to  obstruct  the 
sidewalks  in  the  manner  charged. 

It  is  further  alleged  that  appellee  and  his  firm  under  the  terms 
of  the  ordinance  are  allowed  four  feet  of  the  inner  side  of  the  side- 
walk fronting  said  building,  for  the  shelter  and  display,  but  not  for 
the  sale  of  such  goods,  wares  and  merchandise  as  are  sold  and  dealt 
in  by  him  and  them  within  said  building;  that  a  part  of  such 
goods,  wares  and  merchandise  consists  of  packing  cases  or  boxes  which 
are  purchased  by  plaintiff  and  his  firm  from  retail  dealers  and  are 
sold  and  dealt  in  by  him  and  them  within  said  house  or  building,  and 
are  also  used  as  the  receptacles  of  goods  which  are  shipped  and  are 
necessary  to  said  business;  that  under  the  above  authority,  he  and  his 
firm  place,  shelter  and  store  said  cases  or  boxes  on  the  inner  side  of 
the  sidewalk  fronting  said  house  and  within  the  four  feet  next  to 
said  building  allowed  for  the  shelter  and  display  of  said  merchandise, 
but  not  for  the  sale  thereof,  and  no  sales  are  made  upon  or  from 
said  sidewalk. 

It  is  alleged  that  he  is  threatened  with  continuous  prosecutions 
because  of  his  use  of  said  four  feet  of  the  inner  side  of  the  sidewalk 
for  the  shelter  of  said  merchandise  and  that  the  ordinance  is  invalid 
on  several  grounds  set  out  in  the  petition. 

It  is  to  be  gathered  from  the  judgment  that  the  trial  court  did 
not  hold  the  ordinance  invalid,  but  did  hold  that  the  acts  charged 
by  appellants  to  be  violations  thereof  were  not,  in  fact,  violations  of 
the  ordinance,  but  that  the  use  made  by  appellee  of  the  sidewalk 
was  such  use  as  was  authorized  by  the  terms  of  the  ordinance. 

The  case  made  by  appellee  by  his  pleadings  and  evidence  is  that 
he  has  been  prosecuted  and  convicted  for  an  offense  of  which  he  is 
not  guilty,  and  that  without  the  interposition  of  a  court  of  equity,  by 
its  writ  of  injunction,  he  will  be  continually  arrested  and  prosecuted 
and  convicted  for  violation  of  an  ordinance  which  he  has  not  violated 
and  which  he  does  not  propose  to  violate.  In  this  view  as  presented 
by  the  petition  it  is  immaterial  that  the  ordinance  is  void. 

We  Imow  of  no  case,  and  have  been  referred  to  none,  in  which  a 
court  of  equity  has  interfered  by  injunction  upon  the  grounds  upon 
which  its  aid  is  invoked  in  this  case.  That  a  court  of  equity  should 
find  that  upon  the  facts  stated,  in  a  petition  for  injunction,  the  plain- 
tiff is  not  guilty  of  violation  of  a  penal  ordinance  of  a  city,  for  the 
violation  of  which  he  has  been  arrested,  tried  and  convicted,  and  is 
threatened  with  repetitions  of  the  same,  affords  no  ground  for  such 
injunction  and  the  substitution  by  the  court  of  its  own  judgment  upon 
the  effect  of  the  evidence  as  establishing  the  guilt  of  the  party  charged, 
for  that  of  the  ordinary  tribunals  charged  with  the  administration  of 
the  criminal  laws  in  the  ordin-ary  way.  This  is  especially  true  in  this 
State  where  the  uUimate  decision  of  questions  of  civil  and  criminal 
law  and  procedure  is  vested  in  different  tribunals. 

This  is  not  affected  by  the  fact  that  ihere  will  be,  unless  the  writ 
Vol.  XLVII.  CivU— «. 
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of  injunction  is  granted^  a  multiplicity  of  suits  or  prosecutions.  No 
property  right  of  appellee  is  invaded  by  the  ordinance  in  question.  The 
only  property  right  he  claims  is  one  which  is  granted  to  him  in  express 
terms  of  the  ordinance  and  which  he  holds  by  no  other  tenure^  and 
which  is  in  violation  of  the  terms  of  the  very  criminal  statute  of 
the  State,  the  existence  of  which  he  invokes  as  a  ground  for  holding 
the  ordinance  void. 

It  is  stated  by  Mr.  Pomeroy  that,  *The  principle  is  generally,  but 
not  universally,  accepted,  that  the  enforcement  of  a  void  municipal 
ordinance  may  be  enjoined,  where  an  injunction  is  necessary  for  the 
purpose  of  avoiding  a  multiplicity  of  suits,  or  of  preventing  irrepar- 
able injury  to  private  rights.  Multiplicity  of  snits  may  be  a  ground 
for  the  injunction  either  when  a  large  group  of  persons  are  threat- 
ened with  prosecution  for  violation  of  the  invalid  ordinance,  or 
numerous  prosecutions  are  begun  or  threatened  against  a  single  person. 
Some  cases,  however,  deny  the  right  to  equitable  interference,  on  the 
ground  that  the  complainant's  defense  to  the  prosecution  affords  him 
an  adequate  remedy  at  law.  Belief  has  been  more  frequently  denied 
against  the  enforcement  of  penal  ordinances  on  the  ground  that  the 
proceedings  for  their  enforcement  were  of  a  criminal  or  quasi  criminal 
nature,  and  that  equity  declines  to  interfere  with  the  administration 
of  the  criminal  laws.  It  is  believed,  however,  that  in  applying  this 
rule  the  courts  have  sometimes  lost  sight  of  its  qualification,  which 
is  as  well  settled  as  the  rule  itself,  that  a  court  of  equity  may  in  a 
proper  case  interfere  by  injunction  to  restrain  any  act  or  proceeding, 
whether  connected  with  crime  or  not,  which  tends  to  the  destruction 
or  impairment  of  property  or  property  rights.*'  (5  Pom.  Eq.  Bern., 
sec.  354.) 

No  property  rights  of  appellee  are  involved  in  the  present  case. 
He  has  no  right  to  the  use  of  the  sidewalk  except  such  as  is  given 
to  him  by  the  ordinance,  and  even  if  the  doctrine  be  approved  that, 
without  such  ground,  the  writ  of  injunction  may  be  resorted  to  pre- 
vent a  multiplicity  of  suits  or  prosecutions  for  violations  of  a  void 
penal  ordinance,  such  case  is  not  presented  here.  The  appellee  seeks 
equitable  relief  really  because  he  has  been  and  will  continue  to  be 
prosecuted  and  convicted  upon  evidence  which  does  not  establish  his 
guilt.     (Greiner-Kelley  Drug  Co.  v.  Truett,  97  Texas,  380.) 

It  is,  moreover,  doubtful  if  the  doctrine  has  any  sanction  in  this 
State,  that  equity  will  interfere  by  injunction  to  restrain  the  enforce- 
ment of  a  void  penal  ordinance  of  a  city  on  the  sole  ground  that  it 
is  necessary  to  prevent  a  multiplicity  of  suits,  where  no  property 
rights  are  involved  or  interfered  with  by  the  ordinance,  and  no  spe- 
cial grounds  other  than  the  mere  fact  that  a  multiplicity  of  suits 
is  threatened.     (Wade  v.   Nunnelly,   19  Texas  Civ.  App.,  256.) 

In  the  case  of  Harding  v.  Commissioners,  3  Texas  Ct.  Bep.,  162, 
it  is  intimated  that  equity  might  properly  interfere  in  such  cases  if 
it  is  made  to  appear  that  the  person  seeking  the  relief  would  be 
harrassed  with  numerous  prosecutions  and  would  be  unable  **to  give 
bond  and  continue  his  business  pending  such  prosecutions.*' 

In  22  Cyclopedia  of  Law  and  Procedure  (p.  891),  the  doctrine  is 
stated  that  the  enforcement  of  a  void  ordinance  will  be  enjoined  by 
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a  court  of  equity,  "where  the  illegal  action  will  give  rise  to  a  mnl- 
tiplicity  of  actions  at  law  if  it  is  not  prevented/^ 

Such  of  the  cases  cited  in  support  of  the  doctrine  as  we  have  been 
able  to  examine  seem  to  involve  directly  property  rights,  and  the 
decisions  might  safely  rest  upon  the  generally  accepted  doctrine  that 
equity  may  interfere  on  that  ground,  or  other  special  grounds  ex- 
isting in  addition  to  the  ground  of  preventing  a  multiplicity  of  suits. 
(Schlitz  Brewing  Co.  v.  Superior,  93  N.  W.  Rep.,  1120;  Cleveland 
V.  Cleveland  City  R.  R.  Co.,  194  IT.  S.,  517;  Detroit  v.  Detroit  Cit. 
St  Ey.  Co.,  184  U.  S.,  368;  Los  Angeles  City  Water  Co.  v.  Los  An- 
geles,  88  Fed.   720;  Hutchinson  v.  Beckham,  118  Fed.   399.) 

It  seems  to  us  that  appellee  has  a  plain  and  adequate  remedy  at 
law  by  the  ordinary  process  of  appeal  through  the  ordinary  channels. 
If  the  courts  having  jurisdiction  of  such  cases  upon  appeal  shall  hold 
that  the  acts  charged  against  him  do  not  amount  to  a  violation  of 
the  ordinance  in  question,  or  that  the  same  is  void,  there  can  be  no 
question  that  the  prosecution  will  cease.  While  the  remedy  of  injunc- 
tion sought  in  this  case  may  be,  and  perhaps  is,  more  convenient  to 
him,  it  can  not  for  that  reason  be  said  that  the  other  is  not  "plain 
and  adequate,  or  in  other  words,  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administration  as  the  remedy  in  equity.'' 
(Siunner  v.  Crawford,  91  Texas,  132.) 

It  is  unnecessary,  in  the  view  we  take  of  it,  for  us  to  decide  whether 
the  ordinance  in  question  is  or  is  not  void.  That  question  we  therefore 
leave  to  the  appropriate  tribunals. 

The  trial  court  erred  in  granting  and  perpetuating  the  injunc- 
tion.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Decided  June  21,  1907. 

1. — ^Priaei^al  and  Agent— Eatification. 

A  principal  can  not  be  held  to  have  ratified  the  unauthorized  act  of  his 
agent  unless  at  the  time  he  does  the  act  from  which  ratification  is  sought  to 
be  implied  he  had  full  knowledge  of  all  the  facts.  Evidence  considered,  and 
held  insufficient  to  show  ratification. 

Sw — ^Destraction  of  Crop— Xeanire  of  Damage. 

The  general  measure  of  damage  for  the  destruction  of  a  growing  crop  is 
its  market  value  at  the  time  of  its  destruction,  and  this  value  is  fixed  bj 
what  it  would  have  been  worth  in  the  market  had  it  matured,  less  the  costs  of 
cultivating,  harvesting  and  marketing. 

t^ — Written  Gontraet— Srldenee  to  Vary. 

Parol  evidence  is  not  admissible  to  change  or  vary  the  terms  of  a  con- 
tract in  writing,  except  under  allegations  of  fraud,  accident  or  mistake. 

4^ — Contract-^Proof  of  Consideration. 

Parol  evidence  is  admissible  to  contradict  and  vary  the  recited  considera^ 
lion  in  a  written  contract  of  sale  or  lease,  and  to  prove  the  true  consideration 
for  such  contract. 
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Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  T.  C.  Crane. 

Stevtns  dk  Pickett,  for  appellant. — ^Even  the  general  agent  of  a  cor- 
poration, like  that  of  an  individual,  has  only  such  powers  incident 
to  his  regular  duties  as  are  usual,  proper  and  necessary  for  the  accom- 
plishment of  the  purpose  of  his  employment  or  the  performance  of 
the  work  in  which  he  is  engaged.  Houston  &  T.  C.  By.  Co.  v.  Mc- 
Kinney,  55  Texas,  184;  McAlpin  v.  Cassidy,  17  Texas,  462;  Miller  v. 
Sullivan,  14  Texas  Civ.  App.,  131;  Franco-Texan  Land  Co.  v.  Mc- 
Cormick,  85  Texas,  420;  Bemheim  v.  Lyon,  25  S.  W.  Rep.,  57; 
Heflin  v.  Campbell,  5  Texas  Civ.  App.,  107. 

Where  there  is  a  complete  destruction  of  growing  crops  the  measure 
of  damages  is  the  market  value  of  such  crops  at  the  time  of  their 
destruction.  Texas  &  Pac.  By.  Co.  v.  Bayliss,  62  Texas,  570;  Texas 
&  St.  Louis  By.  Co.  v.  Young,  60  Texas,  201;  International  &  G.  N. 
By.  Co.  V.  Pape,  73  Texas,  502. 

It  is  error  to  charge  on  a  feature  of  law  which  is  in  nowise  put 
in  issue  by  the  evidence.  International  &  G.  N.  By.  Co.  v.  Simcock, 
81  Texas,  504;  Texas  &  St.  L.  By.  Co.  v.  Beid,  1  Texas  App.  C,  C, 
sec.  120. 

Before  one  can  be  held  to  have  ratified  an  unauthorized  act  of  his 
agent,  he  must  be  given  and  possess  full  knowledge  of  all  the  facts 
and  circumstances  surrounding  the  act  he  is  said  to  ratify.  Com- 
mercial Bank  v.  Jones,  18  Texas,  824;  Jones  v.  Ford,  60  Texas,  132; 
Etheridge  v.  Price,  73  Texas,  601. 

If  the  act  of  an  agent  does  not  come  within  the  scope,  or  apparent 
scoJ)e,  of  the  authority  of  said  agent,  his  principal  can  not  be  bound 
by  such  act  simply  because  the  party  dealing  with  said  agent  believed 
and  relied  upon  his  having  the  authority  to  perform  the  act.  McAlpin 
V.  Cassidy,  17  Texas,  462;  Franco-Texan  Land  Co.  v.  McCormick,  85 
Texas,  422;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Johnson,  2  Texas  App. 
C.  C,  sec.  234. 

Marshall  &  Marshall  and  A.  TT.  Marshall,  for  appellee. — ^Where  a 
corporation  holds  a  person  out  as  its  general  agent  to  act  in  all  things 
necessary  to  the  carrying  owt  of  a  piece  of  work,  and  such  acts  are 
within  the  apparent  scope  of  his  authority,  viewed  from  all  the  sur- 
rounding circumstances,  the  principal  is  liable  for  such  acts  of  the 
agent,  although  same  might  have  been  outside  of  the  power  really 
conferred  upon  him.  And  the  making  of  a  contract  of  employment 
with  another  in  consideration  of  the  lease  of  a  farm  and  house,  when 
such  a  lease  is  necessary  to  carry  along  the  work,  is  such  an  act  as 
comes  under  the  apparent  scope  of  the  authority  of  the  agent.  Mer- 
riman  v.  Fulton,  29  Texas,  98;  New  York,  etc.,  Ins.  Co.  v.  Bohr- 
bough,  2  Texas  App.  Civ.,  168;  Barnes  v.  Downs,  2  Texas  App.  Civ., 
474;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Hume,  87  Texas,  219;  Lillard  &  Co. 
V.  Mitchell,  3  Texas  App.  Civ.,  sec.  457;  Collins  v.  Cooper,  65  Texas, 
460;  Fitzhugh  v.  Franco-Texas  Land  Co.,  81  Texas,  306;  Missouri 
Pac.  By.  Co.  v.  Simons,  6  Texas  Civ.  App.,  625;  Flewellen  v.  Mit- 
tenthal,  38  S.  W.  Bep.,  235;  Merchants  &  F.  Cotton  Co.  v.  Lufkin 
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Nat  Bank,  9  Texas  Ct.  Eep.,  258;  Tabet  v.  Powell,  13  Texas  Ct. 
Bep.,  436;  Irions  v.  Cook,  11  Ired.  (K  Car.),  203;  Ecker  v.  Ey.  Co., 
8  Mo.  App.,  223. 

If  the  authority  of  the  agent  is  a  general  authority,  with  no  writ- 
ten authority,  bnt  his  powers  are  general  to  carry  out  a  certain  work, 
in  constming  his  powers,  great  latitude  is  given,  and  those  acts  will 
be  constmed  as  within  the  apparent  scope  of  his  authority  which 
otherwise  would  not;  and  especially  so,  when  the  agent  has  exercised 
similar  powers  and  done  similar  acts  which  were  acquiesced  in  by 
the  principal.  Hull  v.  East  Line,  etc.,  Co.,  66  Texas,  620;  Poole  v. 
Houston  &  T.  C.  By.  Co.,  58  Texas,"  139 ;  Collins  v.  Cooper,  65  Texas, 
466. 

Where  plaintiff  declares  on  a  parol  contract,  and  defendant  denies 
same  and  pleads  a  written  contract,  and  when  plaintiff  undertakes  to 
prove  his  parol  contract,  the  mere  fact  that  defendant  has  pleaded  a 
written  contract,  which  is  not  yet  in  evidence  or  before  the  court, 
will  not  be  ground  for  refusing  parol  evidence  on  a  parol  contract. 
Parol  evidence,  is  admissible  to  prove  a  parol  contract,  and  the  writ- 
ten contract,  if  there  were  such  in  this  case,  was  not  before  the  court, 
hence  there  could  be  no  such  thing  as  contradicting  a  written  con- 
tract by  parol  evidence.  Besides,  plaintiff  uitterly  denied  the  written 
contract  in  toto,  and  parol  evidence  was  admissible  to  present  plain- 
tiff's case,  even  if  the  written  contract  affirmed  by  defendant,  had 
been  first  introduced.     1  Greenl.  Evi.,  sec.  275  et  seq. 

If  the  crops  destroyed  have  no  market  value,  and  are  such  as  to 
have  no  market  value,  the  measure  of  damage  for  destruction  of  same 
-would  be  the  reasonable  value  of  the  crops  destroyed.  City  of  Dallas 
V.  Allen,  40  S.  W,  Bep.,  324;  Ethridge  v.  San  Antonio  &  A.  P.  By. 
Co.,  39  S.  W.  Bep.,  204  (Texas);  Gulf,  C.  &  S.  P.  Ey.  Co.  v. 
Sumrow,  4  Texas  App.  Civ.,  679;  Texas  &  S.  L.  By.  Co.  v.  Beid,  1 
Texas  App.  Civ.,  120. 

In  suits  for  damages  for  destruction  of  a  growing  crop  the  correct 
criterion  of  estimating  its  value  is  to  estimate  its  value  when  matured, 
and  make  proper  reductions  for  contingencies  and  expenses  attending 
its  future  cultivation  and  care.  Gulf,  C.  &  S.  F.  Ey.  v.  McGowan, 
73  Texas,  355 ;  International  &  G.  N.  By.  Co.  v.  Pape,  73  Texas,  501 ; 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Parr,  8  Texas  Civ.  App.,  284. 

Batification  or  accepting  part  of  benefits  of  a  contract  is  a  rati- 
fication of  the  whole.  Miller  v.  McDannell,  1  Posey,  TJ.  C,  262 ;  Con- 
ley  V.  Columbus  Tap  By.,  44  Texas,  581 ;  Word  v.  McKinney,  25  Texas, 
267. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  appellant,  a  private  corporation  chartered  under  the  laws  of 
this  State,  to  recover  damages  for  the  breach  of  a  rental  contract 
alleged  to  have  been  made  by  appellant  acting  through  its  duly  au- 
thorized agent,  A.  A.  Kelly. 

The  petition  alleges,  in  substance,  that  on  the  Ist  day  of  April, 
1906,  plaintiff  rented  to  defendant  for  the  use  and  occupancy  of  the 
workmen  and  teams  employed  by  it  in  the  construction  of  a  railroad 
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through  Liberty  County,  known  as  the  Beaumont,  Sour  Lake  and 
Western  Railroad,  certain  premises  in  said  county,  known  as  the 
Berryhill  farm;  that  by  the  terms  of  said  rental  contract  defendant 
was  given  the  right  to  the  use  and  possession  of  the  dwelling  house, 
bam  and  stable  lot  on  said  premises  for  a  time  of  two  and  one-half 
months,  and  plaintiff  expressly  reserved  the  right  to  cultivate  the  farm 
upon  the  premises  during  said  occupancy  of  the  remainder  of  the 
premises  by  defendant;  that  as  consideration  for  the  use  of  the  prem- 
ises so  let  to  defendant  it  agreed  and  promised  to  give  plaintiff,  who 
is  a  physician,  all  of  the  medical  practice  required  by  the  employees 
of  defendant  during  the  construction  of  said  railroad  through  Lib- 
erty County,  and  guaranteed  to  plaintiff  that  the  value  of  said  prac- 
tice to  him  would  not  be  less  than  $150  per  month,  and  promised 
to  reserve  each  month  from  the  wages  earned  by  its  employees  the 
amount  so  guaranteed  to  plaintiff  and  pay  same  to  him;  that  plain- 
tiff delivered  possession  of  the  rented  premises  to  defendant  and  it 
enjoyed  the  use  and  occupancy  of  same  in  accordance  with  said  con- 
tract, but  that  defendant  failed  and  refused  to  comply  with  its 
agreement  to  give  plaintiff  the  medical  practice  required  by  said 
employees  and  has  only  paid  plaintiff  for  medical  services  rendered 
by  him  during  a  portion  of  the  month  of  April,  1907;  that  by  rea- 
son of  defendant's  breach  of  said  contract  plaintiff  has  lost  the  sum 
of  $150  per  month  for  the  months  of  May,  June,  July,  August  and 
September,  1906,  aggregating  the  sum  of  $750;  that  defendant  in 
further  disregard  and  violation  of  its  said  contract  allowed  its  em- 
ployees to  tear  down  the  fence  around  the  farm  upon  said  premises 
and  to  turn  the  teams  used  by  them  into  said  farm  and  thereby 
destroyed  the  crop  which  was  being  grown  thereon  by  plaintiff  and 
which,  at  the  time  it  was  eo  destroyed,  was  of  the  value  of  $225. 
The  prayer  of  the  petition  is  for  the  recovery  of  said  sums  of  $750 
and  $225. 

The  defendant  answered  by  general  and  special  exceptions  and 
general  denial,  and  specially  pleaded  that  the  contract  under  which 
it  rented  from  plaintiff  the  premises  described  in  plaintiff's  petition 
was  in  writing,  and  that  the  consideration  for  the  use  of  said  prem- 
ises as  shown  by  said^  contract  was  $60,  which  amount  it  had  paid 
plaintiff,  and  that  under  said  contract  the  whole  of  the  premises, 
including  the  farm,  were  let  to  defendant  and  it  was  therefore  not 
liable  to  plaintiff  for  any  injury  to  any  crop  that  may  have  been 
planted  by  him  on   said   farm. 

There  was  a  jury  trial  in  the  court  below,  and  verdict  and  judg- 
ment was  rendered  in  favor  of  plaintiff  for  $450  on  his  claim  for 
$150  per  month  under  the  contract,  and  the  further  sum  of  $100  as 
compensation  for  the  crop  destroyed  by  the  defendant. 

The  evidence  shows  that  appellant  rented  from  appellee  the  prem- 
ises described  in  the  petition  and  occupied  and  used  same  for  the 
housing  and  accommodation  of  the  men  and  teams  employed  in  the 
construction  of  the  railroad  before  mentioned,  from  about  April  the 
1st  to  June   15,   1906. 

Appellee   testified   that  he  did   not  rent   appellant   the  field,   but 
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only  rented  the  house  and  yard  and  the  bam  and  stable  lot;  that  he 
had  rented  the  place  himself  for  the  year  1906  for  $65  and  that 
appellant's  agent,  Kelly,  agreed  to  pay  him  the  $65  for  the  use  of 
the  house  and  bam  with  yard  and  lot  connected  therewith.  He 
further  testified  as  follows:  "He  (Kelly)  also  told  me  that  I  could 
have  the  practice  for  all  the  men  who  had  worked  there,  on  the 
contract  building  the  road,  and  that  he  would  have  from  100  to  500 
men  at  work  all  the  time,  and  they  would  pay  me  fifty  cents  per  man 
per  month  for  my  work,  and  that  I  could  get  this  fifty  cents  per 
man  per  month  from  the  first  of  April  to  the  first  of  October,  and 
may  be  to  the  first  of  December,  and  that  he  would  guarantee  it  to 
be  $150  per  month  during  that  time,  and  then  I  agreed  to  rent 
him  my  place  on  those  terms;  and  the  contract  was  to  last  from 
the  first  of  April  to  the  first  of  October,  1906.  I  knew  that  they 
had  working  for  them  during  that  time  from  300  to  400  men,  and  I 
was  to  get  fifty  cents  per  man  per  month  and  had  an  agreement 
with  Mr.  Kelly  to  pay  me  the  certain  amount  of  $150  per  month. 
I  went  to  work  and  worked  about  two  weeks  and  me  and  Mr.  Kelly 
both  were  discharged.  Or,  m^ybe  I  worked  three  weeks.  And 
after  awhile  they  sent  me  a  check  for  $36.  I  worked  for  them 
under  that  contract  and  they  paid  me  $36  by  a  check,  signed  by  the 
Suderman-Dolson  Company.  I  stopped  working  for  the  Suderman- 
Dolson  Company  because  I  was  notified  that  I  and  Mr.  Kelly  were 
both  discharged  from  the  service  of  this  company."  Appellee  further 
testified  that  he  only  made  one  contract  with  appellant  for  the 
rent  of  the  premises  and  that  said  contract  was  not  in  writing. 
The  appellant  introduced  in  evidence  the  following  written  contract: 
*'April  5,  1906.  I,  John  P.  Eodgers,  for  and  in  consideration  of 
sixty  dollars  paid  to  me  by  the  Suderman-Dolson  Company,  of 
Houston,  which  is  hereby  acknowledged,  do  hereby  lease  my  place, 
including  farm,  all  buildings,  out-houses,  and  enclosures,  to  the  said 
Suderman-Dolson  Company,  for  the  term  of  eight  months,  or  until 
they  shall  complete  the  work  of  constructing  the  Beaumont,  Sour 
Lake  &  Western  Railway.  The  place  rented,  and  above  mentioned, 
is  my  home  place,  and  is  known  as  the  Berryhill  place.  Liberty 
County,  Texas. 

"J.  F.  Eodgers. 
'Witness:     C.  E.  Stephens.'' 

C.  E.  Stephens,  whose  name  is  subscribed  to  this  contract  as  a 
witness,  testified  for  appellant  that  he  was  present  and  saw  appellee 
sign  the  same. 

In  regard  to  the  execution  of  this  contract  appellee  testified:  "I 
never  signed  that  contract.  I  never  saw  anything  like  it  in  my  life. 
I  signed  that  receipt  for  $38.  That  is  the  $38  with  $6  deducted  as 
a  commissary  account.  I  recognize  my  signature  on  that  receipt, 
but  I  don't  know  anything  about  that  one  on  the  contract.  I  might 
have  signed  it  but  I  didn't  sign  it  to  that  kind  of  a  contract.  The 
signature  on  there  they  put  it  on  there.  I  never  signed  any  such  con- 
tract as  this  to  my  recollection.    That  signature  on  the  contract  looks 
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very  much  like  mine;  they  might  have  changed  the  writing  on  that 
paper.  I  wouldn't  swear  that  the  signature  on  it  is  mine.  I  will  not 
swear  that  it  is  not  mine.  It  looks  like  my  signature.  I  would  not 
swear  that  it  is,  or  is  not,  my  signature.^*  Appellee  testified  that 
Kelly  paid  him  $60  for  the  rent  of  the  premises. 

Other  witnesses  for  plaintiff  testified  that  Kelly  agreed  as  a  part 
consideration  for  the  use  of  the  premises  to  employ  appellee  as  the 
regular  physician  for  the  workmen  of  appellant  engaged  in  the  con- 
struction of  the  railroad,  and  guaranteed  that  he  would  receive  as 
much  as  $150  per  month  for  his  services  as  such  physician.  Kelly 
was  an  employee  of  appellant  and  was  the  foreman  in  charge  of  the 
work  of  constructing  the  Beaumont,  Sour  Lake  &  Western  Railroad 
through  Hardin  County,  appellant  having  the  contract  for  the  con- 
struction of  said  road.  He  employed  the  men  to  perform  the  labor 
necessary  in  the  construction  of  the  road  and  paid  them  the  wages 
fixed  by  appellant,  and  had  general  supervision  and  control  over  the 
men  and  the  work.  He  was  not  authorized  by  the  appellant  to 
employ  a  physician  for  the  men  engaged  in  the  work,  and  the  ap- 
pellant company  had  not  followed  the  practice  of  employing  a  phy- 
sician for  its  laborers  and  of  deducting  from  the  wages  of  the  laborers 
any  sum  per  month  for  payment  of  a  physician's  salary.  As  soon  as 
the  company  learned  that  appellee  was  claiming  that  Kelly  had  em- 
ployed him  as  a  physician  and  had  agreed  to  retain  a  portion  of  the 
wages  of  the  laborers  to  pay  him  a  monthly  salary,  it  notified  appellee 
that  Kelly  had  no  such  authority  and  that  it  would  not  be  bound 
by  such  contract,  and  also  discharged  Kelly  from  its  service.  This 
discovery  was  not  made  by  appellant  until  it  received  the  pay  rolls 
for  the  month  of  April  from  which  it  appeared  that  some  of  its 
employes  had  been  charged  fifty  cents  a  piece  as  medical  fees  to 
be  paid  appellee.  The  sum  so  deducted  from  the  wages  of  the  laborers 
amounted  to  $38  and  this  sum  was  paid  appellee. 

The  manager  of  appellant  company  testified  that  the  $38  was 
turned  over  to  appellee  because  the  company  was  occupying  his  house 
and  did  not  want  any  trouble  with  him,  and  that  the  money  was 
not  paid  back  to  the  men  from  whom  Kelly  had  collected  it. 

There  is  no  evidence  that  appellee  ever  informed  any  of  appellant's 
officers  or  agents  that  Kelly  had  asrreed  as  consideration  for  the 
use  of  said  premises  to  pay  him  $150  per  month  or  had  employed 
him  for  any  definite  time,  and  appellant's  manager  testified  that 
appellant  had  no  notice  of  such  claim  by  appellee  until  this  suit  was 
brought. 

Appellant  presents  numerous  assignments  of  error,  but  we  deem 
it  unnecessary  to  discuss  any  of  them  in  detail. 

We  do  not  think  the  issue  of  authority  in  Kelly  to  make  the 
contract  sued  on  is  raised  by  the  evidence,  and  the  issue  of  the  lia- 
bility of  appellant  on  such  contract  on  the  ground  that  it  had  ratified 
the  act  of  Kelly  in  making  the  contract,  is  not  raised  either  by 
the  pleadings  or  the  evidence.  There  is  no  question  of  Kelly's  au- 
thority to  rent  the  premises,  and  if  appellant  with  knowledge  of  the 
fact  that  he  had  agreed  as  part  of  the  consideration  for  the  use  of 
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8aid  premises  to  employ  appellee  and  pay  him  the  $150  per  month, 
continued  to  nse  the  premises  it  might  he  held  to  have  ratified  the 
contract,  but  the  evidence  is  undisputed  that  appellant  did  not  know 
that  such  agreement  had  been  made  until  after  the  term  of  the 
lease  had  expired  and  the  premises  had  been  abandoned,  and  it  is  well 
settled  that  one  can  not  be  held  to  have  ratified  the  unauthorized  act 
of  his  agent  unless,  at  the  time  he  does  the  act  from  which  ratifi- 
cation is  sought  to  be  implied,  he  had  full  knowledge  of  all  the 
facts.  Commercial  Bank  v.  Jones,  18  Texas,  824;  Jones  v.  Ford, 
60  Texas,  127;  Bttieridge  v.  Price,  73  Texas,  597. 

The  court  submitted  the  issue  of  ratification  to  the  jury  and  ap- 
pellant, under  the  appropriate  assignment,  complains  of  the  charge 
on  this  account.  As  we  have  before  stated,  we  do  not  think  the  issue 
of  ratification  was  raised  by  the  evidence  and  it  should  not  have  been 
submitted  to  the  jury. 

Upon  the  issue  of  appellee^s  claim  for  damages  the  trial  court 
instructed  the  jury  as  follows:  *'And  if  you  find  for  plaintiff  on  the 
issue  of  destruction  of  crops,  as  is  alleged  by  plaintiff,  you  will  assess 
his  damages  at  the  reasonable  value  said  crops  would  have  been  worth 
if  the  same  had  matured,  less  the  work  and  expense  of  cultivating 
and  harvesting  the  same,  allowing  reasonable  amounts  thereof  and 
no  more." 

The  crop,  for  the  destruction  of  which  damages  are  sought  to  be 
recovered  by  appellee,  consisted  of  corn,  cane,  millet,  potatoes  and 
other  garden  truck.  The  general  measure  of  damages  for  the  de- 
struction of  a  growing  crop  is  its  market  value  at  the  time  of  its 
destruction,  and  this  value  is  fixed  by  what  it  would  have  been  worth 
in  the  market  had  it  matured,  less  the  costs  of  cultivating,  harvesting 
and  marketing.  The  evidence  shows  that  there  was  a  market  value 
for  the  com  and  potatoes,  and  it  was  therefore  error  to  submit  the 
issue  of  the  reasonable  value  of  such  crop. 

The  jury  found  that  appellee  did  not  sign  the  written  contract 
pleaded  by  defendant,  and  there  is  no  assignment  challenging  this 
finding  on  the  ground  that  it  is  not  supported  by  the  evidence.  With 
this  contract  out  of  the  case  the  question  of  the  admission  of  parol 
evidence  to  vary  the  terms  of  a  written  contract  does  not  arise.  If 
upon  another  trial,  however,  the  jury  should  find  that  the  written 
contract  pleaded  by  appellant  was  executed  by  appellee,  parol  evidence 
would  not  be  admissible  to  show  that  the  farm  was  not  included  in 
the  lease,  because  the  written  contract  expressly  states  that  the  entire 
premises  including  the  farm  was  let  to  appellant,  and  parol  evidence 
would  not  be  admissible  except  under  allegations  of  fraud  or  mistake 
to  change  or  vary  the  written  contract. 

This  rule,  however,  does  not  prevent  a  p.arty  to  a  contract  of 
sale  or  lease  of  land  from  showing  by  parol  the  true  consideration 
for  such  contract,  and  if  the  alleged  agent,  Kelly,  had  authority  to 
bind  appellant  by  his  agreement  to  employ  appellee,  or  if  appellant 
ratified  the  agreement  so  made,  and  such  agreement  was  a  part  of 
the  consideration  for  the  lease,  it  could  be  shown  by  parol  notwith- 
standing the  written  contract  only  recites  &  consideration  of  $60. 
Johnson  r.  Elmen,  94  Texas,  168. 
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What  we  have  said  disposes  of  all  the  material  questions  presented 
by  the  record. 

Because  of  the  errors  before  indicated  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulf,    Colorado   and   Santa   Fe   Railway    Company   v.    Willie 

Johnson  et  al. 

Decided  June  21,   1907. 

1^— Perfonal  Injuries — ^Fellow  Servant. 

Members  of  a  section  gang  who  are  engaged  in  loading  steel  rails  upon  a 
push-car,  pushing  the  car  a  certain  distance  along  the  track  and  then  unload ini; 
the  rails,  are  not  fellow  servants  under  the  provisions  of  the  stat..te  defining 
who  are  fellow  servants.  Lakey  y.  Railway  Co.,  75  S.  W.  Rep.,  566,  dis- 
tinguished. 

S. — ^Vegligenoe — ^Faet  Case. 

In  a  suit  for  personal  injuries  received  by  a  section  hand  while  loading 
steel  rails  upon  a  push-car,  evidence  considered  and  held  to  indicate  that  the 
accident  fell  in  the  category  of  risks  incident  to  the  particular  employment, 
and  not  to  indicate  negligence  on  the  part  of  anyone. 

ON   BEHEASmO. 

8. — Section  Hands — ^Fellow  Serrant. 

Where  the  proof  showed  that  the  plaintiff  was  a  member  of  a  section  gang 
and  that  in  loading  steel  rails  upon  a  hand-car  he  was  subjected  to  no  greater 
or  different  danger  than  he  was  daily  as  a  section  hand ;  that  in  the  absence  of 
the  car,  rails  were  daily  lifted  and  carried  from  one  place  to  another,  and 
that  on  the  occasion  in  question  the  presence  of  the  car  upon  the  track,  as 
the  ultimate  destination  of  the  rail,  had  no  more  to  do  with  his  injury  than  if 
it  was  not  intended  to  load  the  car,  the  plaintiff  and  the  other  members  of  the 
section  gang  were  fellow  servants  while  engaged  in  such  work. 

4. — ^Hegligenoe — ^Loading  Balli — ^Fellow  Servant. 

Where  the  evidence  showed  that  the  members  of  a  section  gang  while 
engaged  in  loading  rails  upon  a  car  stepped  upon  a  loose  rail  on  the  ground 
when  there  was  a  safe  place  for  their  feet  and  it  wa^  obvious  that  the  rail 
would  likely  turn  if  stepped  upon,  it  was  sufficient  to  support  a  finding  of 
negligence. 

Appeal  from  the  District  Court  of  Washington  County.  Tried  below 
before  Hon.  E.  B.  Sinks. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — ^Plaintiff  and  other 
members  of  the  gang  were  carrying  a  steel  rail.  Some  members  of 
the  gang  turned  loose  the  rail;  by  reason  thereof  such  additional 
weight  was  thrown  upon  the  plaintiff  as  to  cause  this  accident. 
Each  member  of  this  gang,  including  plaintiff,  was  in  the  common 
service  of  the  defendant  as  a  railroad  corporation.  They  were  each 
in  the  same  grade  of  employment  doing  the  same  character  of  work, 
working  together  at  the  same  time  and  place  and  at  the  same  piece 
of  work  and  to  a  common  purpose.  None  of  them  were  engaged 
at  the  time  in  the  work  of  operating  cars,  locomotives  or  trains  of 
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the  defendant  company.  It  being  undisputed  that  each  and  all  of 
these  facts  are  true  this  plaintiff  is  not  entitled  to  recover.  Inter- 
national &  G.  N.  Ry.  V.  Still,  13  Texas  Ct.  Rep.,  373 ;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Cloyd,  9  Texas  Ct.  Rep.,  31 ;  Lakey  v.  T.  &  P.  Ry. 
Co.,  75  S.  W.  Rep.,  666;  Lawrence  v.  T.  C.  Ry.,  61  S.  W.  Rep.,  342. 

Maihis,  Buchanan  £  Rasberry,  for  appellees. 

GILL,  Chief  Justice. — ^This  suit  was  brought  in  behalf  of  Willie 
Johnson  to  recover  damages  for  personal  injuries  alleged  to  have 
been  suffered  by  him  as  a  result  of  the  negligence  of  the  defendant 
railway  company  while  he  was  in  its  employ  as  a  section  hand  engaged 
with  other  members  of  the  gang  in  loading  heavy  steel  rails  on  to  a 
push-car  to  be  transported  a  short  distance  and  laid  upon  the  track; 
that  he  was  an  inexperienced  minor  19  years  old,  did  not  know  and 
had  not  been  warned  of  the  dangers  of  the  work  and  that  his  in- 
juries were  due  to  the  negligence  of  other  members  of  the  gang  in 
dropping  the  rail  they  were  carrying  without  warning  him. 

Defendant  pleaded  general  denial,  contributory  negligence,  assumed 
risk  and  that  the  men  who  caused  his  injury  were  his  fellow  servants. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff 
for  $400  and  defendant  has  appealed. 

Willie  Johnson's  own  statement  of  the  accident  is  in  substance 
as  follows : 

He  was  19  years  old  and  had  been  in  the  employ  of  defendant  as 
a  section  hand,  engaged  in  taking  up  and  laying  steel  rails,  for  about 
a  month  at  the  time  of  the  accident.  He  was  otherwise  inexperienced. 
On  the  day  of  the  accident  he  was  engaged  in  "turning  steel,"  by 
which  is  meant  turning  the  new  teel  around  so  that  the  proper  side 
of  the  rail  would  be  on  the  inside  of  the  track  when  laid.  The  new 
steel  rails  had  been  scattered  along  each  side  of  the  track  when  un- 
loaded from  the  train  which  transported  them.  As  all  of  them  were 
not  in  their  proper  place  as  they  fell  it  was  necessary  to  move  some 
of  them  a  short  distance  along  the  track.  For  this  purpose  the  men  used 
a  push-car  on  which  they  would  load  the  rail,  push  the  car  the  distance 
required  and  unload  and  place  each  rail  at  its  proper  place  for  laying 
in  the  track.  The  rails  were  from  30  to  33  feet  in  length  and 
weighed  about  900  pounds.  Twelve  men  were  engaged  in  handling 
them.  The  foreman  ordered  the  men  to  pick  up  a  rail  which  was 
lying  about,  four  steps  from  the  track.  They  did  so  and  as  they  were 
carrying  it  to  the  car  one  or  two  of  the  men  next  to  plaintiff  stepped 
on  another  rail  which  turned  and  caused  them  to  stumble  and  let  the 
rail  down.  Plaintiff  had  hold  of  the  extreme  end  and  the  rail  went 
down  so  suddenly  when  the  others  fell  he  had  not  time  to  let  go,  and 
the  whole  weight  fell  on  him  pulling  him  down  and  catching  his 
hand  against  the  other  rail.  The  accident  resulted  in  the  loss  of  a 
part  of  two  of  his  fingers.  They  had  not  used  the  push-car  but  once 
that  morning.  The  foreman  had  directed  them  to  take  the  outside 
rail  of  a  pile  of  several  new  rails  which  had  been  thrown  near  the 
end  of  a  bridge.  It  was  one  of  these  that  turned  when  the  two  men 
stepped  on  it 
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The  second  assignment  presents  the  defense  of  fellow  servant.  The 
facts  upon  the  point  are  undisputed.  We  are  of  opinion  that  the 
men  whose  fall  caused  the  accident  were  not  fellow  servants  of  plain- 
ti£F  under  the  provision  of  the  statute  defining  who  are  fellow  servants. 

In  reaching  this  conclusion  it  has  been  necessary  to  distinguish  this 
case  from  the  case  of  Lakey  v.  Texas  &  Pac.  Ey.  Co.,  75  S.  W.  Bep., 
566,  wherein  it  was  held  that  those  engaged  in  unloading  material 
from  a  push-car  were  fellow  servants  under  our  statute  defining  fellow 
servants.  In  that  case  the  man  injured  was  with  his  colaborers  engaged 
in  unloading  a  rail  from  a  push-car,  he  being  a  member  of  a  section 
gang  engaged  in  laying  steel.  He,  however,  had  nothing  to  do  with 
transporting  the  car  from  the  point  where  it  was  loaded.  It  was 
his  duty  simply  to  assist  in  taking  the  steel  from  the  car  and  laying 
it  in  the  track.  Upon  this  fact  Judge  Garrett,  who  wrote  the  opinion 
in  that  case,  distinguished  it  from  Webb  v.  Texas  &  Pacific  By.,  72  S. 
W.  Bep.,  1044.  In  the  latter  case  a  crew  of  men  were  engaged  in 
loading  a  push-car  with  stone  at  a  quarry,  pushing  it  a  considerable 
distance  to  a  crusher  where  it  was  by  them  unloaded,  when  they 
would  return  for  another  load.  One  member  of  the  crew  dropped  a 
stone  upon  a  colaborer  and  injured  him.  In  an  opinion  upheld  by 
our  Supreme  Court,  the  Court  of  Civil  Appeals  at  Fort  Worth  held 
that  the  party  injured  was  not  a  fellow  servant  of  the  servant  who 
injured  him  because  they  were  engaged  in  operating  a  car  and  came 
within  the  statutory  exception. 

We  are  unable  to  distinguish  this  case  upon  that  point  from  the 
Webb  case,  and  it  is  clearly  distinguishable  from  the  Lakey  case, 
supra,  in  that  plaintiff  was  one  of  the  crew  whose  duty  it  was  to  load, 
push  and  unload  the  push-car.  The  assignment  presenting  the  ques- 
tion of   fellow   servant  is   therefore  overruled. 

We  think,  however,  the  eighth  assignment  should  be  sustained, 
which  is  in  substance  that  no  negligence  is  shown,  but  rather  an 
accident  due  to  the  fault  of  no  one.  The  men  were  sent  to  lift  and 
move  to  the  car  one  of  several  rails  lying  in  a  promiscuous  pile. 
The  plaintiff  having  hold  of  the  end  did  not  have  to  step  on  or 
across  the  other  rails.  The  two  men  nearest  him  did.  In  crossing 
the  several  loose  rails  they  placed  their  feet  on  one  which  turned  and 
caused  them  to  stumble  and  let  the  rail  down.  There  is  nothing 
to  indicate  that  they  were  negligent  in  so  doing.  We  think  the 
accident  falls  in  the  category  of  risks  incident  to  the  particular  em- 
ployment, and  we  are  unable  to  find  from  the  record  that  any  one 
was  in  fault.  Indeed,  counsel  does  not  point  out  the  respect  wherein 
the  servants  were  negligent  except  to  intimate  that  they  should  have 
placed  their  feet  on  the  ground  and  not  on  the  loose  rails,  but  the 
facts  show  that  it  was  necessary  to  cross  these  loose  rails,  the  number 
of  which  are  placed  by  plaintiff's  witnesses  at  12  or  13. 

We  are  of  opinion  the  facts  show  no  liability,  and  the  judgment 
is  therefore  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


1907.]  Gulf,  C.  &  S.  F.  By.  Co.  v.  Johnson.  77 

ON   BEHEARING. 

At  a  former  day  of  this  term  we  reversed  the  judgment  of  the 
trial  court  in  this  cause  and  rendered  judgment  for  appellant  on  the 
theory  that  under  the  undisputed  and  fully  developed  facts  no  negli- 
gence was  shown. 

We  concluded  with  much  doubt  that  under  the  statute  and  the  facts 
the  plaintiff  and  his  colaborers  were  not  fellow  servants,  following 
Webb  V.  Ry.,  72  S.  W.  Eep.,  1044,  which  we  were  inclined  to  think 
was  decisive.  Upon  further  consideration  and  investigation  we  have 
concluded  that  in  this  we  were  in  error.  It  is  true  it  is  well  settled 
that  those  operating  a  hand-car  or  a  push-car  come  within  the  exemp- 
tion of  the  statute  defining  who  are  fellow  servants.  In  this  case,  how- 
ever, there  is  more  than  one  feature  that  excludes  the  injured  party 
from  the  provisions  of  the  statute.  In*  the  first  place,  his  essential 
employment  was  that  of  a  section  hand  whose  duty  it  was  to  repair 
the  track  and  lay  and  spike  new  steel.  Section  hands,  however,  use 
hand-cars,  and  if  one  is  injured  while  operating  the  hand-car  either 
in  going  to  or  returning  from  his  work  or  in  otherwise  operating 
it,  he  would  doubtless  not  be  held  to  be  a  fellow  servant  with  his 
colaborers  on  the  car.  But  there  must  be  some  point  where  he  ceases 
to  be  simply  a  section  hand  and  becomes  in  a  legal  sense  an  operative 
of  the  car. 

In  I^akey's  case,  75  S.  W.  Sep.,  566,  Justice  Garrett  speaking  for 
this  court  held  that  a  member  of  a  section  gang  unloading  iron 
rails  from  a  push-car  was  not  exempt  from  the  fellow  servant  rule. 
He  seems  to  have  rested  the  distinction  upon  the  fact  that  Lackey  was 
a  member  of  the  section  gang  engaged  in  his  employment  as  such, 
and  had  nothing  to  do  with  the  operation  of  the  car. 

If  to  pick  up  an  iron  rail  for  the  purpose  of  placing  it  on  a  push- 
car  for  transportation  to  another  point  by  pushing  the  car  renders 
a  man  an  operative  of  the  car,  and  those  who  load  but  do  not  push 
the  car  are  not,  then  if  the  entire  section  gang  had  been  assigned  to 
the  duty  of  carrying  rails  to  the  car  and  placing  them  thereon,  and 
half  the  gang  had  been  assigned  the  further  duty  of  pushing  the  car, 
we  would  have  the  absurd  result  of  all  the  men  being  engaged  in 
the  same  piece  of  work  at  the  same  time  and  place,  working  in  the 
same  grade  of  employment  for  a  common  master  to  a  common  pur- 
pose, their  work  being  of  the  same  nature  and  equally  dangerous  to  all, 
yet  one  rule  of  liability  applying  to  one  part  of  the  gang  and  a 
different  rule  to  the  other.  If  merely  carrying  a  load  to  a  standing 
car  is  operating  a  car  they  were  all  alike  operatives,  a  conclusion 
inconsistent  with  the  principle  laid  down  in  Lakey's  case,  supra. 

In  Webb's  case,  supra,  a  careful  examination  of  the  opinion  dis- 
closes that  the  sole  duty  of  Webb  and  his  co-servant  was  to  pick  up 
and  load  upon  the  car  broken  rock  (placed  by  others  upon  each  side 
of  the  car  for  the  purpose)  and  to  mount  and  control  the  car  by 
the  use  of  the  brakes  in  its  downward  progress  to  its  destination. 
Webb's  co-servant,  loading  from  the  opposite  side,  so  threw  a  rock 
upon  the  car  that  it  rolled  to  the  other  side  and  fell  upon  Webb.  The 
injury  was  therefore  the  result  of  an  accident  occurring  in  connection 
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with  the  car  itself  and  with  which  the  car  itself  had  probably  some- 
thing to  do. 

Here  the  proof  shows  that  in  what  the  plaintiff  was  doing  he 
was  subjected  to  no  greater  or  different  danger  in  lifting  the  rail 
than  he  daily  was  as  a  section  hand.  That  in  the  absence  of  the 
car^  rails  were  daily  lifted. and  carried  to  the  track  and  placed  in 
position  by  the  same  process  and  in  the  same  way.  The  presence 
of  the  car  upon  the  track,  <as  the  ultimate  destination  of  the  rail,  had 
no  more  to  do  with  the  accident  than  if  the  car  had  been  at  some  distant 
point  and  not  designed  to  be  loaded.  The  fact  is,  the  section  gang 
was  engaged  at  the  time  of  the  accident  in  lifting  a  rail  from  the 
ground  for  the  purpose  of  carrying  it  to  the  car,  and  no  more.  It 
must  be  borne  in  mind  that  the  exemption  of  train  operatives  alone 
from  the  fellow  servants  rule  can  be  justified  only  by  the  extra 
hazardous  nature  of  the  employment.  It  is  not  to  be  presumed  that 
the  Legislature  in  passing  the  Act  intended  to  go  beyond  its  consti- 
tutional power.  We  have  concluded  that  the  facts  of  this  case  bring 
the  plaintiff  neither  within  the  letter  nor  the  spirit  of  the  Act.  The 
principle  announced  in  the  case  of  Railway  v.  Howard,  97  Texas,  613, 
strongly  supports  our  conclusion  upon  this  point.  In  discussing  the 
terms  of  the  sfcatufe  Justice  Brown  uses  the  following  language: 

"The  terms  of  the  statute  are  that  the  persons  while  engaged  in 
the  work  of  operating  cars,  etc.,  are  protected  against  the  negligence 
of  any  employee  of  the  company.  The  word  'while'  places  a  time 
limit  upon  this  orotection  and  means  during  the  time  such  employee 
may  be  engaged  in  the  work  of  operating  the  locomotive.  'Work'  as 
used  in  this  statute  is  synonymous  with  'acf  and  means  the  doing 
of  those  things  which  constitute  the  operating  of  the  locomotive,  etc.'* 

This  view  of  the  question  appealed  strongly  to  us  upon  the  first 
hearing,  and  the  writer  prepared  an  opinion  disposing  of  the  case 
upon  this  theory,  but  we  were  in  much  doubt  about  it  on  account  of  the 
Webb  case,  which  seems  to  have  had  the  full  approval  of  the  Supreme 
Court. 

This  conclusion  renders  it  unnecessary  to  change  our  former  order 
reversing  and  rendering  the  judgment,  though  we  change  our  fact 
findings  on  the  issue  of  negligence. 

Upon  this  point  we  followed  the  plaintiff's  version  of  the  facts 
which,  on  the  face  of  the  briefs,  was  apparently  undisputed.  Ap- 
pellee has  filed  a  strong  motion  for  rehearing  minutely  reviewing  the 
record  from  which  it  is  disclosed  that  on  cross-examination  one  of 
the  two  witnesses,  whose  fall  caused  the  injuries,  admitted  that  when 
they  placed  their  feet  upon  the  loose  rail  which  turned  it  was  obvious 
that  there  was  d'anger  of  its  turning  and  there  was  evidence  that  there 
was  a  safe  place  for  their  feet.  In  the  mass  of  question  and  answer 
which  constitutes  the  record,  these  facts  escaped  our  notice.  These 
answers  change  materially  the  entire  aspect  of  the  record  as  regards 
the  question  of  negligence  and  leads  us  to  conclude,  and  so  find,  that 
the  verdict  on  the  issue  of  negligence  is  supported  by  the  record. 
We  do  not  change  our  finding  that  the  pile  of  rails  numbered  twelve 
or  thirteen.  Such  was  the  theory  upon  which  plaintiff  tried  his  case. 
He  and  all  his  witnesses  so  testified^  and  we  decline  to  find  in  favor 
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of  the  Terdict  that  there  were  only  three  rails  in  the  pile  as  stated 
by  the  section  foreman.  If  the  finding  was  necessary  to  the  support 
of  the  verdict  we  wonld  refuse  to  approve  it  on  the  issue  of  negli- 
gence. 

For  the  purposes  of  the  further  progress  of  this  litigation  we  find 
that  plaintiff  was  without  fault;  tiiat  his  injuries  were  due  to  the 
negligence  of  his  co-laborers  who  were  lifting  the  rail  with  him; 
that  he  was  thereby  injured  to  the  amount  of  the  verdict;  that  no 
errors  were  committed  in  the  trial  of  those  issues  which  would  re- 
quire a  reversal  of  the  judgment,  and  that  unless  we  have  reached  a 
right  conclusion  on  the  issue  of  fellow  servant,  the  judgment  should 
be  affirmed.     The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


O.  L.  McAdams  et  al.  v.  J.  B.  Hooks  et  al. 

Decided  June  22,  1907. 

1. — ^Trespass  to  Try  Title—Prior  Possession. 

A  plaintiff  in  trespass  to  try  title  sequestrated  the  land  in  controversy,  dis- 
possessed the  defendant,  replevied  the  land,  took  possession  of  the  same  and 
then  dismissed  his  suit.  The  defendant  in  said  suit  then  filed  suit  of  trespass 
to  try  title  against  the  plaintiff  in  said  suit  for  the  same  land.  Held,  that  the 
plaintiff  in  the  second  suit  was  not  required  to  deraign  title  from  the  sovereign- 
ty of  the  soil,  but  was  entitled  to  recover  on  his  former  possession. 


8. — Same— Pleading  Title  BpeeiaUy— Limitation. 

Where  a  plaintiff  in  trespass  to  try  title  specially  pleads  a  title  by  limi- 
tation, the  rule  confining  a  party  to  the  title  specially  pleaded,  does  not  apply. 

S. — Charge — Omission — ^Requested  Charge. 

Where  the  charge  of  the  court  entirely  omits  an  issue  made  by  the  plead- 
ing and  the  evidence,  a  requested  charge  upon  the  issue,  although  in  itself 
erroneous,  will  be  sufficient  to  call  the  'attention  of  the  court  to  tne  omission 
and  require  a  correct  charge  upon  the  issue. 

4. — ^Limitation — ^Boundaries  of  Possession. 

A  mere  naked  claim  by  limitation  to  160  acres,  without  anything  to  show 
where  it  was  located  further  than  tnat  it  was  to  include  the  improvements. 
Is  not  sufficient  to  extend  the  claimant's  possession  beyond  the  land  actually 
enclosed. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

John  J.  O'Fiel,  for  appellants. — The  proof  of  the  prior  occupancj 
and  possession  of  appellants  to  the  160  acres  of  land  sued  for  in  their 
petition,  fully  sustained  by  the  evidence  herein,  and  by  deed  of  record, 
was  sufficient  to  entitle  them  to  recover  the  right  and  title  of  possession 
to  the  160  acres,  to  be  taken  out  of  the  southwest  corner  of  the  Thomas 
J.  Hatton  survey  of  477  acres,  which  was  easily  designated;  and  im- 
provements shown  to  be  upon  the  southwest  comer  of  said  survey, 
in  a  square.  The  defendants  failed  to  show  any  right  or  title  to  any 
portlQH  of  said  land  in  tbemaelves,  and  all  the  evidence  tended  to 
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establish  that  their  possession  was  taken  by  force  and  fraud  and 
without  legal  sanction  or  authority.  McDaniel  v.  Martin,  25  S.  W. 
Bep.,  1041 ;  Arnold  v.  Ellis,  20  Texas  Civ.  App.,  271 ;  Walter  Parker 
V.  Ft.  Worth  &  Denver  City  B.  B.,  71  Texas,  132;  Alexander  v. 
Gilliam,  39  Texas,  228;  Wilson  v.  Palmer,  18  Texas,  592;  Burt  v. 
Parjaud,  99  U.  S.,  180;  Duren  v.  Strong,  53  Texao,  379;  2  Greenleaf 
on  Evidence,  sec.  618;  Wingo  v.  Jones,  1  Texas  Ct.  Bep.,  287. 

The  presumption  of  title  in  the  possessor  is  indulged  in  favor  of 
quieting  the  land  titles  of  this  country,  and  to  support  the  possession 
and  right  of  those  who  under  claim  of  right,  hold  such  possession, 
but  whose  chain  of  title  is  not  complete  in  all  its  parts.  Magerstadt 
V.  Lambert,  39  Texas  Civ.  App.,  472;  Watkins  v.  Smith,  91  Texas, 
592 ;  Hennie  &  Meyers  v.  Moultrie,  97  Texas,  216 ;  State  v.  Patterson, 
17  Texas  Civ.  App.,  232;  House  v.  Beavis,  89  Texas,  626;  Blum  v. 
Gaines,  57  Texas,  135,  140;  Veatch  v.  Gray,  41  Texas  Civ.  App., 
145;  Link  v.  Bland,  16  Texas  Ct.  Bep.,  616;  Snow  v.  Starr,  75 
Texas,  411;  Hunnicutt  v.  State,  75  Texas,  233;  Texas  &  Pac.  By. 
Co.  v.  McCoy,  31  S.  W.  Bep.,  304;  International  &  G.  N.  By.  Co. 
V.  Hall,  12  Texas  Civ.  App.,  17;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Faber,  77  Texas,  153;  Morris  v.  Travelers'  Ins.  Co.,  43  S.  W.  Bep., 
898. 

A  party  is  presumed  to  produce  the  best  evidence  he  can,  40  Texas, 
180. 

The  court  erred  in  telling  the  jury  that  a  person  occupying  land 
with  intention  of  claiming  same  by  limitation,  must  claim  by  desig- 
nated metes  and  bounds  and  must  specifically  designate  the  land  he 
intends  to  claim  and  acquire  title  to — that  a  mere  mental  process — 
that  he  intends  to  claim  a  certain  amount  of  land  without  designating 
by  special  metes  and  bounds  what  land  he  intends  to  acquire  by 
limitation,  or  does  not  in  some  other  way  definitely  fix  the  boundaries 
of  the  land  he  intends  to  hold  and  acquire  title  to,  will  not  put 
in  motion  the  statutes  of  limitation  of  ten  years,  and  would  not  be 
an  adverse  possession.  Gillespie  v.  Jones,  26  Texas,  346;  Craig  v. 
Cartwright,  65  Texas,  422;  Veatch  v.  Gray,  41  Texas  Civ.  App.,  145; 
Brown  v.  Chambers,  63  Texas,  131. 

Dies,  Singleton  &  Dies  and  Oreer,  Minor  &  Miller,  for  appellees. — 
The  charge  requested  was  properly  refused,  because  appellant's  own 
proof  showed  he  had  no  title,  and  he  thereby  broke  the  force  of  the 
presumption  of  a  title  arising  from  a  prior  possession.  House  v. 
Beavis,  89  Texas,  626 ;  approved  by  the  Supreme  Court,  89  Texas,  639, 
so  far  as  the  correctness  of  counter-proposition  is  concerned;  Bates 
V.  Bacon,  66  Texas,  348 :  Mann  v.  Hossack,  96  S.  W.  Bep.,  767 ;  Austin 
V.  Espuela  Land  &  Cattle.  Co.,  77  S.  W.  Bep.,  830;  Collyns  v.  Cain, 
9  Texas  Civ.  App.,  200;  Bobertson  v.  Kirby,  61  S.  W.  Bep.,  967; 
Baker  v.  Branch,  70  Texas,  190 ;  Brewer  v.  Cochran,  17  Texas  Ct.  Bep., 
800. 

The  appellants,  having  specially  pleaded  their  title;  viz.,  title 
under  the  ten  years  statute  of  limitation,  through  the  deed  from  D. 
H.  Hamilton  and  wife,  they  were  restricted  to  that  title,  and  the  evi- 
dence on  the  issue  of  limitation  being  conflicting,  the  requests  charge 
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was  properly  refused.  Pilcher  v.  Kirk,  55  Texas,  215;  Joyner  v. 
Johnson,  84  Texas,  465;  Donavan  v.  Ladner,  3  Texas  Civ.  App., 
206;  Hays  v.  Gallaher,  21  Texas  Civ.  App.,  90;  St.  Louis,  A.  &  T. 
By.  Co.  V.  Whitaker,  68  Texas,  633. 

Possession  to  raise  a  presumption  of  title  must  be  actual  and  must 
be  so  clearly  defined  as  to  give  the  claimant  the  exclusive  dominion 
of  the  property.  Lynn  v.  Burnett,  34  Texas  Civ.  App.,  335;  Titel 
V.  Garland,  99  Texas,  201;  Western  Union  Tel.  Co.  v.  Hearne,  7 
Texas  Civ.  App.,  70;  Page  v.  O'Brien,  36  Cal.,  559. 

The  requested  charge  was  properly  refused  because  the  land  claimed 
in  plaintiffs'  petition  was  not  described  so  that  it  could  be  identified, 
and  the  boundaries  of  their  possession  being  undefined  and  inde- 
terminate, as  shown  by  the  evidence,  the  plaintiffs  had  no  standing  in 
court,  and  defendants  were  entitled  to  a  verdict  and  judgment  as  a 
matter  of  law.  Titel  v.  Garland,  99  Texas,  201 ;  Harmon  v.  Callahan, 
35  S.  W.  Eep.,  707;  Giddings  v.  Fischer,  97  Texas,  184;  Halley  v. 
Fontaine,  33  S.  W.  Eep.,  262. 

Dennis  Hamilton's  improvements  covering  two  surveys,  and  he 
having  elected  to  claim  160  acres  on  the  Hamilton  survey,  he  could 
have  no  title  to  the  land  on  the  Hatton  survey,  except  to  the  extent  of 
his  actual  inclosures,  and  the  special  charge  requested  was  therefore 
properly  refused.  Snow  v.  Starr,  75  Texas,  419;  Mooring  v.  Camp- 
bell, 47  Texas,  37;  Titel  v.  Garland,  99  Texas,  201.     * 

If  it  be  conceded  that  plaintiffs  did  and  can  rely  upon  the  presump- 
tion of  title  arising  from  possession,  still  the  burden  was  on  them  to 
prove  such  possession  as  would  give  rise  to  the  presumption  of  title, 
and  show  the  limits  of  such  possession.  Brewer  v.  Cochran,  17  Texas 
Ct.  Rep.,  800;  Bates  v.  Bacon,  66  Texas,  348;  Bobertson  v.  Kirby,  61 
S.  W.  Eep.,  967;  Western  Union  Tel.  Co.  v.  Hearne,  7  Texas  Civ. 
App.,  70. 

BEESB,  Associate  Justice. — G.  L.  McAdams  and  his  wife,  Jennie 
McAdams,  instituted  this  suit  against  J.  B.  Hooks,  H.  A.  Hooks, 
S.  W.  Smith,  Jack  Die&,  L.  G.  Roberts  and  Ed  Carroll,  to  recover 
160  acres  of  land  out  of  the  Hatton  survey  of  477  acres.  He  also 
sought  to  recover  damages  for  the  wrongful  and  malicious  suing  out 
of  a  writ  of  sequestration  by  J.  B.  Hooks,  in  a  certain  suit  instituted 
by  him  against  plaintiff  McAdams  for  the  land,  and  the  wrongful, 
malicious  and  oppressive  dispossession  of  himself  and  his  wife  from 
their  home,  under  said  writ.  Plaintiffs  set  up  fully  the  fact  that  they 
were  in  possession  of  the  land  as  their  homestead  when  they  were  so 
dispossessed  under  the  writ  of  sequestration,  and  that  having  by 
this  means  ousted  plaintiffs  of  their  possession,  appellee  Hooks  took 
possession  of  the  property,  and,  without  having  any  citation  issued  in 
said  suit,  afterwards  dismissed  the  same.  Plaintiffs  further  pleaded 
that  G.  L.  McAdams  bought  the  land  from  one  Dennis  Hamilton, 
by  whom  it  was  conveyed  to  him,  and  that  he  had  good  title  under 
the  statute  of  limitations  of  ten  years,  counting  his  own  possession 
in  connection  with  that  of  the  said  Dennis  Hamilton. 

Vol.  XLVII.  Civii— «. 
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Defendants  pleaded  the  general  issue  and  '^not  gailtj/'  The  other 
defendants,  except  Hooks,  Dies  and  Smith,  seem  to  have  heen  made 
parties  on  account  of  their  connection  with  the  execution  of  the  writ 
of  sequestration. 

Upon  trial,  with  a  jury,  there  was  a  verdict  for  defendants  from 
which  plaintiffs  appeal. 

In  their  brief  appellants  expressly  waive  any  and  all  right  or 
claim  to  the  damages  sued  for,  on  account  of  their  unlawful  ejectment 
from  their  home,  and  no  further  reference  will  be  made  to  that 
branch  of  the  case. 

Upon  the  trial  the  appellants  requested  the  court  to  give  the 
following  charge: 

"The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  defendant,  J.  B.  Hooks,  who  was  plaintiff  in  cause  No.  1336, 
wherein  he  was  plaintiff,  and  0.  L.  McAdams  was  defendant,  got 
possession  of  the  one  hundred  and  sixty  acres  of  land  in  this  suit, 
by  taking  the  same  under  the  writ  of  sequestration  issued  out  of 
cause  No.  1336,  and  afterwards  dismissed  that  suit,  he  would  occupy 
now  in  this  suit  the  place  of  plaintiff  and  would  be  required  to  show 
he  held  superior  title  to  the  land  by  a  regular  chain  of  title  from 
the  sovereignty  of  Texas  down  to  himself,  and  unless  you  find  he  had 
so  shown  himself  to  be  the  owner  of  the  superior  title,  that  6.  L. 
McAdams  and  wife,  plaintiffs  herein,  are  entitled  to  recover  the  160 
acres  of  land  out  of  the  southwest  comar  of  the  Thomas  J.  Hatton 
survey,  so  as  to  include  their  improvements.'*  The  refusal  to  give 
this  charge  is  assigned  as  error. 

The  evidence  showed  that  the  appellants  were  in  possession  of 
a  part  of  the  land  sued  for,  consisting  of  an  enclosed  and  cultivated 
farm  of  15  or  20  acres,  with  a  dwelling  house  in  which  they  were  liv- 
ing, and  which  they  had  been  so  occupying,  cultivating  the  farm,  for 
several  years  before  they  were  dispossessed  under  the  writ  of  seques- 
tration hereinafter  referred  to;  that  J.  B.  Hooks  brought  suit  against 
appellants  for  the  title  and  possession  of  the  land,  and  sued  out  a 
writ  of  sequestration;  that  under  this  writ  appellants  were  by  the 
sheriff,  with  the  active  assistance  of  the  said  Hooks  and  other  de- 
fendants, forcibly  and  violently  ejected  from  the  house  and  premises; 
that  after  having  this  done  Hooks  made  a  replevy  bond  and  took 
possession  of  the  property;  that  after  getting  possession  he  made 
no  attempt  to  have  citation  issued  or  served  upon  appellants,  de- 
fendants in  said  sequestration  suit,  but  dismissed  the  same,  and 
that  he  still  holds  possession  of  the  property  under  the  possession 
thus  acquired. 

At  the  trial  defendant  Hooks  offered  no  evidence  of  title  in  him- 
self, relying  upon  appellants'  failure  to  show  title  under  his  plea 
of  limitation  as  specially  pleaded  by  them. 

Upon  this  evidence  appellants  were  entitled  to  recover,  under 
their  former  possession,  from  which  they  had  been  ousted  under  the 
writ  of  sequestraHon,  the  land  actually  held  and  possessed  by  them, 
that  is,  the  enclosed  farm  and  improvements.  (Parker  v.  Ft.  Worth 
&  Denver  City  By.  Co.,  71  Texas,  133.) 

When  Hooks  abandoned  and  dismissed  his  suit,  in  which  the  writ 
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of  sequestration  wag  issned  under  which  he  secured  the  possession  held 
by  appellants,  appellants  should  have  been  reinstated  in  their  posses- 
sion^ with  all  the  advantages  accruing  to  them  from  such  a  condition. 
They  should  have  been  considered,  upon  the  trial,  as  still  in  posses- 
sion, and  as  against  appellees,  who  showed  no  title  and  who  were 
mere  trespassers  after  the  dismissal  of  the  sequestration  suit,  they 
were  entitled  to  recover  upon  such  possession  alone,  the  land  and  prem- 
ises so  held  by  them,  which  embraced  the  land  actually  enclosed. 

The  evidence  strongly  tends  to  show  that  the  suit  was  instituted 
against  appellant  by  Hooks,  and  the  property  seized  under  the  writ 
of  sequestration,  not  in  good  faith,  for  the  purpose  of  the  prosecution 
of  that  suit,  but  really  as  a  means  of  ousting  appellants  and  getting 
possession  of  the  property,  and  in  this  manner  depriving  them  of  the 
advantage  of  defending  a  suit  from  the  vantage  ground  of  such 
possession.  Appellees  can  not  be  allowed  thus  to  deprive  appellants 
of  the  right  going  with  their  possession. 

Appellees  contend,  in  their  brief,  that  having  pleaded  their  limi- 
tation title  appellants  thereby  waived  all  other  right  to  recover  the 
land,  including  their  right  based  upon  the  former  possession.  In 
their  petition  appellants  set  out  such  former  possession,  and  the 
ouster  by  appellees,  as  well  as  their  title  by  limitation,  and  if  the 
authorities  relied  upon  by  appellees  were  applicable  in  a  case  where 
the  special  title  pleaded  is  a  limitation  title,  it  might  fairly  be  said 
that  appellants,  by  the  allegations  of  their  petition,  sought  to  recover 
as  well  upon  their  former  possession,  specially  pleaded,  as  upon  the 
limitation  title.  It  has  been  held,  however,  that  where  the  title 
specially  pleaded  is  a  title  by  limitation  the  rule  confining  a  party 
to  the  title  thus  specially  pleaded  does  not  apply.  (Mayers  v.  Paxton, 
78  Texas,  199.) 

This  issue  is  not  presented  at  all  by  the  charge  of  the  court.  In 
gnch  case,  while  the  charge  requested  by  appellants  is  not  correct 
in  the  form  presented,  it  was  sufficient  to  call  the  court's  attention 
to  the  issue,  which  appellants  luid  the  right  to  have  submitted  to  the 
jury,  and  to  require  a  correct  charge  upon  the  point.  (Gulf,  C.  & 
8.  P.  Ry.  Co.  V.  Cusenberry,  86  Texas,  532;  Williams  v.  Emberson, 
22  Texas  Civ.  App.,  525 ;  Leeds  v.  Beid,  36  S.  W.  Rep.,  349 ;  for  other 
cases  on  the  point,  see  5  Green's  Texas  Digest,  10863.) 

The  requested  charge  is  incorrect  in  that  it  includes  the  entire 
160  acres  claimed  by  appellants.  The  evidence  shows  that  their  pos- 
session was  confined  to  the  land  actually  enclosed.  Neither  by  the 
terms  of  any  written  instrument,  nor  in  any  other  way,  does  it  appear 
that  either  appellants  or  Dennis  Hamilton  claimed  any  specified  land 
outside  of  the  actual  enclosure.  The  mere  naked  claim  to  160  acres, 
without  anything  to  show  where  it  was  located,  further  than  that  it 
was  to  include  the  improvements,  was  not  sufficient  to  extend  ap- 
pellants' possession  beyond  the  land  enclosed.  This  principle  also 
applies  to  appellants'  claim  of  title  by  limitation. 

Under  the  evidence  as  presented  in  the  record  it  is  doubtful  if 
it  presented  the  issue  of  limitation  except  as  to  the  land  under 
enclosure.  (Titel  v.  Garland,  99  Texas,  201;  Giddings  v.  Fischer,  97 
Texas,  184.)     In  their  brief  appellants  refer  to  the  deed  from  Dennis 
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Hamilton  as  describing  the  160  acres  as  being  in  the  southwest  corner 
of  the  Hatton  survey.  This  is  incorrect.  The  land  is  described  as 
"160  acres  covering  my  field  on  the  Hatton  survey  of  land."  There 
is  nothing  to  show  any  more  definite  claim  than  this  by  either  Dennis 
Hamilton  or  appellants. 

None  of  the  other  assignments  present  any  error  of  which  appellants 
can  complain. 

For  the  error  pointed  out  in  failing  to  charge  on  the  issue  of 
appellants'  right  to  recover  the  land^  embraced  within  their  enclosure, 
upon  their  former  possession,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


Southern  Kansas  Railway  Company  of  Texas  v.  C.  B.  Cox. 

Decided  June  22,   1907. 

1.— Carrier  of  Live  Stock — Station  Agtnt — ^Anthority. 

The  station  agent  of  a  railroad  company  at  one  station  has  no  implied 
authority  to  order  cars  for  the  shipment  of  cattle  from  another  station. 

2. — ^Pleading  and  Proof — ^Variance. 

In  a  suit  for  damages  to  a  shipment  of  cattle  resulting  from  delay  in 
furnishing  cars,  plaintiff  having  alleged  that  the  cars  were  ordered  by  his 
agent  at  a  certain  station,  evidence  that  plaintiff  himself  ordered  the  cars  from 
a  different  station,  will  not  support  a  judgment  for  plaintiff,  although  it  ap- 
peared that  the  railroad  company,  acting  upon  the  order  given  by  the  plaintiff 
himself,  took  steps  to  furnish  the  cars. 

8. — Cattle — ^Market  Value — ^ETidence— Hearsay. 

Information  received  from  cattle  salesmen  will  qualify  a  witness  to  testify 
as  to  the  cattle  market  on  the  day  the  enquiries  were  made  and  the  informa- 
tion received,  but  not  as  to  the  state  of  the  market  on  any  other  day. 

Appeals  from  the  District  Court  ,of  Carson  County.  Tried  below 
before  the  Hon.  B.  M.  Baker. 

J.  W.  Terry  and  Hoover  &  Taylor,  for  appellant. — It  is  error  for 
a  court  to  instruct  a  jury  upon  a  phase  of  case  not  made  by  the 
testimony.  Missouri,  K.  &  T.  By.  Co.  v.  Miller,  16  Texas  Civ.  App., 
430;  Texas  &  P.  By.  Co.  v.  Hightower,  12  Texas  Civ.  App.,  44; 
International  &  G.  K  By.  Co.  v.  Eason,  35  S.  W.  Bep.,  208. 

It  is  error  for  a  court  to  instruct  a  jury  that  every  station  agent 
of  a  railway  company  has  implied  authority  to  bind  the  railway 
company  by  a  promise  to  furnish  cars  for  the  shipment  of  live  stock 
within  a  reasonable  time  after  request  made  by  the  shipper,  unless 
he  further  instructs  them  that  this  implied  authority  extends  only 
fo  the  affenf 8  own  station.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Hodge,  30 
S.  W.  Bep.,  829;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Dinwiddie,  51  S.  W. 
Bep.,  353;  MiPsouri,  K.  &  T.  Bv.  Co.  v.  Belcher,  88  Texas,  551; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Jackson  &  Edwards,  99  Texas,  343. 


1907.^      Southern   Kansas   Ey.   Co.   of   Texas   v.    Cox.  85 

It  is  error  for  the  court  to  permit  a  witness  to  testify  to  statements 
made  to  him  by  other  parties^  and  it  is  error  in  the  trial  of  a  case 
to  admit  hearsay  testimony.  Southern  Pacific  Eailway  Company  v. 
Maddox,  75  Texas,  307;  Texas  &  N.  0.  Ry.  Co.  v.  White,  62  S. 
W.  Sep.,  133;  Texas  &  P.  Ey.  Co.  v.  Arnett,  13  Texas  Ct.  Rep.,  547; 
Cameron  Mill  &  Elevator  Company  y.  Anderson,  9  Texas  Ct.  Eep.,  333. 

Turner  &  Boyce,  for  appellee. 

CONNER,  Chief  Justice, — ^In  the  court  below  appellee  recovered 
a  judgment  against  appellant  for  the  sum  of  $386.72  as  damages  to 
two  ^ipments  of  cattle,  one  from  Panhandle,  Texas,  and  the  other 
from  Pampa,  Texas.  The  negligence  relied  upon  and  the  cause  of 
the  damage  charged  was  delay  in  furnishing  cars  at  the  respective 
points  of  shipment.    The  allegations  on  the  subject  are  as  follows: 

**That  heretofore,  to  wit,  a  few  days  prior  to  the  30th  day  of 
October,  1904,  and  again  on  the  forenoon  of  said  Oct.  30  plaintiff 
applied  to  the  local  agent  of  defendant  at  Panhandle,  Texas,  for 
two  certain  cars  in  which  to  transport  from  Panhandle  City  about 
eight  head  of  steers,  three  head  of  cows  and  forty-one  head  of  calves, 
and  one  J.  E.  Southwood  for  plaintiff  also  applied  to  defendant's 
local  agent  at  Pampa  for  two  ceji;ain  cars  in  which  to  ship  from 
Pampa,  Texas,  about  seven  head  of  cows,  four  steers  and  ninety-one 
calves,  which  plaintiff  expected  to  ship  on  October  30,  1904,  and 
defendant's  said  agents  were  then  and  there  so  informed,  and  that 
plaintiff  and  said  Southwood  were  promised  by  said  agents  that 
they  would  have  said  cars  ready  for  shipment  on  that  date.  That 
relying  upon  said  promise  plaintiff  penned  his  cattle  and  had  them 
ready  on  and  prior  to  said  30th  day  of  October,  1904,  and  they 
were  ready  then  and  there  to  load  on  the  cars  for  shipment. 

^ut  the  plaintiff  alleges  that  the  defendant,  in  total  disregard 
of  its  said  obligations,  negligently  failed  and  refused  to  have  cars 
ready  either  at  Pampa,  Texas,  or  Panhandle,  Texas,  for  the  trans- 
portation of  said  cattle  until  the  31st  day  of  October,  1904.  By 
reason  of  which  said  cattle  were  forced  to  remain  and  did  remain 
in  the  pens  ready  for  shipment  from  October  30  to  October  31,  1904, 
about  24  hours,  without  food  or  water,''  etc. 

Appellee  testified  that  he  ordered  the  cars  from  the  agent  at  Pan- 
handle, Texas,  and  that  he  directed  his  agent  Southwood  to  go  through 
Pampa  on  his  way  for  the  cattle  and  order  cars  for  the  shipment 
at  that  point.  The  witness  Southwood  testified  that  he  did  not  go 
through  Pampa,  but  went  direct  into  Gray  Coimty,  some  twelve 
miles  from  Pampa,  and  received  the  cattle  to  be  shipped  from  that 
point;  that  they  were  mostly  calves  which  were  separated  from  their 
mothers  and  by  him  driven  to  Pampa,  where  he  arrived  about  noon 
on  Saturday,  October  29,  when  he  went  to  the  agent  at  Pampa  to 
ask  for  cars;  tha*  tiie  cars  did  not  arrive  until  Monday  morning;- 
that  if  it  be  assumed  that  the  cars  had  not  been  ordered  prior  to  the 
time  he  spoke  to  the  agent  about  them,  they  arrived  in  Pampa,  ready 
for  diipment  in  a  reasonable  time.  The  appellee  Cox,  however,  was 
permitted  to  testify  tiiat  at  the  time  he  ordered  cars  for  the  Panhandle 
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shipment  he  also  ordered  ears  for  the  Pampa  shipment,  and  South- 
wood  further  testified  that  when  he  first  spoke  to  the  agent  at  Pampa 
on  Saturday,  October  29,  the  agent  stated  that  he  had  bieen  notified. 

In  the  second  paragraph  of  the  court^s  charge  he  instructed  the 
jury  to  the  effect  that  every  station  agent  of  a  railway  company 
has  implied  authority  to  bind  the  company  by  a  promise  to  furnish 
cars  for  the  shipment  of  live  stock  within  a  reasonable  time  after 
request  made  bj  the  shipper.  The  court  also  refused  to  give  the 
following  special  charge  requested  by  the  appellant:  **In  this  case 
the  uncontroverted  evidence  shows  that  the  plaintiff  never  ordered 
any  cars  to  be  furnished  at  Pampa,  Texas,  in  which  to  ship  his 
cattle  on  October  29,  1904,  and  you  are  instructed  that  you  can  not 
find  any  damages  against  the  defendant  for  any  injury  from  any 
cause  for  the  cattle  shipped  from  Pampa,  Texas,  and  you  are  there- 
fore instructed  that  as  to  the  damage  claimed  upon  the  said  ship- 
ment from  Pampa,  to  return  a  verdict  for  the  defendant.'* 

We  think  the  special  charge  quoted  should  have  been  given.  The 
general  charge  submitted  the  issues  of  delay  at  both  Panhandle  and 
Pampa,  and  the  jury  must  have  understood  from  the  instruction 
in  the  second  paragraph  referred  to  that  appellee's  order  at  Pan- 
handle required  the  delivery  of  cars  at  Pampa  within  a  reasonable 
time  after  request.  There  is  no  other  theory  upon  which  a  verdict 
for  damages  because  of  the  delay  at  Pampa,  can  be  supported,  for  the 
proof  is  direct  and  uncontradicted  that  Southwood,  appellee's  agent, 
made  no  order  at  Pampa  until  Saturday,  October  29,  and  that  the 
cars  were  delivered  within  a  reasonable  time  thereafter.  It  has  been 
several  times  decided  that  an  agent  of  a  railway  company  has  no  im- 
plied authority  to  order  cars  for  another  station.  Missouri,  K.  &  T. 
By.  Co.  V.  Belcher,  88  Texas,  651 ;  Gulf,  C.  &  S.  F.  By.  v.  Jackson  & 
Edwards,  99  Texas,  343,  and  Gulf,  C.  &  S.  F.  By.  v.  Hodge,  30  S. 
W.  Bep.,  829.  The  court's  charge  upon  this  subject  under  the  peculiar 
facts  of  this  case  was  therefore  probably  misleading. 

Appellee  suggests  that  the  evidence  tends  to  show  that  the  cars 
were  furnished  at  Pampa  pursuant  to  appellee's  order  at  Panhandle, 
and  that  inasmuch  as  the  appellant  proceeded  to  act  upon  the  order 
and  furnish  cars  thereunder,  the  Panhandle  order  constitutes  a  suffi- 
cient basis  for  the  recovery  of  the  damages  for  delay  at  Pampa.  It 
is  to  be  observed,  however,  that  appellee  presented  no  such  ground 
of  recovery  in  his  amended  petition,  from  which  we  have  quoted 
and  upon  which  the  trial  proceeded.  The  distinct  ground  of  recovery 
alleged  is  that  Southwood  made  the  order  for  cars  at  Pampa  and 
that  they  were  not  delivered  within  a  reasonable  time  thereafter. 
We  conclude  that  the  judgment  must  be  reversed  because  of  the  errors 
indicated. 

In  view  of  another  trial  we  will  briefly  notice  the  appellant's  ob- 
jection to  appellee's  testimony  on  the  issue  of  values  at  Kansas  City, 
the  point  of  destination.  Appellee's  contention  is  that  the  cattle 
should  have  arrived  in  Kansas  City  on  November  1st,  and  he  tes- 
tified that  they  actually  arrived  on  November  2d,  when  part  of  them 
were  sold  and  the  remainder  sold  on  November  3d.  Over  appellant's 
objection  that  the  testimony  was  hearsay  appellee  was  permitted  to 
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further  testify  that  on  Novemher  2d  and  3d  he  inquired  of  Mr. 
Fair,  Charles  Moore,  Mr.  Sanders,  Wash  Sanders  and  George  Hibler, 
cattle  salesmen,  and  ascertained  the  condition  of  the  market  on  those 
days,  and  that  the  loarket  on  the  2d  and  3d  was  from  twenty-five 
to  tiiirty  cents  lower  than  it  was  on  the  1st  of  November,  thus  in 
effect  testifying  to  the  state  of  the  market  November  1st.  It  would 
seem  that  under  the  authority  of  Cliquot  v.  United  States,  3  Wallace, 
114,  18  Law  Ed.,  116,  the  inquiries  made  of  the  cattle  salesmen 
named  would  qualify  appellee  to  speak  of  the  markets  on  November 
2d  and  3d,  but  the  further  statement  that  the  markets  on  these  days 
were  twenty-five  to  thirty  cents  lower  than  on  November  Ist  was 
clearly  hearsay.  To  that  extent  at  least  the  statements  of  the  salesmen 
were  but  the  mere  relation  of  a  condition  in  the  past.  Texas  &  Pac. 
Ry.  Co.  V.  Amett,  13  Texas  Ct.  Rep.,  547;  1  Wigmore  on  Evidence, 
sec.  719;  Southern  Pac.  Ry.  Co.,  v.  Maddox,  75  Texas,  307;  Texas 
&  N.  0.  Ry.  v.  White,  62  S.  W.  Rep.,  133;  Cameron  Mill  &  Elevator 
Co.  V.  Anderson,  9  Texas  Ct.  Rep.,  333. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Sakdeguabd  Grocery  Company  v.  B.  M.  Conley. 

Decided  June  22,  1007. 

Obftmeting:  Sidewalk — Pliability  for  Personal  Injuries. 

Where  a  city  ordinance  prescribed  a  penalty  for  unnecessarily  obstructing 
a  sidewalk  in  such  city  with  any  boxes,  barrels,  vehicles,  etc.,  one  who  is 
injured  by  stumbling  over  a  truck,  knowingly  and  unnecessarily  left  upon  the 
sidewalk  by  the  owner,  may  recover  from  the  owner  the  damages  sustained. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.   Smith. 

Cappg  £  Cantey  and  Hanger  &  ahori,  for  appellant. — In  order  to 
shed  light  on  the  question  of  whether  or  not  appellants  were  neg- 
ligent in  the  use  and  disposition  of  the  truck  on  the  particular 
occasion  in  question,  evidence  of  the  custom  and  usage  prevailing 
among  those  engaged  in  the  same  line  of  business  in  the  use  and 
handling  of  such  trucks,  was  admissible.  Houston  &  T.  C.  Ey.  Co. 
V.  Cowser,  67  Texas,  293;  Barnes  v.  Zettlemoyer,  62  S.  W.  Rep.,  Ill; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harriett,  80  Texas,  80. 

Hie  ordinance  in  question  was  irrelevant  to  any  issue  in  this 
case,  and  was  not  intended  to  punish  the  placing  of  a  truck,  in 
the  intervals  between  using  same,  up  against  an  awning  post  where 
it  could  not  obstruct  the  sidewalk,  or  to  punish  the  mere  failure 
to  haul  the  truck  in  the  moment  some  unauthorized  person  put  it 
down  on  the  sidewalk  near  the  outer  edge  of  the  same.  State  v. 
Higgs  (N.  C),  48  L.  R.  A.,  446;  Welsh  v.  Wilson  (N.  Y.),  64  Am. 
Hep.,  698;  Graves  v.  Shattuck  (N.  H.),  69  Am.  Dec.,  536;  Simon 
v.  Atlanta  (Ga.),  44  Am.  Rep.,  739;  Jochem  v.  Robinson  (Wis.), 
1  L,  R.  A,,  178. 
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If  said  ordinance,  when  properly  construed,  can  be  held  to  pro- 
hibit and  punish  the  use  of  a  small  hand  truck  for  the  purpose  and  in 
the  manner  this  one  was  used  by  the  defendants,  then  such  ordinance 
was  unreasonable  and  void  and'  is  an  unconstitutional  interference 
with  the  liberty  of  the  citizen.  Ex  parte  Battis,  40  Texas  Crim.  Bep., 
114;  Ex  parte  MeCarver,  39  Texas  Crim.  Bep.,  451;  Austin  v. 
Austin,  etc.,  Ass'n,  87  Texas,  337;  Mills  v.  M.  K.  ft  T.  By.  Co., 
94  Texas,  250;  State  v.  Higgs  (N.  C),  48  L.  B.  A.,  446. 

R.  M,  Wynne  and  McCart,  Bowlin  £  McCart,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  recovered  a  verdict 
and  judgment  against  appellants  for  damages  in  the  sum  of  five  hun- 
dred dollars  as  compensation  for  personal  injuries  caused  by  their 
negligence  in  leaving  a  truck  on  the  sidewalk  in  front  of  their  store 
in  the  city  of  Fort  Worth.  Appellee  was  going  up  the  street  at 
night  during  a  parade  and  stumbled  over  the  truck,  which  was  con- 
cealed from  liis  view  by  the  people  congregated  along  the  sidewalk 
to  witness  the  parade.  In  the  effort  to  keep  on  his  feet  he  seems 
to  have  fallen  all  over  the  truck  and  finally  landed  out  in  the  street 

It  was  a  penal  offense  by  ordinance  of  th^  city  of  Fort  Worth  for 
any  person,  firm  or  corporation  to  unnecessarily  obstruct,  any  side- 
walk, street  or  alley  within  said  city  "with  any  boxes,  barrels,  vehicles, 
horse  or  beast  of  any  kind,  lumber,  wood  or  any  material  whatever,*' 
and  each  and  every  day  of  such  obstruction  was  made  a  separate 
offense.  The  ordinance  further  provided  that  "if  any  person  shall 
continue  any  obstruction  of  any  street,  alley  or  sidewalk  after  he 
shall  have  been  notified  by  the  city  marshal  to  remove  the  same, 
he  shall  be  fined  in  any  sum  not  less  than  five  dollars  nor  more  than 
fifty  dollars  for  every  day  he  shall  continue  the  obstruction,"  that 
beinsf  the  same  penalty  previously  prescribed  for  obstructing  the 
sidewalk.  The  violation  of  this  ordinance  was  submitted  in  the 
charge  as  a  ground  of  recovery. 

The  evidence  tended  to  prove  and  warranted  the  jury  in  finding 
that  appellants  had  been  guilty  of  a  breach  of  the  ordinance  in 
unnecessarily  obstructing  the  sidewalk  by  permitting  the  truck,  which 
was  undoubtedly  a  vehicle,  to  remain  in  such  position,  of  which 
they  were  aware,  as  to  make  it  an  obstruction  of  the  sidewalk. 

The  validity  of  the  ordinance  is  assailed,  but  it  seems  clear  to 
us  that  it  was  valid. 

We  approve  the  charge  in  submitting  the  issue  to  the  jury  and  also 
the  action  of  the  court  in  refusing  the  numerous  special  charges 
requested  by  appellant.  We  also  approve  the  rulings  on  the  exclusion 
of  testimony.     The  judgment  is  therefore  affirmed. 

Afpxmed. 

Writ  of  error  refused. 
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D.    B.    BOLUNQEB    V.    M.    W.    McMlNJT. 
Decided  June  22,  1907. 

1^-Iuid— Trespass— Xeatnre  of  Damage. 

B.  built  a  house  upon  \^hat  he  believed  in  good  faith  to  be  his  own  land; 
after  the  lapse  of  several  years  and  while  B.'s  tenants  were  in  possession  of 
the  house,  M.  claiming  that  the  house  was  partly  upon  his  land,  sawed  it  in 
two  at  the  point  where  the  dividing  line,  according  to  his  contention,  intersected 
the  same  and  removed  and  appropriated  a  part  of  the  house.  In  a  suit  by  B. 
for  actual  and  exemplaiy  damages,  held,  that  the  difiference  in  the  value  of  the 
premises  immediately  before  and  immediately  after  the  house  was  damaged  was 
not  an  improper  measure  of  the  actual  damage. 

S. — ^Boundary — Beelaratloas  of  Vendor. 

The  declarations  of  a  remote  vendor  of  defendant  as  to  the  boundaries  of 
the  land,  made  at  the  time  of  conveyance  by  such  vendor,  are  admissible  against 
the  defendant. 

S. — ^Boundary — Conilieting  STidenoe — Charge. 

The  evidence  as  to  the  position  of  a  boundaiy  being  conflicting,  the 
court  properly  refused  under  the  facts  of  this  case  to  instruct  the  jury  to 
determine  the  disputed  boundary  by  apportioning  the  excess  between  the  ad- 
jacent tracts. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

Scott  &  Brelsford,  for  appellant. — Parol  evidence  that  a  remote 
grantor  stated  to  his  grantfee,  at  the  time  when  he  conveyed  a  sub- 
diyision  of  a  larger  survey,  that  the  line  between  the  land  conveyed 
and  that  of  an  adjoining  subdivision  of  the  same  survey,  the  line 
never  having  been  run  and  located  on  the  ground,  was  at  a  certain 
fence,  is  inadmissible  against  a  subsequent  vendee  without  notice, 
in  a  suit  between  such  owner  and  the  owner  of  the  adjoining  sub- 
division, to  show  the  true  location  of  such  division  line,  where  such 
fence  is  not  called  for  in  the  deed,  and  to  locate  the  line  at  such 
fence  would  defeat  the  calls  for  distance  in  the  deed.  Davidson 
v.  Pickard,  56  S.  W.  Bep.,  608;  Beast  v.  Donald,  84  Texas,  653. 

Where  two  adjoining  surveys  are  virtually  one  act,  by  same  sur- 
veyor, and  such  surveys  call  for  each  other,  but  their  dividing  line 
is  open  and  unidentified  in  fact,  any  excess  of  acres  which  may 
exist  in  such  surveys  should  be  divided  and  apportioned  between 
owners  of  each  in  proportion  to  the  number  of  acres  called  for  in 
each  survey.  Ware  v.  McQuinn^  7  Texas  Civ.  App.,  110;  Knippa  v. 
Umlang,  27  S.  W.  Bep.,  916. 

The  rightful  owner  of  land  is  the  owner  of  improvements  placed 
fhereon  without  his  consent,  and  while  the  owner  of  the  land  might, 
in  an  action  of  trespass  to  try  title,  be  required  to  pay  for  sucli 
improvements  if  placed  thereon  in  good  faith,  such  owner  of  the 
land  would  not  be  liable  for  exemplary  damages  for  conversion  of 
such  improvements.  Bonner  v.  Wiggins,  52  Texas,  128;  Norton  v. 
Davis,   13   Texas  Civ.   App.,  94. 

The  court  erred  in  not  granting  defendant  a  new  trial,  because 
fbe  jury  found  in  favor  of  plaintiffs  for  exemplary  damages^  which 
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was  contrary  to  the  law  and  the  evidence  in  this  case.  Smith  v. 
Holland,  4  Texas  App.  Civ.,  438;  Lay  v.  Blankenship,  2  Posey  U.  C, 
273;  Tynburg  v.  Cohen,  76  Texas,  416. 

Stubblefield  &  Patterson,  for  appellee. — The  measure  of  the  damage 
to  the  real  estate  waa  the  difference  between  the  land  and  premises 
immediately  before  and  immediately  after  the  defendant  committed 
the  trespass  on  the  same.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Warnecke, 
15  Texas  Ct.  Rep.,  746;  Tyler  S.  E.  Ry.  Co.  v.  Hitchins,  63  S.  W. 
Rep.,  1070;  Pacific  Express  Co.  v.  ^jasker  Real  Estate  Ass'n,  81 
Texas,  81;  Houaton  &  T.  C.  Ry.  Co.  v.  Smith,  46  S.  W.  Rep.,  1047. 

STEPHENS,  Associate  Justice. — Appellee,  M.  W.  McMinn,  as 
guardian  for  his  minor  children,  built  a  house  on  or  near  the  boundary 
line  between  a  tract  of  land  owned  by  them  known  as  Lot  M  of 
McLennan  County  school  land  and  Lot  15,  just  north  of  it,  owned 
by  appellant.  While  appellee,  through  a  tenant,  was  in  peaceable 
possession  of  this  house  and  of  the  farm  on  which  it  was  situated, 
appellant  entered  on  the  premises  and  over  the  protest  of  the  tenant 
sawed  the  house  in  two  and  carried  away  three  rooms,  leaving  one 
room — minus  the  north  side — and  a  gallery  to  be  occupied  by  the 
tenant.  Appellee  had  been  in  peaceable  possession  of  th^  land  in 
dispute  for  five  or  six  years,  and  when  it  was  thus  invaded  brought 
suit  against  appellant  for  both  actual  and  exemplary  damages,  al- 
leging the  trespass  and  the  value  of  the  house  destroyed  and  claiming 
actual  damages  to  the  premises  in  the  sum  of  six  hundred  dollars 
plus  interest,  and  exemplary  damages  in  the  sum  of  one  thousand 
dollars.  The  petition  contained  the  further  allegation  that  if  he 
was  mistaken  as  to  his  children  being  the  owners  of  the  land  on 
which  the  house  had  been  built,  he  had  built  it  in  good  faith,  be- 
lieving that  he  was  building  it  on  their  land.  There  was  an  alterna- 
tive prayer  for  relief  on  this  ground.  Appellant  pleaded  title  in 
himself  in  justification  of  the  alleged  trespass.  The  trial  of  the  case 
resulted  in  a  verdict  and  judgment  against  him  for  $629.30  actual 
damages  and  $300  exemplary  damages.  On  the  issue  of  boundary 
involved  the  evidence  was  conflicting,  or  rather  it  tended  to  opposite 
conclusions  and  would  perhaps  have  warranted  a  verdict  either  way; 
but  the  evidence  as  to  long  peaceable  possession,  mistake  and  good 
faith  in  making  the  improvements  which  was  submitted  as  a  ground 
of  recovery,  was  all  in  favor  of  appellee. 

The  measure  of  damages  submitted  was  the  difference  in  value 
of  the  premises  immediately  before  and  immediately  after  the  house 
was  damaged. 

No  precedent  has  been  cited  for  the  recovery  in  this  case,  and 
we  have  been  unable  to  find  any,  but  are  loath  to  disturb  it,  since 
it  seems  to  meet  the  ends  of  justice  and  is  a  merited  rebuke  to  one 
who  deliberately  took  the  law  into  his  own  hands  and  by  force  ap- 
propriated the  fruits  of  another's  toil,  for  which  he  must  have  given 
compensation  had  he  pursued  the  peaceable  method  provided  by 
law.  In  submitting  the  case  to  the  jury  the  court  seems  to  have 
bad  in  mind  the  principle  embodied  in  our  statute  regulating  the 
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action  of  trespass  to  try  title  which  requires  the  owner  of  land  which 
has  been  improved  in  good  faith  by  another  while  in  peaceable  pos- 
session thereof  to  pay  for  the  improvements  to  the  extent  that  the 
land  is  thereby  enhanced  in  value.  Evidently  the  statute  is  not  in 
terms  applicable  to  a  case  of  this  kind,  but  it  is  worthy  of  considera- 
tion that  if  the  equitable  principle  embodied  in  the  statute  should 
not  be  applied  to  such  a  case  a  person  whose  property  is  occupied 
and  has  been  improved  in  good  faith  by  another,  instead  of  re- 
sorting to  the  peaceable  method  provided  by  the  statute,  would  be 
encouraged  to  recover  it  by  force  and  thus  evade  the  consequences 
of  a  lawful  procedure  and  profit  by  his  own  wrong. 

True,  at  common  law  the  rightful  owner  of  land  might  have  retaken 
it  by  force,  but  as  this  often  led  to  serious  breaches  of  the  public 
peace  the  statute  of  5  Bich.  II  C.  7  was  enacted,  which  declared 
that  "none  henceforth  make  entry  into  any  lands  and  tenements  but 
in  cases  where  entry  is  given  by  law,  and  in  that  case  not  with 
strong  hand,  nor  with  multitude  of  people,  but  only  in  a  peaceable 
and  easy  manner,*'  which  statute  is  now  recognized  as  a  part  of  the 
American  Common  Law.  Cooley  on  Torts,  page  379,  2d  ed.  Appellant 
was  therefore  undoubtedly  guilty  of  a  trespass  and  an  actionable  wrong 
when  he  invaded  the  peaceable  possession  of  appellee  and  by  force 
destroyed  the  very  castle  of  his  tenant;  but  as  to  the  ground  and 
extent  of  recovery,  beyond  nominal  damages,  the  case  is  not  so  clear. 

That  a  house  or  similar  structure  when  placed  on  the  land  of 
another,  even  by  mistake  as  to  the  boundary,  becomes  a  fixture,  the 
authorities  all  seem  to  hold.  See  Kimball  v.  Adams,  52  Wis.,  554; 
9  N.  W.  Bep.,  170,  and  cases  there  cited.  It  is  also  held  that  where 
fences  and  the  like  are  placed  on  the  lands  of  another  through  mis- 
take as  to  the  boundary  line  and  by  license  or  permission  of  the 
owner,  the  person  making  the  improvements  is  justified  in  removing 
the  same  in  a  reasonable  time  after  the  error  is  discovered.  Hines 
V.  Ament,  43  Mo.,  298;  Matson  v.  Calhoun,  44  Mo.,  368.  But  this 
case  presents  only  the  feature  of  mistake  and  not  that  of  license  or 
permission,  thus  differing  from  the  case  last  cited. 

But  perhaps  the  house,  which,  according  to  the  construction  adopted 
by  appellant  himself  in  sawing  it  in  two,  was  situated  in  part  on 
the  land  of  appellee,  should  as  against  appellant  be  regarded  as  an 
indivisible  structure,  encroaching  by  mistake  merely  on  the  lands 
of  appellant,  but  holding  its  identity,  according  to  the  intention  of 
the  builder,  with  the  land  of  appellee.  In  that  view  the  damage  for 
the  trespass  might  perhaps  be  measured  by  the  diminished  value  of 
the  house  treated  as  an  integral  part  of  appellee's  premises. 

Or  perhaps  it  should  be  held,  in  view  of  the  boundary  and  wrongful 
act  of  appellant  in  detaching  the  house  from  the  soil,  that  it  no 
longer  remained  a  part  thereof  but  resumed  its  original  character 
of  personal  property  belonging  to  the  appellee^  in  which  case  the  value 
of  this  part  of  the  house  might  be  treated  as  the  measure  of  damages 
in  part,  but  not  entirely  so,  since  in  sawing  the  house  in  two  ap- 
pellant damaged  the  rest  of  it  also,  which  according  to  his  own  con- 
struction did  not  belong  to  him. 

Or  perhaps  the  recovery  should  be  measured  as  provided  in  the 
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action  of  trespaas  to  try  title,  thus  giving  the  appellee  substantially 
what  he  would  have  been  entitled  to  had  appellant  pursued  his 
lawful  remedy,  and  of  which  he  was  deprived  by  the  wrongful  and 
highhanded  course  pursued. 

Indeed,  it  seems  of  little  consequence  in  this  case  what  theory 
is  adopted,  since  the  extent  of  increase  in  the  value  of  the  land  by 
reason  of  the  improvements,  as  also  the  extent  of  the  damage  by  reason 
of  the  trespass,  was  measured  by  the  value  of  the  improvements,  or 
at  least  the  matter  seems  to  have  been  so^treated  in  the  testimony. 

True,  complaint  is  made  in  the  brief  of  the  amount  of  the  ver- 
dict, but  the  assignment  raising  the  issue  of  excess  is  subject  to  tbe 
objection  made  to  it  by  appellee,  which  we  sustain,  that  it  is  too 
general.  The  evidence  must  therefore  be  treated  as  warranting  the 
verdict  as  to  actual  damages,  and  we  think  it  also  abundantly  sup- 
ported  the   verdict   for   vindictive   damages. 

Some  other  rulings  complained  of  in  the  brief  will  now  be  noticed. 
As  to  the  objection  that  the  fifth  special  exception  to  the  petition 
should  have  been  sustained  because  it  failed  to  state  the  grounds 
of  good  faith  in  making  improvements,  it  is  sufScient  to  say  that  at 
least  some' of  the  grounds  were  stated. 

The  declarations  of  Abemath,  a  remote  vendor  of  appellant,  made  at 
the  time  of  his  conveyance,  as  to  the  boundary  in  dispute,  were  clearly 
admissible. 

The  other  assignments,  eighth  and  ninth,  complaining  of  the  ad- 
mission of  testimony  as  to  boundary  are  not  sustained  by  the  bills  of 
exception  as  cited  in  the  brief.  The  eighth  is  not  sustained  by  any 
bill  of  exceptions  found  in  the  record  and  the  ninth  complains  of  the 
admission  of  testimony  of  witness  Hoover  as  to  the  placing  of  a  rock 
at  the  comer  of  Lot  15  by  surveyor  Cassady  and  refers  to  bill  of 
exception  number  three,  which  relates  to  the  admission  of  the  tes- 
timony of  M.  W.  McHinn  as  to  "general  repute**  as  to  boundary. 
•He  statement  under  this  assignment  refers  to  *^ill  of  Ex.  Tr.  p.  39,*' 
where  we  find  that  "witness  George  Hoover  over  the  objection  of  the 
defendant  was  permitted  to  testify  as  to  the  general  repute  as  to 
where  the  south  boundary  line  of  lot  N"o.  15  was,**  and  even  this 
bill  fails  to  show  what  his  testimony  was  on  that  subject,  which 
subject  was  entirely  different  from  that  embraced  in  the  assignment. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  as  requested 
by  appellant  to  determine  the  disputed  boundary  by  dividing  the 
excess  between  Lots  14  and  15  in  the  proportions  suggested  in  the 
special  charges.  The  evidence  as  to  boundary  did  not  warrant  any 
such  unconditional  instructions.  Besides,  these  charges  excluded  the 
claim  for  exemplary  damages  if  by  dividing  the  excess  as  therein 
directed  the  jury  gJiould  find  the  house  had  been  placed  on  appellant's 
portion  thereof.  It  may  be  that  the  charge  given  on  that  subject 
was  erroneous,  but  no  error  is  assigned  to  it  and  it  was  perhaps 
invited'  by  said  special  charges.  The  only  serious  question  in  the 
case  is  the  measure  of  damages,  and  that  has  already  been  disposed 
of,  though  in  a  manner  not  entirely  satisfactory  to  ourselves  and 
still  less  so  doubtless  to  appellant.    Judgment  affirmed. 
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J.  W.  Stitt,  Tkustbe,  v.  Sallie  Stone  et  al, 

I>ecided  June  22,  1907. 

Baakniptey — ^Preferred  Creditor— Fraud. 

A  merchant,  being  indebted  to  his  mother,  conveyed  to  her  his  real  estate 
in.  part  payment  of  such  indebtedness,  and  about  the  same  time,  with  the 
knowledge  and  consent  of  his  mother,  sold  out  his  stock  of  merchandise  at  g^ross- 
I7  inadequate  prices  and  turned  over  the  proceeds  to  his  mother  in  further 
payment  of  his  indebtedness  to  her.  Held,  that  the  sale  of  the  real  estate  was 
tainted  with  the  fraud  in  the  sale  of  the  merchandise,  and  was  void  as  to 
other  creditors.  A  debtor  can  not  lawfully  prefer  one  creditor  by  sacrificing, 
with  the  knowledge  and  consent  of  such  creditor,  a  large  part  of  his  available 
assets  in  order  that  a  small  amount  may  be  paid  to  such  creditor. 

a 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried  below 
before  Hon.  Ira  Webster. 

N,  J.  Wade,  for  appellant.  1 

Where  two  defendants  are  charged  with  a  conspiracy  to  defraud, 
the  conduct,  statements  and  admissions  of  either  one  of  them  with 
reference  to  the  particular  fraudulent  transaction  are  admissible  in 
evidence  against  the  other  whether  he  was  present  or  not  when  the 
same*  were  made.  The  law  regards  them  as  agents  of  each  other. 
Tuttle  V.  Turner,  28  Texas,  759 ;  Coffin  v.  Varila,  8  Texas  Civ.  App., 
420 ;  Hardy  v.  DeLeon,  6  Texas,  211 ;  Davis  v.  Keene,  23  Me.,  69. 

A  sale  or  transfer  of  property  or  money  by  an  insolvent  debtor  to 
one  of  his  creditors,  with  intent  of  defrauding  his  other  creditors, 
is  invalid,  if  the  creditor  thus  paid  or  secured  participates  in  the 
debtors  fraudulent  intent,  or  has  knowledge  of  such  facts  as  would 
put  a  reasonably  prudent  person  upon  inquiry,  though  the  claim 
paid  or  secured  is  a  bona  fide  debt.  Mixon  v.  Symonds,  2  Texas  Civ. 
App.,  630 ;  Willis  v.  Yates,  12  S.  W.  Sep.,  232 ;  Weisiger  v.  Chisholm, 
28  Texas,  790;  Koch  v.  Bruce,  20  Texas  Civ.  App.,  636;  Seligson  v. 
Brown,  61  Texas,  182. 

The  law  will  presume  a  partnership  where  mother  and  son  who 
have  always  lived  together,  the  son  being  mentally  afflicted  and  prac- 
tically without  capital,  embark  into  a  mercantile  business,  principally 
upon  money  furnished  by  the  mother,  where  no  note  is  given  by  the 
son  to  the  mother  and  he  does  not  regard  her  as  a  creditor,  and  it 
is  undercrtood  she  is  to  will  him  all  her  property  at  death,  although 
the  business  is  carried  on  in  the  son's  name  individually  and  the 

Srties  disclaim  the  relation  of  partners.  Bahl  v.  Parlin,  64  S.  W. 
•p.,  1007;  Brinkley  v.  Harkins,  48  Texas,  225;  Cothran  v.  Marma- 
dnke,  60  Texas,  372;  Stevens  v.  Gainesville  Bank,  62  Texas,  503; 
Cleveland  v.  Anderson,  2  Texas  App.  Civ.,  138;  Brown  v.  Watson, 
72  Texas,  223 ;  Dilley  v.  Abright,  48  S.  W.  Hep.,  648. 

John  P.  Blaton  and  Wilson,  Dalton  £  Wilson,  for  appellee. — The 
declarations  of  a  grantor  after  sale  are  not  admissible  to  impeach 
the  title  of  the  vendee;  and  the  statements  of  persons  charged  wiiih 
conspiracy  are  not  admissible  against  each  other,  if  made  when  the 
other  is  absent,  if  made  after  the  conspiracy,  if  any,  is  closed.    Luther 
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V.  Bose,  20  Texas,  648;  Harrison  v.  Hawley,  7  Texas  Civ.  App.,  308. 
Also  authorities  collated  in  1  Buckler's  Civil  Digest,  p.  827,  sec.  272. 

A  person  can  prefer  a  creditor  and  sell  him  any  or  all  of  his 
property  to  pay  a  debt,  so  that  the  creditor  takes  no  more  tiian 
enough  to  satisfy  the  debt,  and  this  is  not  fraudulent  though  the 
debtor  by  so  doing  aimed  to  hinder,  delay  and  defraud  his  other 
creditors  and  such  intention  was  known  to  the  purchaser,  and  a  charge 
embodying  the  above  proposition  is  not  erroneous  and  especially  is 
it  not  where  the  fraud  complained  of  was  that  the  transfer  was 
made  with  the  understanding  that  the  vendee  should  hold  the  prop- 
erty in  trust  for  the  debtor,  and  they  were  partners  and  the  law 
in  regard  to  this  phase  of  the  case  was  fully  given  by  the  court. 
Ellis  V.  Valentine,  65  Texas,  647;  Lewy  v.  Pischl,  65  Texas,  311; 
Owens  V.  Clark,  78  Texas,  547;  Haas  v.  Kraus,  86  Texas,  687;  58 
Texas,  306;  Martin  Brown  Co.  v.  City  N"atl.  Bank,  41  S.  W.  Bep., 
524;  Head  v.  Brocht,  40  S.  W.  Bep.,  630;  Traders'  Bank  v.  Day,  27 
S.  W.  Bep.,  264. 

To  render  the  transfer  fraudulent  there  must  be  some  reservation 
of  an  interest  in  the  property  itself  and  must  be  a  substantial  interest, 
and  a  verbal  promise  by  the  grantee  to  will  it  to  grantor  at  the 
parties'  death  is  no  such,  interest  reserved  to  the  grantor  as  would 
vitiate  the  instrument,  since  such  an  agreement  could  not  be  en- 
forced and  grantee  might  outlive  grantor  and  is  extremely  contingent. 
20  Cyc,  pp.  555,  558. 

.  STEPHENS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant as  trustee  in  bankruptcy  to  set  aside  for  fraud  two  deeds  made 
March  14,  1903,  by  W.  H.  Stone  to  his  mother,  Sallie  Stone,  con- 
veying the  residence  then  occupied  by  them  as  a  home  and  the  store- 
house in  which  W.  H.  Stone  was  doing  business,  both  situated  in  the 
town  of  Hereford,  Texas.  The  trial  resulted  in  a  verdict  and  judg- 
ment against  the  trustee,  who  has  appealed,  assigning  errors  to  the 
charge  and  to  the  exclusion  of  testimony. 

W.  H.  Stone  and  his  mother,  who  have  always  lived  together,  moved 
from  New  Mexico  to  Hereford,  Texas,  in  the  fall  of  1902,  when 
and  where  he  embarked  in  the  dry  goods  business,  and  a  year  later 
went  into  voluntary  bankruptcy,  listing  no  assets,  but  scheduling 
debts  to  the  amount .  of  about  twenty-five  hundred  dollars.  The 
business  ceased  about  the  date  of  tlie  conveyances  complained  of, 
March  14,  1903,  terminating  in  what  was  described  by  the  witnesses 
as  a  "slaughter  sale"  of  the  stock  of  goods,  the  proceeds  of  which 
all  went  to  the  mother  as  the  preferred  creditor.  She  went  into 
business  in  the  fall  oi  that  year  in  her  own  name,  employing  her 
son,  W.  H.  Stone,  to  assist  in  the  management  thereof.  The  new 
establishment,  which  included  both  groceries  and  dry  goods,  was 
conducted  under  the  name,  ^Tamous  Store,"  with  one  J.  A.  Kirk- 
pa  trick  as  partner  in  the  grocery  department.  When  the  business  in 
the  name  of  W.  H.  Stone  was  closed  out  he  owed  the  persons  from 
whom  he  had  purchased  goods  $2,246.71.  Besides  this  amount,  he 
claimed  to  owe  his  mother  for  borrowed  money  $7,500  or  $9,954.57, 
on  which  he  paid  in  the  real  estate  conveyed  about  twenty-five  hun- 
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dred  doUaia  and  in  the  proceeds  of  the  ^'slanghter  sale"  of  the  stock 
of  goods  twenty-seven  hundred  dollars.  The  proof  was  by  no  means 
conclusive  that  he  owed  his  mother  the  large  sum  claimed  to  be 
due  her,  and  there  was  evidence  tending  to  prove  that  his  stock 
of  goods  was  worth  from  four  to  six  and  even  eleven  thousand  dollars, 
and  that  the  same  was  hurriedly  sold  at  a  shocking  discount  and 
that  his  mother,  who  was  present  in  the  store  a  part  of  the  time 
at  least  receiving  the  proceeds,  must  have  been  aware  of  this  fact. 
Indeed,  there  was  evidence  tending  to  prove  that  it  was  contem- 
plated when  the  real  estate  was  conveyed  that  the  dry  goods  were  to 
be  converted  into  cash,  as  was  done,  and  the  proceeds  paid  to  Mrs.  Stone. 

The  court  erred  in  giving  the  following  charge  at  the  request  of 
Mrs.  Stone:  'TTou  are  charged  that  if  you  find  from  the  evidence 
that  when  the  conveyance  from  Will  H.  Stone  to  Sallie  Stone  of  the 
real  estate,  described  as  the  residence  house  and  lot  and  the  store 
house  and  lot  No.  17,  block  19,  Hereford,  Texas,  was  made  and 
the  money  was  paid  or  turned  over  by  Will  H.  Stone,  to  Sallie 
Stone,  Will  H.  Stone  was  indebted  to  Sallie  Stone  and  the  convey- 
ance was  made  and  money  turned  over  to  Sallie  Stone  for  the  pur- 
pose of  paying  a  debt  or  on  an  indebtedness  owing  from  Will  H. 
Stone  to  Sallie  Stone,  and  that  no  more  property  and  money  was 
transferred  and  turned  over  than  was  necessary  for  that  pur- 
pose, then  you  will  find  for  the  defendant  Sallie  Stone  although 
you  may  further  find  from  the  evidence  that  Will  H.  Stone,  by 
said  transfers,  intended  to  hinder,  delay  or  defraud  his  creditors 
an^  that  defendant,  Sallie  Stone,  knew  of  such  intention  on  the 
part  of  Will  H.  Stone  or  that  she  ought  to  have  known  of  such 
intention,  if  it  existed,  by  the  exercise  of  such  diligence  as  an  ordi- 
nary prudent  person  would  exercise  under  the  same  circumstances." 

The  effect  of  this  charge  was  to  instruct  the  jury  that  W.  H. 
Stone  had  the  right  to  hurriedly  dispose  of  a  stock  of  goods  at  a 
grossly  inadequate  price — say,  possibly  as  low  as  twenty-five  cents 
on  the  dollar — ^with  intent  to  defraud  his  creditors,  and  that  the 
conveyances  of  the  real*  estate  made  at  or  about  the  same  time  and 
..as  a  part  of  such  transaction,  should  be  approved;  that  is,  that  his 
mother  could  knowingly  accept  with  impunity  the  avails  of  such 
fraudulent  scheme,  provided  she  did  not  receive  more  property  and 
money  than  her  debt  amounted  to.  In  other  words,  that  a  debtor 
may  lawfully  prefer  one  creditor  over  all  the  rest  by  deliberately 
sacrificing,  with  the  knowledge  and  consent  of  the  favored  creditor 
three-fourths  of  the  available  assets  in  order  that  the  remaining  fourth 
may  be  applied  to  the  debt  of  the  preferred  creditor.  A  proposition 
80  shocking  to  a  sense  of  justice  needs  only  to  be  stated  to  be  re- 
jected. Fraud  vitiates  everything  into  which  it  enters,  and  if  the 
**slaughter  sale"  was  fraudulent  and  was  contemplated  by  both  par- 
ties as  a  part  of  the  transaction  when  the  conveyances  of  real  estate 
were  made,  as  there  was  evidence  tending  to  prove,  the  whole  scheme 
should  be  condemned.  The  intent  in  such  case  would  be  to  defraud 
creditors  within  the  meaning  of  the  statute,  which  would  render 
the  conveyance  void  as  to  them.  See  City  National  Bank  v.  Martin- 
Brown  Co.,  20  Texas  Civ.  App.,  55,  and  cases  there  cited. 
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We  are  not  prepared  to  hold  that  the  court  erred  in  excluding  the 
declarations  of  W.  H.  Stone  made  after  he  had  transferred  and  de- 
livered all  the  property  to  his  mother^  even  though  he  was  then  en- 
gaged in  selling  goods  for  her  in  the  new  establishment.  But,  for 
the  error  in  the  charge  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Bed  Biver  National  Bank  et  al.  v.  Kate  DeBerby  bt  al. 

Decided  June  22,  1907. 

1. — ^Peremptory   Charire — When   Permisgible. 

It  is  only  when  fair  minded  men  can  rightfully  reach  but  one  oonclusion 
from  the  evidence  that  the  court  may  properly  iuBtruct  a  verdict.  Evidence 
considered,  and  held  not  to  warrant  a  peremptory  charge. 

8. — ^Insolvent   Debtor — Life   Insurance. 

A  debtor's  wife  and  children  have  an  insurable  interest  in  the  life  of 
the  husband  and  father,  and  under  the  statute  of  13  Elizabeth,  they  are  ^n* 
titled  as  against  the  creditors  to  the  proceeds  of  a  life  insurance  policy  upon 
the  life  of  the  husband  and  father  in  their  favor  even  though  the  insured  was 
insolvent  and  paid  the  premiums  out  of  his  own  property. 

8. — ^Fraudulent  Conveyance — Subsequent  Creditor. 

A  subsequent  creditor  may  maintain  an  action  to  set  aside  a  conveyance 
as  fraudulent  when  there  have  been,  at  all  times,  creditors  who  could  have 
maintained  such  an  action,  and  the  indebtedness  has  been  continuous,  having 
been  merely   shifted   from  one  creditor   to   another  or   changed   in   form. 

4. — ^Insolvent  Debtor — ^Life  Insurance — Statute  Construed. 

Under  section  4623,  Mansf.  Dig.  (Arkansas),  which  limits  to  $300  the 
amount  which  an  insolvent  debtor  might  expend  in  life  insurance  for  the 
benefit  of  his  wife  and  children,  creditors  of  the  insured  would  have  an  interest 
in  the  insurance  money  if  the  amount  expended  for  premiums  exceeded  $300  and 
the  insured  was  financially  embarrassed  at  the  time  the  premiums  or  any  of 
them  were  paid,  such  interest  would  be  only  in  the  excess  over  the  insurance 
which  $300  would  buy,  and  in  the  proportion  which  the  premiums  paid  by  the 
insured  while  insolvent  bore  to  the  premiums  paid  by  him  while  solvent. 

5. — Solvency — ^Burden  of  Proof. 

In  a  contest  over  insurance  money  between  the  beneficiaries  in  the  policy 
and  creditors  of  the  insured,  the  burden  of  proof  is  on  the  beneficiaries  to 
show  a  financial  condition  which  would  warrant  the  insured  in  making  the 

gin. 

6. — ^Insurance  Company — ^Attorney's  Fee. 

Where  in  a  contest  over  insurance  money  between  the  beneficiaries  in 
the  policy  and  creditors,  the  insurance  company  is  made  a  party  defendant, 
but  makes  no  contest,  the  company  should  be  allowed  its  reasonable  attorney's 
fees,  to  be  deducted  from  the  fund,  or  charged  against  the  unsuccessful  plaintiff, 
as   the  case  might  be. 

Appeal  from  the  District  Court  of  Eed  River  County.     Tried  below 
before  the  Hon.  J.  G.  McGrady,  special  judge. 

E.  S.  Chambers  and  A.  L,  Beaty,  for  appellants. — Of  the  laws  put 
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in  force  in  the  Indian  Territory  by  Act  of  Congress,  including  cer- 
tain chapters  and  sections  of  Mansfield's  Digest  of  the  statutes  of 
Arkansas  and  the  construction  previously  given  such  statutes  by  the 
courts  of  Arkansas,  this  court  will  take  judicial  notice.  ApoUos  v. 
Staniforth,  22  S.  W.  Bep.,  1060;  Overton  v.  McCabe,  79  S.  W.  Bep., 
861;  St.  Louis,  S.  F.  By.  v.  Arnett,  84  S.  W.  Bep.,  659. 

The  rule  in  the  Indian  Territory  is  that  as  against  existing  cred- 
itors a  voluntary  conveyance  is  void,  no  matter  how  pure  the  motive, 
while  as  against  subsequent  creditors  it  is  valid  unless  there  is  actual 
fraud,  but  a  sufficient  inference  of  actual  fraud  may  arise  from  the 
fact  of  indebtedness  taken  in  connection  with  the  conveyance  itself. 
May  V.  State  Nat.  Bank  (Ark.),  28  S.  W.  Bep.,  431;  Budy  v.  Austin 
(Ark.),  19  S.  W.  Bep.,  Ill;  Bertrand  v.  Elder,  23  Ark.  494;  Kehr 
V.  Smith,  20  Wall.,  31 ;  Bump  on  Fraud.  Conv.,  271 ;  14  Am.  &  Eng. 
Enc.  Law,  300. 

The  rule  hereinbefore  stated,  making  the  arrangement  subject  to 
impeachment  by  creditors,  is  applicable  when  money  is  expended  by 
an  insolvent  or  embarrassed  debtor  for  life  insurance  payable  to 
Mb  wife.  Bliss  on  Life  Insurance,  353;  14  Am.  &  Eng.  Ency.  Law, 
264-5;  25  American  Law  Beview,  185;  Fearn  v.  Ward  (Ala.),  2 
So.  Bep.,  114;  Lehman  v.  Gunn  (Ala.),  27  So.  Bep.,  475;  Bullis  v. 
Bobison,  39  Am.  Bep.,  497;  Stokes  v.  Coffey,  71  Ky.,  533;  Stigler 
V.  Stigler,  77  Va.,  163. 

It  appears  that  from  the  9th  day  of  January,  1901,  to  the  time  of 
his  death  the  deceased  was  continuously  indebted  in  a  very  large  sum 
of  money  which  rendered  him  insolvent,  or  would  have  made  his 
estate  insolvent  in  case  of  death,  and  that  this  indebtedness  was  sim- 
ply shifted  from  one  creditor  to  another  or  from  one  form  of  debt  to 
another,  finally  resulting  in  the  insolvency  of  his  estate.  Under  such 
circumstances  those  who  last  held  the  burden  are  entitled  to  impeach 
voluntary  settlements  made  in  the  interval  without  further  proof  of 
fraud.  They  have  all  the  rights  of  prior  creditors.  Bump  on  Fraud. 
Conv.,  322-324;  Wait  on  Fraud.  Conv.,  103;  Paulk  v.  Cooke,  39 
Conn.,  566;  Mills  v.  Morris,  Hoffman  Ch.,  419;  Madden  v.  Day,  1 
Bailey,  337;  Antrim  v.  Kelly,  Fed.  Cas.,  494,  vol.  1,  1062;  Spaulding 
V.  McGovem,  Fed.  Case,  13,  218,  vol.  22,  892;  Spuck  v.  Logan 
(Md.),  54  Atl.  Bep.,  989;  Caston  v.  Cunningham,  3  Strob.,  59; 
Brown  v.  McDonald,  1  Hill's  Ch.,  297 ;  Churchill  v.  Wells,  7  Cold., 
364;  Barhydt  v.  Perry  vlowa),  10  N.  W.  Bep.,  820;  Savage  v.  Mur- 
phy, 8  Bosw.,  75;  McElwee  v.  Sutton,  2  Bailey,  128. 

That  policies  are  not  contracts  from  year  to  year,  but  each  premium 
part  of  consideration  for  entire  term.  19  Am.  &  Eng.  Enc.  Law,  45, 
46;  New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.,  24;  Feam  v. 
Ward  (Ala.),  2  So.  Bep.,  119;  Pullis  v.  Bobison  (Mo.),  39  Am.  Bep., 
497;  see  also  Bose's  notes  to  Statham  case. 

Amaie  &  Amate  and  Lenox  £  Lenox,  for  appellees,  Kate  and  L. 

S.  DeBerry. — ^TJnder  the  laws  of  the  Indian  Territory  a  solvent  debtor 

has   the   right,   as   against   existing   creditors,   to   make   a   reasonable 

provision  in  property  for  his  wife,  according  to  his  state  and  con- 
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dition,  so  long  as  he  retains  in  his  possession  property  amply  suffi- 
cient to  pay  all  his  debts.  If  he  does  so  fairly  and  honestly,  the 
wife  for  whom  the  provision  was  made  is  not  bound  to  surrender 
the  settlement  in  favor  of  creditors,  in  the  event  the  husband  should 
subsequently  fail,  or  become  unable  to  pay  the  debts  he  owed  when 
the  provision  was  made.  Mansfield  Digest,  sees.  566,  3374;  Bertrand 
V.  Elder,  23  Ark.,  494;  Eudv  v.  Austin,  19  S.  W.  Rep.  (Ark.),  113; 
May  V.  State  Nat.  Bank,  28  S.  W.  Rep.  (Ark.),  433;  Fehlig  v.  Busch, 
65  S.  W.  Rep.  (Mo.),  548;  Vandeventer  v.  Qass,  91  S.  W.  Rep. 
(Mo.),  959;  Hoffman  v.  Nolte,  29  S.  W.  Rep.  (Mo.),  1009;  Snyder 
V.  Free,  21  S.  W.  Rep.  (Mo.),  849;  Hinde's  Lessee  v.  Longworth,  11 
Wheat.,  199 ;  Kehr  v.  Smith,  20  Wall.,  31 ;  Lloyd  v.  Pulton,  91  TI.  S., 
486;  Parish  v.  Murphree,  13  How.,  92;  Central  Bank  of  Washington 
V.  Hume,  128  U.  S.,  195. 

The  debt  to  appellant  bank  having  accrued  subsequent  to  the  pro- 
curement of  the  $20,000  policy  and  payment  of  premiums  thereon  and 
with  notice  that  such  insurance  was  being  carried,  it  can  not  now 
attack  the  settlement  as  a  fraud  upon  its  rights,  since  there  was  no 
evidence  that  it  was  deceived  by  Love  as  to  the  remainder  of  his  as- 
sets or  induced  to  give  him  credit  upon  a  well  grounded  faith  that  it 
was  being  carried  for  the  benefit  of  his  estate.  Lewis  v.  Simon,  72 
Texas,  470;  Lehmberg  v.  Bierstein,  51  Texas,  457;  DeGarca  v.  Gal- 
van,  55  Texas,  53;  Monday  v.  Vance,  51  S.  W.  Rep.,  348. 

Loche  &  Locke,  for  Insurance  Company. — ^The  proper  practice  is 
to  allow  the  stakeholder  his  costs  and  counsel  fees  against  both  claim- 
ants, with  a  charge  upon  the  fund  in  his  hands  for  their  security, 
and  to  allow  to  the  successful  claimant  a  recovery  over  against  the 
unsuccessful  claimant  of  the  amount  by  which  the  fund  belonging  to 
him  has  been  depleted  by  the  allowance  to  the  stakeholder.  Maclen- 
nan  on  Interpleader,  288;  Hendry  v.  Key,  1  Dickens,  291;  Aldridge  ^ 
V.  Thompson,  2  Brown's  Ch.  Cas.,  149;  Hodges  v.  Smith,  1  Cox, 
357;  Aldridge  v.  Mesner,  6  Vesey,  418;  Cowtan  v.  Williams,  9  Vesey, 
107;  Richards  v.  Salter,  6  Johnson's  Ch.,  445;  Canfield  v.  Morgan, 
Hopkins'  Ch.,  224;  Lord  v.  New  York  Life  Ins.  Co.,  65  S.  W.  Rep., 
699;  Hatch  v.  Hatch,  80  S.  W.  Rep.,  411;  Sup.  Council  L.  of  H. 
V.  Palmer  (Mo.  App.),  80  S.  W.  Rep.,  699;  Sov.  Camp  W.  0.  W. 
V.  Wood  (Mo.  App.),  89  S.  W.,  891. 

GILBERT,  Special  Associate  Justice. — The  Red  River  National 
Bank  and  J.  B.  Donoho  brought  this  suit  against  Kate  DeBerry  and 
her  husband,  L.  S.  DeBerry,  and  the  Mutual  Life  Insurance  Com- 
pany of  New  York,  on  certain  notes  executed  by  R.  M.  Love,  the 
former  husband  of  Kate  DeBerry,  and  sought  to  subject  to  the  pay- 
ment of  their  claims  the  proceeds  of  a  policy  in  the  sum  of  $20,000, 
issued  by  the  insurance  company,  January  9,  1901,  on  the  life  of 
said  R.  M.  Love,  in  favor  of  his  wife,  Kate  Love,  to  whom  said 
policy  was  payable  in  equal  annual  installments  of  $1,000  each,  and 
for  judgment  against  Kate  DeBerry  for  insui'ance  collected  by  her 
upon  other  policies  to  the  extent  of  their  debts,  and  in  the  alterna- 
tive,  for   the   amount   of  premiums   paid   after    1900,   with   interest. 
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Appellants  allege  that  all  of  said  policies  were  issued  to  deceased^  B. 
M.  Love,  while  he  was  a  citizen  of  the  Indian  Territory,  in  which 
there  was  no  statute  making  the  same  valid  as  against  existing 
creditors.  Appellants  also  allege  that  from  September  1,  1900,  until 
he  died.  Love  was  insolvent,  or  at  least  so  financially  involved  that 
the  payment  of  the  premiums  upon  the  policies  taken  by  him  on 
his  life,  so  impaired  his  ability  to  pay  his  debts  as  to  evidence  an  in- 
tention to  place  his  property  beyond  the  reach  of  existing  and  sub- 
sequent creditors,  and  that  such  payments  were  calculated  to  hinder 
and  delay  the  collection  of  debts  against  him;  and  that  after  said 
date  he  was  continuously  indebted  to  appellant  bank.  That  said  Love 
also  collected  rents  on  lands  allotted  by  the  United  States  Govern- 
ment to  his  children  since  1899,  and  certain  monies  from  the  same 
source  in  1903,  for  which  rents  and  monies  he  is  still  indebted  to  said 
children. 

The  DeBerrys  answered  that  Kate  DeBerry  owned  land*  in  her  own 
right  in  the  Indian  Territory,  from  which  her  deceased  husband  had 
collected  rents  during  each  of  the  years  in  question  sufficient  to  pay 
all  the  premiums  on  policies  payable  to  herself  upon  the  life  of 
deceased,  and  that  deceased  had  never  accounted  to  her  for  said 
rents  save  in  that  way,  but  asserted  no  agreement  that  she  should  be 
recompensed  in  that  way.  She  also  plead  the  statute  of  Arkansas, 
permitting  the  expenditure  by  the  husband  of  $300  annually  in 
premiums  for  insurance  in  favor  of  his  wife,  and  denied  his  in- 
solvency. She  also  plead  that  the  note  in  suit  had  been  fully  paid 
by  deposits  made  by  deceased,  under  the  rules  of  law  pertaining  to 
application  of  payments,  and  that  if  the  estate  of  decedent  was  now 
indebted  to  the  bank  it  was  by  overdraft,  and  for  an  indebtedness 
that  had  arisen  since  the  payment  of  the  said  premiums. 

The  insurance  company  answered,  admitting  the  issuance  of  the 
policy,  acceptance  of  proof  of  death  as  sufficient,  that  it  had  issued 
its  contract,  payable  as  per  the  terms  of  the  policy,  which  it  says  is 
not  assignable,  asks  the  protection  of  the  court  against  double  pay- 
ment, and  for  an  allowance  of  an  attorney's  fee  for  answering. 

Upon  the  trial  the  court  instructed  a  verdict  for  the  defendants, 
and  awarded  the  insurance  company  an  attorney's  fee  of  $200  for  the 
preparation  of  its  answer,  and  both  acts  are  assigned  as  errors. 

The  rule  authorizing  the  court  to  direct  a  verdict  is  stated  in  dif- 
ferent phraseology  by  the  various  courts,  but  they  all  mean  sub- 
stantially that  when  fair-minded  men  could  rightfully  reach  but  one 
conclusion  from  the  evidence  the  instruction  is  permissible,  but  "when 
there  is  an  issue  raised  by  the  evidence  upon  which  such  men  could 
reasonably  differ,  it  is  the  province  of  the  jury  to  pass  upon  it,  and 
the  court  can  not  take  the  right  from  them.''  Terry  v.  Cutler,  23  S. 
W.  Bep.,  540.  Without  intimating  what  our  conclusion  might  be, 
had  we  to  pass  upon  the  facts,  we  think  the  questions  of  fact  presented 
in  this  record  should  have  been  submitted  to  the  jury.  But  little 
evidence  was  offered  as  to  the  value  and  amount  of  uncollected  notes 
and  accounts  due  to  the  estate,  and  the  values  of  a  portion  of  its 
undisposed  of  interests  in  realty  were  left  in  doubt.  The  record  is 
silent  as  to  when  the  $12,000  or  $13,000  of  approved  claims  against 
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the  estate,  in  addition  to  those  of  appellant's,  were  created  by  Love, 
whether  before  or  after  the  taking  of  the  annuity  policy,  and  it  does 
not  appear  'what  the  considerations  for  said  claims  were.  The  evi- 
dence discloses  that  Love's  books  did  not  show  from  whom,  or  in  what 
amounts,  he  borrowed  money.  Did  he  owe  these  additional  debts 
when  he  paid  the  premiums  on  the  policies  involved?  If  so,  did 
their  existence,  together  with  his  other  indebtedness,  render  him  in- 
solvent, or  in  a  condition  of  jQnancial  embarrassment?  Did  the  bank 
know  of  their  existence? 

Appellants  contend  that  under  either  of  two  statutes  of  Arkansas, 
put  in  force  in  the  Indian  Territory  by  Act  of  Congress,  they  are 
entitled  to  recover.  The  statutes  are  as  follows:  "Section  3374 — 
Every  conveyance  or  assignment,  in  writing  or  otherwise,  of  any 
estate  or  interest  in  lands,  or  in  goods  and  chattels,  or  things  in  ac- 
tion, or  of  any  rents  issuing  therefrom,  and  every  charge  upon  lands, 
goods  or  things  in  action,  or  upon  the  rents  and  profits  thereof,  and 
every  bond,  suit,  judgment,  decree  or  execution,  made  or  contrived 
with  the  intent  to  hinder,  delay  or  defraud  creditors  or  other  persons 
of  their  lawful  actions,  damages,  forfeitures,  debts  or  demands,  as 
against  creditors  and  purchasers  prior  and  subsequent,  shall  be  void.'* 

"Section  4623 — ^It  shall  be  lawful  for  any  married  woman,  by  her- 
self and  in  her  name,  or  in  the  name  of  any  third  person,  with  his 
assent  as  her  trustee  to  cause  to  be  insured,  for  her  sole  use,  the  life 
of  her  husband  for  any  definite  period,  or  for  the  term  of  his  natural 
life;  and  in  case  of  her  surviving  her  husband,  the  sum  or  net 
amount  of  the  insurance  becoming  due  and  payable  by  the  terms 
of  the  insurance  shall  be  payable  to  her  and  for  her  use;  and  in  case 
of  the  death  of  the  wife  before  the  decease  of  her  husband,  the 
amount  of  said  insurance  may  be  made  payable  to  his  or  to  her  chil- 
dren, for  their  use,  and  to  their  guardian  for  them,  if  they  shall  be 
under  age,  as  shall  be  provided  in  the  policy  of  insurance;  and  such 
sum  or  amount  of  insurance  so  payable  shall  be  free  ftom  the  claims 
of  the  representatives  of  the  husband,  or  of  any  of  his  creditors;  but 
such  exemption  shall  not  apply  where  the  amount  of  premium  annu- 
ally paid  out  of  the  funds  or  property  of  the  husband  shall  exceed 
the  sum  of  three  hundred  dollars/*  Appellees  do  not  controvert  ap- 
pellants' proposition,  that  said  statutes  of  Arkansas,  so  extended  over 
the  Indian  Territory,  are  applicable  in  this  case.  This  court  will  take 
judicial  notice  of  such  enactments.  Apollos  v.  Staniforth,  3  Texas 
Civ.  App.,  506.  Appellees  have  exprepsly  pleaded  section  4623,  above 
quoted,  and  thus  made  such  statute  available  for  appellants.  Parlin 
&  Orendorff  v.  Hanson,  21  Texas  Civ.  App.,  402;  Gaston  v.  Wright, 
83  Texas,  282. 

As  to  whether  or  not  an  insolvent,  under  the  statute  of  13  Eliza- 
beth, adopted  by  most  of  the  States,  can  invest  large  sums,  by  way 
of  premiums  in  policies  of  insurance,  made  payable  to  his  wife  or 
children,  and  thus  place  the  same  beyond  the  reach  of  creditors,  the 
decisions  of  the  courts  are  divided;  but  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  controlling  in  the  Indian  Territory, 
and  the  case  of  Central  Bank  of  Washington  v.  Hume,  128  U.  S., 
196,  L.  ed.,  book  32,  371,  but  for  said"  section  4623,  would,  in  our 
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opinion^  be  conclusive  against  the  contention  of  appellants.  In  that 
case  Hume,  while  insolvent^  procured  policies  of  insurance  upon  his 
own  life  for  the  benefit  of  his  wife  and  children,  upon  which  he  paid 
the  premiums  himself.  His  creditors  (he  having  died  insolvent) 
sought  to  reach  the  proceeds  of  the  policies,  and  in  the  alternative, 
the  premiums  paid  thereon,  and  contended  that  the  policies  were 
withm  the  provisions  of  13  Elizabeth,  ^*and  inured  to  the  benefit  of 
his  creditors,  as  equivalent  to  transfers  of  property  with  intent  to 
hinder,  delay  and  defraud/' 

The  court,  while  admitting  that  if  the  policies  had  issued  for  the 
benefit  of  Hume's  estate,  and  had  then  been  transferred,  the  transfer 
could  have  been  attacked  by  the  creditors  in  the  same  way  that  any 
other  transfer  of  his  property  by  an  insolvent  could  be  assailed,  then 
adds:  **But  the  rule  applies  only  to  that  which  the  debtor  could 
have  made  available  for  payment  of  debts.  ...  A  person  has  an 
insurable  interest  in  his  own  life  for  the  benefit  of  his  estate.  .  .  . 
The  creditor  has  an  insurable  interest  in  the  debtor's  life,  and  can 
protect  himself  accordingly  if  he  so  chooses.  .  .  .  The  wife  and 
children  have  an  insurable  interest  in>  the  life  of  the  husband  and 
father,  and  if  insurance  thereon  be  taken  out  by  him,  and  he  pays 
the  premiums  and  survives  them,  it  might  be  reasonably  claimed,  in 
the  absence  of  a  statutory  provision  to  the  contrary,  that  the  policy 
would  inure  to  his  estate."  But  during  the  life  of  said  dependent 
beneficiaries  the  insured  can  exercise  no  power  of  disposition  over 
the  policy  without  their  consent,  and  has  no  interest  therein.  ^^Nor 
upon  his  death  have  his  personal  representatives  or  creditors  any  in- 
terest in  the  proceeds  of  such  contracts  which  belong  to  the  bene- 
ficiaries to  whom  they  are  payable."  The  court,  in  discussing  the 
contracts  involved  in  tiiat  case,  held  that  Mrs.  Hume  and  the  children 
were  parties  to  such  contracts,  and  that  before  creditors  could  have 
avoided  such  contracts  as  were  then  made  it  was  incumbent  upon  them 
to  show  that  there  was  fraud,  and  that  Mrs.  Hume  and  the  children, 
and  the  insurance  company  issuing  said  policies,  participated  in  such 
fraud,  which  was  not  attempted  therein,  and  which  is  not  suggested 
in  this  case. 

It  will  be  observed  that  the  policies  herein  involved  are  made  paya- 
ble to  the  wife  and  children  of  Love,  as  those  in  the  Hume  case 
were  made  payable  to  his  wife  and  children,  and  the  court  announces 
that  the  distinction  between  the  transfer  of  a  policy  taken  out  by 
a  person  upon  his  insurable  interest  in  his  own  life,  and  payable  to 
himself,  or  his  legal  representatives,  and  the  obtaining  of  a  policy 
by  a  person  upon  the  insurable  interest  of  his  wife  and  children,  and 
payable  to  them,  is  obvious.  After  quoting  from  some  State  deci- 
sions the  court  says:  ''Conceding  then  that  Hume  paid  the  premi- 
ums out  of  his  own  money  when  insolvent,  yet  as  Mrs.  Hume  and 
the  children  survived  him,  and  the  contracts  covered  their  insurable 
interest,  it  is  difficult  to  see  upon  what  ground  the  creditors  can  take 
away  from  these  dependent  ones  that  which  was  expressly  secured  to 
them  in  the  event  of  the  death  of  their  natural  supporter.  .  .  . 
In  no  sense  was  there  any  gift  or  transfer  of  the  debtor's  property, 
tmless  the  amounts  paid  as  premiums  are  held  to  constitute   such 
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gift  or  transfer/*  The  court  then  holds  that  even  if  the  payment  of 
premiums  were  within  the  statute  of  Elizabeth,  the  creditors  would 
have  no  interest  in  the  proceeds  of  the  policies  so  made  payable  to 
the  wife  and  children,  and  reaches  a  like  conclusion  concerning  the 
premiums  paid  on  said  policies. 

Therefore,  it  is  by  reason  of  section  4623,  Mansf.  Dig.,  above 
quoted,  if  at  all,  that  appellants  can  recover.  That  statute  was 
enacted  in  1873,  and  has  since  been  the  law  of  Arkansas.  It  was  ex- 
tended over  the  Indian  Territory  by  Act  of  Congress  in  1890,  two 
years  after  the  case  of  Bank  v.  Hume  was  decided,  and  its  proper 
construction  becomes  material  in  this  case.  Statutes  almost  identical 
in  language  had  been  in  force  in  other  States  for  many  years  before 
its  adoption  in  Arkansas,  and  had  received  the  construction  of  the 
Appellate  Courts  of  the  States  where  enacted.  It  is  fair  to  assume 
that  Congress,  when  extending  the  statute  over  the  Territory,  had  in 
mind  the  judicial  construction  so  placed  upon  it,  and  the  usual  rule, 
that  the  construction  of  statutes  follow  their  adoption  in  other  States, 
should  be  applied  here. 

The  learned  counsel  for  appellants  states  his  conclusions  of  the  pur- 
poses of  the  Legislature  in  the  enactment  of  this  law  as  follows: 

(1)  To  remove  the  disability  of  a  married  woman  to  contract. 

(2)  To  settle  the  question  of  her  insurable  interest  in  her  hus- 
band's life. 

(3)  To  enable  the  husband  to  make  reasonable  provision  for  hia 
family,  in  the  event  of  his   death;   and, 

(4)  To  define  such  reasonable  provision  in  the  way  of  insurance 
and  fix  the  limit  beyond  which  he  could  not  go,  as  against  his 
creditors. 

As  to  all  the  named  purposes  counsel  is  probably  correct,  except 
as  to  the  second.  If  the  wife  should  pay  the  premiums  out  of  her 
separate  funds  we  do  not  think  her  insurable  interest  is  limited  to 
what  $300  would  buy,  but  that  the  limit  applies  only  where  the  hus- 
band pays  the  premiums. 

At  common  law  the  wife  could  not  contract,  and  a  third  person 
could  not  contract  for  her  benefit  without  the  assent  of.  the  husband. 
This  statute  is  an  enabling  act,  and  removes  her  disabilities  insofar  as 
the  contract  for  insurance  upon  her  husband's  life  is  concerned. 
Felrath  v.  Schonfield,  76  Ala.,  199;  52  Am.  Bep.,  321.  In  that  case 
it  was  also  held  that  when  the  husband  undertakes  to  procure  for 
her  a  policy  on  his  life  he  acts  as  her  self-constituted  agent,  and 
inasmuch  as  she  is  being  benefited  as  by  a  gift,  her  acceptance  will 
be  presumed. 

Appellants  have  conceded  that  another  purpose  of  the  statute  was 
to  enable  the  husband  to  make  reasonable  provision  for  his  family, 
in  the  event  of  his  death,  and  to  define  what  is  such  reasonable  pro- 
vision provided  he  be  in  such  financial  condition  that  his  creditors 
have  the  right  to  inquire  into  such  provision,  if  made  by  means  of 
insurance.  If  the  husband  be  not  in  such  independent  condition 
financially  as  to  place  him  beyond  the  right  of  inquiry  by  creditors 
as  to  the  disposition  of  his  funds  or  property,  and  he  himself  pays 
the  premiums  on   the  policies,  the  statute  fixes  the  amount  which 
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he  may  expend  in  preminms  for  insurance  at  $300.  Of  course^  if 
he  invests  more  than  that  in  premiums  and  his  estate  pays  all  his 
debts,  nobody  suffers,  but  if  he  is  largely-  indebted  when  the  invest- 
ments in  insurance  are  made,  and  afterwards  proves  to  have  been 
insolvent,  having  invested  more  than  the  statutory  amount,  then  the 
provisions  of  the  statute  must  control. 

The  statute  of  Alabama  is  identical"  in  its  main  features,  except  in 
amount  allowed  for  premiums,  and  the  Supreme  Court  of  that  State, 
in  Felrath  v.  Schonfield,  said:  "A  similar  statute  prevails  in  the 
States  of  Illinois  ahd  Missouri,  each  like  our  own  being  copied  sub- 
stantially from  the  New  York  statute  of  1840.'*  In  construing  the 
Alabama  statute,  the  Supreme  Court  of  that  State  used  this  lan- 
guage: 'The  object  of  the  statute  is  to  authorize  an  insurance  on 
the  life  of  a  husband  and  father  for  the  benefit  of  his  surviving  wife 
and  children,  freed  from  the  claims  of  his  creditors.  To  these  he 
owes  the  duty  of  maintenance  and  protection.  The  statute  intended 
to  guard  against  the  perversion  of  this  right  or  privilege  into  the 
means  of  defrauding  his  creditors,  therefore  a  limit  is  fixed  beyond 
which  he  can  not  pass  in  paying  premiums  for  such  insurance  from 
his  own  funds  or  property,  which,  in  the  absence  of  the  statute,  would 
have  been  appropriated  to  his  creditors.  If  the  limit  is  exceeded  the 
statute  intervenes  and  devotes  the  excess  of  insurance  which  may  be 
realized  to  the  payment  of  his  debts.  It  is  not  important  whether 
more  than  one  policy,  or  how  many  policies,  may  be  obtained,  if  the 
aggregate  of  premiums  paid  on  the  whole  exceeds  $500,  the  rights  of 
the  creditors  arise.  The  excess  above  what  $500  of  annual  premiums 
obtained  is  withdrawn  from  the  exemption.''  Stone  v.  Knickerbocker 
Life  Ins.  Co.,  52  Ala.,  589. 

The  Supreme  Court  of  Missouri,  in  PuUis  v.  Bobison,  73  Mo., 
201,  39  Am.  Bep.,  499,  passed  upon  practically  the  same  statute,  and 
announced  as  the  settled  law  of  that  State,  that  a  husband  who  is 
solvent  has  the  right  to  insure  his  life  for  the  benefit  of  his  wife, 
''and  to  pay  the  annual  premiums  thereon  so  long  as  he  remains 
solvent,  and  can  do  so  without  prejudice  to  or  in  fraud  of  the 
rights  of  creditors,"  and  that  the  interest  of  the  wife  in  such  insur- 
ance is  not  affected  by  the  statute,  sajring,  "We  do  not  think  this 
statute  can  be  so  interpreted  as  to  curtail  or  restrict  the  right  of  a 
solvent  husband  to  apply  only  $300  of  his  means  annually  to  the 
payment  of  premiums  on  his  life  policy,  procured  for  the  benefit 
of  his  wife.  .  .  .  We  think  it  is  the  purpose  of  the  statute  to  allow 
a  husband,  who  might  be  in  an  embarrassed,  and  even  in  an  insolvent 
condition,  to  secure  to  the  wife  the  benefit  of  an  insurance  on  his 
life  free  from  the  claims  of  creditors,  when  the  annual  premium  on 
such  policy  does  not  exceed  the  sum  of  $300;  in  other  words,  that 
he  might  annually  withdraw  for  such  purpose  that  sum  without  sub- 
jecting the  amount  insured  to  the  payment  of  creditors."  Stokes  v. 
Amennan,  121  N.  Y.,  337. 

Notwithstanding  the  statute  and  its  conceded  purpose  to  enable  the 
husband  to  make  reasonable  provision  for  his  family,  and  to  define 
what  is  such  reasonable  provision,  appellant's  counsel  has  frankly 
admitted  that^  ''An  examination  of  the  cases  arising  under  statutes 
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similar  to  the  one  in  the  Indian  Territory  will  disclose  a  holding 
that  it  is  not  enough  to  show  that  the  statutory  limit  has  been  ex- 
ceeded. It  must  further  appear  that  there  is  a  deiSciency  of  other 
assets,  and  possibly,  also,  that  the  situation  of  the  debtor  and  the 
beneficiary  at  the  time  the  premiums  were  paid  was  such  as  to 
make  the  arrangement  unjust,  and  in  determining  these  issues  the 
court  will  be  guided  by  the  same  rules  as  if  the  settlement  had  been 
in  any  other  kind  of  property/' 

Here  again  there  is  a  conflict  among  the  decisions  of  the  States, 
one  line  holding  that  no  matter  what  the  financial  condition  of  the 
donor  at  the  time  of  the  gift,  if  necessary  to  protect  creditors  the 
property  conveyed  could  be  appropriated,  but  we  think  the  case  of 
Salmon  v.  Bennett,  1  Conn.,  625;  7  Am.  Decisions,  237,  announces 
a  correct  doctrine.  In  that  case,  after  holding  that  in  the  case  of  a 
voluntary  conveyance  a  distinction  is  made  between  the  children  of 
a  grantor  and  strangers,  the  court  said:  **Where  there  is  no  actual 
fraudulent  intent,  and  a  voluntary  conveyance  is  made  to  a  child,  in 
consideration  of  love  and  affection,  if  the  grantor  is  in  prosperous 
circumstances,  unembarrassed  and  not  considerably  indebted,  and  the 
gift  is  a  reasonable  provision  for  the  child,  according  to  his  state  and 
condition  in  life,  comprehending  but  a  small  portion  of  his  estate, 
leaving  ample  funds  unincumbered  for  the  pajrment  of  the  grantor's 
debts,  then  such  conveyance  will  be  valid  against'  the  claims  of  cred- 
itors existing  at  the  time.''  The  Supreme  Court  of  Arkansas,  in  Dodd 
V.  McGraw,  8  Ark.,  83;  46  Am.  Decisions,  306,  quotes  with  approval 
the  above  language.  Driggs  Bank  v.  Norwood  (Ark.),  6  S.  W.  Rep., 
324. 

It  then  becomes  material  to  determine  what  Love's  financial  con- 
dition was  when  he  took  the  policies,  and  when  the  subsequent  premi- 
ums were  paid  thereon.  He  was  a  merchant,  doing  an  active  busi- 
ness, and  had  been  accumulating  property  since  entering  upon  that 
career,  some  fifteen  years  before  his  death.  He  usually  discounted 
his  mercantile  bills  by  drawing  on  appellant  bank.  His  solvency  was 
never  questioned  by  it,  nor  by  any  one  so  far  as  this  record  shows. 
Yet  it  seems  from  the  record  that  his  estate  is  now  insolvent,  and 
his  surviving  wife  or  some  of  his  creditors  must  sustain  a  loss. 
When  did  this  insolvent  condition  come  into  existence?  Appellants 
admit  the  record  shows  that  "prior  to  1901  he  usually  owed  the  bank 
nothing,  and  at  the  close  of  the  cotton  sea3on  had  a  balance  to  his 
credit."  Is  the  present  condition  of  his  estate  the  result  of  misman- 
agement thereof  since  his  death,  or  was  he  insolvent  at  any  time 
before  he  died?  If  so,  when?  If  Love  was  solvent  at  all  times 
prior  to  his  death,  appellants  do  not  claim  the  right  to  recover  herein. 

Appellees  contend  that  such  was  his  condition,  and  they  under- 
take to  demonstrate  it  by  tabulated  statements  of  his  net  worth  at 
stated  annual  periods  for  several  years  before  his  death.  Appellants 
controvert  the  correctness  of  these  figures,  and  by  calculations  which 
they  make,  show  him  to  have  been  insolvent,  during  the  same  years. 

When  learned  counsel  reach  opposite  conclusions,  from  figures  and 
estimates  taken  from  the  same  record,  a  state  of  case  is  shown  that 
may  well  require  submission  to  a  jury.    It  may  be  that  a  jury  would 
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find  that  at  the  time  the  policies  were  issued  Love  was  solvent,  but 
that  at  one  or  more  periods  when  premiums  were  paid  on  such  poli- 
cies he  was  not,  or  was  so  largely  indebted  as  to  be  financially  em- 
barrassed. Should  such  be  their  finding,  were  the  appellants,  or  either 
of  them,  then  creditors  of  Love?  Here  again  opposing  counsel  have 
reached  opposite  conclusions  from  the  same  record. 

Appellees  claim  that  the  bank's  debt,  evidenced  by  the  note  sued 
upon,  has  been  paid  by  the  deposit  of  funds  made  since  the  death  of 
Love,  and  that  the  debt  now  owing  to  the  bank  is  one  created  by 
overdrafts  made  after  the  execution  of  said  notes.  Appellants  not 
only  controvert  this  conclusion,  but  say  that  because  Love  was  con- 
tinuously indebted  since  January,  1901,  in  such  large  sums  that  the 
estate  has  proved  insolvent,  and  because  the  bank  has  since  1901 
continuously  been  one  of  his  creditors,  it  has  all  the  rights  of  a  prior 
creditor,  even  though  the  deposits  should  have  been  applied  to  the 
notes  instead  of  the  overdrafts. 

Is  it  a  fact  that  there  was  no  time  after  January,  1901,  when  Love 
was  not  indebted  in  some  amount  to  the  bank?  Whether  the  pres- 
ent indebtedness  to  it  be  a  part  of  the  original  or  a  new  debt,  would 
not  be  decisive  of  the  appellants'  rights*  to  maintain  this  action,  if  at 
all  times  since  January,  1901,  either  of  appellants  has  been  an  ex- 
isting creditor,  and  Love  has  been  so  largely  in  debt  that  he  would 
have  proved  insolvent  in  case  of  being  forced  to  meet  his  liabilities, 
and  that  such  continuing  indebtedness  has  merely  been  shifted  from 
one  creditor  to  another,  or  from  one  form  of  indebtedness  to  another. 
Bertrand  v.  Elder,  23  Ark.,  494;  Driggs  Bank  v.  Norwood  (Ark.),  6 
S.  W.  Bep.,  324;  Parish  v.  Murphree,  13  How.,  92  L.  Ed.  14,  67. 

The  authorities  are  also  numerous  and  forceful  to  the  effect  that 
a  subsequent  creditor  may  also  maintain  an  action  such  as  this  is, 
provided  there  have  been,  at  all  times,  creditors  who  could  have  main- 
tained an  action. 

In  the  case  of  Savage  v.  Murphy,  8  Bosw.  (N.  Y.),  75,  the  court 
enters  upon  a  lengthy  historical  review  of  the  authorities,  and  con- 
cludes a  very  able  opinion  in  these  words:  ^^Some  conclusions  of  an 
important  character,  and  bearing  particularly  upon  the  case  before  us, 
appear  to  be  justly  deducible  from  the  history  of  the  law  I  have 
stated.  The  first  inquiry  is,  were  there  creditors  at  the  time  of  the 
conveyance,  who  could,  upon  the  facts  then  existing,  have  succeeded 
in  setting  it  aside?  If  so,  ha»  the  party  continued  since  that  time 
inddbted  to  others,  who  could  have  been  equally  successful,  even  if  the 
original  creditors  had  been  paid  off?  And  so  were  there  successive 
creditors  at  every  future  period  to  the  time  the  deed  is  impeached,  as 
to  whom  it  would  have  been  adjudged  void?  If  this  is  found  to  be 
the  case,  then  I  apprehend  a  subsequent  creditor  (the  grounds  of  im- 
peaching the  instrument  remaining  unchanged)  stands  upon  an  equal 
footing  with  a  prior  creditor.'* 

In  Paulk  V.  Cooke,  39  Conn.,  666,  the  court  said:  *TBut  it  is 
said  that  the  debts  which  existed  at  the  time  that  this  conveyance 
was  made  have  since,  with  one  exception,  been  paid,  and  that  a  vol- 
untary conveyance  can  be  impeached  only  by  those  who  were  cred- 
itors at  the  time;  not  by  subsequent  creditors.    This  principle  clearly 
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has  no  application  where  there  has  been  a  continued  unbroken  indebir 
edness.  The  debts  are  owed,  though  they  may  be  due  to  new  cred- 
itors. It  is  a  most  unsubstantial  mode  of  paying  a  debt,  to  contract 
another  of  equal  amount;  it  is  the  merest  fallacy  to  call  such  an  act 
getting  out  of  debt." 

Similar  conclusions  were  reached  in  Rudy  v.  Austin  (Ark.),  19  S. 
W.  Rep.,  113;  Spuck  v.  Logan  (Md.),  54  Atl.  Rep.,  991,  which  re- 
sembles this  case  in  some  of  its  aspects,  and  particularly  in  the  fact 
that  the  creditor  therein,  like  the  oank  in  this  case,  haH  been  one  of 
the  continuing  creditors  of  the  debtor  for  number  f  years.  Besides, 
the  record  shows  that  the  money  ^ve  Sorrowed  .  rom  Donoho  was  paid 
on  the  bank's  debt  at  the  date  of  the  Donoho  note,  so  that  either 
Donoho  or  the  bank  was  an  existing  credito  from  the  date  of  the 
bank  debt  paid  in  whole  or  in  part  with  money  borrowed  of  Dono-.o, 
and  its  inception  can  be  traced     pon  anothe    trial. 

It  is  also  contended  by  appellees  that  appellants  are  not  entitled 
to  recover,  because  rents  were  collected  by  Love  from  his  wife's 
separate  lands  and  used  in  the  purchase  of  insurance;  and  further 
that  by  the  laws  of  the  Indian  Territorv  an  exemption  of  $500  is 
allowed,  in  addition  to  the  $300  permitted  to  be  expended  in  the 
payment  of  premiums  for  insurance.  The  total  annual  premiums 
being  paid  when  Love  died  aggregated  $1,166.80;  so  if  the  exemption 
be  added  to  the  amount  permitted  by  the  statute  to  be  expended  for 
insurance,  their  sum  would  still  fall  short  of  the  actual  invesfment 
by  $366.80  annually.  Besides,  it  hardly  seems  reasonable  that  the 
exemption  was  intended  as  an  annual  allowance,  but  rather  that 
when  once  selected  and  used  the  right  is  exhausted. 

Upon  the  question  of  the  probable  application  of  rents  to  the 
payment  of  premiums,  it  seems  to  us  the  testimony  offered  by  appel- 
lees, at  pages  82,  83  of  the  transcript,  showing  how  the  premAims 
were  paid,  is  conclusive  against  this  contention,  in  the  present  state 
of  the  testimony.  We  copy  the  portion  applicable:  "Also  check  on 
same  bank,  dated  September  5,  1903,  payable  to  John  M.  Summers, 
cashier  New  York  Life  Insurance  Company,  or  order,  $159;  policy 
425071;  also  check,  dated  November  14,  1903,  payable  to  New  York 
Life  Insurance  Company,  for  $170.50:  policy  636876;  also  check, 
November  2,  1903,  to  New  York  Life  Insurance  Company  for 
$300.75;  policy  986011;  also  check,  January  6,  1904,  to  Mutual  Life 
Insurance  Company,  6f  New  York,  $537.60.^'  All  these  checks  were 
given  by  Love  on  appellant  bank,  and  bv  it  paid.  They  aggregate 
$1,167.85,  and  we  have  not  been  referred  to  any  testimony  tending 
to  show  that  the  rents  from  the  wife's  land  were  applied  to  the 
payment  for  insurance,  nor  to  any  agreement  that  they  should  be. 
If  the  laws  of  the  Territory  make  rents  from  the  wife's  land  her 
separate  property  that  fact  can  be  developed  upon  another  trial,  as 
well  as  the  facts  concerning  their  application  to  the  purchase  of  in- 
surance, and  her  interests  protected  accord  in  ffly. 

As  already  stated,  should  the  jury  find  that  Love  was  at  all  times 
free  from  financial  embarrassment,  and  that  the  insurance  procured 
was  but  a  reasonable  provision  for  his  wife  and  children,  then  the 
appellants  are  not  entitled  to  recover.     On  the  other  hand,  should 
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the  jury  find  that  at  the  time  tht  policies  were  taken  and  the  first 

Eremiums  paid  such  was  Love's  financial  condition,  but  that  before 
e  died  he  became  insolvent  or  indebted  to  a  degree  which  produced 
embarrassment  approaching  insolvenc/,  and  while  in  that  condition 
he  paid  premiums  on  .nese  policie^  in  excess  of  the  amount  per- 
mitted by  the  statute  quotOv",  then  if  these  appellants,  or  either  of 
tbem,  were  creditors  they  can  maintain  their  r-ction.  The  statute 
has  fixed  the  amount  ox  insurance  that  $300  will  buy  as  the  insurable 
interest  which  the  wifo  and  children  of  fi  financially  embarrassed 
debtor  (who  is  a  citizen  of  the  Indian  Territory)  have  in  his  life, 
provided  he  himself  pays  the  premiums,  and  makes  thfe  excess  liable 
to  the  payment  of  his  debts.  If  the  jury  shall  find  that  Love  was 
not  embarrassed  when  the  policies  were  issued,  but  afterwards  became 
insolvent,  or  approached  that  condition,  the  amount  thus  made  liable 
will  depend  upon  his  financial  condition  at  the  dates  when  the  sev- 
eral premiums  were  paid. 

Tie  Supreme  Court  of  the  United  States,  in  New  York  Life  Ins. 
Co.  V.  Seyms,  93  U.  S.  24,  L.  Ed.,  Book  23,  791,  announced  the 
rale  that  a  contract  of  insurance  is  not  an  insurance  for  a  single 
year  with  the  privilege  of  renewal,  but  that  it  is  an  entire  contract 
for  life,  subject  to  a  forfeiture  for  a  failure  to  pay  any  stipulated 
premium.  In  discussing  the  question  the  court  said:  "As  before 
suggested,  the  annual  premiums  are  not  the  consideration  of  assur- 
ance for  the  year  in  which  they  are  severally  paid,  for  they  are  equal 
in  amount;  whereas,  the  risk  in  the  early  years  of  life  is  less  than 
in  the  later.  It  is  common  knowledge  that  the  annual  premiums  are 
increased  with  the  age  of  the  person  applying  for  insurance." 

In  Pullis  V.  Bobison,  73  Mo.,  201,  39  Am.  Bep.,  497,  the  oppos- 
ing rales  announced  by  the  different  courts,  concerning  the  applica- 
tion of  the  proceeds  of  insurance,  have  been  stated,  and  the  court 
announces  the  following  conclusion:  "The  object  of  such  rules  being 
to  do  exact  justice  between  the  contending  parties,  and  to  distribute 
the  funds  according  to  their  rights,  it  appears  to  us  that  neither 
of  the  above  rules  accomplishes  the  object,  and  inasmuch  as  the 
insurance  money  in  contest  in  this  case  was  the  product  of  all  the 
premiums  paid,  we  think  a  just  distribution  of  it  would  be  obtained 
by  declaring  that  Mrs.  Bobison  should  be  decreed  to  have  so  much 
oif  the  funds  as  was  produced  by  the  payment  of  the  premiums  by  her 
husband  when  solvent,  and  the  plaintiffs  so  much  as  the  premiums 
paid  by  Bobison  when  insolvent  contributed  to  produce;  that  is,  that 
plaintiiBfe  are  entitled  to  recover  the  same  proportional  part  of  the 
insurance  money  that  the  premiums  paid  by  Bobison  when  insolvent 
bear  to  the  premiums  paid  by  him  when  solvent.*'  The  same  conclu- 
sion was  reached  upon  the  same  statute  in  a  much  later  case  by  the 
Missouri  Supreme  Court,  Judson  v.  Walker,  65  S.  "W.  Bep.,  1083. 

We  think  these  cases  announce  a  just  rule,  provided  the  sum  re- 
coverable by  appellants,  if  any,  on  account  of  premiums  paid  by 
Love  while  insolvent  be  diminished  by  the  amount  which  $300  would 
have  purchased  at  the  date  of  its  investment,  and  provided  there  is 
nothing  in  the  policies  themselves  to  vary  the  rule.  In  other  words, 
if  Love  was  at  all  times  solvent  and  not  financially  embarrassed,  tibd 
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statute  does  not  limit  his  right  of  inyestment;  if  at  all  times  in- 
solvent or  embarrassed  he  could  invest  annually  $300  in  premiums 
and  the  amount  which  that  sum  would  buy  would  be  the  extent 
of  the  exemption  in  favor  of  his  widow  and  children.  If  insolvent 
at  the  time  of  payments  of  some  only  of  the  premiums,  then  the 
sum  recoverable  should  be  diminished  by  the  amount  which  $300 
annually  paid  would  have  purchased  for  the  year  or  years  of  such 
investments  while  insolvent  or  embarrassed,  unless  a  different  con- 
struction be  necessary  by  reason  of  the  terms  and  conditions  of  the 
policies,  none  of  which  is  contained  in  the  record,  and  we  are  not 
intending  to  state  an  invariable  rule. 

What  then  must  have  been  Love's  financial  condition  at  the  dates, 
either  of  the  issuance  of  the  policies  or  when  the  subsequent  pre- 
miums were  paid,  to  entitle  appellants  or  his  other  creditors  to  re- 
cover? We  may  answer  in  the  language  of  the  Court  of  Appeals  of 
Virginia,  in  a  well  considered  case:  "A  state  of  indebtedness  which 
produces  embarrassment  and  which  approaches  to  insolvency;  a  state 
of  indebtedness,  which,  if  any  calamitous  accident  should  happen  to 
the  property,  or  any  fall  in  the  price  of  it  should  take  place,  would 
probably  leave  the  donor  without  the  means  of  paying  his  creditors." 
Wilson  V.  Buchanan,  3  Grat,  334. 

And  also  in  the  language  of  a  well  known  text  writer,  to  the 
effect,  ^'that  the  debtor  must  have  been  in  such  condition  financially, 
and  must  have  acted  in  the  way  that  a  prudent  and  just  man  would 
have  done,  with  proper  regard  to  his  condition  and  circumstances, 
and  due  consideration  of  all  future  events  which  prudence  and  in- 
tegrity could  foresee.^' 

But  we  do  not  think  the  widow's  right  to  dower  should  be  taken 
into  consideration  in  determining  Love's  financial  condition  at  any 
particular  date.  While  "it  is  appointed  to  all  men  once  to  die,*' 
financial  prudence  and  integrity  will  neither  cause  nor  prevent  the 
occurrence.  The  law  only  requires  that  one  shall  not  hazard  his 
financial  condition  upon  a  venture  which  prudence  and  integrity 
would  condemn,  and  that  he  be  not  insolvent  or  financially  embar- 
rassed when  the  investments  assailed  were  made. 

We  are  of  opinion  that  the  burden  is  upon  those  claiming  the 
gift,  to  show  a  financial  condition  of  the  donor  which  warranted 
the  making  of  it. 

If  the  appellants  shall  be  found  entitled  to  recover,  it  will  not 
be  proper  to  tax  them  with  the  attorneys'  fees  incurred  by  the  in- 
surance company,  but  such  fees  should  be  allowed  and  follow  the 
fund.  Hatch  v.  Hatch,  80  S.  W.  Bep.,  411.  If  they  fail  to  recover, 
then  the  insurance  company  should  recover  of  them  its  attorneys' 
fees.     Nixon  v.  Malone,  98  *S.  W.  Bep.,  385. 

It  will,  therefore,  be  necessary  for  the  learned  trial  court  to  submit 
to  the  jury,  as  questions  of  fact: 

1.  What  was  Love's  financial  condition  when  he  purchased  the 
policies  in  question? 

2.  What  was  his  condition  at  the  dates  of  payment  of  the  sub- 
sequent premiums  for  insurance  ?  If  not  embarrassed  at  any  of  these 
dates,  and  he  had  ample  property  to  satisfy  all  of  his  creditors,  that 
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will    end   the   controversy;   but   if   financially   embarrassed   at   either 
time,  then, 

3.  Were  appellants   creditors  at  all  on  any  of  these  several  date^? 

4.  If  they  were  creditors  only  when  some  of  the  subsequent 
premiums  were  paid,  then  at  what  dates  was  he  insolvent  or  embar- 
rassed to  the  degree  indicated?  And  what  ratio  does  the  amount 
paid  for  premiums,  while  in  this  embarrassed  condition,  bear  to  the 
whole  sum  expended  for  insurance  while  not  embarrassed? 

Upon  the  determination  of  these  facts,  together  with  such  others 
as  may  be  developed  upon  the  trial,  let  the  rights  of  the  parties  be 
adjudicated. 

For  the  errors  of  the  court  in  withdrawing  the  case  from  the  jury 
and  in  awarding  to  the  insurance  company  attorneys'  fees  against 
appellants,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

ON  REHEARING. 

Appellees'  motion  for  rehearing  is  overruled. 

In  consideration  of  appellants'  motion  for  a  rehearing,  our  former 
opinion  is  modified  to  this  extent:  We  do  not  think  the  widow's 
right  to  dower  should  be  taken  into  consideration  in  determining 
Love's  financial  condition  at  any  particular  date  under  the  facte 
now  disclosed  by  the  record.  We  do  not  decide  that  there  might 
not  be  conditions  of  ill  health  or  imminence  of  death  or  other 
possible  facts,  with  reference  to  the  donor,  at  the  time  of  the  gift, 
under  which  such  right  to  dower  could  not  properly  be  considered 
by   the  jury. 

With  this  modification  appellants'  motion  for  rehearing  is  also 
overruled. 

Overruled. 


Supreme  Lodge  of  the  Pathfinder  et  al.  v.  Emma  Johnson. 

Decided  June  22,   1007. 

Beaeftdary  Certlileate — ^Forfeiture. 

The  laws  of  a  benefit  society  provided  that  a  failure  to  pay  the  monthly 
dues  and  assessments  to  the  local  lodge  or  its  collector  within  the  time  pro- 
vided by  the  constitution  should  operate  as  a  suspension  of  the  member  without 
notice.  The  proper  amount  of  dues  and  assessments  was  sent  in  proper  time 
by  the  beneficiary  to  one  who  had  been  the  collector  of  the  society,  but  who  had 
ceased  to  be  such  at  the  time  of  the  remittance.  The  money  was  never  received 
by  the  lodge  or  its  duly  authorized  collector.  Held,  the  remittance  by  the  bene- 
ficiary was  not  a  payment  to  the  society,  and  was  not  sufiicient  to  prevent  the 
suspension  of  the  member. 

Appeal   from   the  District   Court   of   Bowie   County.     Tried  below 
before  Hon.  P.  A.  Turner. 

SmeUer  A  Vaughan,  for  appellant. — The  court  erred  in  overruling 
the  defendants'  general  demurrer  to  plaintiff's  petition,  because  said 
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petition  fails  to  show  any  right  on  the  part  of  plaintiff  to  maintain 
this  suit  against  defendants,  she  being  the  wife  of  Chas.  L.  Johnson, 
and  the  beneficiary  named  in  the  beneficiary  certificate  issued  to  him 
by  defendants,  and  bringing  this  suit  in  that  capacity  to  compel  the 
defendants  to  restore  said  Chas.  L.  Johnson  to  membership  in  said 
orders,  and  to  permit  her  to  pay  his  dues,  the  said  Johnson  long 
since  having  ceased  to  pay  same.  Byrne  v.  Casey,  70  Texas,  247;  3 
Kose's  Texas  Xotes,  p.  951;  Supreme  Council,  etc.,  v.  Gehrenbeck, 
124  Cal.,  43;  Hoeft  v.  Supreme  Lodge,  etc.,  113  Cal.,  91,  33  L.  R.  A., 
174;  Hellenberg  v.  District  No.  1,  94  N.  Y.,  580;  Golden  Star  v. 
Martin,  35  Atl.  Bep.,  908;  Masonic  Assn.  v.  Bunch,  109  Mo.,  560. 

Todd  &  Hurley,  for  appellee. 

BOOKHOUT,  Associate  Justice. — The  appellee,  Mrs.  Emma 
Johnson,  as  plaintiff,  brought  this  suit  against  the  appellants.  The 
Supreme  Lodge  of  the  Pathfinder  and  Alamo  Lodge  No.  3,  of  the 
Pathfinder,  as  defendants,  in  the  District  Court  of  Bowie  County, 
Texas,  on  the  26th  day  of  March,  1906.  It  is  a  suit  by  Mrs.  Emma 
Johnson,  the  wife  of  Charles  L.  Johnson,  as  beneficiary  in  a  certifi- 
cate issued  by  appellants  to  Charles  L.  Johnson,  to  compel  appellants 
to  restore  the  said  Charles  L.  Johnson  to  membership  in  the  order 
of  the  Pathfinder  from  which  it  is  alleged  said  Charles  L.  Johnson 
was  wrongfully  suspended  by  the  appellants.  There  was  a  trial  be- 
fore the  court  without  a  jury,  on  October  26,  1906,  which  resulted  in 
a  judgment  in  favor  of  the  appellee  and  against  the  appellants,  com- 
manding appellants  to  reinstate  into  full  membership  in  the  said 
order  of  the  Pathfinder  the  husband  of  the  plaintiff,  to  wit,  Charles 
L.  Johnson,  and  to  set  aside  the  suspension  of  said  Charles  L.  John- 
son, and  to  restore,  recognize  and  establish  in  full  validity  the  bene- 
ficiary certificate  upon  the  life  of  the  said  Charles  L.  Johnson  in 
favor  of  the  plaintiff,  Mrs.  Emma  Johnson,  upon  the  payment  by 
the  plaintiff  to  said  Alamo  Lodge  No.  3,  of  the  Pathfinder,  or  the 
collector  thereof,  of  all  assignments,  fees  and  dues  lawfully  due  upon 
said  certificate  from  the  1st  day  of  April,  1906,  up  to  and  including 
the  month  of  November,  1906,  aggregating  the  sum  of  $26,  which 
the  said  defendants  are  required  and  commanded  to  receive  and  ac- 
cept and  issue  proper  receipt  therefor  to  the  plaintiff.  The  defendants 
excepted  to  said  judgment  and  prosecute  this  appeal. 

On  the  31st  day  of  December,  1900,  Charles  L.  Johnson  became 
a  member  of  Alamo  Lodge  No.  3,  of  the  Pathfinder,  located  at  Tex- 
arkana,  Texas,  in  accordance  with  the  laws  and  regulations  of  the 
order.  There  was  issued  to  him  by  the  Supreme  Lodge  of  the  Path- 
finder in  accordance  with  the  laws  of  the  order  a  certain  beneficiary 
certificate  in  the  sum  of  $2000  on  his  life,  which  certificate  named 
appellee,  Mrs.  Emma  Johnson,  wife  of  Charles  L.  Johnson,  as  bene- 
ficiary therein.  Charles  L.  Johnson  disappeared  in  1902,  since  which 
time  neither  tlie  local  lodge  at  Texarkana,  nor  Mrs.  Emma  Johnson 
has  received  any  knowledge  of  his  whereabouts.  His  dues  and  assess- 
ments were  regularly  paid  by  Mrs.  Johnson  to  the  collector  of  Alamo 
Lodge  No.  3,  at  Texarkana,  up  to  the  first  of  January,  1906.     The 
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dues  and  assessments  by  the  laws  of  the  order  become  due  on  the 
15tli  day  of  each  month  and  are  payable  in  advance  before  the  last 
day  of  the  month,  either  monthly,  quarterly  or  yearly,  without  no- 
tice, and  a  failure  to  make  the  monthly  payments  of  the  dues  and 
assessments  by  the  terms  of  the  constitution  and  laws  of  the  order 
operates  as  a  suspension  of  tHe  member  without  notice.  The  laws 
provide  that  a  suspended  member,  if  in  good  health,  can  be  rein- 
stated on  or  before  the  10th  day  of  the  current  month  by  paying 
the  subordinate  lodge  the  dues  for  that  montli  and  all  arrearages 
"provided  the  supreme  secretary  or  medical  director  may  require  of 
such  member  a  certificate  of  health,  or  that  such  member  be  reex- 
amined before  being  reinstated.^' 

The  amount  of  assessments  and  dues  which  Charles  L.  Johnson, 
under  the  laws  of  the  order,  became  obligated  to  pay  was  $3.25  per 
month.  On  the  23d  day  of  December,  1905,  the  appellee,  Mrs.  Emma 
Johnson,  purchased  from  Sabine  Valley  Bank  of  Many,  Louisiana, 
where  she  resides,  a  draft  or  bank  exchange  for  $9.75  on  the  First 
National  Bank  of  Shreveport,  Louisiana,  and  enclosed  the  same  in 
an  envelope  directed  to  R.  P.  Akridge,  Texarkana,  Texas,  in  payment 
of  the  dues  and  assessments  of  Charles  L.  Johnson  to  Alamo  Lodge 
No.  3,  for  the  months  of  January,  February  and  March,  1906,  and 
wrote  him  a  letter,  also  enclosed  in  the  same  envelope,  directing  him 
io  so  apply  said  money.  IL  F.  Akridge,  who  had  been  the  collector 
for  said  local  lodge  No.  3,  on  the  12th  day  of  December,  1905, 
ceased  to  be  collector  for  said  lodge  and  Paul  Reverra  became  its  col- 
lector. The  evidence  is  conflicting  as  to  whether  or  not  said  ex- 
change was  ever  received  by  R.  P.  Akridge,  but  the  evidence  shows 
that  neither  the  lodge  nor  Reverra,  its  collector,  received  the  same, 
and  on  the  1st  day  of  January,  1906,  Charles. L.  Johnson,  under  the 
laws  of  the  order,  stood  suspended.  The  exchange  has  never  been 
presented  to  or  been  paid  by  the  Shreveport  bank,  upon  which  it  was 
drawn.  The  suit  is  brought  on  the  theory,  and  the  petition  alleges, 
that  all  dues  and  assessments  payable  under  the  certificate  to  Alamo 
Lodge  No.  3  were  in  fact  paid,  and  that  Charles  L.  Johnson  was 
wrongfully  and  unlawfully  suspended  from  membership  in  the  order. 
As  stated,  the  dues  and  assessments  were  payable  in  advance  and  the 
dues  and  assessments  for  the  month  of  January,  1906,  were  required 
by  the  laws  of  the  order  to  be  paid  before  the  last  day  of  December, 
1905,  to  the  collector  of  the  lodge,  and  on  failure  to  do  so  Charles 
L.  Johnson  stood  suspended.  On  becoming  a  member  of  the  order 
Johnson  agreed  to  comply  with  this  law.  Screwmen^s  Benevolent 
Assn.  V.  Benson,  76  Texas,  555.  Unless  his  dues  and  assessments 
were  paid  to  the  local  lodge  or  its  collector  before  the  last  day  of 
December,  1905,  it  can  not  be  said  that  the  suspension  of  Charles  L. 
Johnson  was  unlawful.  The  fact  that  Mrs.  Johnson,  the  beneficiary, 
gent  bank  exchange  to  R.  P.  Akridge,  the  former  collector,  sufiBcient 
in  amount  to  pay  the  dues  does  not  show  payment  to  the  lodge. 
Akridge  was  not  the  collector  of  the  lodge,  having  ceased  to  be  the 
collector  on  December  12,  and  the  laws  required  payment  to  be  made 
to  the  collector  of  the  lodge.  Payment  made  to  one  not  the  col- 
lector will  not  prevent  a  suspension,  unless  he  pays  the  same  over 
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to  the  lodge  within  the  time  stipulated  by  the  laws  of  the  order. 
R.  P.  Akridge  denied  receiving  the  exchange^  and  there  is  evidence 
to  the  effect  that  he  bears  a  good  reputation. 

The  appellant  has  assigned  as  error  the  action  of  the  court  in  ren- 
dering judgment  for  plaintiff.  We  are  of  the  opinion  that  this  as- 
signment must  be  sustained.  The  judgment  is  reversed  and  judgment 
here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


John  A.  Liohtpoot  v.  J.  W.  Murphy  et  al. 

Decided  June  22,  1007. 

1 . — JnriBdlction — ^Honresldentt. 

The  courts  of  Texas  have  no  authority,  upon  the  petition  of  a  resident  citi- 
zen of  another  State  to  whom  current  wages  for  personal  services  are  due  in 
Texas,  to  restrain  by  injunction  another  resident  of  such  State,  from  proceeding 
in  the  latter  State  by  a  writ  of  garnishment  to  subject  to  the  payment  of  his 
debt  the  current  wages  of  his  debtor  which,  by  the  laws  of  Texas,  are  exempt 
from  being  applied  to  the  payment  of  such  debt. 

8. — Same — ^Exemption  Laws. 

The  exemption  laws  of  Texas  werp  enacted  primarily  for  the  benefit  of 
Texas  citizens,  and  it  was  not  intended  that  nonresidents  should  invoke  such 
laws  in  our  courts  to  enjoin  proceedings  which  might  be  instituted  against  them 
by  their  fellow-citizens  in  the  courts  of  their  domicile. 

8. — ^InJiiiLotion — Kemedy  at  Law. 

Courts  of  equity  will  not  entertain  jurisdiction  when  there  is  a  plain  and 
adequate  remedy  at  law. 

4. — ^Damages — ^Detention  of  Xoney. 

The  wrongful  detention  of  money  due  and  payable  is  a  legitimate  element 
of  actual  damages;  but  the  measure  of  such  damages  is  the  legal  interest  on 
the  money  for  the  length  of  time  detained. 

Error  from  the  County  Court  of  Bowie  County.  Tried  below 
before  Hon.  Sam.  H.  Smelser. 

Hart,  Mahaffey  &  Thomas,  for  plaintiflE  in  error. 

No  brief  for  defendants  in  error. 

TALBOT,  Associate  Justice. — This  action  was  instituted  in  the 
County  Court  of  Bowie  County,  on  April  5,  1906,  by  J.  W.  Murphy, 
a  resident  citizen  of  Miller  County,  Arkansas,  against  John  A.  Light- 
foot  and  his  attorney,  W.  6.  Cook,  also  resident  citizens  of  Miller 
County,  Arkansas,  and  the  Texas  &  Pacific  Railway  Company,  a  cor- 
poration operating  a  railroad  in  Texas. 

By  the  suit  Murphy  seeks  to  enjoin  John  A.  Lightfoot  and  W.  G. 
Cook,  his  attorney,  from  the  further  prosecution  of  a  certain  suit 
Tjendin^  in  the  Circuit  Court  of  Miller  County,  Arkansas,  wherein 
Lightfoot  18  the  plaintiff  and  Murphy  the  defendant,  and  the  Texas 
&  Pacific  Railway  Company  is  garnishee.     This  suit  Murphy  alleges 
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was  begun  by  Lightfoot  before  H.  P.  Hndgins,  a  justice  of  the  peace 
of  Miller  County,  Arkansas,  on  December  14,  1905,  and  by  it  Light- 
foot  seeks  to  recover  of  Murphy  an  indebtedness  of  $185,  and  has 
caused  a  writ  of  garnishment  to  be  served  upon  the  Texas  &  Pacific 
Bailway  Company  in  said  county.  Murphy  alleged  that  he  had  ap- 
pealed said  cause  to  the  Circuit  Court  of  Miller  County,  Arkansas; 
and  further  alleged  that  the  Texas  &  Pacific  Railway  Company,  when 
Lightfoot  instituted  his  suit  and  procured  the  writ  of  garnishment, 
was  indebted  to  him  in  the  sum  of  about  $240,  due  him  as  current 
wages  for  personal  services  performed  by  him  for  it  wholly  in  the 
State  of  Texas;  that  if  Lightfoot  was  permitted  to  further  prosecute 
his  suit  in  Miller  County,  Arkansas,  he  would  be  deprived  of  his 
said  current  wages  by  the  courts  of  that  State.  He  prays  that  the 
Texas  k  Pacific  Bailway  Company  be  enjoined  from  carrying  said 
amount  of  money  out  of  the  State  of  Texas  and  tendering  it  in  said 
cause  in  Miller  County,  Arkansas,  or  in  any  other  jurisdiction,  al- 
leging that  said  sum  is  exempt  to  him  under  the  Constitution  and 
laws  of  Texas. 

It  was  further  alleged  that  Lightfoot  instituted  said  suit  wilfully 
and  maliciously  for  the  purpose  of  causing  Murphy  to  lose  his  posi- 
tion with  the  Texas  &  Pacific  Bailway  Company  and  for  the  purpose 
of  injuring  him  in  business,  name,  fame  and  reputation  among  his 
neighbors;  that  said  suit  of  Lightfoot  had  caused  the  railway  com- 
pany, garnishee,  to  withhold  from  him  his  current  wages  in  the  sum 
of  $240.35,  for  all  of  which  he  prayed  actual  damages  in  the  sum 
of  $440.35,  and  exemplary  damages  in  the  sum  of  $500. 

A  temporary  writ  or  injunction  was  issued  as  prayed  for  by  Murphy, 
and  on  July  17,  1906,  the  case  came  on  for  trial  in  the  County  Court 
of  Bowie  County;  the  Texas  &  Pacific  Bailway  Company  appeared 
and  answered  that  it  was  merely  a  stakeholder  and  impartial  party 
in  the  contest  between  Murphy  and  Lightfoot.  Lightfoot  failed  to 
answer  and  W.  Q.  Cook,  not  having  been  served,  the  plaintiff  dis- 
missed as  to  him.  Thereupon  judgment  was  rendered  by  default 
against  Lightfoot  perpetuating  the  temporary  injunction,  enjoining 
him  from  further  prosecuting  his  said  suit  in  the  Circuit  Court  of 
Miller  County,  Arkansas,  against  Murphy  and  the  Texas  &  Pacific 
Bailway  Company  as  prayed  by  Murphy,  and  judgment  was  further 
rendered  to  the  effect  that  Murphy  recover  of  Lightfoot  the  sum  of 
$100  as  actual  damages,  and  all  costs  of  the  suit. 

Defendants  in  error  have  entered  no  appearance  in  this  court,  and 
we  are  not  advised  by  brief,  or  otherwise,  of  the  ground  upon  which 
the  judgment  of  the  lower  court  was  based.  The  plaintiff  in  error 
contends,  under  his  first  assignjnent,  that  the  trial  court  erred  in 
rendering  judgment  by  default  against  him  perpetuating  the  injunc- 
tion, whereby  he  was  restrained  from  the  further  prosecution  of  his 
suit  in  Miller  County,  Arkansas,  against  the  defendants  in  error. 
Murphy,  and  the  railway  company,  because  it  appears  from  Murphy^s 
petition  filed  in  this  suit  that  the  said  Murphy  and  the  plaintiff  in 
error,  Lightfoot,  are  both  resident  citizens  of  Miller  County,  and  State 
of  Arkansas,  and  said  petition  is  wholly  insuflBcient  in  law  or  equity 
Vol.  XLVII.  Civil— 8. 
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to  entitle  the  said  Murphy  to  such  relief.  The  petition,  upon  which 
the  judgment  complained  of  was  rendered,  charged,  as  claimed,  that 
Murphy  and  Lightfoot  were  both  resident  citizens  of  the  said  county 
of  Miller  and  State  of  Arkansas,  and  the  question  arises:  Have  the 
courts  of  the  State  of  Texas  authority,  upon  the  petition  of  a  resi- 
dent citizen  of  the  State  of  Arkansas,  to  whom  current  wages  for 
persona]  services  are  due,  to  restrain  by  injunction  another  resident 
of  the  State  of  Arkansas,  from  proceeding  in  the  latter  State  by  a 
writ  of  garnishment  to  subject  to  the  payment  of  his  debt  such  cur- 
rent wages  of  his  debtor,  which,  by  the  laws  of  Texas  are  exempt 
from  being  applied  to  the  payment  of  such  debt.  We  are  of  the 
opinion  this  question  should  be  answered  in  the  nesrative.  That  the 
courts  of  this  State  have  authority,  upon  the  petition  of  a  resident, 
to  restrain  a  citizen  of  the  county  in  which  the  action  is  commenced 
from  proceeding  in  another  State  to  attach  by  the  writ  of  garnish- 
ment such  earnings  of  his  debtor,  with  a  view  to  evade  the  exemption 
laws  of  this  State,  and  to  prevent  such  debtor  from  availing  himself 
of  the  benefit  of  such  laws,  is  well  settled.  Moton  &  Son  v.  Hull,  77 
Texas,  80.  Mr.  Justice  Story  states  the  principle  thus:  '^ut,  al- 
though the  courts  of  one  country  have  no  authority  to  stay  proceed- 
ings in  the  courts  of  another,  they  have  an  undoubted  authority  to 
control  all  persons  and  things  within  their  own  territorial  limits. 
When,  therefore,  both  parties  to  a  suit  in  a  foreign  country  are  resi- 
dent within  the  territorial  limits  of  another  country,  the  courts  of 
equity  in  the  latter  may  act  in  pprsonam  upon  those  parties,  and  di- 
rect them,  by  injunction,  to  proceed  no  further  in  such  suit.  In  such 
a  case,  these  courts  act  upon  acknowledged  principles  of  public  law 
in  regard  to  jurisdiction.  They  do  not  pretend  to  direct  or  control 
the  foreign  court,  but,  without  regard  to  the  situation  of  the  subject 
matter  of  the  dispute,  they  consider  the  equities  between  the  parties, 
and  decree  in  personam  according  to  those  equities;  and  enforce  obe- 
dience to  their  decrees  by  process  in  personam.**  Story's  Eq.  Jur., 
sec.  889.  ''In  exercising  this  authority,  courts  proceed,  not  upon  any 
claim  of  right  to  conti  >1  or  stay  proceedings  in  the  courts  of  another 
State  or  country,  but  upon  the  ground  that  the  person  on  whom  the 
restraining  order  is  made  resides  within  the  jurisdiction  and  is  in 
the  power  of  the  court  issuing  it.  The  order  operates  upon  the 
person  of  the  party,  and  directs  him  to  proceed  no  further  in  the 
action,  and  not  upon  the  court  of  the  foreign  State  or  country  in 
which  the  action  is  pending."  Snook  et  al.  v.  Snetzer,  25  Ohio  St., 
519;  Dehon  v.  Foster  (Mass.),  4  Allen,  545;  Keyser  v.  Bice,  47  Md., 
213;  Cole  v.  Cunningham,  133  TJ.  S.,  107.  But  we  are  aware  of  no 
authority,  and  believe  none  can  be  found,  to  authorize  the  courts  of 
one  State  to  interfere  between  citizens  of  another  State  with  respect 
to  proceedings  instituted  and  being  litigated  between  them,  in  the 
courts  of  their  residence.  As  argued  by  counsel  for  plaintiff  in 
error,  "the  exemption  laws  of  Texas  were  enacted  primarily  for  the 
benefit  of  Texas  citizens,  and  it  was  not  intended  that  nonresidents 
should  invoke  such  laws  in  our  courts  to  enjoin  proceedings  which 
might  be  instituted  against  them  by  fellow  citizens,  in  the  courts  of 
their  domicile."     The  reason  for  permitting  one  of  her  own  citizens 
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ta  restrain,  by  injunction^  another  sucli  citizen  from  prosecuting  in 
the  "Courts  of  a  foreign  jurisdiction  an  action  whereby  her  exemption 
laws  may  be  evaded  does  not  exist  in  a  case  like  the  one  imder  con- 
sideration. As  said  in  the  case  of  Moton  &  Son  v.  Hull,  supra :  "This 
power  or  authority  is  exercised  upon  the  ground  of  the  right  of  the 
State  to  compel  its  citizens  to  respect  its  laws  beyond  its  territorial 
jurisdiction."  In  such  a  case  both  parties  to  the  suit  in  the  foreign 
jurisdiction  being  residents  of  the  State  and  county  where  such  relief 
is  sought,  the  courts  of  equity,  in  the  latter,  may  act  in  personam 
upon  them  and  enforce  an  order  made  that  they  "shall  proceed  no 
further  in  such  suit."  On  the  other  hand,  the  courts  of  Texas  have 
no  authority  to  direct  a  citizen  of  a  sister  State,  at  the  instance  of 
another  citizen  of  such  State,  to  respect  and  obey  the  laws  of  Texas 
beyond  the  territorial  limits  of  Texas,  and  the  inability  of  her  courts 
to  enforce  the  writ,  if  granted  in  such  a  case,  is  a  good  ground  for 
refusing  an  injunction  to  restrain  proceedings  in  the  courts  of  that 
State.  For  these  reasons  alone  the  injunction  granted  in  this  case 
should  have  been  denied. 

But  there  is  another  reason  why  the  writ  should  have  been  denied 
in  this  instance.  It  is  a  familiar  and  well  established  rule  that  courts 
of  chancery  will  not  entertain  jurisdiction  when  there  is  a  plain  and 
adequate  remedy  at  law.  Now  Murphy's  petition  in  the  case  at 
bar  does  not  allege,  nor  does  it  otherwise  appear,  that  his  wages 
garnished  at  the  suit  of  plaintiff  in  error  in  Miller  County,  Arkansas, 
were  not  exempt  from  garnishment  under  the  laws  of  that  State. 
The  general  allegation  that  if  Lightfoot  is  permitted  to  prosecute 
said  suit,  defendant  in  error  will  be  deprived  of  said  wages,  will  not 
8u£Bce.  In  the  absence  of  such  averments  and  showing,  the  law 
of  the  State  of  Arkansas  will  be  presumed  to  be  the  same  as  the  law 
of  this  State  upon  the  subject,  namely,  that  said  wages  are  exempt 
from  garnishment  or  other  species  of  attachment.  If,  therefore.  Mur- 
phy's current  wages  for  personal  services  were  exempt  from  garnish- 
ment in  the  State  of  Arkansas  he  had  an  adequate  remedy  at  law  in 
that  State  for  the  protection  of  his  earnings  and  there  existed  no  cause 
for  the  interference  by  injunction  on  the  part  of  the  courts  of  this 
State. 

It  follows  that  defendant  in  error's  petition  upon  this  phase  of 
the  case  was  obnoxious  to  a  general  demurrer  and  therefore  not  suffi- 
cient to  support  the  judgment  by  default  perpetuating  the  injunction. 

It  is  further  contended,  in  eflfect,  that  the  petition  of  the  de- 
fendant in  error  fails  to  state  any  facts  entitling  him  to  recover  any 
actual  damages  whatever,  and  therefore  subject  to  a  general  demurrer 
and  insufficient  to  support  the  court's  judgment  on  this  branch  of 
the  case.  To  this  contention  we  do  not  agree.  Aside  from  the  general 
allegations  upon  which  exemplary  damages  are  sought  to  be  recovered, 
it  is  alleged  that  the  suit  complained  of  "did  cause  the  Texas  & 
Pacific  Bailway  Company  to  withhold  from  him,  the  said  Murphy,  his 
current  wages  in  the  sum  of  $240.35;  that  the  said  $240.35  are  due 
and  payable  to  him  long  since,  and  would  have  been  paid  except  for 
the  malicious  and  wilful  act  and  conduct  of  the  said  Lightfoot,  and 
that  the  use  of  said  money  since  the  said  14th  day  of  December,  1905, 
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is  reasonably  worth,  and  of  the  value,  of  $100/^  This  was  a  legitimate 
element  of  actual  damages  and  sufficiently  alleged  to  authorize  a  re- 
covery, if  defendant  in  error  was  otherwise  entitled  thereto.  We  are 
of  the  opinion,  however,  as  is  insisted  under  the  fourth  assignment 
of  error,  that  the  judgment  for  one  hundred  dollars  actual  damages 
is  excessive.  No  facts  authorizing  a  recovery  for  actual  damages  were 
alleged,  except  those  above  stated  for  the  detention  of  the  money,  and 
the  measure  of  such  damages  is  the  legal  interest  on  the  money  for 
the  length  of  time  detained,  and  should  have  been  limited  to  such 
sum.  Biering  v.  First  Nat.  Bank,  69  Texas,  601;  Waugh  v.  Dabney, 
12  Texas  Civ.  App.,  290;  Girard  v.  Moore,  86  Texas,  676. 

We  have  been  asked  to  reverse  and  dismiss  the  case.  It  does  not 
appear  that  Murphy  is  seeking  to  recover  damages  for  the  suing  out 
of  the  writ  of  garnishment  by  reconvention  in  Lightfoot's  suit  against 
him  in  Arkansas,  and  in  view  of  the  allegations  for  actual  damages 
just  discussed,  and  the  presumption  which  must  be  indulged,  in  the 
absence  of  .allegations  to  the  contrary,  that  defendant  in  error's  wages 
are  exempt  from  garnishment  proceedings  in  Arkansas,  we  do  not 
feel  authorized  to  do  so.  If,  however,  it  should  appear  upon  another 
trial  that  such  wages  are  not  exempt  we  think  the  entire  cause,  upon 
application,  should  be  dismissed.  For  independently  of  whether  or 
not  Murphy's  current  wages  were  exempt  from  the  process  of  gar- 
nishment in  Arkansas,  he  was  not,  as  has  been  shown,  entitled  to  the 
writ  of  injunction  granted  and  perpetuated,  because  both  he  and 
Lightfoot  were  residents  of  Arkansas;  and  if  said  wages  were  not 
so  exempt,  then  it  does  not  appear  from  the  allegations  of  the  peti- 
tion in  this  suit  that  the  garnishment  proceedings  sought  to  be  en- 
joined were  wrongfully  and  illegally  instituted.  If  legal  grounds 
existed  for  the  issuance  and  service  of  the  writ  of  garnishment,  no 
actual  damages  can  be  recovered  therefor,  and  without  a  recovery 
for  actual  damages  no  exemplary  damages  are  recoverable,  however 
maliciously  Lightfoot  may  have  acted  in  the  suing  out  of  said  writ. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Texarkana  Lumber  Company  v.  F.  M.  Lennard. 

Decided  June  22,   1907. 

1 . — Contract — ^Agency. 

In  a  letter  by  a  saw  milt  company  proposing  to  a  physician  that  he  move 
to  the  saw  mill  for  the  purpose  of  giving  such  medical  attention  to  the  em- 
ployes and  their  families  as  they  might  need,  the  language,  **we  will  collect 
for  you  one  dollar  from  all  single  employees  and  one  dollar  and  fifty  cents 
from  all  employees  with  families  on  the  mill  grounds,  etc.,"  when  properly  and 
fairly  construed  in  the  light  of  the  evident  intention  of  the  parties  and  the 
purpose  of  the  mill  company  to  subserve  its  own  interest,  as  appeared  from  the 
whole  letter,  imported  an  absolute  promise  on  the  part  of  the  mill  company 
to  pay  such  sums,  and  not  merely  to  act  as  agent  in  the  collection  of  the 
same  from  the  employees. 
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8. — ^Breach  of  Contraot — Damages. 

In  a  suit  for  damages  for  breach  of  a  contract  of  employment,  evidence 
considered,  and  held  to  sustain  the  judgment. 

8. — Contract — Statute  of  Frauds. 

Where,  upon  the  face  of  a  contract,  a  contingency  is  expressed  which  might 
happen  within  the  space  of  one  year  and  the  contract  be  thereby  fully  per- 
formed, such  contract  is  not  obnoxious  to  the  statute  of  frauds. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  H<m.  P.  A.  Turner. 

Hart,  Mahaffey  &  Thomas,  for  appellant. — No  action  shall  be  brought 
in  any  of  the  courts  upon  any  agreement  which  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof  unless 
the  agreement  upon  which  such  action  shall  b^  brought,  or  some 
memorandum,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  by  him  thereunto  lawfully  au- 
thorized. 

When  by  the  statute  of  frauds  an  alleged  contract  or  some  mem- 
orandum thereof  is  required  in  writing,  and  it  is  sought  to  comply 
with  the  statute  of  frauds  by  the  production  alone  of  a  written  mem- 
orandum, the  memorandum  produced  must  contain  all  of  the  essen- 
tial elements  of  the  contract  alleged  and  must  be  consistent  there- 
with. Watson  V.  Baker,  71  Texas,  739;  Mimk  v.  Weidner,  9  Texas 
Civ.  App.,  491;  Biest  v.  Ver  Steeg  Shoe  Co.,  70  S.  W.  Eep.,  1081; 
Zanderson  v.  Sullivan,  91  Texas,  499;  Fulton  v.  Bobinson,  55  Texas, 
404;  11  L.  B.  A.,  97  and  143;  Browne  on  Stat  Frauds,  sees.  370 
to  396. 

The  court  erred  in  deciding  that  as  a  part  of  the  contract  alleged 
by  the  plaintifF  there  was  not  an  implied  obligation  on  his  part,  that 
hia  services  as  a  physician  and  surgeon  should  be  and  remain,  during 
the  term  of  such  contract,  satisfactory  and  acceptable  to  defendant's 
employees  at  Draper,  Texas.  House  v.  Faulkner,  61  Texas,  311; 
MiUer  v.  Gulf,  C.  &  S.  F.  By.  Co.,  65  ^exas,  659. 

Chas.  8.  Todd,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellee,  Lennard,  against  the  .Texarkana  Lumber  Company,  to  re- 
cover the  sum  of  eighteen  hundred  dollars  as  damages  alleged  to  have 
been  sustained  by  him  on  account  of  the  breach  of  a  contract.  The 
case  was  before  this  court  on  a  former  appeal,  the  judgment  of  the 
lower  court  sustaining  the  lumber  company's  plea  of  the  statute  of 
frauds  by  demurrer  being  reversed  and  the  cause  remanded  for  trial. 
See  94  S.  W.  Bep.,  383.  At  the  fall  term,  1906,  of  the  District  Court, 
the  case  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered for  appellee,  in  the  sum  of  $849,  from  which  the  lumber  com- 
pany has  appealed. 

The  appellee  was  a  practicing  physician  residing  in  Miller  County, 
Arkansas,  and  the  appellant  a  private  corporation  operating  a  saw 
mill  at  Draper,  Bowie  County,  Texas,  employing  a  large  number  of 
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men  who  were  required  to  and  did  reside  at  and  near  the  mill  with 
their  families*  There  was  no  town  other  than  the  mill  settlement 
and  no  physician  resident  there.  It  was  necessary,  and  the  custom 
in  the  operation  of  such  mill  was,  to  employ  a  physician  to  reside 
there,  or  be  near  at  hand,  to  give  medical  aid  and  attention  to  the 
employees,  and  pay  such  physician  either  a  salary  or  certain  fees 
apportioned  per  capita  among  the  employees.  On  the  8th  day  of 
October,  1903,  the  appellant,  through  its  superintendent  and  au- 
thorized agent,  wrote  and  delivered  to  appellee,  by  due  course  of  mail 
in  an  envelope  directed  in  writing  to  Dr.  F.  M.  Lennard,  the  follow- 
ing letter  or  instrument,  to  wit: 

Draper,  Texas,  10-8-03. 
Dr.  P.  M.  Lennard, 
Boggy,  Ark. 
Dear  Sir — I  am  sorry  I  was  not  here  the  other  day  to  meet  you; 
will  say  we  will  collect  for  you  $1.00  from  all  single  employees,  and 
$1.50   from   all   employees   with   families   on   the  mill   grounds;   em- 
ployees living  in  the  country  you   will  receive   $1.00   from  head  of 
families,  and  for  services  for  balance  of  families  you  will  only  charge 
half  regular  rates;  we  will  furnish  you  with  oflBce  building  and  bam 
and  lot.    Our  Mr.  Welch  says  we  will  do  well  to  get  you,  as  you  have 
been  at  Boggy  several  years  and  know  what  saw  mill  practice  requires, 
and   thinks  you   would  be  the  man  we   want.     We  want  some  one 
who  will  stay  with  us  until  we  cut  out,  as  we  will  only  be  here  about 
two  years.     If  these  terms  suit  you,  you  can  come  over  and  see  me 
and  make  your  arrangements  to  come  with  us. 

Yours  very  truly, 

C.  E.  Patton,  Supt. 

Dr.  Lennard,  the  appellee,  received  the  foregoing  letter,  accepted 
the  proposition  therein  contained,  and  about  December  1,  1903,  re- 
moved to  appellant's  mill  and  entered  upon  the  performance  of  his 
duties,  the  appellant  furnishing  him  an  office  building,  barn  and 
lot,  as  stipulated  in  said  letter.  Appellee  continued  to  render  medical 
services  to  the  employees  of  appellant,  receiving  from  appellant  his 
compensation  therefor  under  the  terms  of  the  letter  or  contract  men- 
tioned, except  for  the  month  of  June,  until  July  1,  1904,  when  appel- 
lant refused  to  longer  pay  him  for  his  services  or  furnish  him  an 
office,  and  discharged  him. 

Appellant  presents  several  assignments  of  error,  but  we  shall  not 
notice  them  in  detail.  The  questions  raised  will  be  sufficiently  indi- 
cated without  stating  each  assignment  and  discussing  them  separately. 

The  court  did  not  err  in  rendering  judgment  in  favor  of  appellee 
for  the  sum  of  eight  hundred  and  forty-nine  dollars.  The  contract, 
for  the  breach  of  which  appellee  sought  to  recover,  did  not  simply 
bind  appellant  as  an  apent  to  collect  from  its  employees  and  pay 
over  to  appellee,  monthly,  the  sums  therein  specified.  The  language 
of  the  letter,  *^e  will  collect  for  you  one  dollar  from  all  single  em- 
ployees and  one  dollar  and  fifty  cents  from  all  employees  with  families 
on  the  mill  grounds,"  etc.,  properly  and  fairly  construed  ^'in  the  light 
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of  the  evident  intention  of  the  parties''  and  the  purpose  of  appellant 
to  subserve  its  own  interest,  as  appears  from  the  whole  letter,  clearly 
imports  an  absolute  promise  on  appellant's  part  to  pay  such  sums. 
The  benefits  to  accrue  to  appellant  from  appellee's  medical  services  to 
its  employees  furnished  a  good  reason  and  ample  consideration  for 
the  assumption  by  it  of  the  obligation  claimed,  the  breach  of  which 
by  the  wrongful  discharge  of  appellee,  rendered  appellant  liable  for 
such  damages  as  he  sustained  thereby.  In  addition  to  the  language 
of  the  letter  itself,  tending  to  establish  an  absolute  undertaking  by 
appellant  to  pay  appellee  for  his  services  the  sums  of  money  speci- 
fied in  said  letter,  it  was  shown  without  dispute  that  on  November 
9,  1903,  after  said  letter  had  been  written  and  mailed  to  appellee, 
appellant  posted  on  its  store  door  the  following  notice:  "Draper, 
Texas,  Nov.  9,  1903.  We  have  engaged  Dr.  Lennard  as  physician 
for  this  place  commencing  December  1,  1903.  All  single  men  will 
be  charged  $1.00  and  married  men  $1.60  per  month  doctor's  fees. 
The  doctor  will  furnish  all  medicines,  excepting  tonics.  Texarkana 
Lumber  Co.,  C.  E.  Patton,  Supt." 

The  contention  that  the  undisputed  evidence  showed  that  appellee 
had  not  sustained  damages  in  the  amount  awarded  by  the  court, 
is  not  tenable.  He  proved  without  contradiction  that  his  services, 
under  the  contract,  would  have  been  required  for  not  less  than 
eighteen  months  after  his  discharge,  and  that  his  average  earnings, 
exclusive  of  the  office  and  stable,  per  month  for  the  six  months  he 
was  at  the  mill,  measured  bv  the  number  of  men  employed,  and  the 
proportion  that  were  married  and  single,  was  $90.20.  His  gross  average 
earnings  per  month  for  the  eighteen  months  succeeding  his  discharge 
by  appellant,  was  $56,  out  of  which  he  had  to  pay  office  rent  $15 
per  month,  leaving  $41  per  month  net.  This  latter  amount  deducted 
from  $90.20  shows  that  his  loss  per  month  for  the  said  eighteen 
months  was  $49.20.  The  judgment  allows  him,  without  interest,  a  total 
of  $849,  which  is  a  very  small  fraction  over  $47  per  month.  In  re- 
buttal of  this  evidence  appellant's  vice-president,  Puqua,  testified  that 
after  appellee  left  Draper,  that  is,  for  the  remainder  of  the  year, 
1904,  after  the  first  day  of  July  he  thought  appellant  "may  have 
worked"  at  the  mill  an  average  of  thirty-five  men  per  month;  that 
during  the  year  1905  he  did  not  think  they  had  employed  on  an 
average  of  more  than  thirty  men  per  month,  and  that  he  thought 
about  one-half  of  these  men  were  married  and  the  remainder  single. 
The  testimony  of  this  witness  upon  the  subject  is  indefinite  and  un- 
certain. It  is  apparent  that  his  statement,  as  to  the  number  of  men 
and  the  proportion  that  were  married  and  single,  was  largely,  if  not 
altogether,  conjecture  or  guesswork.  In  this  state  of  the  evidence 
the  court  was  authorized,  in  the  exercise  of  his  province  to  weigh  it, 
to  render  the  judgment  he  did.  The  evidence  by  which  the  exact 
number  of  men,  married  and  single,  engaged  at  appellant's  mill  dur- 
ing the  eighteen  months  immediately  following  appellee's  discharge, 
was  peculiarly,  if  not  necessarily,  within  the  knowledge  and  possession 
of  appellant,'  and  if  a  less  number  were  employed  during  that  time 
than  during  the  six  months  appellee  was  there,  it  was  within  the 
power  of  appellant  to  produce  the  proof  of  that  fact,  and  having 
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failed  to  do  so,  there  was  suflScient  evidence  to  show,  with  reasonable 
certainty,  that  appellee  sustained  damages  by  the  breach  of  the  con- 
tract in  the  amount  of  the  judgment  rendered. 

The  further  contention  of  appellant  to  the  effect,  that  the  contract, 
for  the  breach  of  which  appellee  sues,  is  one  which  could  not  be 
performed  within  a  year  and  is  not  evidenced  by  a  suflBcient  mem- 
orandum in  writing  to  take  it  out  of  the  statute  of  frauds,  should 
not  be  sustained.  This  contention  of  appellant  was  practically  de- 
cided against  it  on  the  former  appeal  of  this  case.  The  subject  was 
then  carefully  investigated  and  considered,  and  our  views  upon  it 
fully  expressed.  The  amended,  pleadings  of  appellee  do  not  materially 
alter  the  case,  and  no  sufficient  reason  is  shown  why  we  should  not 
adliere  to  the  conclusion  then  reached.  The  writing  relied  on  by 
appellee  as  evidencing  the  contract  is  set  out  in  haec  verba,  and,  as 
we  said  in  our  former  opinion,  "in  such  case  the  proper  decision 
of  the  question  depends  upon  the  very  terms  of  the  contract  itself 
or  a  reasonable  interpretation  thereof,  and  can  not  be  con- 
trolled by  inconsistent  allegations  therewith.*'  Construing  this  con- 
tract, and  citing  authorities  in  support  of  the  conclusion  reached, 
we  then  held,  and  now  reaflBrm,  that  there  is,  clearly,  a  con- 
tingency expressed  upon  its  face  which  might  have  happened 
within  the  space  of  one  year  from  its  date  and  the  contract  thereby 
fully  performed,  hence  not  obnoxious  to  the  statute  of  frauds.  See 
Lennard  v.  Texarkana  Lumber  Company,  94  S.  W.  Sep.,  383. 

Finding  no  reversible  error  in  the  record  the  judgment  of  the 
court  below  is  aflarmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Houston  &  Northern  Railway  Company  v.  Ootavia 

E.  Wallis  et  ae. 

Decided  June  24,  1907. 

1 . — ^Railroads — Defective  Track — Negllsrence. 

In  an  action  for  damages  for  the  death  of  a  brakeman  who  was  caused  to 
fall  from  a  freight  train  by  the  lurching  of  the  same  over  a  defective  track, 
evidence  considered,  and  held  sufficient  to  support  a  finding  that  the  defendant 
company  was  negligent  in  permitting  its  track  to  be  and  remain  in  sfich  condi- 
tion. 

2. — ^Excessive  Verdict — ^New  TriaL 

It  does  not  necessarily  follow  that  a  defendant  is  entitled  to  a  new  trial 
when  the  verdict  of  the  jury  is  so  excessive  as  to  indicate  that  it  was  influenced 
by  some  improper  motive  in  fixing  the  amount  of  the  same.  The  error  may  be 
cured  by  a  proper  remittitur. 

Appeal   from   the  District   Court  of  Harris   County.      Tried  below 
before  Hon.  W.  P.  Hamblen. 

Baker,   Botts,   Parker   &    Garwood   and   Lane,   Jackson,   Kelley   A 
^Yolters,  for  appellant. — A  brakeman,  who,  in  the  performance  of  his. 
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duties,  as  such,  while  walking  over  the  tops  of  cars  in  a  moving  freight 
train,  is  caused  to  slip  and  fall,  hy  reason  of  the  ordinary  and  usual 
movements  of  the  cars,  or  by  reason  of  stepping  from  one  car  to 
another  and  higher  car,  or  by  reason  of  the  existence  of  frost  or  ice 
on  the  roof  of  the  cars,  due  to  weather  conditions,  all  of  which  are 
open  to  his  observation,  will  be  deemed,  in  law,  to  have  assumed  the 
risk  of  such  accident  and  injury,  and  the  employer  is  not  liable 
therefor.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  59  Texas,  22; 
Missouri  Pac.  By.  Co.  v.  Somers,  71  Texas,  702;  Green  v.  Cross,  79 
Texas,  131;  Texas  &  Pac.  By.  Co.  v.  French,  86  Texas,  98;  Texas 
ft  Pac.  By.  Co.  v.  Bradford,  66  Texas,  736;  Gulf,  C.  &  S.  P.  By. 
Co.  V.  Williams,  72  Texas,  164;  Missouri  Pac.  By.  Co.  v.  Watts,  63 
Texas,  649. 

The  court  erred  in  refusing  to  grant  a  new  trial,  because  the  verdict 
of  the  jury  is  excessive  in  amount,  and  is  not  authorized  or  justified 
by  any  evidence  adduced  upon  the  trial  of  this  case,  and  conclusively 
shows  that  the  jury  was  influenced,  not  by  the  law  and  facts,  but  by 
their  unwarranted  sympathy  for  the  widow  and  childreii  of  the  de- 
ceased, the  plaintiffs  in  this  .case,  and  said  verdict  can  not  be  sus- 
tained by  any  testimony  admitted  in  this  case.  The  verdict  of  the 
jury  shows  that  the  jury,  in  assessing  the  damages  and  awarding 
a  verdict,  did  not  take  into  consideration  the  law  of  the  case,  as  given 
by  the  court,  but  arbitrarily,  and  without  reason  or  evidence,  and  in 
violation  of  the  law,  assessed  an  unconscionable  and  unwarranted 
verdict'  against  the  defendants.  Bev.  Stats.,  art.  3027;  Southern 
Cotton  Press  Company  v.  Bradley,  62  Texas,  687;  Houston  &  T.  C. 
Ey.  Co.  V.  Cowser,  67  Texas,  293;  International  &  G.  N.  By  Co.  v. 
Kindred,  67  Texas,  491. 

An  employe  who  enters  the  service  of  an  employer,  to  perform 
a  given  line  of  work,  is  presumed  to  undertake  such  work  according 
to  the  usual  and  established  methods  and  means  of  the  employer,  and 
to  so  understand;  and  in  the  event  of  injury  received  as  the  result 
of  performing  work  according  to  such  methods  and  means,  he  will 
be  held,  in  law,  to  have  assumed  the  risk  and  danger  of  such  injury 
as  an  incident  to  the  contract  of  service,  and  can  not  recover  there- 
for. Missouri  Pac.  By.  Co.  v.  Watts,  63  Texas,  552;  Missouri  Pac. 
Ey.  Co.  V.  Somers,  71  Texas,  702;  Texas  &  Pac.  By.  Co.  v.  French, 
86  Texas,  98;  Texas  &  Pac.  By.  Co.  v.  Bradford,  66  Texas,  736; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  69  Texas,  22. 

Lovejoy  &  Parker,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  the  widow 
and  children  of  W.  B.  Wallis,  deceased,  against  the  appellant  to  re- 
cover damages  for  the  loss  sustained  by  them  by  reason  of  the  death 
of  said  W.  B.  Wallis,  which  it  is  alleged  was  caused  by  the  negli- 
gence of  the  defendant. 

At  the  time  he  was  killed  the  deceased  was  in  the  service  of  ap- 
pellant as  head  brakeman  on  one  of  its  freight  trains.  The  train 
by  which  he  was  killed  had  been  made  up  in  the  yard  of  appellant 
at  Houston,  and  was  just  leaving  said  yard  to  go  to  Qalveston.    Just 
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after  the  train  started  the  deceased  got  on  top  of  the  ninth  car 
from  the  engine  and  proceeded  along  on  the  tops  of  the  cars  toward 
the  front  of  the  train.  He  passed  over  the  ninth,  eighth  and  sev- 
enth* cars,  and  as  he  was  stepping  from  the  seventh  to  the  sixth  car 
he  lost  his  footing  and  fell  between  the  cars  and  was  run  over  and 
killed.  His  body  was  dragged  abont  two  car  lengths,  and  when  it 
was  taken  from  under  the  train  life  was  extinct.  The  petition  alleges 
that  deceased  was  cansed  to  fall  by  the  sudden  lurching  of  the  cars 
which  was  due  to  a  defective  track. 

The  defendant  answered  by  general  demurrer  and  general  denial, 
and  pleas  of  contributory  negligence  and  assumed  risk. 

It  was  dark  at  the  time  of  the  accident.  The  morning  was  cool 
and  the  tops  of  the  cars  were  covered  with  frost.  Appellant  pleaded 
these  facts  and  averred  that  these  conditions  which  were  known  to 
the  deceased  were  wholly  responsible  for  the  accident  and  that  the 
same  was  in  no  way  contributed  to  by  any  negligence  on  its  part, 
but  was  the  result  of  a  risk  ordinarily  incident  to  the  employment 
and  which  was  assumed  by  deceased  when  he  entered  appellant's 
service. 

A  trial  by  jury  in  the  court  below  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  $19,200.  On  motion  for  new 
trial  the  trial  judge  refused  to  allow  the  judgment  to  stand  unless 
plaintiffs  would  file  a  remittitur  in  the  sum  of  $7,200.  The  re- 
mittitur was  filed  and  the  judgment  being  thereby  reduced  to 
$12,000,  the  motion  for  new  trial  was  overruled. 

The  evidence  shows  that  the  deceased  fell  from  the  cars  just 
as  they  were  passing  over  a  place  in  the  track  where  there  was  a 
spliced  rail,  or  "dutchman'*  as  it  is  called  in  the  vernacular  of 
railroad  employees.  This  splice  was  eight  or  ten  inches  long  and 
was  put  in  to  fill  a  space  between  the  ends  of  two  rails  which 
did  not  come  together.  The  piece  of  rail  used  for  the  splice  was 
bolted  to  the  end  of  one  rail  but  was  not  bolted  to  the  other. 
Several  witnesses  who  examined  this  "dutchman''  testified  that 
its  condition  was  such  that  a  car  passing  over  it  would  sink 
four  or  five  inches.  The  filling  under  the  tie  upon  which 
this  splice  rested  had  been  worked  or  washed  out  and  this  also 
caused  the  track  on  that  side  to  sink.  This  defective  track  and 
rail  was  on  the  north  side,  which  was  the  side  from  which  the 
deceased  fell.  There  was  no  defect  in  the  rail  or  track  on  the 
south  side.  The  effect  of  the  defective  rail  and  track  was  to 
cause  the  cars  passing  over  it  to  lurch  down  and  out  and  it  is  a 
reasonable  inference  from  the  testimony  that  this  motion  of  the 
car  caused  the  deceased  to  lose  his  footing  and  fall  between  the 
cars.  The  track  had  been  in  this  condition  for  some  time  and  the 
finding  of  the  jury  that  the  appellant  was  guilty  of  negligence  in 
permitting  it  to  remain  in  such  condition  and  that  this  negli- 
gence was  the  proximate  cause  of  the  death  of  the  deceased  is  sus- 
tained by  the  evidence. 

The  deceased  had  been  in  the  service  of  the  company  as  a  brake- 
man  on  this  train  for  about  a  year,  but  had  not  been  continuously 
80  employed.     This  train  had  passed  over  this  track  often  during 
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the  time  deceased  was  a  brakeman  thereon,  but  it  is  not  shown  by 
the  evidence  that  deceased  actually  knew  of  the  defective  track, 
and  there  is  testimony  to  the  effect  that  he  usually  got  upon  the 
train  at  a  point  east  of  the  defective  portion  of  the  track  and 
there  is  no  direct  evidence  that  he  had  ever  been  on  the  top  of 
a  car  while  it  was  passing  over   this   "dutchman/* 

The  first  and  second  assignments  complain  of  the  action  of  the 
trial  court  in  refusing  to  instruct  a  verdict  for  defendant  and  in 
not  granting  a  new  trial  on  the  ground  that  the  undisputed  evi- 
dence shows  that  the  death  of  the  deceased  was  the  result  of  an 
unavoidable  accident  and  was  not  caused  or  contributed  to  by 
any  negligence  on  the  part  of  the  defendant,  but  resulted  solely 
from   an  ordinary  risk  of  the  service  which  was   assumed  by  him. 

Neither  of  these  assignments  can  be  sustained.  As  we  have  be- 
fore stated,  we  think  the  evidence  supports  the  finding  of  the  jury 
that  the  death  of  the  deceased  was  caused  by  the  defective  con- 
dition of  the  track  and  that  appellant  was  guilty  of  negligence  in 
permitting  the  track  to  be  and  remain  in  that  condition.  The  issue 
of  assumed  risk  was  submitted  to  the  jury  under  proper  instruc- 
tions and  the  evidence  is  also  sufficient  to  sustain  the  verdict  upon 
that  issue. 

The  third  assignment  and  the  proposition  thereunder  are  as 
follows : 

'The  court  erred  in  refusing  to  grant  a  new  trial,  because  the 
verdict  of  the  jury  is  excessive  in  amount,  and  is  not  authorized  or 
justified  by  any  evidence  adduced  upon  the  trial  of  this  case,  and 
conclusively  shows  that  the  jury  was  influenced,  not  by  the  law 
and  facts,  but  by  their  unwarranted  sympathy  for  the  widow  and 
children  of  the  deceased,  the  plaintiffs  in  this  case,  and  said  ver- 
dict cannot  be  sustained  by  any  testimony  admitted  in  this  case. 
The  verdict  of  the  jury  shows  that  the  jury,  in  assessing  the  dam- 
ages and  awarding  a  verdict,  did  not  take  into  consideration  the 
law  of  the  case,  as  given  by  the  court,  but  arbitrarily,  and  without 
reason  or  evidence,  and  in  violation  of  the  law,  assessed  an  un- 
conscionable and  unwarranted  verdict  against  the  defendants." 

*'A  verdict  in  case  of  injury  resulting  in  death,  for  a  sum 
greater  than  the  actual  pecuniary  injury  caused  by  the  act  com- 
plained of,  according  to  the  evidence  of  pecuniary  aid  the  plaintiffs 
would  probably  have  derived  from  deceased,  is  deemed  in  law  ex- 
cessive, and  when  it  is  apparent  from  the  large  amount  of  such 
verdict  that  the  jury  were  probably  influenced  by  prejudice,  pas- 
sion OP  undue  sympathy,  such  verdict  is  fatally  defective,  and 
should  be  set  aside.*' 

We  understand  the  contention  of  appellant  under  this  assign- 
ment to  be  that  because  the  verdict  of  the  jury  was  so  excessive 
as  to  indicate  that  it  was  the  result  of  some  improper  motive  it 
should  be  set  aside  and  a  new  trial  granted,  notwithstanding  the 
remittitur  filed  by  appellees  may  have  reduced  the  judgment  to 
a  reasonable  amount.  There  is  force  in  the  contention  that  where 
the  evidence  is  confiicting  upon  the  issue  of  liability,  and  the  ver- 
dict  against   the   defendant   is   so   unreasonably   large   as   to   show 
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passion  or  prejudice  on  the  part  of  the  jury  that  the  right  of  a 
defendant  to  a  trial  by  a  fair  and  impartial  jury  is  denied  when 
he  is  forced  to  accept  upon  the  issue  of  liability  the  verdict  of  a 
jury  that  has  shown,  by  the  unreasonable  amount  of  the  damages 
assessed,  that  it  has  been  influenced  by  prejudice,  S3rmpathy  or 
some  other  improper  motive.  The  point,  however,  was  expressly 
decided  by  this  court  against  appellant's  contention  in  the  case  of 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Darby  (4  Texas  Ct.  Rep.,  359),  and, 
by  the  refusal  of  a  writ  of  error,  that  decision  was  approved  by 
the    Supreme    Court. 

We  do  not  think  that  the  verdict  for  $12,000,  the  amount  to 
which  the  original  verdict  was  reduced  by  the  remittitur  required 
by  the  trial  court,  can  be  regarded  as  so  excessive  as  to  authorize 
us  to  require  a  further  remittitur. 

The  fourth,  fifth,  sixth  and  seventh  assignments  complain  of  the 
refusal  of  the  trial  court  to  give  special  instructions  requested  by 
appellant  submitting  the  issues  of  contributory  negligence,  assumed 
risk  and  unavoidable  accident.  All  of  these  issues  were  fully  and 
correctly  submitted  to  the  jury  in  the  main  charge  and  special 
charges  given  at  appellant's  request,  and  the  trial  court  did  not 
err  in  refusing  any  of  the  charges  mentioned  in  these  assignments. 
To  have  given  these  instructions  would  have  unduly  emphasized 
the  issues  thereby  submitted,  and  subjected  the  charge  to  the  criti- 
cism  of  being  upon   the  weight   of  the   evidence. 

This  disposes  of  all  of  the  questions  presented  by  the  record, 
and  it  follows  from  the  conclusions  above  expressed  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  C.  HuTCHESON  V.  J.  w.  Chandleb  et  ux. 

Decided  June  24,  1907. 

1. — ^Parol  Gift  of  land — ^Requlfitei. 

To  sustain  a  parol  gift  of  land  one  of  the  requisites  is  that  possession  must 
be  taken,  and  improvements  of  some  material  and  substantial  value,  as  com- 
pared with  the  value  of  the  land,  must  be  made  upon  the  land  by  the  donee, 
with  the  acquiescence  of  the  donor,  upon  the  faith  of  the  parol  gift. 

8. — Same— XmproYementg  after  Death  of  Donor. 

Improvement  made  by  the  donee  upon  land,  claimed  under  a  parol  gift, 
after  death  of  the  donor  can  not  be  said  to  have  been  made  with  the  acquiescence 
of  the  donor  and  hence  are  of  no  avail  to  the  donee  to  sustain  the  gift. 

8. — Same — ^Value  of  Improvementfl. 

Evidence  as  to  the  character  and  value  of  improvements  considered,  and 
held  insufficient  to  support  a  parol  gift  of  land. 

4. — ^Limitation — ^Use  of  Premisei. 

Enclosing  the  lot  in  controversy,  planting  a  few  trees  and  rose  bushes, 
occasional  use  for  pasturage  purposes,  building  a  chicken  house  and  woodshed 
and  storing  some  barbed  wire  and  other  trifling  articles  would  not  be  such 
use  or  enjoyment  of  the  premises  as  would  support  the  statute  of  limitatioii. 
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Aoquired  Title. 

Limitation  will  continue  to  run  in  favor  of  defendants  in  possession  as 
against  a  title  acquired  by  plaintiff  after  suit  filed  until  plaintiff  pleads  such 
title. 


Where,  after-  filing  suit  plaintiff  acquires  the  title  of  only  one  of  several 
eotenants  and  pleads  the  same,  the  filing  of  such  plea  will  stop  the  running 
of  the  statute  so  far  as  the  interest  acquired  by  the  plaintiff  is  concerned,  but 
not  as  the  other  interests. 


7. — ^Treipass  to  Try  Title— Pleading  Title— Effect. 

When  in  trespass  to  try  title  the  defendant  specially  pleads  his  title  the 
effect  is  simply  to  limit  him  to  proof  of  the  title  so  plead;  it  does  not  relieve 
the  plaintiff  of  the  necessity  of  proving  title  in  himeelf. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.   W.   P.   Hamblen. 

Huicheson,  Campbell  &  Eutcheson,  for  appellant. — That  a  (pre- 
tended) parol  gift  of  the  land  in  1891,  followed  by  possession  taken 
years  afterwards,  and  after  the  death  of  the  donor,  and  improve- 
ments, if  any,  made  long  after  his  death,  furnishes  no  case  sus- 
taining a  parol  gift  of  the  land  vesting  title  in  the  donee.  Zall- 
manzig  v.  Zallmanzig,  24  S.  W.  Rep.,  946;  Baker  v.  DeFreese,  2 
Texas  Civ.  App.,  529;  Newcomb  v.  Cox,  66  S.  W.  Rep.,  340;  Williams 
V.  Chandler,  25  Texas,  10;  Pomeroy,  Specific  Performance  of  Con- 
tnictfl,  sees.  126-131;  Murphy  v.  Stell,  43  Texas,  123;  Willis  v. 
Matthews,  46  Texas,  483. 

Where  an  issue  made  by  the  pleadings  has  no  evidence  to  justify 
its  consideration,  it  is  the  duty  of  the  court  to  withdraw  it  from 
the  consideration  of  the  jury.  Willis  v.  Whitsitt,  67  Texas,  676; 
Evans  v.  Reeves,  6  Texas  Civ.  App.,  258;  Texas  Ry.  Co.  v.  High- 
tower,  12  Texas  Civ.  App.,  41;  Galveston  R.  R.  Co.  v.  Silegman, 
23  S.  W.  Rep.,  300. 

Whether  there  is  any  evidence  to  support  the  pleaded  issue  is 
the  province  of  the  court  to  decide.  Patton  v.  Rucker,  29  Texas, 
406;  Harwood  v.  Blythe,  32  Texas,  803;  Brown  v.  Mitchell,  88 
Texas,  367. 

The  defendant  having  pleaded  specially,  cannot  avail  himself 
of  outstanding  title,  or  other  defense,  but  must  make  the  proof 
of  his  special  pleas.  Hayes  v.  Gallagher,  21  Texas  Civ.  App.,  90; 
White  v.  Kingsbury,  77  Texas,  614;  Custard  v.  Musgrove,  47 
Texas,  220;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Whitaker,  68  Texas, 
633;   Samuel  &   Company  v.   Hill,   59   S.   W.   Rep.,  318. 

The  gift  must  be  established  by  certain  and  unmistakable  evi- 
dence, and  the  fact  that  the  improvements  were  made  in  conse- 
quence of  and  in  reliance  upon  it,  must  also  be  directly  and  un- 
equivocally proved.  Pomeroy  on  Specific  Performance,  sec.  131, 
p.   186. 

One  witness  is  not  sufficient  to  establish  the  defense.  Edwards 
y.  ITorton,  48  Texas,  298. 

That  the  plaintiff,  having  thus  shown  title  in  himself,  and  the 
defendants   having  failed   to   establish   their  special   pleas   of   verbal 
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gift  or  limitation,  he  was  entitled  to  recover  the  whole  land  sued 
for^  the  168  feet^  as  also  the  100  feet  claimed  by  defendants. 
Murrell  v.  Wright,  78  Texas,  523;  Carley  v.  Parton,  75  Texas, 
103;  Allen  v.  Peters,  77  Texas,  60;  Contreras  v.  Haynes,  61  Texas, 
106;   Sowers  v.   Peterson,  59  Texas,  221. 

That  defendants,  having  pleaded  specially,  they  were  not  entitled 
to  show  outstanding  title^  even  if  there  had  been  one.  Hayes  y. 
Gallagher,  21  Texas  Civ.  App.,  90,  and  many  authorities  cited. 

A,  R.  and  W.  P.  Hamblen,  for  appellees. 

EEESB,  Associate  Justice. — This  is  an  action  in  trespass  to 
try  title  by  J.  C.  Hutcheson  against  J.  W.  Chandler  and  Katherine 
Chandler,  his  wife.  Upon  trial,  with  a  jury,  there  was  a  verdict 
for  defendants,  and  from  the  judgment  plaintiff  appeals. 

The  suit  involves  the  title  to  two  lots,  being  a  piece  of  ground 
one  hundred  feet  square  in  the  southeast  corner  of  a  tract  known 
as  the  Malone  acre  in  the  city  of  Houston.  Appellant,  claiming 
to  be  the  owner  of  a  traot  of  land  260  feet  from  east  to  west  and 
168  feet  from  north  to  south,  called  the  Quinn  place,  adjoining 
the  Malone  acre  and  the  lots  out  of  the  Malone  acre  here  claimed 
by  appellees,  instituted  suit  on  the  31st  of  December,  1903,  against 
appellees  to  recover  the  same.  On  May  19,  1906,  appellant  filed 
an  amended  petition  in  which  he  described  the  same  land  described 
by  him  in  his  original  petition  and  in  addition  thereto  alleged  that 
he  had,  since  the  filing  of  his  original  petition,  acquired  title  from 
one  J.  J.  Davidson  to  100  feet  square  in  the  southeast  corner  of 
the  Malone  acre,  being  the  same  land  claimed  by  appellees,  for 
which  he  also  sued.  The  deed  from  Davidson  was  dated  December 
9,   1905. 

Appellees  filed  an  answer  disclaiming  any  right  to  the  land  claimed 
by  appellant  in  his  original  petition  except  in  So  far  as  it  embraced 
a  tract  100  feet  square  adjoining  it  on  the  north  and  in  conflict 
with  the  same,  as  to  which  they  pleaded  not  guilty,  and  further 
pleaded,  as  to  said  land  claimed  by  them,  verbal  gift  from  Stephen 
O'Plynn  and  wife,  Susan  O'Flynn,  the  owners,  to  appellee,  Katherine 
Chandler,  executed  about  the  year  1891,  and  before  her  marriage 
to  J.  W.  Chandler,  setting  up  possession  and  valuable  improve- 
ments thereunder.  Appellees  also  pleaded  the  statute  of  limita- 
tions of  ten  years. 

By  supplemental  petition  appellant  excepted  to  the  allegations 
of  the  answer  setting  up  the  parol  gift,  when  by  leave  of  the  court 
appellees  filed  a  trial  amendment  setting  out  more  specifically  the 
facts  with  regard  to  the  gift,  possession  and  improvements  there- 
under. 

The  Quinn  acre  as  claimed  by  appellant  in  his  original  peti- 
tion convicted  with  the  land  claimed  by  appellees  in  the  Malone 
acre  to  the  extent  of  50  feet.  The  jury  found  that  the  50  feet 
was  a  part  of  the  IMalone  acre  and  belonged  to  the  100  feet  square 
in  the  southeast  comer  claimed  by  appellees. 

Davidson   by  his   deed   conveyed   to   appellant  the  entire   100   feet 
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square  claimed  by  appellees,  but  he,  in  fact,  had  title  to  only  an 
undivided  one-fourth  thereof,  provided  appellees'  title  is  not  sus- 
tained. One  of  appellant's  contentions  is  that  he  is  entitled  to 
recover  the  entire  100  feet  square  by  virtue  of  his  ownership,  under 
the  Davidson  deed,  of  an  undivided  one-fourth  thereof,  appellees 
having  no  title. 

By  his  fourth  assignment  of  error  appellant  assails  the  charge 
of  the  court  in  submitting  to  the  jury  the  right  of  appellees  to 
recover  on  their  alleged  parol  gift  from  Stephen  O'Flynn  and  vrife 
to  Mrs.  Chandler,  on  the  ground  that  the  evidence  did  not  au- 
thorize the  submission  of  this  issue.  We  are^  of  the  opinion  that 
this  assignment  must  be  sustained.  The  evidence  as  to  such  gift 
is  contained  in  the  testimony  of  Mrs.  Chandler  and  is,  in  sub- 
stance, that  in  1891  O'Flynn  and  wife  took  her  with  them  in  a 
wagon  to  where  this  property  was,  and  told  her  that  was  her  piece 
of  land  and  to  do  with  it  what  she  pleased.  The  lots  were  under 
fence  at  the  time,  but  had  no  other  improvements.  Mrs.  Chandler 
was  a  niece  of  Stephen  O'Flynn  and  was  living  with  him.  He 
had  brought  her  from  New  York  to  make  her  home  with  him. 
Stephen  O'Flynn  died  in  July,  1893.  The  evidence  as  to  the  parol 
gift  might  be  considered  sufficient  to  show  that  the  gift  was  made 
as  alleged,  but  the  evidence  of  improvements  made  upon  the  faith 
of  the  gift  is  not  sufficient  to  authorize  the  submission  of  the 
issue  to  the  jury.  Up  to  the  death  of  Stephen  O'Flynn  in  1893 
practically  nothing  had  been  done  in  the  way  of  improvements 
upon  the  land.  Appellees  testified  in  a  vague  and  indefinite  way 
that  they  had  fixed  the  fence,  and  had  planted  out  three  or  four 
fig  trees  and  a  few  rose  bushes,  but  it  is  clear  from  their  testi- 
mony that  the  value  of  these  improvements  was  insignificant,  and 
it  is  doubtful  if  any  improvements  were  made  prior  to  the  death 
of   O'Flynn. 

Equity  will  sustain  a  parol  gift  of  land,  notwithstanding  the 
statute  of  frauds,  under  certain  circumstances,  but  one  of  the 
essential  requisites  is  that  possession  must  be  taken  and  improvements 
of  some  substantial  value  made  upon  the  land  by  the  donee  with 
the  acquiescence  of  the  donor,  upon  the  faith  of  the  parol  gift. 
The  improvements  so  made  must  be  of  material  and  substantial 
value,  having  relation  to  the  value  of  the  land.  (14  Am.  &  Eng. 
Ency.  of  Law,  1042;  Anna  Berta  Lodge  v.  Leverton,  42  Texas, 
18;  Bradley  v.  Owsley,  74  Texas,  71;  Wells  v.  Davis,  77  Texas, 
636;  Eason  v.  Eason.  61  Texas,  227;  Wallis  v.  Turner,  95  S.  W. 
Bep.,  64.) 

It  is  clear  from  the  testimony  of  appellees,  and  their  testimony 
is  all  that  there  is  on  this  point,  that  all  of  the  improvements  made 
by  them  up  to  the  date  of  the  death  of  Stephen  O'Flynn  would 
not  amount  in  value  to  more  than  $10  and  were  not,  in  fact,  of 
any  material  benefit  to  the  property.  Four  years  after  the  death 
of  O'Flynn  appellees  built  a  wood  shed  and  chicken  house  on  the 
property.  The  value  of  these  improvements  is  not  attempted  to 
be  shown,  but  assuming  that  they  were  of  substantial  value,  which, 
however^  appellees  had  the  burden  of  showing,   they  come  too  late 
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to  help  out  appellees'  claim.  Improvements  made,  in  snch  case, 
upon  the  faith  of  a  parol  gift  of  land  must  be  made  in  the  life- 
time of  the  donor,  otherwise  they  can  not  be  said  to  have  been 
made  with  his  acquiescence  and  consent.  At  the  time  of  OTlynn's 
death  nothing  had  been  done  by  appellees  that  would  have  pre- 
vented OTlynn  from  revoking  the  alleged  gift,  and  appellees  could 
not  perfect  the  gift  after  his  death,  by  improvements  so  made. 
(Newcomb  v.  Cox,  66  S.  W.  Bep.,  340;  Thompson  v.  Ray,  92  Ga., 
285;  18  S.  E.  Rep.,  59.)  The  court  should  not  have  submitted 
to  the  jury  the  appellees'   right  to  the  land  under   the  parol  gift, 

If  the  evidence  upon  the  issue  of  their  right  under  tiie  statute 
of  limitations  of  ten  years  was  such  as  to  require  a  verdict  in  their 
favor  on  this  issue  the  error  indicated  would  not  require  a  reversal 
of  the  judgment,  but  we  can  not  say  that  the  jury  did  not  predicate 
their  verdict  upon  the  issue  of  the  parol  gift,  as  they  were  authorized 
to  do  under  the  charge  of  the  court.  It  is  doubtful  whether  in 
fact  the  evidence  was  sufficient  to  sustain  the  verdict  for  defend- 
ants upon  the  issue  of  title  by  limitation  of  ten  years.  Appellees 
built  a  residence  on  the  land  in  1901  and  since  that  date  have  been 
living  on  the  land,  but  the  evidence  of  cultivation,  use  and  en- 
joyment prior  to  that  time  is  very  unsatisfactory,  to  say  the  least 
of  it.  The  property  was  enclosed,  it  is  true,  and  appellees  may 
be  said  to  have  been  in  possession  by  reason  of  this  enclosure,  but 
the  acts  of  use  or  enjoyment  seepi  to  have  been  confined  to  the 
planting  of  a  few  trees  and  rose  bushes  and  to  an  occasional  use 
of  the  property  by  certain  persons,  with  the  permission  of  appellees, 
for  the  purpose  of  pasturing  therein  two  or  three  cows  "to  keep 
the  grass  down."  This  use  was  not  shown  to  have  been  continuous. 
Building  the  chicken  house  and  woodshed,  and  storing  some  barbed 
wire  and  other  trifling  articles  therein,  was  not  such  use  or  enjoy- 
ment of  the  property  as  would  support  the  bar  of  the  statute,  but 
even  this  was  not  done  until  1897,  less  than  ten  years  before  the 
filing  of  the  suit.  (Niday  v.  Cochran,  14  Texas  Ct.  Rep.,  334; 
Buster  v.  Warren,  35  Texas  Civ.  App.,  644;  Pendleton  v.  Snyder, 
5  Texas  Civ.  App.,  427.)  We  can  not,  however,  sustain  the  assign- 
ment of  error  that  the  court  erred  in  submitting  the  issue  of  title 
by  limitation. 

Upon  another  trial  appellees  may  be  able  to  establish  more  fully 
the  continuous  use  or  enjoyment  of  the  land.  If  upon  another 
trial  appellees  should  not  be  able  to  sustain  their  title  by  limita- 
tion or,  by  additional  evidence,  their  title  under  the  alleged  parol 
gift,  appellant,  under  the  Davidson  title  to  an  undivided  one-fourth 
interest,  would  be  entitled  to  recover  the  entire  premises  claimed  by 
appellees.  (Murrell  v.  Wright,  78  Texas,  523;  Sowers  v.  Peterson, 
59  Texas,  221;  Leland  v.  Eckert,  81  Texas,  226;  Minor  v.  Powers, 
24   S.   W.  Rep.,   716.) 

The  statute  of  limitations  continjied  to  run  in  favor  of  appellees 
as  to  the  land  acquired  under  the  Davidson  title,  until  the  filing 
of  the  amended  petition  setting  up  that  title.  If,  however,  at  the 
time  of  the  trial  appellees  should  have  acquired  title  by  limitar 
tion  of  ten  years  as  against  the  other  cetenants  of  Davidson,   ap- 
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pellant  would  be  entitled  to  recover  only  the  interest  acquired  from 
Davidson.  The  filing  of  the  amended  petition  stopped  the  running 
of  ^e  statute  so  far  as  tlie  Davidson  interest  is  concerned,  but  not 
as  to  the  owners  of  the  other  interests.  (Davidson  v.  Wallingford, 
88  Texas,  625.) 

Appellant  was  not  entitled  to  recover  the  50  feet  on  the  Malone 
acre  without  showing  title  thereto.  We  do  not  understand  that  the 
fact  that  the  defendant  specially  pleads  his  title  relieves  the  plain- 
tiff of  the  necessity  of  showing  such  title  as  would  enable  him  to  re- 
cover, but  only  limits  the  defendant,  in  showing  title  in  himself  to 
defeat  plaintiff's  title,  to  proof  of  such  title  as  he  has  so  specially 
pleaded.     (Hayes  v.  Gallagher,  21  Texas  Civ.  App.,  90.) 

For  the  error  indicated  the  judgment  is  reversed  anid  the  cause 
remanded. 

.Reversed  and  remanded. 


A.  H.  Chambers  v.  Josie  E.  Mattingly. 

Decided  June  26,   1907. 

Leaffr— Damage  by  Fire — ^Agrreement  to  Bepalr. 

Where  leased  premises  were  badly  damaged  by  Are  the  tenant  remained 
liable  for  rent  during  the  term,  in  the  absence  of  a  contract  relieving  him  in 
that  event;  but  where  the  landlord,  after  the  fire,  agreed  to  repair  and  the 
tenant  surrendered  possession  for  that  purpose  the  landlord  became  bound  to 
make  repairs  in  a  reasonable  time,  and  the  tenant  was  not  liable  for  rent  dur- 
ing the  time  he  lost  the  use  of  the  premises  by  the  landlord's  wrongful  delay 
in  repairing  them. 

Appeal  from  the  County  Court  of  Grayson  County.  Tried  below 
before  Hon.   G.   P.  Webb. 

F,  B.  DUlard,  for  appellant. — The  landlord  has  no  right  of  entry 
except  to  prevent  waste  and  no  right  of  possession  of  the  premises. 
If  the  tenant  at  tlie  request  of  the  landlord  relinquishes  the  possession 
of  the  rented  premises  to  the  landlord  and  the  landlord  occupies  same 
for  any  purpose,  the  law  will  imply  a  contract  on  the  part  of  the 
landlord  to  pay  the  tenant  the  reasonable  rental  value  thereof  during 
the  time  same  was  so  occupied.  18  Am.  &  Eng.  Ency.  of  Law, 
225  and  309;  Wood  on  Landlord  and  Tenant,  612-805,  806, 
915,  917,  926,  779,  et  seq.;  Taylor  on  Landlord  and  Tenant,  sees. 
315,  378,  379,  380;  Galveston  City  By.  Co.  v.  Gulf  Land  Co.,  2 
Texas  Civ.  App.,  330;  Noland  v.  Staffacher,  3  Texas  App.  Civ., 
446;  Jenner  v.  Carpenter,  48  S.  W.  Sep.,  46;  Williams  v.  Yoe,  22 
Texas  Civ.  App.,  447;  Harrell  v.  Zimpleman,  66  Texas,  294;  City 
of  Sherman  v.  Conner,  88  Texas,  41;  Seeligson  v.  Taylor  Compress 
Co.,  56  Texas,  226. 

Where   a   rented   building   is   burned    during    the    existence    of    a 

rental  contract  and  the  landlord  desires  to  repair  the  building  and 

the  tenant  agrees  to  and  does  move  out  of  the  building  to   permit 

the  repairs  to  be  made,  and  where  the  landlord  negligently  fails  and 
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refuses  to  make  the  repairs  in  a  reasonable  time  and  keeps  the 
tenant  out  of  the  building  for  a  longer  time  than  was  necessary, 
the  landlord  is  not  entitled  to  collect  rent  on  said  building  from 
the  tenant,  under  the  circumstances,  for  a  longer  time  than  it  would 
reasonably  have  taken  him  to  repair  same;  and  where  the  evidence 
tends  to  show  these  facts,  it  is  error  for  the  judge  to  refuse  to 
submit  the  case  to  the  jury  and  to  give  the  jury  peremptory  instruc- 
tions to  find  for  the  plaintiff.  18  Am.  &  Eng.  Ency.  of  Law,  2366 
(9);  Benavides  v.  Hunt,  79  Texas,  391. 

A.  Y.  Creager,  for  appellee. — ^Where  a  lessee  unconditionally  cove- 
nants to  pay  rent  for  premises  for  a  specified  time  he  will  be  held 
to  make  good  his  promise.  Peticolas  v.  Thomas,  9  Texas  Civ.  App., 
444;  Houston  Ice  and  Brewing  Co.  v.  Keenan,  13  Texas  Ct.  Rep., 
606;  Perez  v.  Rabaud,  76  Texas,  191;  Tays  v.  Ecker,  6  Texas  Civ. 
App.,  191;  Linn  v.  Ross,  36  Am.  Dec,  95;  Hallett  v.  Wylie,  3 
Am.  Dec.,  457. 

There  being  no  evidence  to  sustain  the  alleged  alteration  or  change 
of  the  written  contract  based  upon  a  valuable  consideration,  it 
was  the  duty  of  the  court  in  construing  the  written  contract  to 
peremptorily  instruct  the  jury  to  find  for  appellee.  Peticolas  v. 
Thomas,  9  Texas  Civ.  App.,  444;  Houston  Ice  and  Brewing  Co.  v. 
Keenan,  13  Texas  Ct.  Rep.,  506;  Linn  v.  Ross,  36  Am.  Dec,  95; 
Hallett  V.  Wylie,  3  Am.  Dec,  457;  Perez  v.  Rabaud,  76  Texas, 
191;  Libbey  v.  Tolford,  77  Am.  Dec,  229. 

KEY,  Associate  Justice. — In  this  suit  appellee,  Mrs.  Josie  E. 
Mattingly,  recovered  judgment  against  A.  H.  Chambers,  appellant, 
for  $180  rent  due  for  a  house  and  lot  in  the  city  of  Sherman  for 
the  months  of  February,   March  and  April,   1905, 

The  undisputed  testimony  coming  from  both  sides  shows  that 
during  the  term  of  the  lease,  and  on  the  2d  day  of  February,  1905, 
the  building,  which  was  a  storehouse,  was  very  much  damaged  by 
fire;  that  appellant,  the  tenant,  requested  appellee,  his  landlord, 
to  repair  the  building,  and  she  agreed  to  do  so;  that  appellant 
moved  his  stock  of  goods  out  of  the  building  and  appellee  caused 
it  to  be  repaired,  after  which,  and  about  the  first  of  May,  1905, 
appellant  resumed  possession  of  it  under  his  lease.  Appellant  re- 
fused to  pay  the  rent  for  the  months  of  February,  March  and 
April,  claiming  that  he  was  not  liable  therefor,  because  he  was 
not  then  in  possession  of  the  building  and  appellee  had  possession 
of  it  for  the  purpose  of  having  it  repaired;  and,  among  other 
defenses,  he  allegea,  in  substance,  in  the  third  paragraph  of  his 
answer  that  appellee  did  not  make  the  repairs  with  reasonable  dis- 
patch and  consumed  more  time  than  was  necessary  for  that  pur- 
pose, and  that  if  he  was  liable  for  the  rent  for  any  portion  of  the 
three  months  referred  to,  it  was  only  for  such  time  as  was  rea- 
sonably necessary  for  making  the  repairs. 

After  he^rinsc  all   the  testimony,  the  court  directed  a  verdict  for 

the  plaintiff,  and  that  action  is  assismed  as  error.     We  sustain  the 

.  assignment    and    reverse    and    remand    the    case,    because    there   was 
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testimony  tending  to  support  the  defense  set  up  in  the  third  para- 
graph of  appellant's  special  answer.  There  was  some  testimony 
tending  to  show  that,  by  the  exercise  of  reasonable  diligence,  ap- 
pellee could  have  made  the  repairs  sooner  than  she  did,  and  there- 
fore that  issue  should  have  been  submitted  to  the  jury.  While  it 
is  true  that  appellant  consented  for  appellee  to  take  possession  of 
the  building  while  making  the  repairs,  no  time  was  specified  for 
making  the  repairs,  and  it  was  her  duty  to  make  them  within  a 
reasonable  time,  and  if  she  held  possession  and  delayed  appellant 
in  resuming  possession  beyond  a  reasonable  time,  then  and  to  that 
extent  she  breached  the  agreement  under  which  she  went  into  pos- 
session, and  should  not  be  permitted  to  recover  rent  for  that  period 
of  time. 

On  all  the  other  points  presented  we  rule  against  the  appellant. 
The  lease  contract  contained  no  stipulation  requiring  the  landlord 
to  make  repairs  or  releasing  the  tenant  from  paying  rent  on  account 
of  damage  by  fire,  or  for  any  other  reason;  hence  we  hold  that 
appellant  was  liable  for  all  the  rent  sued  for,  unless  appellee  con- 
sumed more  time  than  w^as  reasonably  necessary  in  making  the 
repairs,  and  thereby  wrongfully  deprived  appellant  of  the  use  of 
the   premises. 

For  the  reason  stated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Eliza  West  et  al.  v.  Geo.  H.  Herman  et  al. 

Decided  June  26,  1007. 

1. — Beed — C^mstmetloii. 

A  general  clause  in  a  deed  referring  to  an  erroneous  source  the  title  of 
the  interest  passed  by  the  granting  clause,  will  not  serve  to  restrict  the  inter- 
ests thus  passed.  Thus,  a  deed  by  several  grantors  which  conveyed  "all  our 
rights,  titles,  interest,  claims  or  demands"  in  a  certain  tract  of  land,  "the  same 
being  our  shares  in  our  inheritance  of  the  estate  of  B./'  the  father  of  the 
grantors,  will  pass  also  the  interests  of  the  grantors  inherited  from  their 
mother. 


S. — Same-— Same — ^Parol  Evidence. 

Where  the  meaning  of  words  or  phrases  used  bj  parties  to  a  deed  is  clear 
and  unambiguous  the  same  can  not  be  overthrown  by  a  resort  to  parol  testimony 
to  show  that  the  parties  actually  intended  some  other  meaning. 

S. — Same — ^Ambiguity. 

The  rule  that  a  deed  must  be  construed  most  strongly  against  the  grantor 
can  have  no  application  where  its  terms  are  ambiguous  and  it  is  alleged  that 
the  parties  to  the  deed  used  the  language  in  a  permissible  but  special  sense. 

4. — Appointment  of  Beeelver — ^Discretion  of  Court. 

Where  parties  sue  for  an  interest  in  land  from  which  petroleum  is  being 
taken  by  the  defendant  the  court  has  the  power,  in  the  exercise  of  a  sound 
discretion,  to  appoint  a  receiver  for  the  property. 


132  Texas  Civil  Appeals  Beports,  Vol.  47.  [June, 

Appeal  from  the  District  Court  of  Harris  Connty.  Tried  "below 
before   Hon.   Norman   G.   Kittrell. 

Ewing  &  Ring,  Ttowe  &  Rawe,  Sam  &  Bradley,  SaUway  &  McAskill 
and  John  A.  KirJicks,  for  appellants. — The  heirs  of  the  deceased 
daughter  Margaret  did  not,  by  their  deed  to  Isaacks,  convey  the 
interest  which  she  had  inherited  in  her  mother's  oommimity  half 
of  the  land,  nor  the  interest  which  she  had  inherited  in  person  and 
through  her  mother  from  her  deceased  brother  and  sister,  Eugene 
and  Eulalie,  nor  any  interest  other  than  such  as  the  grantors  had 
acquired  by  inheritance  from  her  father,  inasmuch  as  their  deed 
to  A.  I.  Isaacks,  if  descriptively  sufficient,  confined  their  grant 
to  their  "inheritance  of  the  estate  of  Adelard  Bourgeois,*'  who  was 
said  Margaret's  father,  so  as  to  include  as  matter  of  law  only  their 
interest  in  his  community  half.  Black's  Law  Diet.,  verb..  Estate, 
p.  434;  Bev.  Stats.,  art  1696;  Butler  v.  Moody,  63  Texas,  210,  212; 
O'Conner  v.  Vineyard,  91  Texas,  488;  Roy  v.  Whittaker,  92  Texas, 
357,  358;  Wiess  v.  Goodhue,  98  Texas,  274;  Brown  v.  Pridgen,  56 
Texas,  125;  Caruth  v.  Grigsby,  57  Texas,  259. 

That  the  description  without  the  aid  of  the  reference  by  the 
grantors  to  their  inheritance  from  the  "estate  of  Adelar  Bourgeois," 
would  be  insufficient,  see  Coker  v.  Roberts,  71  Texas,  601;  Allday 
V.  Whitaker,  66  Texas,  671.  Compare  with  Herman  v.  Likens, 
90  Texas,  448;  Curdy  v.  StaflFord,  88  Texas,  123,  and  Harris  v. 
Broiles  (Tex.  Civ.  App.),  22  S.  W.  Rep.,  421. 

That  the  words  "estate  of  Adelar  Bourgeois"  can  not  be  rejected 
under  the  maxim  falsa  demonstratio  non  nocet,  because  (1)  the 
words  are  not  shown  to  be  false,  and  (2)  if  rejected,  the  rest  of 
the  description  would  be  insufficient,  see  MacManus  v.  Orkney,  91 
Texas,  27;  Cartwright  v.  Trueblood,  90  Texas,  535;  4  Ency.  Law, 
2d  ed.,   797-799. 

The  expression  "estate  of  Adelard  Bourgeois,"  as  contained  in  the 
deed  from  the  heirs  of  the  daughter  Margaret,  was  at  the  best  for 
appellees,  ambiguous  and  doubtful  of  meaning,  so  that  parol  or 
extrinsic  evidence  was  competent  of  the  surrounding  circumstances 
of  the  parties,  including  the  preliminary  negotiations  leading  up 
to  the  contract,  to  enable  the  jury  to  find  that  the  parties  meant, 
by  the  expression  used,  to  confine  the  grant  to  the  grantors'  shares 
in  their  inheritance  from  their  father  of  his  community  half  of 
the  land.  Smith  v.  Brown,  66  Texas,  545;  Milliken  v.  Callahan, 
69  Texas,  210;  Tobler  v.  AVillis,  59  Texas,  82;  Wright  v.  Dobie, 
3  Texas  Civ.  App.,  194;  McHugh  v.  Gallagher,  1  Texas  Civ.  App., 
196;  Masterson  v.  Heitmann  (Texas  Civ.  App.),  77  S.  W.  Rep., 
986,  and  cases  cited;  1  Elliott's  Ev.,  sees.  597  et  seq.,  and  sees, 
605-613;  17  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  pp.  21-24,  and  cases 
cited. 

In  case  of  repugnancy  or  conflict,  the  particular  will  prevail 
over  the  general,  and  the  first  in  the  premises  over  the  later. 
Sanger  Bros.  v.  Roberts,  92  Texas,  312;  2  Devlin's  Deeds,  sees. 
1020,  1038,  1039;  4  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  799-802, 
and  cases  cited. 
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That  the  meaning  of  Hxe  word  ^^eatate/'  under  the  facts  ap- 
pearing, limited  the  grants  in  question  to  the  community  half  in 
the  property  of  Adelard  Bourgeois,  deceased,  see  Black's  Law  Diet., 
verb.  Estate,  p.  434;  Bev.  Stats.,  art  16%;  Butler  v.  Moody,  63 
Texas,  210,  212;  O'Conner  v.  Vineyard,  91  Texas,  488;  Boy  v. 
Whittaker,  92  Texas,  357,  358;  Wiess  v.  Goodhue,  98  Texas,  274; 
Brown  v.  Pridgen,  56  Texas,  125;  Caruth  v.  Qrigsby,  57  Texas,  258; 
68  Texas,  237,  and  89  Texas,  223;  Mulreed  v.  Clark  (Mich.),  74 
N.  W.   Bep.,   710;   14   Cyc,   134. 

That  if  the  meaning  of  the  expression  ^'estate  of  Adelard  Bour- 
geois, deceased,''  did  not  so  limit  the  grants  as  matter  of  law,  but 
was  ambiguous  upon  the  extrinsic  development  of  the  community  re- 
lation, then  the  facts  in  question,  as  pleaded,  were  provable  to 
authorize  the  jury  to  find  that  such,  as  a  matter  of  fact,  was  the 
mutually  intended  meaning  of  the  expression  by  the  parties  to  the  deeds, 
see  Smith  v.  Brown,  66  Texas,  545;  Milliken  v.  Callahan,  69  Texas, 
210;  Tobler  v.  Willis,  59  Texas,  82;  Wright  v.  Dobie,  3  Texas 
Civ.  App.,  194;  McHugh  v.  Gallagher,  1  Texas  Civ.  App.,  196; 
17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  21-24,  and  cases  cited; 
1  Elliott's  Ev.,  sees.  597  et  seq.,  and  sees.  605-613;  Masterson  v. 
Heitman   (Tex.  Civ.  App.),  77  S.  W.  Bep.,  986,  and  cases  cited. 

That  the  circumstances,  showing  probability  of  success  and  threat- 
ened danger,  present  a  case  for  a  receiver,  at  least  one  with  power 
to  'Tiarvest  and  gather  the  fruits  until  the  labors  of  the  controversy 
are  over,"  see  Ulman  v.  Clark,  75  Fed.  Bep.,  871;  Higgins  Oil  & 
Fuel  Co.  V.  Snow,  113  Fed.  Bep.,  433,  441;  Sayles'  Tex.  Civ.  Stats., 
art.  1465;  Cotulla  v.  Am.  Freehold  Mortg.  Co.  (Tex.  Civ.  App.), 
m  S.  W.  Sep.,  340;  Erhardt  v.  Boaro,  113  TJ.  S.,  537;  Bettman 
T.  Harness  (W.  Va.),  36  L.  B.  A.,  566;  Houston  Cemetery  Co.  v. 
Drew  (Tex.  Civ.  App.),  36  S.  W.  Sep.,  803;  Byder  v.  Bateman, 
93  Fed.  Bep.,  29,  and  cases  cited;  3  Pomeroy's  Eq.,  sec.  1331,  and 
note;  2  Beadi's  Mod.  Eq.  Jur.,  sec.  933;  Jones  v.  Smith,  40  Fed. 
Bep.,  314;  33  Anu  &  Eug.  Ency.  of  Law,  2d  ed.,  pp.  1051-1055, 
and   cases   cited. 

Stewart,  Stewart  &  Lookett,  for  appellees. — ^TJntil  there  is  a 
division  of  the  community  between  the  wife  and  her  husband's  heirs, 
in  common  parlance,  the  whole  might  well  be  referred  to  as  the 
estate  of  the  deceased  husband,  or  father,  as  the  case  may  be.  It  is 
quite  plain  that  the  words  "estate  of  Adelar  Bourgeois,"  named  in 
the  deeds  in  controversy,  are  not  referred  to  for  the  purpose  of 
defining  the  quantity  of  interest  conveyed,  but  for  the  identifica- 
tion of  the  property  upon  which  the  conveyance  was  intended  to 
act.  Nichols  v.  Stewart,  15  Texas,  226;  Henslee  v.  Henslee,  5 
Texas  Civ.  App.,  367;  art.  1965  Bev.  Stats.;  Paschal  Dig.,  art. 
1299;  Heirs  of  Shelby  Corzine  v.  Williams,  85  Texas,  506. 

The  intention  of  the  parties  is  the  true  criterion  of  interpretation 
of  a  grant  or  deed  to  land.  Linney  v.  Wood,  66  Texas,  22;  Swisher 
T.  Qrumblesi  18  Texas,  173;  Peck  V.  Hensley,  20  Texas,  677;  Cham- 
bers v.  Brown^  2  S.  W.  Bep.,  519;  Bogers  v.  Jones,  13  Texas  Civ. 
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App.,  456;  Faulk  t.  Dashiell,  62  Texas,  646;  Haocock  v.  Butler,  21 
Texas,  806. 

Of  two  constructions  of  deed,  resort  must  be  had  to  one  most 
favorable  to  the  grantee,  and  the  words  used  in  a  deed  will  be 
taken  most  strongly  against  the  grantor.  Cartwright  v.  Trueblood, 
90  Texas,  538;  Henderson  v.  Beaton,  1  TJ.  C,  24. 

GILL,  Chief  Justice. — Eliza  West  and  her  coplaintiflEs  brought 
this  suit  in  the  form  of  an  action  of  trespass  to  try  title  to  recover 
of  Geo.  H.  Hermann  and  his  codefendants,  their  interest,  as  heirs 
of  Adelard  and  Adeline  Bourgeois,  in  366  acres  of  land  out  of  the 
James  Strange  survey,  a  designated  tract  out  of  the  Joseph  Dunman 
labor,  and  a  tract  of  704  acres  out  of  the  John  Brown  Jones  survey. 
This  is  an  appeal  from  a  judgment  sustaining  a  general  demurrer 
to  the  petition. 

The  plaintiffs  pleaded  their  title  specially  and  set  out  minutely 
and  in  detail  the  facts  upon  which  they  based  their  asserted  right 
to  recover.  The  petition  is  quite  lengthy,  but  it  is  believed  that 
the  following  concise  statement  of  its  substance  will  suflBee  for  the 
purposes  of  this   opinion. 

Adelard  and  Adeline  Bourgeois  were  husband  and  wife  and  owned 
as  their  community  property  1,575  acres  of  land  acquired  in  the 
name  of  the  husband,  comprising  separate  tracts  in  three  distinct 
surveys,  but  adjoining  eac\  other  and  forming  together,  under  the 
community  ownership,  one  body  of  land.  They  were  situated  on 
a  prong  of  the  San  Jacinto  Biver  distinct  from  the  river  itself. 
The  parcel  out  of  the  James  Strange  survey  is  part  of  a  grant  of 
7  1-3  labors  of  land  descriptively  referred  to  in  the  patent  as  ad- 
joining the  Jones  and  Dunman  surveys  and  beginning  at  J.  Dun- 
man's  northeast  comer  on  the  south  bank  of  the  San  Jacinto  Biver. 
The  part  out  of  the  Jones  survey  is  located  by  the  patent  on  the 
west  prong  of  the  San  Jacinto  River,  and  the  parcel  out  of  the 
Joseph  Dunman  calls  to  begin  on  the  south  bank  of  the  San  Jacinto 
River. 

Adelard  Bourgeois  died  intestate  in  1860  leaving  the  land  in 
question,  which  was  all  the  community  estate  of  himself  and  his 
wife.  His  wife  and  eleven  children  survived  him.  Of  those  neces- 
sary to  be  mentioned  in  this  opinion,  Eugene  and  Eulalie  died 
intestate  and  unmarried  in  1864  and  1866  respectively.  A  daugh- 
ter, Margaret,  married  Drauzien  Henry.  She  died  intestate  prior 
to  the  death  of  her  mother,  and  her  descendants  are  numbered 
among   the    plaintiffs    in   this   cause. 

Another  daughter,  Natalie,  married  first,  Chebret,  afterwards  Ca- 
ruthers,  later  Bonat.  Natalie  died  intestate.  Her  several  husbands 
are  dead  and  Melissa  Caruthers  and  Adrian  Bonat,  two  of  the  plain- 
tiffs herein,  are  her  sole  heirs. 

Adeline,  the  widow  of  Adelard  Bourgeois,  prior  to  July  30,  1878, 
married  Gaddy  "West.  She  died  intestate  in  1885,  leaving  nine 
children  surviving  her  as  also  the  children  of  her  daughters,  Margaret 
Henry  and  Natalie.  Her  second  husband  died  long  before  the 
institution  of  this  suit 
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No  administrations  were  opened  on  the  estates  of  any  of  these 
decedents,  and  if  any  community  debts  were  owing  by  Adelard 
Bonrgeois  they  were  extinguished  many  years  before  the  execution 
by  his  widow  of  the  deeds  hereinafter  mentioned  under  the  name 
of  Gavin  West. 

As  against  the  claims  of  the  plaintiffs  the  defendants  claim 
under  the  deeds  hereinafter  mentioned  and,  unless  those  deeds  proper- 
ly construed  according  to  their  terms  passed  all  the  interests  of  the 
named  ancestors  of  plaintiffs,  the  general  demurrer  should  have  been 
overruled. 

On  July  30,  1878,  Adeline  West  (formerly  Bourgeois)  under  the 
name  of  Gavin  West  executed  and  delivered  to  James  Hargrave  her 
deed,  the  granting  clause  of  which  is  as  follows: 

''Grant,  bargain,  ^ell  and  release  unto  said  Jas.  Hargrave,  his 
heirs  and  assigns,  all  our  undivided  rights,  titles  and  interests  we 
have  as  our  shares  in  the  estate  of  Adelard  Bourgeois,  deceased,  in  the 
following  described  tracts  of  land,  lying  in  Harris  County,  Texas, 
to  wit. :'' 

In  this  she  was  joined  by  her  son,  Jean  Baptiste  Bourgeois,  and 
his  wife.  Celeste.  The  deed  contained  a  proper  description  of  the 
three  tracts  in  controversy  and  was  duly  placed  of  record. 

On  the  same  day  she  and  her  son  executed  and  delivered  to  the 
same  party  a  deed  containing  the  following  granting  clause: 

*T)o  grant,  bargain,  sell  and  release  unto  the  said  James  Har- 
grave, his  heirs  and  assigns,  the  following  described  land  and  prem- 
ises, situate  in  the  county  of  Harris,  State  of  Texas,  to  wit:  All 
our  right,  title  and  interest  of  our  share  in  the  Dunman  grant 
that  may,  after  division,  fall  to  us,  and  being  our  part  of  the 
Adelaru  Bourgeois  estate.*' 

On  December  6,  1887,  Salvina  Franklin  and  others,  heirs  of  Mar- 
garet Henry,  deceased,  executed  and  delivered  to  A.  I.  Isaacs  their 
deed  in  writing,  the  controlling  clause  of  which  is  as  follows: 

*^ave  granted,  sold  and  conveyed,  and  by  these  presents  do  grant, 
sell  and  convey  unto  A.  I.  Isaacs  of  Harris  County,  Texas,  the  fol- 
lowing described  property,  lying  and  being  situated  in  the  county 
of  Harris,  State  of  Texas,  all  our  rights,  titles,  interest,  claims  or 
demand  in  a  tract  of  land  of  1,776  acres  of  land,  lying  in  Harris 
County,  Texas,  on  the  San  Jacinto  Eiver,  and  the  same  being  our 
shares  in  v,ar  inheritance  of  the  estate  of  Adelar  Bourgeois/* 

On  March  22,  1873,  and  while  her  mother  was  still  alive,  the 
daughter  Natalie,  reciting  herself  as  acting  as  heir  of  her  father, 
made  to  W.  0.  Clegg  her  deed  in  writing,  the  controlling  clause  of 
which  was  as  follows: 

*'A11  my  share  in  a  602  acre  survey  out  of  1-3  of  a  league  origi- 
nally granted  to  J.  B.  Jones,  being  the  remainder  of  said  third  of 
a  league  unsold  at  the  18th  day  of  May,  1858,  situated  on  the 
San  Jacinto  Eiver,  and  for  more  particular  description,  reference 
is  made  to  the  field  notes  of  the  survey;  also  my  share  in  a  labor 
of  land  granted  by  the  Bepublic  of  Texas  to  Joseph  Dunman, 
Patent  No.  322,  and  transferred  by  him  to  Adelard  Bourgeois  under 
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date  of  April  11,  1857,  and  recorded  in  Harris  County  Records 
of  Deeds,  Book  1." 

On  January  14,  1891,  Natalie,  joined  by  her  then  husband,  Henry 
Bonat,  gave  a  deed  in  writing  to  Geo.  Hermann,  the  controlling 
clause  of  which  is  as  follows: 

"Do  grant,  bargain,  sell  and  convey  unto  the  said  G.  H.  Hermann, 
of  Harris  County,  all  that  certain  parcels  of  land  that  we  inherited 
from  the  estate  of  Ade  Bourgeois,  situated  on  the  San  Jacinto 
River,  it  being  parts  of  the  J.  B.  Jones  %  league  and  of  the  James 
Strange  %  league  of  land  in  Harris  County.  The  intention  of  this 
deed  is  to  convey  all  the  interests  that  Natalie  Bonat,  formerly 
Bourgeois,  now  owns  by  inheritance  from  her  parents,  now  deceased, 
in  the  said  above  described  tracts  of  land.'' 

With  respect  to  the  two  deeds  from  Adeline  to  Hargrave  the 
pleader  alleges  with  particularity  tliat  the  actual  transaction  be- 
tween the.  parties  contemplated  the  transfer  of  only  the  interest 
which  she  had  in  the  community  half  of  the  land  owned  by  her 
husband  at  his  death.  That  the  consideration  was  in  fact  $1 
per  acre;  and,  the  vendors  being  illiterate,  a  school  teacher  was 
called  in  to  make  the  calculation.  That  his  estimate  was  about 
120  acres  and  the  consideration  paid  was  a  yoke  of  oxen  and  a 
Spanish  pony  valued  at  $120.  That  by  the  use  of  the  words  "estate" 
of  her  husband  she  meant  his  actual  interest  in  the  community, 
and  that  the  language  is  legally  susceptible  of  no  other  meaning, 
or,  if  ambiguous,  then  read  in  the  light  of  the  facts  attending  the 
transaction  it  should  be  given  the  meaning  alleged. 

There  are  general  allegations  of  the  same  nature  with  respect 
to  each  of  tho  deeds  mentioned,  except  the  deed  of  1891,  and  the 
sum  of  the  claims  generally  stated  is  that  by  none  of  the  deeds, 
nor  by  all  taken  together,  did  the  entire  interests  of  the  plaintiffs' 
ancestors  pass,  and  that  the  plaintiffs  still  own,  by  inheritance  from 
their  mother  and  the  two  deceased  children,  certain  undivided  in- 
terests, which  the  pleader  undertakes  to  define. 

By  appropriate  assignments  of  error  the  questions  herein  dis- 
posed of  are  duly  presented  for  decision. 

It  is  clear  that  if  the  deeds  of  Salvina  Franklin  and  others,  heirs 
of  Margaret  Henry,  and  the  two  deeds  executed  by  Natalie  Bonat 
passed  by  their  terms  the  entire  interests  of  those  grantors  in  the 
land  in  controversy,  including  their  inheritance  from  Gavin  West, 
a  construction  of  the  two  deeds  from  the  widow  of  Adelard  Bour- 
geois would  be  unnecessary.  We  are  of  the  opinion  that  the  Salvina 
Franklin  deed  is  susceptible  of  no  other  construction  than  that  it 
serves  to  pass  the  entire  interest  of  the  grantors.  Such  is  the  clear 
purport  of  its  granting  clause,  and  the  general  statement  referring 
to  the  estate  of  Adelar  Bourgeois  as  the  source  of  their  title  can 
not  be  construed  as  a  limitation  upon  the  estate  conveyed. 

The  point  is  made  that  the  clause  last  referred  to  can  not  be 
discarded  without  rendering  the  description  insufficient.  It  is  not 
necessary  to  the  construction  we  place  upon  the  deed  that  it  should 
be  discarded.  For  descriptive  purposes  it  is  useful  and  should  be 
retained,    the   word    estate   being    obviously   used    to    designate    the 
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lands  of  which  Adelard  Bourgeois  died  possessed.  With  respect  to 
that  particular  part  of  the  clause  we  merely  hold  that  it  will  not  be 
permitted  to  lessen  the  scope  of  the  granting  clause. 

It  seems  to  be  well  settled  by  the  weight  of  authority  generally 
that  a  general  clause  erroneously  referring  to  a  particular  source 
the  title  of  the  interests  passed  by  tiie  granting  clause,  will  not 
serre  to  restrict  the  intereste  thus  conveyed.  Green  Bay  &  M.  Canal 
Co.  V.  Hewitt,  12  N".  W.  Sep.,  382;  Devlin  on  Deeds,  sec.  837. 

This  conclusion,  eliminates  from  this  suit  such  of  the  plaintiffs 
as  claim  under  Margaret  Henry. 

Natalie's  deed  of  March  22,  1873,  not  only  did  not  pass  any  in- 
terest  which  she  subsequently  inherited  from  her*  mother,  but  did  not 
purport  to  convey  any  interest  in  the  Strange  survey.  It  did, 
however,  in  unmistakable  terms,  convey  to  the  vendee  therein  what- 
ever interest  she  then  had  in  the  J.  B.  Jones  and  the  Joseph  Dun- 
man.  As  to  the  correctness  of  this  conclusion  there  can  be  no 
question,  and  we  do  not  pause  to  discuss  it  further. 

Natalie's  deed  of  January  14,  1891,  made  after  her  mother's 
death,  affects  the  Jones  and  Strange  tracts  and  unquestionably 
passes  whatever  title  or  interest  therein  which  she  inherited  from 
her  parents.  But  it  does  not  in  terms  necessarily  pass  such  in- 
terest as  she  may  have  inherited  from  the  brother  and  sister  who 
died  in  1864  and  1866. 

We  have  shown  that  Natalie's  deed  of  1873  did  not  and  could 
not  pass  any  interest  which  she  subsequently  inherited  from  her 
mother,  who  was  then  alive.  But  her  mother,  by  the  second  deed 
of  date  July  30,  1878,  in  terms  equally  as  unmistakable  and  clear 
as  the  Salvina  Franklin  deed  above  referred  to,  disposed  of  her 
entire  interest  in  the  Dunman  survey. 

Thus  by  the  deed  of  1891  Natalie  parted  with  all  the  interest 
in  the  Jones  and  Strange  tracts  which  she  inherited  from  her  parents, 
and  she  inherited  notibing  from  her  mother  in  the  Dunman  be- 
cause of  the  last  above  mentioned  deed  of  her  mother  to  Hargrave 
of  date  July  30,  1878. 

By  the  deed  of  1873  Natalie  also  parted  with  all  her  then  in- 
terest in  the  Jones  and  Dunman  which  would,  of  course,  include 
the  interest  inherited  from  the  two  deceased  children  of  Adelard 
Bourgeois  above  named. 

This  leaves  in  controversy  only  such  interest  in  the  Strange 
survey  as  she  inherited  from  these  two  deceased  children,  her  brother 
and  sister.  Whether  this  small  interest  also  passed  by  necessary 
construction  will  depend  upon  the  interpretetion  of  Natalie's  deed 
of  1891. 

Because  the  Franklin  deed  eliminates  from  the  cause  the  heirs 
of  Margaret  Henry  and  the  two  deeds  of  Natalie  served  to  pass  all 
her  interest  which  she  inherited  from  either  parent,  which  would 
include  not  only  the  community  interest  of  Adeline  Bourgeois,  but 
sueh  as  the  latter  inherited  from  her  deceased  children,  the  con- 
struction of  her  first  mentioned  deed  to  Hargrave  becomes  of  no 
importance  to  any  issue  in  this  cause.  It  is  therefore  necessary 
mlj  to  briefly  ifisenss  the  rules  of  law  which  have  controlled  us 
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in  the  constructioii  of  the  Franklin  deed,  the  Natalie  Bonat  deeds, 
and  the  last  deed  from  Adeline  Bourgeois. 

In  entering  upon  this  inquiry  it  must  be  borne  in  mind  that 
appellants  do  not  assert  at  this  late  day  the  right  to  correct  deeds, 
or  either  of  them,  on  the  ground  that  by  mistake  the  language 
used  failed  to  express  the  mutual  meaning  of  the  parties.  The 
theory  of  appellants  is  that  the  instruments  contain  language  which, 
when  it  is  sought  to  apply  it  to  the  subject  matter,  becomes  am- 
biguous of  meaning.  That  for  this  reason  the  court  may  not  only 
rightfully,  but  is  required  to  look  to  the  facts  and  conduct  of  the 
parties  to  ascertain  the  sense  in  which  it  was  mutually  used,  and 
that  under  the  facts  alleged  the  language  could  be  given  no  other 
meaning  than  that  contended  for  by  appellants. 

The  cause  having  gone,  off  on  general  demurrer  the  question  must 
be  disposed  of  as  if  it  had  arisen  between  the  original  parties  to 
the  instruments,  for  if  it  be  true  that  the  language  used  was  sus- 
ceptible of  more  than  one  meaning  then  the  original  parties  are 
bound  by  the  sense  in  which  it  was  mutually  used,  and  only  such 
interest  passed  as  the  meaning  placed  upon  the  language  by  the 
parties  would  serve  to  convey.  In  order  for  subsequent  purchasers 
to  acquire  a  greater  interest  under  such  conveyance  they  must  show 
themselves  to  be  innocent  purchasers  for  value  without  notice  of 
the  fact  that  the  original  parties  had  used  the  language  in  a  sense 
other  than  its  usual  and  commonly  accepted  meaning. 

With  regard  to  the  meaning  of  words  used  in  contracts  the  com- 
mon or  popular  standard  controls  prima  fade.  4  Wigmore  on  Evi- 
dence, p.  3474.  For  the  purposes  of  this  discussion  the  only  other 
standard  necessary  to  be  noted  is  the  mutual  standard.  By  the 
term  mutual  standard  is  meant  the  meaning  in  which  the  ambiguous 
word  or  phrase  was  used  and  accepted  by  both  parties  to  the  con- 
tract in  undertaking  to  express  in  writing  the  terms  of  the  agree- 
ment actually  made.  Wigmore,  supra,  p.  3474.  The  rule  with  ref- 
erence to  mutual  standards  is  in  many  jurisdictions,  and  especially 
in  this  State,  subject  to  the  modification  that  a  clear  and  unam- 
biguous meaning  will  not  be  overthrown  by  resort  to  parol  to  de- 
termine what  the  parties  actually  intended.  Wigmore  supra,  p.  3475. 
It  would  seem  that  in  such  case  the  remedy  of  the  parties  is  by 
suit  to  correct  the  deed  on  the  ground  that  by  mistake  it  failed 
to  express  the  contract  made.  The  reason  given  for  this  doctrine 
in  some  of  the  authorities  is  that  to  hold  otherwise  in  the  construc- 
tion of  deeds  would  contravene  the  statute  of  frauds.  Wigmore,  supra, 
p.  3486. 

Mr.  Wigmore,  in  his  learned  and  exhaustive  article  on  interpreta- 
tion of  contracts  in  relation  to  the  facts  and  circumstances  sur- 
rounding their  execution,  repudiates  the  rule  against  "disturbing  a 
clear  meaning,**  but  concedes  not  only  that  it  prevails  in  many  juris- 
dictions, but  that  when  considered  in  its  relation  to  the  statute  of 
frauds  it  is  not  without  reason  for  its  support,  p.  3488,  supra. 
The  rule  unquestionably  prevails  in  this  case.  Milliken  v.  Callahan, 
69  Texas,  210. 

The  Franklin  deed  by  express  terms  undertakes  to  pass  all  the 
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rights^  titles,  interests,  claims  and  demands  in  the  lands  designated. 
The  phrase,  "the  same  being  our  shares  in  our  inheritance  of  the 
estate  of  Adelar  Bourgeois,'*  refers  to  the  interests  which  the  pre- 
yious  language  purports  to  convey,  and  in  the  light  of  the  facts  was 
merely  an  erroneous  statement  of  the  source  of  their  title.  It  does 
not  render  the  deed  ambiguous.  The  principle  previously  stated, 
that  such  an  erroneous  reference  will  not  serve  to  lessen  the  inter- 
ests conveyed,  is  peculiarly  applicable,  and  such  a  deed  is  not  sub- 
ject to  have  its  plain  meaning  varied  by  parol.  Morrison  v.  Hazard, 
99  Texas,  583;  Devlin  on  Deeds,  sec.  840. 

These  principles  obviously  apply  with  equal  force  to  the  second 
deed  from  Adeline  Bourgeois. 

With  reference  to  the  deed  of  1891  from  Natalie  Bonat  to  Geo. 
Hermann  it  can  not  be  said  that  in  any  accurate  sense  she  inherited 
from  the  estate  of  Adelard  Bourgeois  the  interest  that  she  acquired 
from  her  deceased  brother  and  sister.  Their  father's  death  preceded 
theirs  and  the  title  to  their  interests  had  distinctly  vested^  in  them. 

It  follows  from  the  rules  of  construction  which  we  have  announced 
that  the  phrase  "inherited  from  the  estate  of  Ade  Bourgeois"  is, 
considered  alone,  clearly  ambiguous  when  applied  to  the  facts,  and  as 
this  deed  is  not  assailed  upon  the  theory  that  the  parties  used  its 
terms  in  any  modified  sense  it  should  perhaps  be  construed  in  favor 
of  the  grantee  as  conveying  the  largest  interest  of  which  the  language 
used  is  susceptible  of  passing,  but  for  the  concluding  clause  which 
explicitly  declares  what  interest  is  intended  to  pass.  This  clause 
manifestly  bears  a  different  relation  to  the  preceding  clause  from 
that  in  the  Franklin  deed,  and  leaves  but  one  construction  to  be 
placed  upon  it,  read  as  a  whole,  and  that  is,  that  the  interest  inherited 
from  the  deceased  brother  and  sister  did  not  pass. 

The  rule  that  a  deed  must  be  construed  most  strongly  against 
the  grantor  can  have  no  application  where  its  terms  are  ambiguous 
and  there  is  allegation  that  the  parties  to  the  contract  used  the 
language  in  a  permissible  but  special  sense. 

The  word  estate  has  a  variety  of  significations.  The  property  of 
a  living  man.  The  property  of  a  decedent,  which  passes  to  his 
administrator  for  the  payment  of  the  debts  of  the  community,  or, 
in  a  more  general  sense,  the  property  of  the  husband  and  wife  of 
which  the  husband  dies  seized.  16  Cyc,  599-SOO;  11  Ency.  of  Law, 
359-  It  might  also  be  appropriately,  though  not  accurately,  used 
to  signify  the  property  of  a  decedent  so  long  as  it  remained  un- 
divided. But  in  the  light  of  the  context  the  meaning  of  the  word, 
as  used  in  this  deed,  can  not  be  thus  broadened. 

Much  of  the  able  briefs  of  counsel  are  addressed  to  the  Gavin 
West  deed  which  we  have  shown  is  immaterial.  The  questions  af- 
fecting the  deeds  we  have  found  it  necessary  to  construe  have  been 
ably  briefed  and  many  authorities  cited.  We  have  given  them  care- 
ful consideration  but  the  press  of  business  and  the  near  approach 
of  the  close  of  the  term  forbids  a  more  extended  discussion. 

The  lands  in  question  are  alleged  to  be  chiefly  valuable  as  oil 
lands,  and  appellants  insist  that  the  trial  court  should  institute 
at  least  a  qualified  receivership  to  take  charge  of  and  conserve  the 
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per  cent  of  the  oil  output  which  will  fall  to  the  claimants  in  case 
they  ultimately  succeed  in  this  suit.  The  court  unquestionably  has 
the  power  to  appoint  a  receiver  under  tlie  facts  alleged.  Eev.  Stat., 
art.  1466.  Whether  it  should  be  exercised  is  a  question  addressed 
primarily  to  his  discretion  to  be  exercised  in  view  of  the  probability 
or  improbability  of  the  success  of  appellants  in  this  litigation,  and 
many  facts  which  might  bear  upon  the  question  which  this  court 
has  no  power  to  ascertain.  We  therefore  hold  no  more  than  that 
the  trial  court  has  the  power.  We  do  not  suggest  what  course  he 
should  pursue. 

Reversed  and  remanded. 


Maby  Smith  et  al.  v.  W.  E.  Hdmphreyville  et  al. 

Decided  June  26,  1907. 

1. — Independent  Contractor — ^Definition. 

An  independent  contractor  is  one  who,  in  rendering  service,  exercises  an 
independent  employment  or  occupation,  and  represents  his  employer  only  as  to 
the  results  of  his  work,  and  not  as  to  the  means  by  wliich  it  is  to  be  accomplished. 
By  the  word  ''results"  is  meant  a  production  or  product  of  some  sort,  and  not  a 
service.  A  reservation  by  the  employer  of  the  right,  by  himself  or  his  agent, 
to  supervise  the  work  for  the  purpose  merely  of  determining  whether  it  is  being 
done  in  conformity  to  the  contract,  does  not  affect  the  independence  of  the 
contract.  Evidence  considered,  and  held  to  sustain  the  defense  of  independent 
contractorship. 

S. — Same— Liability  of  Employer. 

Where  the  work  contracted  to  be  done  is  necessarily  attended  with  danger 
however  skilfully  and  carefully  performed,  or  is  intrinsically  dangerous,  the 
employer  is  responsible  for  any  injury  resulting  from  its  execution,  although 
the  act  to  be  performed  be  lawful. 

8. — Same— Subcontractor. 

A  subcontractor  may  be  an  independent  contractor  as  between  himself  and 
his  employer,  the  contractor. 

4. — Same — ^Verbal  Contract — ^Effect. 

The  mere  fact  that  the  contract  is  verbal  does  not  require  that  the  question 
of  independent  contractorship  vel  non  should  be  submitted  to  the  jury.  The 
testimony  as  to  such  contract  being  clear,  unambiguous  and  undisputed  it  is  the 
duty  of  the  court  to  determine  the  legal  effect  of  the  same.  Where,  however, 
the  evidence  as  to  the  nature  or  character  of  the  contract  is  conflicting,  it  is 
error  to  refuse  to  submit  the  issue  to  the  jury  as  to  the  relationship  of  the 
parties. 

ff. — ^Fellow  Servant — ^Remote  Negligence. 

An  employer  can  not  be  relieved  of  liability  on  the  ground  that  the  injury 
is  due  to  the  negligence  of  a  former  fellow-servant  of  the  injured  person  where 
the  injury  occurs  some  time  after  the  act  of  negligence,  and  after  the  injured 
person  has  left  the  employment  of  the  master. 

6. — Contributory  Negliirence  too  Bemote. 

Where  deceased  was  one  of  eight  or  ten  persons  who  worked  together  in 
tearing  down  a  wall,  a  portion  of  which  fell  and  injured  the  deceased  about 
a  week  afterwards  as  the  result  of  the  negligent  manner  in  which  the  work 
was  done,  the  possibility  or  probability  that  the  accident  may  have  been  occa- 
sioned by  the  negligence  of  the  deceased  himself,  was  too  remote  to  require  the 
Bubmiasion  of  the  issue  of  contributory  negligence  on  the  part  of  the  deceased* 
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Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

Bryan  &  McRae,  for  appellants. — ^The  Houston  Drug  Company, 
by  its  contract  with  N".  C.  Jensen  to  repair  and  remodel  its  build- 
ing, retained  such  control  over  the  possession  of  its  building,  and 
tlie  said  Jensen,  in  subjecting  him  to  the  direction  and  supervi- 
sion of  its  agent  and  architect  Lorehn,  in  the  manner  of  doing 
the  work,  and  in  having  the  said  Lorehn  to  supervise  and  direct 
this  work,  as  to  estop  the  said  drug  company  from  avoiding  lia- 
bility to  the  plaintiff  on  the  alleged  ground  that  Jensen  was  an 
independent  contractor.  New  Orleans,  M.  &  C.  R.  E.  Co.  v.  Banning, 
15  Wall.  (T7.  S.),  649;  Schwartz  v.  Gilmore,  92  Am.  Dec,  227; 
Faren  v.  Sellers  &  Co.,  39  La.  Ann.,  1011  (4  Am.  St.  Eep.,  256) ; 
Speed  V.  Atlantic  &  Pac.  R.  R.  Co.,  71  Mo.,  307;  Linnehan  v. 
Rollins,  137  Mass.,  123   (50  Am.  Rep.,  287). 

The  owner  of  property  employing  a  contractor  to  do  work  ■  in- 
trinsically dangerous,  or  to  do  work  dangerous  itself,  unless  guarded, 
and  making  no  provision  for  guarding  same,  can  not  escape  lia- 
bility on  the  ground  that  the  work  was  done  by  an  independent 
contractor.  Cameron  Mill  &  Elevator  Co.  v.  Anderson,  98  Texas, 
156;  Covington  &  Cinti.  Bridge  Co.  v.  Steinbrock,  61  Ohio  St.,  215; 
76  Am.  St.  Rep.,  375;  Sessengut  v.  Posey,  67  Ind.,  408;  33  Am. 
Rep.,  98;  Lubelsky  v.  Silverman,  96  N.  Y.  Sup.,  1056;  Stevens 
V.  United  Gas  &  Elec.  Co.,  73  N.  H.,  159;  70  L.  R.  A.,  119;  City 
of  Anderson  v.  East,  117  Ind.,  126;  10  Am.  St.  Rep.,  35;  Smethurst 
V.  Proprietors,  etc.,  148  Mass.,  261;  12  Am.  St.  Rep.,  550;  Hannem 
V.  Pence,  40  Minn.,  127;  12  Am.  St.  Rep.,  717;  1  Thomp.  Neg- 
ligence, 680. 

Coleman  &  Abbott,  for  appellees. — ^Under  the  undisputed  evidence 
Johnson  and  Wallace  were  independent  contractors,  each  having 
their  respective  work,  and  the  individual  and  exclusive  control 
thereof.  St.  Louis  Expanding  Metal  Fireproofing  Co.  v.  Dawson, 
59  S.  W.  Rep.,  847;  Simonton  v.  Perry,  62  S.  W.  Rep.,  1090; 
City  of  Groesbeck  v.  Pinson,  21  Texas  Civ.  App.,  47;  Proctor  v. 
San  Antonio  Ry.  Co.,  62  S.  W.  Rep.,  939;  Boyd  v.  Chicago  & 
N.  W.  Ry.  Co.,  75  N.  E.  Rep.,  496;  Galatia  Coal  Co.  v.  Harris, 
116  HI.  App.,  70;  Humpton  v.  TJnterkircher,  97  Iowa,  509;  66  N. 
W.  Rep.,  776;  Crudup  v.  Schreiner,  98  111.  App.,  337;  Dutton  v. 
Amesbury  Nat.  Bank,  63  N.  E.  Rep.,  405;  Klages  v.  Gillette-Herzog 
Mfg.  Co.,  90  N.  W.  Rep.,  1116;  Aldritt  v.  Gillette-Herzog  Mfg. 
Co.,  88  N.  W.  Rep.,  741 ;  Kenckel  v.  Ryder,  62  N.  E.  Rep.,  1096 ; 
Boomer  v.  Wilbur,  57  N.  E.  Rep.,  1004 ;  Neumeister  v.  Eggers, 
51  N.  Y.  S.,  481;  Jefferson  v.  Jameson  &  Morse  Co.,  46  N.  E.  Rep., 
272;  Conners  v.  Hennessey,  112  Mass.,  96;  Mohr  v.  McKenzie,  60 
111.  App.,  575. 

REESE,  Associate  Justice. — This  is  a  suit  by  Mary  Smith,  widow  of 
Charles  Smith,  and  his  two  minor  children,  and  Mattie  Royster,  his 
mother,  against  the  Houston  Drug  Company,  N.  C.  Jensen,  W.  G.  C. 
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Johnson  and  T.  H.  Wallace  to  recover  damages  for  the  death  of  the 
eaid  Charles  Smith  alleged  to  have  been  caused  by  the  negligence  of  de- 
fendants. Damages  are  claimed  in  the  sum  of  $20,000.  The  court  in- 
structed a  verdict  for  the  Houston  Drug  Company,  and  the  case  as  to 
the  other  defendants  was  submitted  to  the  jury.  From  a  verdict  and 
judgment  for  defendants  plaintiflEs  appeal. 

The  Houston  Drug  Company  was  the  owner  of  a  three-story  brick 
building  located  on* the  corner  of  Preston  and  Caroline  Streets  in 
the  city  of  Houston.  It  made  a  contract  with  defendant  Jensen  to 
repair  and  remodel  the  building,  the  work  to  be  done  included  the 
raising  of  the  roof  and  the  addition  of  another  story.  Jensen  con- 
tracted with  defendant  Johnson  to  do  the  brick  work  embraced  in 
his  contract  with  the  drug  company,  part  of  such  brick  work  being 
the  removal  of  the  brick  of  the  fire-wall  which  extended  above  the 
roof,  so  as  to  allow  the  roof  to  be  raised.  Jensen  also  contracted 
with  the  defendant  "Wallace  to  raise  the  roof.  In  removing  the 
brick  from  the  fire-wall  preparatory  to  raising  the  roof  it  was  not 
necessary,  nor  was  it  contemplated,  that  the  entire  wall  should  be 
taken  down,  but  that  part  of  it  should  be  taken  down  and  removed 
so  as  to  allow  the  roof  to  be  raised  without  interference  from  the 
fire-wall.  The  joists  of  the  roof  resting  upon  the  wall  were  at- 
tached thereto  by  anchor  plates,  which  were  iron  bars  about  three 
and  one-half  inches  wide  and  twelve  inches  long.  The  joists  rested 
upon  these  anchor  plates,  which  were  turned  up  at  each  end,  one 
end  fitting  into  a  place  mortised  into  the  joist,  and  the  other  end 
fastened  into  the  wall.  The  anchor  plates  extended  about  four 
inches  beyond  the  ends  of  the  joists.  In  removing  the  brick  from 
the  fire-wall  the  work  was  done  so  as  to  clear  the  joists,  but  these 
anchor  plates  being  covered  with  mortar  were  not  noticed  and  were 
not  cleared.  When  the  work  of  raising  the  roof  began  one  of  these 
anchor  plates  hung  or  remained  fastened  in  the  joist,  causing  a  dis- 
placement of  the  brick,  several  of  which  tumbled  from  the  top  of 
the  wall  to  the  street  below  upon  the  deceased  Smith,  who  was 
upon  the  sidewalk,  killing  him. 

By  their  first  assignment  of  error  appellants  complain  of  the 
action  of  the  trial  court  in  instructing  a  verdict  for  the  Houston 
Drug  Company.  The  drug  company  pleaded  that  it  had  let  the 
entire  work  to  Jensen  and  that  by  the  terms  of  the  written  con- 
tract Jensen  was  an  independent  contractor,  and  on  that  account 
it  was  not  liable.  Appellants'  first  contention  is  that  by  the  terms 
of  this  written  contract  the  drug  company  retained  such  control 
over  the  possession  of  the  building  and  Jensen,  in  subjecting  him 
to  the  direction  and  supervision  of  its  agent  and  architect  Lorehn, 
in  the  manner  of  doing  the  work,  as  to  estop  the  drug  company 
from  avoiding  liability  on  the  ground  that  Jensen  was  an  inde- 
pendent contractor. 

The  contract  is  very  lengthy,  embracing  many  complicated  details 
of  the  work  to  be  done,  which  was,  generally,  to  remodel  the  build- 
ing, raise  the  roof  and  add  another  story.  The  distinctive  features 
thereof,  which  are  claimed  to  give  it  the  character  contended  for 
by  appellants,  are  substantially  as  follows:     Jensen  was  to  sufficieritlv 
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perform  and  finish,  under  the  direction  and  to  the  satisfaction  of 
the  architect,  all  the  work  required  in  remodeling  the  building  and 
finish  and  complete  it  in  a  sound  and  workmanlike  manner  to  the 
perfect  satisfaction  and  approbation  of  the  architect;  if  the  work 
is  not  sufficiently  eiplained  by  the  drawings  and  specifications  Jen- 
sen was  to  apply  to  the  architect  for  such  further  drawings  and 
explanations  as  may  be  necessary  and  shall  comply  with  the  same 
Bo  far  as  consistent  with  the  original  drawings  and  specifications, 
and  in  the  event  of  doubt  as  to  the  meaning  of  the  drawings  and 
specifications  the  architect  shall  decide;  should  any  alteration  be 
required  in  the  work  shown  or  described  by  the  drawings  or  specifi- 
cations a  fair  and  reasonable  valuation  of  the  work  added  or  omit- 
ted shall  be  made  by  the  architect,  and  the  sum  to  be  paid  for  the 
work  increased  or  diminished  accordingly;  Jensen  was  to  take  down 
all  portions  of  the  work  condemned  by  the  architect  as  unsound 
or  improper,  or  not  conforming  to  specifications  and  drawings; 
Jensen  was  not  to  sublet  or  assign  the  contract, .  or  any  interest 
therein,  without  the  written  consent  of  the  architect;  the  drug  com- 
pany is  to  provide  all  labor  and  material  not  included  in  the  con- 
tract and  contained  in  specifications  of  general  work,  in  such  a 
manner  as  not  to  delay  the  progress  of  the  work;  if  Jensen  re- 
fused or  neglected  to  supply  a  sufficiency  of  properly  skilled  work- 
men or  material  of  proper  quality,  or  failed  in  performance  of 
any  of  the  agreements  contained  in  the  contract,  upon  such  failure 
being  certified  by  the  architect,  the  drug  company  was  to  be  at 
liberty  to  provide  the  same  and  deduct  its  cost  from  amount  due 
Jensen,  and  if  the  architect  shall  certify  that  such  refusal  or  neg- 
lect is  sufficient  grounds  therefor,  the  drug  company  shall  be  at 
liberty  to  terminate  the  employment  and  to  enter  upon  possession 
of  the  building,  take  possession  of  materials,  and  employ  some  one 
else. 

It  is  not  contended  that  the  drug  company  exercised  any  con- 
trol over  the  work  except  such  as  was  provided  should  be  done  by 
the  architect  by  the  terms  .of  the  contract.  Lorehn  testified  that 
he  did  not  direct  the  manner  or  details  of  the  work,  or  have  any- 
thing to  do  with  the  employment  or  discharge  of  the  men,  or  with 
the  management  or  direction  of  details  of  the  work;  that  his  going 
upon  the  work  was  merely  for  the  purpose  of  inspection,  to  see 
that  the  work  and  materials  complied  with  the  contract.  It  is  true 
that  the  question  is  not  what  was  done  by  the  architect  towards 
control  of  Jensen  and  his  work,  but  what,  he  had  a  right  to  do 
under  the  contract.  If  the  employer  had  the  right  of  control,  it  is 
immaterial  that  he  did  not  exercise  it.  (16  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  188.)  But  evidence  as  to  what  he  did  do  is  material 
in  showing  what  he  had  a  right  to  do  under  the  contract  as  it  was 
understood  by  the  parties. 

This  approved  definition  of  the  term  independent  contractor  is 
taken  from  American  &  English  Encyclopedia  of  Law,  vol.  16,  2d 
ed.,  p.  187,  "Generally  speaking  an  independent  contractor  is  one 
who,  in  rendering  services,  exercises  an  independent  employment 
or  occupation,  and  represents  his  employer  only  as  to  the  results  of 


144  Texas  Civil  Appeals  Eepobts,  Vol.  47.  [June, 

his  work,  and  not  as  to  the  means  whereby  it  is  to  be  aiccomplished. 
The  word  ^results/  however^  is  used  in  this  connection  in  the  sense 
of  a  production  or  product  of  some  sort,  and  not  of  a  service." 
(Casement  v.  Brown,  148  U.  S.,  615,  and  other  cases  cited  in  note.) 
In  the  same  work,  page  188,  it  is  said  that  a  reservation  by  the 
employer  of  the  right  by  himself  or  his  agent  to  supervise  the  work 
for  the  purpose  merely  of  determining  whether  it  is  being  done 
in  conformity  to  the  contract,  does  not  affect  the  independence 
of  the  contract,  and  in  a  note  many  authorities  are  cited,  all  of 
which  support  the  proposition  stated. 

In  the  case  of  Wallace  v.  Southern  Cotton  Oil  Company  (91 
Texas  18),  the  question  was  whether  one,  Davis,  was  an  independent 
contractor  with  regard  to  the  work  being  done,  or  an  employee  of 
the  oil  company,  so  as  to  render  it  liable  for  his  negligence.  The 
Supreme  Court  says:  **If  Davis  was  an  independent  contractor 
in  the  sense  *  that  the  company  had  no  right  of  control  as  to  the 
manner  in  which  the  work  was  to  be  done,  then  he  was  not  the 
servant  of  the  company;  and  the  plaintiff  having  beai  employed 
by  him,  can  not  recover.  If,  however,  the  Southern  Cotton  Oil 
Company  exercised  control  over  the  manner  in  which  Davis  was 
to  do  the  work,  or  over  the  means  by  which  it  was  to  be  done,  or  if 
the  persons  engaged  in  the  work  with  Davis  were  under  the  control 
and  management  of  said  company,  then  Davis  was  but  its  em- 
ployee and  Wallace  was  likewise  but  the  servant  of  said  company 
by  virtue  of  his  employment  by  Davis."  In  Simonton  v.  Perry, 
decided  by  this  court  (62  S.  W.  Rep.,  1090),  the  question  was 
whether  Naquin,  the  contractor  to  whom  a  contract  was  let  by 
Perry  for  the  construction  of  a  building,  was  an  independent  con- 
tractor or  an  employee  of  Perry,  the  court  says:  'T'he  contract 
gave  Perry  no  right  to  control  the  method  of  doing  the  work,  but 
did  give  him  the  right  to  require  that  the  walls  should  be  properly 
constructed.  The  proof  nowhere  shows  any  interference  on  the 
part  of  Perry  either  as  to  the  method  adopted  by  Naquin  or  as  to 
whom  he  should  employ  to  assist  him.  Perry  assumed  no  control 
over  the  employees  of  Naquin,  and  did  nothing  more  than  de- 
mand that  the 'brick  work  should  be  done  in  a  workmanlike  fiianner, 
that  is  to  say,  he  did  nothing  more  than  to  require  that  the  result 
should  be  up  to  the  measure  of  the  requirements,*'  and  it  was  held  that 
Simonton's  cause  of  action  was  clearly  against  Naquin  and  not  Perry. 

In  the  application  of  the  general  rule  the  authorities  are  not 
altogether  in  harmony,  but  it  appears  clear  to  us  that,  by  the  terms 
of  the  contract,  the  Houston  Drug  Company  reserved  no  more  right 
of  supervision  and  control,  through  its  architect,  of  the  work  to 
be  done  than  to  see  that  it  was  done  in  accordance  with  the  re- 
quirements of  the  contract.  This  involved  no  control  whatever 
over  the  method  of  doing  the  work  by  Jensen.  It  follows  that,  by 
the  terms  of  the  contract,  Jensen  was  an  independent  contractor, 
and  not  an  employee  or  servant  of  the  drug  company.  Cunningham 
V.  International  R.  R.  Co.,  61  Texas,  503;  Smith  v.  Milwaukee 
B.   &   T.   Exchange,    51   Am.   St.   Rep.,   915;   Covington   Bridge   Co. 
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T.  Steinbrock,  76  Am.  St  Rep.,  382;  note  to  Brown  v.  Smith,  22 
Am.   St.  Sep.,  459. 

It  is  further  insisted  by  appellants  that  the  drug  company  is 
liable,  notwithstanding  the  terms  of  its  contract  with  Jensen,  by 
leason  of  the  fact  that  the  work  it  had  contracted  with  Jensen  to 
do  was  intrinsically  dangerous.  It  is  a  well  settled  exception  to 
the  general  rule,  that  the  owner  can  not  claim  immunity  from 
liability  from  the  consequences  of  the  acts  of^  his  independent  con- 
tractor, on  that  ground,  if  the  work  to  be  done  is  intrinsically 
dangerous.  In  Cameron  Mill  &  Elevator  Co.  v.  Anderson  (98 
Texas,  159),  the  exception  to  the  rule  is  thus  stated:  "As  we 
understand,  the  general  rule  is,  that  one  who  is  having  a  piece  of 
work  done  by  an  independent  contractor  is  not  liable  for  the  neg- 
ligence of  the  latter,  but  to  this  rule  there  is  a  well  marked  exception. 
So  far  as  we  have  seen  the  limitation  of  the  rule  has  been  by  no 
one*  better  expressed  than  by  Judge  Dillon.  He  says :  *The  general 
rule  is  stated  in  the  preceding  section,  but  it  is  important  to  bear 
in  mind  that  it  does  not  apply  where  the  contract  directly  requires 
the  performance  of  a  work  intrinsically  dangerous,  however  skilfully 
performed.'^'  Appellants  rely  upon  this  case  and  upon  the  opin- 
ion of  the  Court  of  Civil  Appeals  therein   (9  Tex.  Ct.  Rep.,  22). 

If  we  correctly  understand  the  opinion  of  Justice  Speer  it  affords 
no  support  to  appellants^  contention  in  the  present  case.  The 
work  which  the  independent  contractor  was  engaged  to  do  in  that 
case,  as  stated  in  the  opinion,  "contemplated  an  excavation  in  the 
public  street,  the  necessary  effect  of  which  was  to  create  an  obstruc- 
tion or  defect  therein  dangerous  to  the  public  using  such  street, 
and  from  which  injuries  to  passers-by  was  reasonably  to  be  antici- 
pated, unless  the  same  was  properly  guarded  or  protected."  That 
is,  the  dangerous  consequences  were  to  be  reasonably  anticipated 
from  the  work  itself,  no  matter  how  skilfully  performed.  The 
court  adds:  "In  those  cases  where  the  defect,  obstruction,  or  fault 
is  purely  collateral  to  the  work  contracted  to  be  done,  and  is  a 
result  entirely  of  the  wrongful  act  of  the  independent  contractor 
or  his  workmen,  the  employer  should  not  be  held  liable,  because 
such  act  is  not  to  be  anticipated  by  him."  In  the  case  of  Engel 
V.  Eureka  Club  (137  N.  Y.,  100;  33  Am.  St.  Rep.,  692),  it  is 
said:  "There  are  cases  of  still  another  class,  where  the  thing  con- 
tracted to  be  done  is  necessarily  attended  with  danger,  however 
skilfully  and  carefully  performed,  or,  in  the  language  of  Judge 
Dillon,  is  ^intrinsically  dangerous,'  in  which  case  it  is  held  that 
the  party  who  lets  the  contract  to  do  the  act  can  not  thereby  escape 
responsibility  for  any  injury  resulting  from  its  execution,  although 
the  act  to  be  performed  be  lawful.  (2  Dillon  Mun.  Corp.,  1029, 
and  cases  cited.)  But  if  the  act  to  be  done  may  be  safely  done  in 
the  exercise  of  due  care,  although  in  the  absence  of  such  care  in- 
jurious consequences  to  third  persons  would  be  likely  to  result, 
then  the  contractor  alone  is  liable,  provided  it  was  his  duty  under 
the  contract  to  exercise  such  care." 

It  does  not  appear  that  the  work  to  be  done  in  the  present  case 
Vol.  XLVII.  Civil— 10. 
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was  "intrinsically  dangerous.''  There  was  some  evidence  that  the 
rear  wall  of  the  building  was  unsafe,  but  that  did  not  affect  the 
front  wall,  where  the  injury  occurred,  and  had  not  the  remotest 
connection  with  the  accident.  It  appears  to  us  clearly  to  be  made 
out  by  the  evidence  that  the  falling  of  the  bricks  upon  the  deceased 
Smith  was  caused  solely  by  the  fact  that  one  end  of  the  iron  anchor 
plate  remained  fastened  in  the  end  of  the  joist  of  the  roof  and  the 
other  end  in  the  fire  wall,  thus  displacing  the  bricks  in  that  por- 
tion of  the  fire  wall  immediately  above  the  plate  and  causing  the 
bricks  on  top  of  the  wall  at  that  place  to  fall.  Whether  this  was 
due  to  the  negligence  of  either  of  the  defendants  was  a  question 
for  the  jury,  but  under  no  view  of  it  can  it  be  said  that  the  work 
of  raising  the  roof,  if  done  with  proper  care,  was  intrinsically  dan- 
gerous. (City  of  Richmond  v.  Sitterding,  43  S.  E.  Rep.,  563; 
Baumeister  v.  Markham,  39  S.  W.  Rep.,  844;  Engel  v.  Eureka  Club, 
33  Am.  St.  Rep.,  692;  note  to  Covington  Bridge  Co.  v.  Steinbrock, 
76  Am.  St.  Rep.,  386-399;  Smith  v.  Milwaukee  Builders  &  Traders 
Exchange,  51  Am.  St.  Rep.,  913;  Brown  v.  Smith,  22  Am.  St 
Rep.,  459;  Blake  v.  Ferris,  55  Am.  Dec.,  304-318;  Vanderpool  v. 
Husson,  28  Barb.,  198.) 

There  is  nothing  in  appellants'  contention  that  the  failure  of  the 
drug  company,  Jensen  or  any  one  else  to  barricade  the  sidewalk, 
or  in  any  other  way  give  warning  of  the  work  going  on,  had  any- 
thing to  do  with  the  accident  to  Smith,  or  that  any  measure  of 
liability  could  be  predicated  upon  such  failure.  Smith  had  worked 
upon  the  building  and  was  as  fully  aware  as  any  one  of  every  fact 
of  which  he  would  have  been  apprized  by  barricades  or  other  warn- 
ings about  the  use  of  the  sidewalk.  He  occupied  a  very  different 
position  from  a  mere  passer-by  using  the  sidewalk  in  the  usual  way. 

By  their  second  assignment  of  error  appellants  complain  of  the 
charge  of  the  court  instructing  the  jury  tiiat  Wallace  and  Johnson, 
subcontractors  under  Jensen,  were,  as  to  him,  independent  con- 
tractors and  that  neither  would  be  responsible  for  the  negligence  of 
the  other.  By  separate  propositions  under  the  assignment,  the 
point  is  presented  as  to  each  of  the  sub-contractors.  It  is  not  dis- 
puted that  if  a  sub-contractor  be  in  fact  an  independent  contractor 
under  the  original  contractor,  and  not  his  employee  or  agent,  the 
same  result  would  follow  as  in  case  of  such  relationship  between  the 
owner  and  the  original  contractor,  and  that,  whether  such  sub- 
contractor is,  in  fact,  an  independent  contractor,  is  to  be  governed 
by  the  same  rules  as  apply  in  the  case  of  the  owner  and  the  original 
contractor.      (16  Am.  &  Eng.  Ency.  of  Law,  194.) 

The  contracts  between  Jensen  and  Wallace  and  between  Jensen 
and  Johnson  were  verbal,  and  it  is  insisted  by  appellants,  that  upon 
this  ground  alone  the  question  as  to  WTiether  such  evidence  constituted 
them  independent  contractors  under  Jensen  should  have  been  sub- 
mitted to  the  jury.  The  rule  seems  to  be  as  broadly  stated,  as  is 
contended  by  appellants,  in  16  Am.  &  Eng.  Ency.  of  Law  (p.  191), 
but  such  of  the  authorities  cited  by  the  author  as  we  have  been 
able  to  examine  do  not  support  the  text.  In  the  case  of  Atlantic 
Transport  Co.  v.   Coneys   (82  Fed.  Rep.,   177),  cited  in  support  of 
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the  proposition,  the  opinion  of  the  majority  of  the  court  is  to  the 
contrary,  one  of  the  members  of  the  conrt  dissenting  on  this  ground. 
In  Wallace  v.  Southern  Cotton  Oil  Co.  (91  Texas,  18),  also  cited, 
it  appears  that  there  was  a  conflict  in  the  testimony  as  to  the  re- 
lationship betweeir*  the  owner  and  the  contractor  under  the  con- 
tract between  them,  which,  of  course,  required  a  submission  of  the 
issue  to  the  jury.  In  the  present  case  the  only  evidence  introduced 
as  to  the  contract  between  Johnson  and  Jensen  is  the  testimony 
of  Jensen  himself  and  it  is  clear,  unambiguous  and  undisputed.  We 
are  inclined  to  think  that  in  such  case  it  was  the  duty  of  the  court 
to  determine  the  legal  effect  of  the  contract  thus  established.  With- 
out repeating  this  testimony  here  it  is  sufl5cient  to  say  that  we  think 
the  court's  construction  of  the  terms  of  the  contract  between  John- 
son and  Jensen,  which  embraced  all  of  the  brick  work,  excavations, 
concrete,  etc.,  and  included  the  work  of  removing  the  brick  from 
the  fire  wall  preparatory  to  the  raising  of  the  roof,  was  correct, 
and  constituted  Johnson  an  independent  contractor  as  herein  defined. 
According  to  the  testimony  of  Jensen  the  terms  of  the  contract 
between  himself  and  Wallace  were  substantially  the  same  as  the 
contract  with  Johnson,  but  Wallace  also  testified  as  to  this  contract 
and  he  states  that  he  got  his  orders  as  to  how  the  work  should 
proceed  from  Jensen,  and  further  that  he  was  to  raise  the  roof 
subject  to  Jensen's  orders;  that  he  was  subject  to  his  orders.  Wallace 
also  testifies  that  he  was  to  furnish  all  necessary  tools  and  perform 
the  labor  and  that  Jensen  had  nothing  to  do  with  this  part  of 
it;  that  he  hired  his  own  men  and  paid  them  and  used  his  own 
judgment  as  to  the  manner  in  which  the  roof  was  raised,  the  work 
of  which  was  subject  to  his  own  orders.  Taking  Wallace's  testi- 
mony as  true,  we  can  not  say  that  the  jury  would  not  have  been  au- 
thorized to  find  that  Jensen  exercised  such  control  over  the  manner 
in  which  Wallace's  work  was  to  be  done  as  would  be  inconsistent 
with  the  relationship  of  independent  contractor.  Upon  this  view 
we  think  that  the  issue  as  to  the  nature  of  the  contract  between 
Jensen  and  Wallace  should  have  been  submitted  to  the  jury.  (Wallace 
V.   Southern  Cotton  Oil  Co.,  supra.) 

The  evidence  tended  to  show  that  during  the  week  preceding 
the  accident  the  deceased  Smith  and  several  other  laborers  were 
set  to  work  by  Johnson  at  the  work  of  clearing  away  the  brick  of 
the  fire  wall,  so  as  to  allow  the  roof  to  be  raised,  and  that  it  was 
due  to  the  omission  of  some  of  these  laborers  to  remove  the  brick 
so  as  to  clear  the  anchor  plate  attached  to  one  of  the  joists  of  the 
roof,  that  the  accident  occurred.  Smith  was  not  working  for  John- 
son or  in  his  employ  at  the  time  of  the  accident  and  had  not  been 
since  the  Monday  previous  to  the  Saturday  when  he  was  killed. 
The  jury  were  charged  that  Smith  was  a  fellow  servant,  under 
Johnson,  with  the  other  persons  at  work  removing  the  brick,  and 
that  if  the  accident  which  caused  his  death  was  due  to  the  neg- 
ligence of  any  of  these  fellow  servants,  the  defendant  Johnson  would 
not  be  liable.  This  charge  is  assigned  as  error,  and  we  think  the 
assignment  must  be  sustained.  The  employer  can  not  be  relieved 
of  liability  on  the  ground  that  the  injury  is  due  to  the  negligence 
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of  a  fellow  senrant  of  the  injured  peraon^  where  the  injury  occurs 
some  time  after  the  act  of  alleged  negligence^  although  a  proxi- 
mate result  thereof,  and  while  the  injured  person  is  not  serving 
in  such  employment.  (1  Shearman  &  Eedf.,  Negligence,  sec.  234; 
•State  V.  Western  Maryland  E.  B.  Co.,  63  Md.,  433.)  This  charge, 
however,  was  limited  to  the  defendant  Johnson,  and  does  not  Affect 
the    other    defendants. 

The  court  also  charged  the  jury  that  if  the  deceased  Smith 
worked  upon  the  particular  portion  of  the  wall  which  fell  and 
injured  him  and  he  himself  was  negligent  in  the  manner  in  which 
he  performed  said  work,  and  such  negligence  contributed  to  his 
injury,  the  jury  should  find  for  all  of  the  defendants.  The  point 
is  presented  by  proper  assignment  that  this  charge  was  error.  The 
possibility  or  probability  that  the  accident  may  have  been  occa- 
sioned by  the  failure  or  omission  of  the  deceased  himself  to  clear 
the  identical  anchor  plate  which  caused  the  brick  to  fall,  was  too 
remote  to  authorize  the  charge.  It  is  but  a  possibility  arising  from 
the  fact  that  he  was  one  of  about  eight  or  ten  persons  engie^ed  in 
this  work.  The  evidence  did  not  present  the  issue  of  contributory 
negligence  on  the  part  of  Smith,  or  that  the  accident  was  due  to 
the  negligence  of  his  fellow  servants  as  a  bar  to  his  right  to  recover. 

We  are  inclined  to  agree  with  appellants'  contention,  as  pre- 
sented in  the  third  assignment  of  error,  that  the  third  paragraph 
of  the  court's  charge,  in  so  far  as  it  presents  the  issue  of  Jensen's 
liability  in  attempting  to  raise  the  roof  when  the  wall  from  which 
the  brick  fell  was  in  an  unsafe  condition,  is  inconsistent  with  the 
charge  given  at  the  request  of  Jensen  that  he  was  not  responsible 
for  the  acts  of  any  of  the  persons  shown  to  have  been  working  on 
the  roof,  or  on  the  wall  preparatory  to  raising  the  roof.  Consid- 
ering the  entire  charge  we  would  not  say  that  the  jury  was  misled 
by  these  seemingly  contradictory  instructions,  but  in  view  of  an- 
other trial,  we  call  attention  to  the  point  as  presented  in  appellant's 
brief. 

It  is  not  necessary  to  discuss  the  other  assignments  of  error. 
Except  those  presenting  the  questions  herein  discussed  and  decided 
each  of  them  is  overruled.  None  of  them  present  reversible  error. 
In  so  far  as  the  charges  requested  by  appellants  present  sound  propo- 
sitions of  law  applicable  to  the  case  they  are  covered  by  the  court's 
charge. 

We  can  not  forbear  to  remark  that  the  record  bears  evidence 
that  the  case  was  tried  with  the  most  painstaking  care  on  the  part 
of  the  trial  judge  and,  with  the  exception  of  the  errors  pointed 
out,  the  many  complicated  issues  were  presented  in  a  charge  ex- 
ceptionally full,  clear  and  comprehensive. 

For  the  errors  indicated  the  judgment  is  reversed '  as  to  the  de- 
fendants Jensen,  Johnson  and  Wallace.  The  judgment  for  the 
Houston  Drug  Company  is  affirmed. 

Reversed   and   remanded   in   part,   affirmed   in   part. 

Writ  of  error   refused. 
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Decided  June  26,  1907. 

1.— Written  Imtnunent— Varyiiiff — ^Independent  Parol  Agreement. 

When  an  independent  parol  agreement  has  been  made  as  an  inducement 
to  the  making  of  a  written  contract,  the  former  may  be  proved  and  enforced 
though  not  referred  to  in  the  latter. 


Plaintiff,  residing  in  Denver,  made  a  written  contract  with  defendant  to 
take  charge,  as  agent,  of  its  office  in  Newark,  New  Jersey.  Held,  that  he  could 
recover  upon  a  parol  agreement  to  pay  the  expenses  of  removing  his  family  from 
D«iver  to  Newark,  if  he  would  take  -such  employment. 

Error  from  the  County  Court  of  Dallas  County.  Tried  below 
before  Hon.   Hiram  F.   Lively. 

James  R.  Mcintosh,  and  Locke  &  Locke,  for  plaintiff  in  error. — 
Cited :  Bockmore  v.  Davenport,  14  Texas,  602 ;  Self  v.  King,  28  Texas, 
552;  Belcher  v.  Mulhall,  57  Texas,  17;  Lynch  v.  Ortlieb,  70  Texas, 
727;  Weaver  v.  Gainesville,  1  Texas  Civ.  App.,  288;  McFarland 
V.  McGill,  16  Texas  Civ.  App.,  299;  Texas  &  P.  Coal  Co.  v.  Law- 
flon,  10  Texas  Civ.  App.,  491;  Paires  v.  Cockerell,  88  Texas,  428; 
Rapid  Transit  Bv.  Co.  v.  Smith,  98  Texas,  553;  Southwestern  Tel. 
&  Tel.  Co.  V.  Paris,  87  S.  W.  Sep.,  724. 

Eiheridge  &  Baker,  and  H.  E.  Jackson,  for  defendant  in  error. — 
Cited:  Downey  v.  Hatter,  48  S.  W.  Sep.,  33;  Martin  v.  Botan 
Grocery  Co.,  66  S.  W.  Bep.,  212;  Peel  v.  Qeison,  21  Texas  Civ. 
App.,  334;  Pishkos  v.  Wortek,  4  Texas  App.  Civ.,  525;  Ackerman 
▼.  Bnmden,  1  White  &  Willson,  1306;  2  Abbott's  Trial  Evidence, 
649;  Wharton,  Evidence,  sec.  1027;  2  Page  on  Contracts,  1854;  1 
Greenleaf,  Evidence,  sec.  284;  Thomas  v."  Hammond,  47  Texas,  42; 
James  v.  Kin^,  2  White  &  Willson,  sec.  544 ;  Peel  v.  Qeison,  21  Texas 
Civ.  App.,  334;  Hansen  v.  Yturria,  48  S.  W.  Bep.,  795;  Henry  v. 
McCardelle,  15  Texas  Civ.  App.,  499. 

KEY,  Associate  Jitsttce. — In  this  suit  the-  plaintiif  recovered 
a  jud^rment  for  $369.90,  as  the  amount  expended  by  him  in  moving 
his  familv  from  Denver,  Colorado,  to  Newark,  New  Jersey,  and 
the   defendant  has  brought  the  case  up  on  writ  of  error. 

The  undisputed  testimony  shows  that  while  the  plaintiff  and 
his  familv  were  residinjr  at  Denver,  Colorado,  he  went  to  the  city 
of  Xew  York,  and  there  entered  into  a  written  contract  with  the 
defendant  bv  which  he  was  employed  to  take  charge  of  an  office  and 
act  as  agent  for  the  defendant  at  Newark,  N".  J.  That  contract 
made  no  reference  to  the  expense  of  moving  the  plaintiff's  family, 
and  did  not  obligate  the  defendant  to  pay  such  expense;  but  the 
plaintiff  alleged  in  his  petition  that,  as  an  inducement  to  and  in 
consideration  of  his  surrendering  his  emplo3rment  as  agent  of  an- 
other insurance  company  at  Denver,  Colorado,  and  removing  to 
Newark,  New  Jersey,  and  entering  the  defendant's  employment,  the 
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defendant   promiaed   to   pay   the   expense   of   moving   the   plaintiff's 
family  from  Denver  to  Newark. 

The  defendant  answered  by  general  denial.  The  case  is  pre- 
sented in  this  oomt  on  bat  one  assignment  of  error,  which  asserts 
that  the  trial  court  committed  error  in  not  giving  a  requested  charge 
directing  a  verdict  for  the  defendant.  The  plaintiff  while  on  the 
stand  as  a  witness^,  gave,  testimony  to  the  effiBct  that  the  promise 
was  made,  as  alleged,  and  his  evidence  tended  to  support  all  the 
material  averments  in  his  petition.  When  it  was  developed  that 
the  plaintiff's  contract  of  employment  with  the  defendant  had  been 
reduced  to  writing  the  defendant  objected  to  his  oral  testimony 
about  the  defendant's  manager  promising  to  pay  the  expense  of 
the  removal  of  his  family,  upon  the  ground  that  it  tended  to  vary 
and  add  to  the*  written  contract.  The  court  overruled  the  objec- 
tion and  submitted  the  case  to  the  juiy  upon  the  theory  set  up  in 
the  plaintiff's  petition. 

It  is  a  settled  rule  of  law  that  one  contract  may  be  the  con- 
sideration of  another,  the  inducement  to  the  execution  thereof, 
and  where  an  independent  parol  agreement  has  been  made  as  an  in- 
ducement to  the  making  of  a  written  contract,  the  former  may  be 
proved  and  enforced,  though  not  referred  to  in  the  latter.  (Downey 
V.  Hatter,  48  S.  W.  Bep.,  33;  Martin  v.  Rotan  Grocery  Co.,  66  S. 
W.  Rep.,  212;  1  Greenl.  Ev.,  sec.  284;  Wharton  Ev.,  sec  1027.) 

There  was  evidence  submitted  which  authorized  the  court  to  sub- 
mit the  case  to  the  juiy,  and  justified  the  refusal  of  the  peremptoiy 
instruction  to  find  for  the  defendant. 

Whether  or  not  the  case  was  properly  decided  by  the  jury  we 
are  not  called  upon  to  say,  because,  as  before  said,  the  only  assignment 
of  error  presented  to  this  court  is  the  one  complaining  of  the  re- 
fusal to  instruct  a  verdict  for  the  defendant. 

No  reversible  error  has  been  pointed  out  and  the  judgment  is 
affirmed. 

Affirmed. 


New  York  Life  Insurance  Company  v.  Gus  D.  Thomas. 

Decided  June  26^  1907. 

1 . — ^Employment — ^Dlseharge — ^Besignatioii. 

No  action  will  lie  for  wrongful  discharge  from  emplovment  by  one  whose 
formal  resignation  of  his  position  was  accepted  by  the  employer.  The  fact  that 
plaintiff  was  given  the  alternative  of  resignation  or  discharge  did  not  constitute 
duress  avoiding  such  resignation. 

2. — Same — ^Pleading. 

In  an  action  for  wrongful  discharge  from  employment  the  general  denial 
is  sufficient  to  permit  proof  that  plaintiff  resigned  his  position. 

8. — Contract — ^Intention  to  Terminate. 

The  declared  intention  to  terminate  plaintiff's  contract  of  employment  in 
the  future  was  not  a  present  abandonment.  His  resignation  under  such  threat 
was  not  equivalent  to  a  discharge  where  the  performance  was  continued  by 
both  parties  till  such  resignation  took  effect. 
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Error  from  the  County  Court  of  Dallas  County.  Tried  below 
before  Hon.  Hiram  P.  Lively. 

James  H.  Mcintosh  and  Locke  &  Locke,  for  plaintiff  in  error. — 
The  court  erred  in  refusing  the  defendants  requested  special  charge 
directing  a  verdict  for  the  defendant^  because  the  resignation  of 
the  plaintiff  and  the  acceptance  thereof  by  the  defendant  consti- 
tute a  written  contract,  whose  terms  and  legal  effect  could  not 
be  waived  by  parol  evidence.  Wharton  v.  Christie,  53  N.  J.  Law, 
607;  Merrill  v.  Wakefield  Eattan  Co.,  37  N.  Y.  Supp.,  64;  Bell 
V.  Gund,  110  Wis.,  271;  Alexander  v.  Trufant  Com.  Co.,  34  S. 
W.  Sep.,  182;  Kilgore  v.  N".  W.  Tex.  Bap.  Ed.  Assn.,  90  Texas, 
139;  Younger  v.  Welch,  22  Texas,  417;  Greenwall  Theatrical  Co. 
V.  Markowitz,  97  Texas,  479;  Avery  v.  Bowden,  5  El.  &  B.,  714; 
Keid  V.  Hoskins,  5  El.  &  B.,  729;  Kadish  v.  Young,  108  111.,  170, 
48  Am.  Bep.,  648;  Roebling's  Sons  v.  Lock  Stitch  Fence  Co.,  130 
HI.,  660;  Bernstein  v.  Meech,  130  N.  Y.,  354;  Smith  v.  Ga.  Loan, 
Svgs.  &  Bkg.  Co.,  113  Ga.,  975;  New  Brunswick  &  Canada  B.  Co. 
T.  Wheeler  &  Co.,  12  Fed.  Sep.,  377. 

Etheridge  £  Baker,  and  fl".  E.  Jackson,  for  defendant  in  error. — 
A  trial  court  is  not  authorized  to  enlarge  the  issues  presented  in 
the  pleadings,  and  submit  to  the  jury  issues  raised  in  the  evidence, 
bat  having  no  foundation  in  the  pleadings.  Mims  v.  Mitchell, 
1  Texas,  447;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Henry  and  Dilley, 
65  Texas,  689;  Houchin  v.  McClaugherty,  27  S.  W.  Bep.,  774; 
Tinsley  v.  Penniman,  83  Texas,  58 ;  Texas  &  Pac.  By.  Co.  v.  Johnson, 
34  S.  W.  Bep.,  187 ;  Guess  v.  Lubbock,  5  Texas,  539 ;  Smothers 
▼.  Field,  65  Texas,  436;  Harvey  v.  Cummings,  68  Texas,  607; 
Chippks  W.  U.  Co.  V.  Hill,  59  S.  W.  Bep.,  318. 

There  was  no  error  in  the  action  of  the  trial  court  in  refusing 
to  direct  a  verdict  for  the  defendant,  for  the  reason  that  there 
was  legal  evidence  which  tended  to  support  the  plaintiff's  right 
of  action  based  upon  the  act'on  of  the  defendant  in  discharging 
him  prematurely.  Jones  v.  Graham  Transp.  Co.,  16  N.  W.  Bep., 
893;  Cumberland  Co.  v.  Slack,  45  Md.,  161. 

KEY,  Associate  Justice. — Gus  D.  Thomas  brought  this  suit 
against  the  New  York  Life  Insurance  Company  for  damages  for 
wrongfully  discharging  him  from  its  employ  and  withholding  from 
him  a  bonus  which  it  was  alleged  he  was  entitled  to  by  the  terms  of 
the  contract  between  him  and  the  defendant. 

The  defendant  interposed  a  general  denial.  There  was  a  jury 
trial  resulting  in  a  judgment  for  the  plaintiff  for  $600,  and  the  de- 
fendant has  brought  the  case  up  by  writ  of  error. 

There  are  but  two  assignments  of  error,  by  and  under  each  of 
which  it  is  contended  that  the  court  should  have  given  a  requested 
charge  peremptorily  instructing  a  verdict  for  the  defendant.  It  is 
contended  that  such  instruction  should  have  been  given  (1)  because 
under  the  written  contract  of  employment  defendant  had  the  ripjht 
to  discharge  plaintiff  when  he  alleges  he  was  discharged;  and    (2) 
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because  the  undisputed  testimony  shows  that  plaintiff  was  not  in  fact 
discharged,  but  that  he  voluntarily  tendered  his  written  resignation, 
which  was  accepted,  thereby  terminating  the  contract  of  employment 

A  decision  in  the  company's  favor  upon  eit^"  of  the  points  re- 
ferred to  renders  consideration  of  the  other  point  unnecessary;  and, 
for  that  reason,  we  pretermit  the  first  question,  because  our  decision 
will  be  in  the  company's  favor  upon  the  other  question. 

As  to  the  latter  point  the  testimony  relied  on  by  the  plaintiff  shows 
that  Mr.  Cook,  the  defendant's  supervisor  and  manager,  made  several 
efforts  to  induce  the  plaintiff  to  accept  another  and  subordinate  posi- 
tion, which  he  declined  to  do,  and  that  finally  Mr.  Cook  said  to  him: 
''We  want  your  resignation  to  take  effect  January  1,  unless  you  ac- 
cept this  proposition."  Thereupon  the  plaintiff  tendered  his  resigna- 
tion in  writing,  reading  as  follows: 

'T)alla8,  Texas,  Dec-  26,  1902. 
Mr.  Hamilton  Cooke, 

Supervisor,  N.  Y.  Life, 
Dallas,  Texas. 
Dear  Sir — I  hereby  tender  my  resignation  as  agency  director  of 
the  Dallas  braT?ch  office  of  the  New  York  Life  Insurance  Company, 
to  take  effect  January  1,  1903.  The  cause  of  this  is  the  deepest  re- 
gret to  me,  but  I  thank  the  company  for  showing  in  their  proposi- 
tion submitted  by  you  today  that  they  appreciate  the  fact  that  the 
two  mistakes  I  made  were  not  intentional  or  wilful,  but  due  to  bad 
judgment  on  my  part. 

"Assuring  you  of  my  kindest  feeling  for  the  company  and  every- 
one connected  with  it,  and  my  best  wishes,  I  am,  Yours  very  truly, 

Gus.  D.  Thomas,'' 
which    Mr.    Cooke    accepted,    and    made    the    following    endorsement 
thereon:     "Accepted  12-26-02,  Hamilton  Cooke,  Supervisor." 

The  plaintiff  testified  that  Mr.  Cooke  told  him  that  he  could  not 
remain  with  the  company  unless  he  would  accept  the  subordinate  posi- 
tion that  was  offered  him,  and  that  he  did  not  voluntarily  resign  but 
was  forced  to  do  so  by  what  was  done  and  said  by  Mr.  Cooke,  as 
above  recited.  He  also  testified  that  he  continued  to  work  for  the 
defendant  up  to  the  first  day  of  January,  1903,  and  the  company 
paid  him  up  to  that  date. 

It  has  been  decided,  and  we  think  correctly,  that  a  written  resig- 
nation tendered  and  accepted,  and  not  the  result  of  duress,  fraud  or 
mistake,  constitutes  a  binding  contract,  by  which  the  original  con- 
tract of  employment  is  terminated  and  both  parties  released  from 
further  oblisration  thereunder.  (Wharton  v.  Christie,  53  N".  J.  Law, 
607;  Merrill  v.  Wakefield  Rattan  Co.,  37  K  Y.  Supp.,  64.)  There 
is  no  pretense  that  the  resi^ation  in  this  case  was  the  result  of  mis- 
take or  fraud.  N"or  will  the  testimony  support  the  proposition  that 
it  was  procured  bv  duress.  The  most  that  can  be  said  on  that  point 
18  that  the  defendant  threatened  to  discharsre  the  plaintiff  if  he  did 
not  tender  his  resignation.  Such  a  threat  does  not  constitute  duress, 
(Alexander  v.  Trufant  Com.  Co.,  34  S.  W.  Rep.,  182,  and  the  two 
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cases  above  cited.)  However,  it  is  contended  on  behalf  of  plaintiff 
that,  as  defendant's  answer  consisted  of  a  general  denial  only,  it  can 
not  avail  itself  of  plaintiff's  resignation  as  a  defense.  We  are  unable 
to  agree  with  that  contention.  Defendant's  general  denial  put  in 
issue  plaintiff's  averment  that  he  had  been  discharged  by  defendant, 
and  the  resignation  and  its  acceptance,  in  connection  with  the  other 
nncontroverted  facts,  show  that  he  was  not  discharged  at  all,  but  vol- 
untarily resigned  in  anticipation  of  a  threatened  and  probable  dis- 
charge. Defendant's  request  or  demand  that  plaintiff  should  hand  in 
his  resignation,  to  take  effect  in  the  future,  shows  that  it  was  not 
defendant's  intention  to  immediately  abandon  the  contract,  and  can 
be  construed  only  as  a  declared  intention  to  do  so  in  the  future.  In 
Kilgore  v.  N.  W.  Texas  Baptist  Ed.  Assn.,  90  Texas,  139,  it  was 
said:  **When  the  promisor  is  in  good  faith  actively  engaged  in  the 
performance  of  a  contract,  a  declared  intention  to  abandon  it  at  some 
future  time,  however  positively  made,  could  not  operate  to  terminate 
it,  because  he  at  the  same  time  would,  by  his  act  of  performance,  be 
in  a  more  emphatic  manner  affirming  the  existence  of  the  contract 
and   maintaining   the   terms   thereof." 

So  in  this  case,  treating  the  demand  for  the  plaintiff's  resignation 
in  the  future  as  a  declared  intention  of  defendant  to  abandon  the 
contract  in  the  future,  still,  as  both  parties  continued  performance 
under  the  contract  until  after  the  resignation  was  tendered  and  ac- 
cepted and  up  to  the  time  that,  by  its  terms,  it  became  effective,  we 
think  it  must  be  held  that  plaintiff  was  not  discharged  at  all;  and 
we  are  equally  as  well  satisfied  that  all  the  proof  referred  to  was 
admissible  under  the  general  denial,  because  it  showed  that  the  plain- 
tiff was  not,  in  fact,  discharged. 

The  case  having  been  fully  developed,  and  there  being  no  controversy 
about  the  facts,  the  judgment  of  the  court  below  will  be  reversed  and 
judgment  here  rendered  for  defendant  company. 

Reversed  and  rendered. 


B.  Teel  bt  al.  v.  Rio  Bravo  Oil  Company  et  al. 

Decided  June  27,  1907. 

1. — PoUatiAsr  stream — ^Liability — Bights  of  Eipariau  Owaer. 

In  n  suit  by  riparian  owners  against  owners  of  oil  wells  for  polluting 
the  waters  of  a  stream  by  conducting  waste  oil,  salt  water  and  other  injurious 
matter  by  ditches  dug  for  that  purpose,  into  said  stream  contrary  to  the  natural 
drainage  of  the  surface  of  the  land,  pleadings  considered,  and  held  to  state  a 
good  cause  of  action. 


— TTse  of  Property— -Necessities  of  Business. 

One  who  pollutes  the  waters  of  a  stream  by  the  use  he  makes  of  his 
adjacent  land,  even  though  the  use  !s  lawful  and  the  pollution  not  the  result 
of  negligence,  is  liable  to  riparian  owners  for  damage  inflicted  thereby.  The 
necessities  of  one  man's  business  can  not  be  the  standard  of  another  man's 
right  in  a  thing  which  belongs  equally  to  both. 

9w— InjnnetioA  and  Bamagei — Joiner  of  Parties. 

Several  plaintiffs  having  a  common  complaint  against  the  same  defendants 
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for  an  injury  of  the  same  kind  inflicted  by  the  same  acts,  have  the  right  to 
join  in  a  suit  for  injunction  against  the  acts  complained  of,  and  parties  may 
join  in  such  action  and  for  damages  when  the  injuries  are  partly  common  to 
all  and  partly  to  some  individually. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Smith,  Crawford  &  Sonfield,  for  appellants. — The  court  erred  in 
sustaining  the  exception  to  plaintiffs'  petition.  Bigham  Bros.  v.  Port 
Arthur  Canal  &  Dock  Co.,  17  Texas  Ct.  Bep.,  4;  Xew  Odorless  Sew- 
erage Co.  V.  Wisdom,  5  Texas  Ct.  Bep.,  946;  Armendaiz  v.  Stillman, 
67  Texas,  459;  McPaddin  v.  M.,  K.  &  T.  Bv.  Co.,  92  S.  W.  Bep., 
991;  Gainesville,  H.  &  W.  By.  Co.  v.  Hall,  78  Texas,  169;  Missouri, 
K.  &  T.  By.  V.  Calkins,  79  S.  W.  Bep.,  852;  Missouri,  K.  &  T. 
By.  V.  Anderson,  81  S.  W.  Bep.,  781,  787;  San  Antonio  v.  Pizzini, 
58  S.  W.  Bep.,  635;  Texas  &  P.  By.  v.  O'Mahoney,  60  S.  W.  Bep., 
902;  Ft.  Worth  v.  Crawford,  74  Texas,  404;  Columbus  &  Hocking 
Coal  Co.  V.  Tucker,  12  L.  B.  A.,  577;  Fitzsimmons  &  Council  Co. 
V.  Braun  &  Fitts,  59  L.  B.  A.,  421;  21  Am.  &  Eng.  Ency.  of 
Law,  688,  689;  Cahill  v.  Eastman,  10  Am.  Bep.,  184;  Parker  v. 
Larson,  21  Am.  St.  Bep.,  30;  United  States  v.  Luce,  141  Fed.  Bep., 
408,  and  authorities  therein  cited;  People  v.  Detroit  White  Lead 
Works,  9  L.  B.  A.,  722,  and  notes;  Indianapolis  Water  Co.  v.  American 
Strawboard  Co.,  53  Fed.  Bep.,  971;  Mansfield  v.  Balliett,  58  L.  B. 
A.,  628;  Strobel  v.  Kerr  Salt  Co.,  79  Am.  St.  Bep.,  643;  Bobinson 
V.  Black  Diamond  Coal  Co.,  40  Am.  Bep.,  118;  Mississippi  Mills  Co. 
V.  Smith,  30  Am.  St.  Bep.,  546;  2  Farnham  on  Waters,  paragraphs 
515,  516,  517,  518,  618a,  518b,  519,  520. 

Inasmuch  as  both  J.  B.  Teel  and  J.  W.  Teel  were  joint  owners 
with  the  other  plaintiffs  in  the  larger  tract  of  land,  and,  therefore, 
already  proper  parties  to  the  suit,  it  was  competent  for  them  to  sue 
the  defendants  in  the  same  suit  for  the  injury  done  to  their  individual 
tracts  of  land,  since  the  damage  to  those  tracts  arose  from  the  same 
acts  of  defendants,  which  caused  the  injury  to  themselves  and  the 
other  plaintiffs  as  to  the  larger  tract,  and  it  was  error  for  the  court 
to  hold  that  they  were  misjoined  as  parties  plaintiff,  and  to  cause 
them  to  be  dismissed  as  such  from  the  suit.  Jackson  v.  M.,  K.  &  T. 
By.  Co.,  9  Texas  Ct.  Bep.,  304;  Cleg  v.  Varnell,  18  Texas,  294; 
Morris  v.  Davis,  31  S.  W.  Bep.,  853;  Wilson  v.  Lowrie,  40  S.  W. 
Bep.,  854. 

F.  C.  Proctor  and  D.  Edward  Greer,  for  appellee,  J.  M.  Guffey 
Petroleum  Co. — The  court  did  not  err  in  sustaining  defendants*  ex- 
ception to  plaintiffs'  petition.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Oaks,  94 
Texas,  162;  Houston  &  T.  C.  By.  Co.  v.  East,  81  S.  W.  Bep.,  279; 
Texas  &  Sabine  By.  Co.  v.  Meadows,  73  Texas,  32;  Bigham  Bros.  v. 
Port  Arthur  Canal  &  Dock  Co.,  91  S.  W.  Bep.,  848;  Barnard  v. 
Sherley,  135  Ind.,  547,  41  Am.  St.  Bep.,  454;  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  St.,  126;  Elder  v.  Lvkens  Vallev  Coal  Co.,  157 
Pa.  St.,  490,  Am.  St,  Bep,,  742 ;  Helfrich  V,  Catonsville  Water  Co.,  74 
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Md.,   269;  Dorman  v.   Ames^   12   Minn.,   451;   Fisher  v.   Feige,   137 
Cal.,  39;  59  L.  R.  A.  333;  People  v.  Elk  River,  etc.,  Co.,  107  Cal. 
214,  48  Am.  St.  Rep.,  121;  Hauck  v.  Tidewater  Pipe  Line  Co.,  153 
Pa.  St.,  36G. 

The  trial  court  did  not  err  in  sustaining  this  appellee's  special  ex- 
ception to  the  plaintiffs'  second  amended  petition,  setting  up  a  mis- 
joinder of  parties  plaintiff,  in  that  J.  R.  and  J.  W.  Teel,  each  owning 
individual  and  separate  tracts  of  land,  had  joined  in  a  suit  with  all 
of  the  other  plaintiffs  to  recover  damages  to  their  respective  tracts 
of  land,  in  which  damages  none  of  the  other  plaintiffs  had  any  interest, 
nor  did  said  J.  R.  and  J.  W.  Teel  have  anv  interest  in  the  damages 
to  each  other's  tract  of  land.  14  Encyclopedia  of  Pleading  and  Prac- 
tice, 1139;  Madison  v.  Ducktown  Sulphur  Co.,  83  S.  AV.  Rep.,  662 
(Tenn.)  ;  Murray  v.  Hay,  1  Barbour,  Ch.  59,  43  Am.  Dec,  773  (X. 
Y.  Ch.) ;  Fogg  V.  Nevada,  etc.,  Ry.  Co.,  23  Pac.  Rep.,  840  (Nevada) ; 
Hinchman  v.  Patterson  Ry.  Co.  (N.  J.  Equity),  86  Am.  Dec,  252; 
Demarest  v.  Hardham,  34  N.  J.  Equity,  492;  Hudson  v.  Madison,  12 
Sim.,  416. 

J.  W.  Terry,  F.  J.  Duff  and  A.  L.  Davis,  for  appellee.  Gulf,  C.  & 
S.  P.  Ry.  Co. — J.  R.  Teel  and  J.  W.  Teel  were  not  and  are  not 
proper  parties  to  this  suit,  it  appearing  from  the  allegations  of  plain- 
tiffs* petition  that  the  said  J.  R.  and  J.  W.  Teel  each  owned  a  sep- 
arate and  distinct  tract  of  land,  as  well  as  an  interest  in  a  tract 
-which  was  owned  in  common  by  all  of  the  plaintiffs,  and  it  was  there- 
fore improper  to  join  the  cause  of  action  of  J.  R.  Teel  and  J.  W. 
Teel  in  respect  to  the  separate  and  distinct  tracts  owned  by  each  of 
them.  Stewart  v.  Gordon,  65  Texas,  344;  Yellow  Pine  L.  Co.  v. 
Carroll,  76  Texas,  139;  Missouri,  K.  &  T.  Ry.  Co.  v.  Starr,  55  S.  W. 
Bep.,  393. 

Plaintiflfs'  petition  alleges  no  facts  constituting  negligence  on  the 
part  of  defendants,  and  unless  the  actions  of  defendants  in  the  opera- 
tion of  their  oil  wells  on  their  own  property  in  a  skillful  and  lawful 
manner  gave  plaintiffs  a  cause  of  action,  no  cause  of  action  is. stated 
in  the  petition.  Young  v.  Lewis,  9  Texas,  77;  Sabine  &  E.  T.  Ry. 
Co.  V.  Hadnot,  67  Texas,  505;  Williams  v.  Texas  &  P.  Ry.  Co.,  60 
Texas,  206;  Missouri  P.  Ry.  Co.  v.  Hennessey,  75  Texas,  157;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Anson,  82  S.  W.  Rep.,  785. 

Parker  &  Hefner,  for  appellee,  Rio  Bravo  Oil  Co. — ^Averments  of 
negligence  on  the  part  of  defendants  below  were  necessary  to  the  state- 
ment of  a  cause  of  action  in  plaintiffs'  favor.  Stripped  of  all  aver- 
ments of  negligence  and  willful  wrong,  the  petition  of  plaintiffs  below 
stated  a  case  of  "damtium  absque  injuria,"  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Oakes,  94  Texas,  160;  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa. 
St.  Rep.,  126;  6  Atl.  Rep.,  453;  Joyne's  Law  of  Nuisances,  section  32. 

Plaintiffs'  allegations  as  to  negligence  on  the  part  of  the  defendants 
causing  the  damage  of  which  they  complain,  were  too  general,  indefi- 
nite and  vague,  and  therefore  subject  to  the  special  exception  directed 
to  such  allegations  by  the  defendants  below,  and  such  special  excep- 
tion was  properly  sustained,    Missouri  Pac.  Ry.  Co.  y,  Hennessey,  75 
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Texas,  155;  Townes  on  Texas  Pleading,  pp.  288,  289,  292,  and  the 
numerous  cases  there  cited. 

J.  L,  Autry  and  Robertson  dc  Whitaker,  for  appellee,  Producers  Oil 
Co. — Such  damages  as  necessarily  result  to  another  from  the  careful, 
proper  and  reasonable  use  and  performance  of  one's  own  business  must 
be 'borne  as  an  unavoidable  incident  of  the  proper  transaction  of  a 
legitimate  business.  But  a  nuisance  may  result  from  the  negligent 
exercise  of  a  right  or  performance  of  a  duty  with  respect  to  one's  own 
property.  Texas  &  Sabine  Ry.  Co.  v.  Meadows,  73  Texas,  32;  Gulf, 
C.  &  S.  P.  By.. Co.  V.  Oakes,  94  Texas,  155;  Angell  on  Water  Courses, 
sec.   140d;   Weeks'  Damnum   Absque  Injuria,   sees.   94,   96,   98,   105. 

Where  the  injury  complained  of  is  the  natural  and  necessary  con- 
sequence of  the  exercise  of  the  legal  right  of  the  owner  to  develop 
the  resources  of  his  property,  no  action  for  a  nuisance  will  be  main- 
tainable. But  when  such  injury  is  the  consequence  of  the  owner's 
election  to  the  establishment  of  a  particular  kind  of  manufacturing 
business,  having  no  connection  with  the  soil,  or  subjacent  strata, 
which  could  as  well  and  with  less  annoyance  be  carried  on  elsewhere, 
the  rule  would  be  otherwise.  21  Am.  &  Eng.  Encyc.  of  Law,  689; 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.,  126;  Bobb  v.  Car- 
negie, 145  Pa.  St.,  324,  22  Atlantic  Bep.,  650. 

PLEASAN*TS,  Associate  Justice. — This  is  a  suit  for  injunction 
and  to  recover  damages  brought  by  the  appellants  against  the  appel- 
lees. The  plaintiffs  in  the  suit  are  B.  Teel,  who  sues  in  his  individual 
capacity  and  as  survivor  of  the  community  of  himself  and  deceased 
wife,  Nancy  A.  Teel,  and  also  as 'next  friend  of  Clara  Teel,  a  minor, 
J.  B.  Teel,  J.  W.  Teel,  Mittie  Teel,  T.  F.  Teel,  Mattie  J.  Heeler, 
B.  E.  Teel,  Mittie  Jordan,  joined  by  her  husband,  Byron  L.  Jordan, 
and  Etta  Teel,  a  minor,  who  sues  by  her  guardian,  Mittie  Teel. 

The  defendants  are  the  Bio  Bravo  Oil  Company,  J.  M.  Guffey 
Petroleum  Company,  Producers  Oil  Company,  and  Gulf,  Colorado 
&  Santa  Fe  Bailway  Company. 

The  third  amended  petition,  upon  which  the  case  was  tried,  after 
setting  out  the  names  and  places  of  residence  of  the  parties,  alleges 
that  plaintiffs  are  the  owners  of  the  northeast  one-quarter  of  the 
Thompson  C.  Gaines  league  of  land  situated  in  Hardin  County,  and 
that  said  land  is  traversed  by  Pine  Island  bayou,  "a  large  stream 
suitable  in  proper  seasons  to  navigation  for  logging,  and  affording 
abundant  water  for  stock,  irrigation  and  other  domestic  purposes,  and 
furnished  plaintiffs  fishing  privileges,  and  thereby  added  to  said  land 
a  large  portion  of  its  value.'^  The  remaining  allegations  of  said 
petition  are  as  follows: 

"That  the  plaintiff,  J.  B.  Teel,  now  owns  130  acres  in  the  north- 
east corner  of  said  quarter  league,  as  shown  by  conveyance  from  B. 
Teel  to  J.  E.  Teel  and  adjoining  him  on  the  south,  the  plaintiff, 
J.  W.  Teel,  now  owns  160  acres  of  said  quarters,  shown  also  by 
deed  from  B.  Teel  to  J.  W.  Teel,  each  of  said  tracts  bordering  on  said 
bayou,  and  that  the  plaintiff^  B.  Teel,  and  the  other  plaintiffs  herein, 
including  the  said  J.  B.  and  J.  W,  Teel,  own  the  balance  of  said 
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quarter  league^  except  thirty  acres  thereof,  as  shown  hy  the  deed  from 
«f.  R.  Teel  to  said  Brice,  as  tenants  in  common.  That  the  plaintiffs, 
J.  B.  Teel  and  J.  W.  Teel,  reside  on  their  lands  near  said  bayou,  on 
which  their  lands  abut,  and  the  other  plaintiflEs,  except  Mittie  Jordan 
and  B.  L.  Jordan,  Mittie  Teel,  Etta  Teel  and  T.  P.  Teel,  reside  with 
B.  Teel  on  his  old  homestead,  owned  by  all  the  plaintiffs  as  afore- 
said within  about  300  yards  of  said  bayou,  where  it  runs  south  of 
their  house  and  about  one-quarter  of  a  mile  from  where  it  runs  west 
of  their  said  house,  said  bayou  making  an  elbow  around  said  house, 
first  south,  to  the  west  of  the  house  and  thence  east  on  the  south 
aide  of  said  house. 

"That  for  the  year  just  previous  to  ihe  filing  of  this  suit  and  ever 
since,  the  defendants  have  been  operating  for  oil  in  what  is  known 
as  the  Saratoga  Oil  Field,  which  is  located  from  one  to  one  and  a  half 
miles  northeast  of  the  premises  of  these  plaintiffs,  and  produce,  store, 
pipe  and  handle  large  quantities  of  oil.  That  the  Saratoga  Oil  Field, 
in  which  is  situated  defendants'  oil  wells,  is  a  low  basin-like  territory, 
with  but  little  or  no  drainage.  That  the  defendants  have  sunk  many 
oil  wells  thereon,  from  which  they  have  brought  to  the  surface  large 
quantities  of  oil,  salt  water  and  other  matter,  and  they  have  oiused 
the  same  to  be  wasted  and  turned  loose  upon  the  surface,  so  that 
it  has  collected  in  large  quantities  and  deposits  about  and  through 
eaid  field,  and  said  defendants,  acting  together  and  in  concert,  by 
means  of  a  system  of  ditching  and  by  one  or  more  of  the  defendants 
digging  ditches,  which  by  arrangement  together,  the  other  defendants 
are  permitted  to  use,  have  drained  and  continue  to  drain  said  oil, 
salt  water  and  other  refuse  matter  off  of  and  away  from  their  lands, 
and  disregarding  the  natural  lay  of  the  land  and  the  natural  drain- 
age, the  defendants  acting  together,  conduct  said  oil,  salt  water  and 
refuse  matter  by  means  of  said  ditches  to  said  Pine  Island  bayou, 
or  so  as  to  precipitate  the  same  into  said  Pine  Island  bayou. 
And  plaintiffs  say,  that  said  oil,  salt  water  and  refuse  matter,  as 
aforesaid,  although  wrongfully  permitted  to  collect  and  run  over  the 
land  in  and  about  the  vicinity  of  defendants^  oil  wells,  would  not, 
on  account  of  the  lay  of  the  land,  by  reason  of  the  natural  processes 
of  absorption  and  evaporation,  reach  said  bayou,  so  as  to  pollute  its 
waters,  if  it  were  not  for  the  wrongful  and  intentional  acts  of  the 
defendants  as  aforesaid,  in  conducting  it  by  means  of  said  ditches  to 
aaid  bayou  or  to  such  points  as  will  carry  it  by  the  natural  drainage 
on  into  said  bayou. 

'That  such  matter,  consisting  as  aforesaid,  of  oil,  salt  water  and 
other  matter,  is  very  obnoxious  and  carries  with  it  poisonous  and  dis- 
agreeable sediments  and  gives  rise  to  obnoxious  and  poisonous  gases, 
and  that  thus  and  thereby  the  defendants  have  wrongfully  polluted 
and  poisoned  the  waters  of  said  Pine  Island  bayou,  and  have  destroyed 
all  the  fish  in  said  bayou  on  plaintiffs'  premises,  and  now  cause  large 
quantities  of  oil  and  said  obnoxious  matter  to  be  carried  through  said 
bayou  and  to  stand  as  a  scum  on  the  water  thereof,  and  have  totally 
destroyed  said  waters  for  watering  stock  and  for  all  domestic  pur- 
poses, and  said  bayou  being  a  stream'  running  through  a  low  and  flat 
territory,  spreads  over  a  wide  area  of  the  lands  of  plaintiffs  during 
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the  freshets  and  seasons  of  abundant  rainfall,  which  frequently  has 
occurred  and  will  continue  to  occur,  and  thereby  distributes  oil  and 
poisonous  sediments  on  the  lands  of  plaintiff,  injuring,  if  not  destroy- 
ing, tlie  trees  and  grass  thereon,  and  gives  rise  at  all  times  to  ob- 
noxious vapours  and  gases  and  disagreeable  and  nauseous  smells,  which 
pervade  plaintiffs'  premises,  which  are  specially  disagreeable  at  and 
around  the  homes  of  plaintiffs,  and  tend  to  cause  sickness  and  greatly 
depreciates  the  rental  value  of  plaintiffs*  lands  upon  the  market,  as 
well  as  it  injures  them  for  the  home  uses  and  purposes  of  plaintiffs. 

"That  plaintiffs  are  engaged  in  farming  and  raising  of  stock  and 
own  large  quantities  of  cattle,  horses  and  hogs  and.  other  domestic  ani- 
mals, which  have  no  other  place  for  watering  except  in  said  bayou, 
and  for  this  purpose  said  premises  are  rendered  almost,  if  not  quite, 
valueless. 

"And  plaintiffs  further  say  that  said  oil  is  very  combustible  and 
likely  to  catch  fire,  and  docs  at  times  catch  fire  and  constantly  keeps 
in  danger  the  timber  on  the  lands  of  plaintiff,  which  is  valuable 
and  plentiful,  and  is  likely  to  be  destroyed,  and  a  large  quantity  has 
been  destroyed  by  fire  arising  from  the  combustible  character  of  said 
oil.  Whereby  the  plaintiffs  say  that  by  reason  of  all  tiie  injuries 
herein  alleged  they  have  been  damaged  in  common  in  the  sum  of 
$7,000  as  to  the  property  held  in  common  by  them. 

"And  plaintiffs  further  say  that  the  deifendants  continue  to  so 
corrupt  said  water  and  injure  plaintiffs,  as  aforesaid,  and  plaintiffs' 
premises,  and  will,  so  far  as  plaintiffs  believe  and  so  allege,  continue 
to  do  so,  to  their  irreparable  injury,  unless  restrained  by  this  honorable 
court. 

"Wherefore,  plaintiffs  pray  that  a  writ  of  injunction  issue,  perpet- 
ually restraining  defendants,  their  agents,  servants  and  employees, 
from  further  maintaining  the  nuisances  hereinabove  described,  and 
commanding  them  to  desist  froni  further  injuring  plaintiffs  and  their 
land  and  premises  in  the  manner  hereinbefore  set  out,  and  for  the 
damages  hereinbefore  alleged,  for  all  costs  in  this  behalf  expended, 
and  for  such  other  relief,  general  and  special,  as  the  court  may 
deem  adequate.'* 

To  this  petition  each  of  the  defendants  presented  a  general  demur- 
rer and  special  exceptions  raising  the  questions  of  misjoinder  of 
parties  and  causes  of  action,  and  challenging  the  sufficiency  of  the 
petition  on  the  ground  that  there  are  no  sufficient  allegations  of  neg- 
ligence on  the  part  of  defendants  to  render  them  liable  to  plaintiffs 
for  damages  for  the  injury  complained  of  or  to  entitle  plaintiffs  to 
an  injunction.  The  trial  judge  overruled  the  general  demurrers  and 
the  exceptions  raising  the  question  of  misjoinder,  but  sustained  the 
exception  attacking  the  petition  on  the  ground  that  it  contained  no 
sufficient  allegation  of  negligence.  The  plaintiffs  declined  to  amend 
to  meet  the  ruling  of  the  court  and  their  suit  was  dismissed. 

Fnder  proper  assignments  of  error  appellants  complain  of  the  ruling 
of  the  trial  court  in  sustaining  appellees'  exceptions  to  the  petition 
on  the  ground  above  stated. 

Fnder  their  assignments  appellants  contend,  first,  that  the  fact^ 
alleged  in  the  petition  entitle  them  to  the  relief  sought  regardless  of 
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the  qaestion  of  whether  sach  facts  show  negligence  on  the  part  of 
appellees  in  the  mining  operations  conducted  by  them  on  their  lands; 
and  second,  that  if  it  was  necessary  to  their  right  to  recover  to  allege 
and  prove  negligence  on  the  part  of  appellees  the  facts  alleged  are 
sufficient  to  show  such  negligence.  The  contention  of  appellees  is 
thus  stated  in  the  brief  filed  by  the  J.  M.  Quflfey  Petroleum  Company: 

''Where  the  petition  shows,  as  in  this  case,  that  the  defendants 
were  engaged  in  a  lawful  business,  to  wit,  drilling  for  and  extracting 
oil  from  their  lands,  and,  inferentially,  that  the  wells  could  be  drilled 
only  on  these  lands,  since  they  were  the  producing  oil  lands — in  other 
words,  the  wells  had  to  be  located  where  the  oil  was,  and  there  could 
be  no  choice  of  location,  then,  before  plaintiffs  could  recover  for  dam- 
ages caused  by  the  operation  of  such  wells,  it  is  necessary  that  the 
petition  show  that  the  wells  were  negligently  operated,  or  negligently 
drilled,  or  that  the  drainage  was  negligently  conducted;  in  other  words, 
that  the  damage  was  caused  by  the  negligent  act,  or  want  of  care, 
on  the  part  of  defendants/' 

The  question  thus  presented  is  one  upon  which  the  authorities  are 
not  in  entire  accord.  It  is  a  general  principle  of  law  that  the  owner 
is  entitled  to  the»  ordinary  and  natural  use  and  enjoyment  of  his 
property,  and  if  while  lawfully  in  such  use  and  enjoyment,  without 
Ji^gUgence  or  malice  on  his  part,  an  unavoidable  loss  occurs  t'^  his 
neighbors  it  is  damnum  absque  injuria,  for  the  lawful  use  of  one's 
own  may  cause  damage  to  another  and  yet  no  legal  wrong  has 
been  done  or  liability  incurred.  On  the  other  hand,  the  maxim  that 
one  must  so  use  his  own  as  not  to  injure  another  is  generally  recog- 
nized and  enforced,  and  it  is  often  extremely  difficult  to  decide  which 
of  these  principles  should  control  in  determining  the  rights  of  the 
parties  in  the  particular  case. 

In  the  case  of  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Oaks,  94  Texas,  160, 
Justice  Williams  in  discussing  this  question  says:  "In  such  cases  it 
is  evident  that  all  of  the  circumstances  of  the  situation  must  be  taken 
into  consideration,  the  importance  of  the  use  to  the  owner,  as  well 
as  the  extent  of  the  damage  to  be  inflicted  upon  his  neighbor,  and  the 
rights  of  the  parties  are  to  be  adjusted  in  i  practical  way,  the  ques- 
tion being  whether  or  not  the  proposed  use  is  a  reasonable  one  under 
all  the  circumstances.'*  Other  authorities  express  this  idea  more 
concisely  in  saying  that  in  such  cases  there  must  be  a  balancing  of 
the  rights  of  the  parties. 

Appellees  have  the  right  in  the  use  and  enjoyment  of  their  prop- 
erty to  extract  the  oil  therefrom,  and  if  in  so  using  it  they  are  not 
negligent  in  conducting  their  mining  operations  there  might  be  con- 
sequential injury  to  appellants'  property  necessarily  resulting  there- 
from which  would  be  damnum  absque  injuria. 

But  this  is  not  the  case  made  by  appellants'  petition.  It  can 
not  be  reasonably  inferred  from  the  allegations  of  the  petition  that 
the  drainage  of  the  waste  oil  and  salt  water  collected  on  appellees' 
land  into  Pine  Island  bayou  is  a  natural  and  necessary  consequence 
of  the  operation  of  appellees'  oil  wells,  but  on  the  contrary  it  is  al- 
leged that  in  so  draining  their  oil  fields  appellees  have  disregarded  the 
natural  lay  of  the  land. 
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If  the  rule  coat  ended  for  by  .appellees  is  the  correct  rule  to .  apply 
in  cases  in  which  by  the  opening  of  mines  on  one's  own  land  ad- 
joining a  stream,  the  waters  of  the  stream  are  polluted  by  the  natural 
drainage  from  the  mine  and  the  lands  of  other  riparian  owners  are 
thereby  damaged,  it  does  not  follow  that  this  rule  should  apply  in 
this  case  where  the  facts  alleged  show  that  the  pollution  of  the  stream 
is  not  the  necessary  or  natural  result  of  the  operation  by  appellees 
of  their  oil  wells,  but  is  due  to  their  allefifed  wronrful  acts  in  directly 
conveying  their  waste  oil  and  salt  water  into  the  bayou,  it  being 
alleged  in  the  petition  that  said  waste  oil  and  salt  water  'Vould  not, 
on  account  of  the  lay  of  the  land,  by  reason  of  the  natural  process 
of  absorption  and  evaporation,  reach  said  bayou  so  as  to  pollute  its 
waters,  if  it  were  not  for  the  wrongful  and  intentional  acts  of  the 
defendants  as  aforesaid,  in  conducting  it  by  means  of  said  ditches 
to  said  bayou  or  to  such  points  as  will  carry  it  by  the  natural  drain- 
age on  into  said  bayou.** 

It  is  unnecessary  to  cite  authorities  upon  the  general  proposition 
that  the  wrongful  pollution  of  a  cttream  by  one  riparian  owner  to  the 
injury  of  others  will  give  a  cause  of  action  to  the  parties  so  injured 
and  entitle  them  to  enjoin  the  acts  causing  such  pollution  and  to 
recover  damages  for  the  injury  thereby  caused  them.  It  is  dear 
that  if  the  petition  had  alleged  that  appellees  had  conveyed  the 
waste  oil  and  salt  water,  collected  on  their  lands,  by  other  means 
than  ditches  and  thrown  it  into  the  bayou,  thereby  polluting  its 
waters,  they  would  be  liable  to  appellants  for  any  injury  thus  caused 
them,  and  we  can  see  no  distinction  between  such  case  and  the  one 
made  by  the  petition. 

If,  however,  the  petition  could  be  construed  as  showing  that  the 
drainage  of  the  oil  field  into  the  bayou  and  the  consequent  pollu- 
tion of  the  stream  was  the  natural  result  of  the  careful  and  proper 
operation  by  appellees  of  their  oil  wells,  we  would  not  hold  that 
they  could  so  pollute  the  waters  of  the  bayou  to  the  injury  of  ap- 
pellants as  alleged  in  their  petition  without  incurring  liability  there- 
for. As  riparian  owners  appellants*  rights  in  the  bayou  are  as  high 
as  are  those  of  appellees,  and  the  use  of  the.  stream  by  each  must  be 
consistent  with  the  rights  of  the  other,  and  the  maxim,  sic  uteri 
tuum,  etc.,  must  be  observed  by  both.  The  necessities  of  one  man's 
business  can  not  be  the  standard  of  another's  rights  in  a  thing  which 
belongs  equally  to  both.  We  think  such  a  case  should  be  governed 
by  the  ordinary  rules  applicable  to  a  suit  by  a  riparian  owner  to  re- 
cover damages  for  the  Pollution  of  the  stream,  and  it  would  be  no 
defense  to  such  suit  to  show  that  the  pollution  was  the  natural 
consequence  of  the  conduct  by  the  defendants  of  a  lawful  business, 
and  was  not  caused  by  any  ''"eglig  ice  on  their  part. 

We  do  not  f  ink  this  holding  is  in  conflict  with  the  rule  announced 
in  the  case  of  Gulf,  C.  &  S.  P.  Ry.  v.  Oaks,  supra,  nor  with  the 
decision  in  the  case  of  Texas  &  Sabine  By.  v.  Meadows,  73  Texas,  32. 
Neither  of  these  cases  were  suits  for  damages  for  pollution  of  a 
stream  and  the  consequent  destruction  of  the  rights  of  a  riparian 
owner  to  its  use  for  domestic  purposes,  and  it  does  not  follow  that 
because  the  injury  complained  of  in  those  cases  was  held  to  be  of 
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damnum  absque  injuria,  that  the  same  conclusion  should  be  reached 
in  this  case. 

The  case  of  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.,  126, 
supports  appellees'  contention,  but  we  do  not  think  that  decision  is 
sustained,  by  the  weight  of  authority,  or  is  sound  upon  principle.  In 
that  case  the  necessities  of  a  great  industry,  in  which  a  large  portion 
of  the  people  of  the  State  were  interested,  were  given  a  controlling 
effect  by  the  court  in  the  final  determination  of  the  questions  pre- 
sented. The  case  was  four  times  before  the  Supreme  Court,  and  upon 
three  of  the  appeals  the  court  refused  to  sanction  the  contention 
of  the  coal  company  that  it  could  not  be  held  responsible  for  dam- 
ages to  a  riparian  owner  for  injury  caused  him  by  the  pollution  of 
the  stream  by  the  pumping  of  the  water  from  appellants'  coal  mines 
into  said  stream,  it  being  shown  that  this  was  the  usual  and  ordinary 
manner  of  operating  a  coal  mine  and  said  stream  was  the  natural 
dittinage  of  the  land  upon  which  the  coal  mine  was  situate.  On  the 
fourth  appeal,  however,  the  court  reversed  its  former  ruling,  and 
held  "that  the  use  and  enjoyment  of  a  stream  of  pure  water  for 
domestic  purposes  by  the  lower  riparian  owners  who  purchased  their 
lands  and  built  their  houses  and  laid  out  their  grounds  before  the 
opening  of  the  coal  mine,  the  acidulated  waters  from  which  rendered 
the  stream  entirely  useless  for  domestic  purposes,  must,  ex  necessitate, 
give  way  to  the  interest  of  the  community  in  order  to  permit  the  de- 
yelopment  of  the  natural  resources  of  the  country  and  to  make  pos- 
sible the  prosecution  of  the  lawful  business  of  mining  coal."  Three 
of  the  seven  judges  of  the  court  refused  to  concur  in  this  opinion. 

The  fallacy  of  the  ground  upon  which  this  opinion  is  based  is  thus 
clearly  exposed  in  one  of  the  former  opinions  of  the  court  in  the 
same  case:  'T^he  consequences  that  would  flow  from  the  doctrine 
contended  for  could  be  readily  foretold.  Relaxation  of  legal  liabili- 
ties and  remission  of  legal  duties  to  meet  the  current  needs  of  great 
business  organizations  in  one  direction  would  logically  be  followed 
bj  the  same  relaxation  and  remission  on  the  same  grounds  in  all 
directions.  One  invasion  of  individual  rights  would  follow  another 
and  it  would  only  be  a  question  of  time  when  under  the  operation 
of  even  a  single  colliery  a  whole  countryside  would  be  depopulated." 

The  right  of  a  riparian  owner  to  recover  damages  for  injury  to 
his  property  caused  by  the  pollution  of  the  stream  regardless  of 
the  question  of  negligence  on  the  part  of  the  defendants  in  causing 
such  pollution  is  recognized  by  the  following  authorities:  Strobel  v. 
Kerr  Salt  Co.,  79  Am.  St.  Sep.,  643;  Columbus,  etc..  Coal  Co.  v. 
Tucker,  12  L.  B.  A.,  577;  Berger  v.  Minneapolis  Gas  Light  Co.,  60 
Minn.,  296;  30  Am.  &  Eng.  Ency.  Law,  p.  378,  and  authoirities  there 
cited. 

In  their  original  and  second  amended  petition  appellants,  J.  W. 
and  J.  B.  Teel,  sought  to  recover  damages  for  the  alleged  injury  to 
the  two  tracts  of  land  held  by  each  in  severalty  in  addition  to  the 
damages  claimed  to  the  land  owned  by  them  in  common  with  the  other 
plaintiff.  The  trial  court  sustained  exceptions  to  this  petition  on  the 
ground  of  misjoinder  of  causes  of  actioUi  and  said  appellants  excepted 
Vol.  XLVII.  Civil— 11. 


162  Texas  Civil  Appeals  Reports,  Vol.  47.  [June, 

to  this  ruling,  but  in  compliance  therewith  in  the  third  amended 
petition  filed  by  all  of  the  plaintiffs  said  appellants  expressly  dis- 
missed their  claim  for  damages  to  the  land  held  by  them  in  severalty. 
Tinder  an  appropriate  assignment  of  error  they  here  complain  of 
the  ruling  of  the  trial  court  in  holding  that  they  could  not  set  up 
in  this  suit  their  claim  for  damages  to  the  lands  held  by  them  in 
severalty.  We  think  the  trial  court  erred  in  this  ruling.  All  of  the 
plaintiffs  have  a  common  complaint  against  the  defendants  for  an 
injury  of  the  same  kind  inflicted  by  the  same  acts  and  they  would 
have  the  right  to  join  in  a  suit  for  injunction  to  restrain  the  com- 
mission of  the  acts  complained  of  if  none  of  them  owned  any  of 
the  lands  in  common.  In  Stroebel's  case,  supra,  this  was  expressly 
decided.  They  being  entitled  as  individual  owners  to  join  in  the 
suit  for  injunction  to  protect  the  land  held  by  them  in  severalty  from 
the  injury  complained  of,  it  would,  we  think,  necessarily  follow  that 
in  such  suit  they  could  also  assert  their  claim  for  damages  suffered 
by  them  individually  by  reason  of  such  injury..  There  can  be  no  rea- 
son why  they  should  not  be  allowed  in  this  suit  to  adjudicate  all  of 
their  claims  against  the  defendants  growing  out  of  the  alleged  wrong- 
ful acts  of  which  complaint  is  made  and  against  which  the  injunction 
is  sought.  This  holding  is,  we  think,  required  by  the  rule  against 
a  multiplicity  of  suits. 

From  the  conclusion  above  expressed  it  follows  that  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded,  and  it 
is  so  ordered. 

Reversed  and  remanded. 


Waters-Pierce  Oil  Compaky  v.  State  op  Texas. 

Decided  June  2S,  1907. 

1. — ^Receivers — Conflict  of  Jnrisdlotlon. 

When  the  power  of  a  court  having  jurisdiction  is  first  invoked  to  seize 
and  administer  property,  its  jurisdiction  is  ezclusi/e,  and  no  other  court  of 
concurrent  jurisdiction  can  interfere  to  materially  disturb  or  hinder  the  former 
in  the  exercise  of  ita  authority  and  jurisdiction  over  the  res. 

8. — ^Appeal — Supersedeas — Jurisdiction  over  Ees. 

Appeal  with  supersedeas  from  an  order  appointing  a  receiver  merely  sus- 
pends the  enforcement  of  the  judgment  of  the  trial  court,  but  does  not  deprive 
the  appellate  court  of  its  power  and  jurisdictio  o  er  the  res,  and  to  finally 
dispose  of  the  same,  and  to  protect  it  by  the  exercise  of  its  authority  during 
the  time  the  controversy  is  pending. 

3. — ^Eeoelver^-^urisdietion  in  Eem. 

The  judgment  of  a  District  Court  of  T^cas  depriving  a  foreign  corporation 
of  its  right  to  do  business  in  this  Stato  for  violation  of  the  law  against  trusts 
and  unlawful  combinations,  and  appointing  a  receiver  for  its  proper^,  tinder  the 
terms  of  the  Act  of  April  11,  1907,  was  for  the  purpose  of  subjecting  soch 
property  to  the  judgment  for  the  penalties  recovered,  and  was  a  procee£ng  in 
rem  drawing  to  the  custody  of  the  court  all  the  property  of  the  corporation. 

4. — Same— When  Jurisdiction  Attaches. 

The  order  appointing  a  receiver,, the  defendant  being  m  cooxt,  attaches  the. 
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jnriBdictioiL  of  the  court  in  rem,  by  relation,  from  the  time  of  the  filing  of  the 
bill  for  such  appointment. 


— Appeal — Supersedeas. 

By  appeal  and  supersedeas  of  the  order  appointing  a  receiver  the  jurisdiction 
is  transferred  to  the  appellate  court,  and  with  it  the  power  to  administer  all 
remedies  necessary  to  the  preservation  of  the  res  to  await  final  judgment,  and 
the  exemption  from  interference  with  this  power  by  other  tribunals. 

6. — Conflict  of  Juritdietion. 

The  Circuit  Court  of  the  United  States  having  appointed  a  receiver  of 
the  property  involved  in  this  suit  charged  by  its  order  with  full  power  to 
administer  and  dispose  of  such  property,  of  which  he  has  taken  possession, 
and  this  when  jurisdiction  over  the  same  had  attached  to  the  Couit  of  Civil 
Appeals  by  the  pending  proceedings  and  receivership,  the  receiver  appointed 
by  the  trial  court  is  directed  to  apply  to  the  United  States  court  for  such 
ordeni  as  may  be  necessary  to  protect  the  jurisdiction  of  this  court. 

7. — ^BecelTer — Juisdlotiou  of  the  Court  of  Civil  Appeals. 

In  the  opinion  of  Justice  Key,  the  Court  of  Civil  Appeals,  if  not  authorized 
by  the  general  principles  of  law  to  appoint  a  receiver  to  protect  its  jurisdiction 
over  the  property  pending  its  hearing  of  the  appeal,  has  statutory  authority 
therefor  by  section  2  of  the  Act  of  April  11,  1007;  and  the  court  should 
appoint  such  receiver,  treating  the  appointment  of  the  receiver  by  the  Federal 
Court  and  his  possession  as  void  because  jurisdiction  had  first  attached  to  the 
8tate  Court,  and  should  enforce,  by  injunction  or  other  appropriate  process, 
the  delivery  of  possession  by  him  to  the  receiver  here  appointed. 

Petition  for  the  appointment  of  a  receiver  and  for  other  relief,  to 
the  Court  of  Civil  Appeals  for  the  Third  District,  in  the  pending 
appeal  of  the  Waters-Pierce  Oil  Company  v.  State  of  Texas,  from  the 
District  Court  of  Travis  County. 

Robert  V.  Davidson,  Attorney-General,  Jewel  P.  Lighifoot  and 
TV.  E,  Hawkins,  Assistants,  Jno.  W.  Brady,  County  Attorney,  and 
Gregory  &  Baits,  for  application. 

Cochran  &  Penn  and  N.  A.  Stedman,  for  respondent. 

FISHEB,  Chief  Justice.— On  June  21,  1907,  the  State  of  Texas, 
a  party  to  the  above  styled  cause,  through  and  by  its  attorney-general 
and  the  county  attorney  of  Travis  County,  and  Robert  J.  Eckhardt, 
receiver  of  the  property  of  the  Waters-Pierce  Oil  Company,  pre- 
sented to  this  court  an  application  on  behalf  of  the  State  and  the 
receiver,  stating  substantially  that  on  the  22d  day  of  September, 
1906,  the  State  instituted  in  the  District  Court  of  Travis  County, 
Texas,  a  suit  against  the  Waters-Pierce  Oil  Company,  a  corpora- 
tion organized  under  the  laws  of  Missouri,  and  exercising  and  carry- 
ing on  its  business  in  this  State  under  a  permit  so  to  do.  The  pur- 
pose and  object  of  the  suit  was  to  recover  of  the  oil  company 
penalties  and  to  cancel  its  permit  to  do  business  in  the  State  on 
account  of  violation  of  certain  provisions  of  the  anti-trust  laws 
of  this  State.  That  the  case,  upon  issues  joined,  came  on  for  trial 
on  the  20th  day  of  May,  1907,  and  terminated  on  June  1,  1907, 
with  a  verdict  and  judgment  in  favor  of  the  State  against  the  de- 
fendant for  Uie   sum  of  $1,623,900,  and  canceling  tiie  permit   of 
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the  defendant  to  cany  on  and  conduct  its  business  within  this 
State.  That  on  the  first  day  of  June,  1907,  after  the  return  of 
the  verdict  and  the  entry  of  the  judgment,  the  State  presented  to 
the  judge  of  the  court  where  the  case  was  pending  an  application 
for  the  appointment  of  a  receiver  of  the  property  and  assets  and 
business  of  the  defendant  corporation  within  the  State  of  Texas, 
which  application  was  set  down  for  hearing  on  the  8th  day  of  June, 
1907.  In  that  application  the  State  also  requested  an  injunction 
restraining  the  defendant  from  removing  any  of  its  property  from 
the  limits  of  the  State  of  Texas;  and  also  stating  in  the  applica- 
tion that  the  State,  by  virtue  of  a  recent  Act  of  the  Legislature, 
had  a  lien  upon  all  of  the  properties  and  assets  of  the  defendant 
company  for  the  satisfaction  of  the  judgment  that  the  court  had 
rendered. 

At  the  same  time  the  court,  upon  application  therefor,  issued  a 
temporary  restraining  order  to  that  effect,  prohibiting  the  defend- 
ant, its  agents,  officers  and  attorneys,  from  removing  beyond  the 
State  any  of  the  assets  of  the  defendant  corporation,  which  order, 
by  subsequent  decree,  was  kept  alive  and  was  not  superseded  by 
the  appeal.  Upon  this  application  for  receiver  and  injunction,  etc, 
notice  was  issued  and  served  on  the  defendant  on  the  first  day  of 
June,  1907.  The  matter  coming  on  for  hearing  on  the  8th  day 
of  June,  the  court  passed  the  same  until  the  10th  day  of  June, 
when  upon  that  day  he  announced  that  he  would  appoint  a  receiver, 
as  requested,  but  would  for  forty-eight  hours  defer  naming  the 
person  to  be  so  appointed,  in  order  to  give  the  parties  through  their 
respective  counsel  opportunity  to  make  any  objections  they  desired 
to  Robert  J.  Eckhardt,  otherwise,  at  the  end  of  that  time,  Eckhardt 
would  be  appointed.  Thereafter,  on  the  13th  day  of  June,  1907, 
no  objections  being  made,  the  court  entered  an  order  confirming 
the  order  of  June  10th,  providing  for  the  appointment  of  a  receiver, 
and  named  and  appointed  Eckhardt  receiver  of  all  of  the  propierty 
and  assets  of  the  defendant  Waters-Pierce  Oil  Company  within 
this  State,  or  that  may  thereafter  come  within  the  State;  and  further 
provided  that  the  temporary  injunction  previously  granted  should 
continue  in  force.  On  June  15th,  the  court,  by  amended  order, 
specifically  and  more  largely  defined  the  duties  of  the  r^eceiver, 
but  in  no  wise  affected  his  power  and  authority  to  take  possession 
of  the  property  of  the  defendant  company.  The  amended  order 
is  as  follows: 

'In  District  Court,  Travis  County,  Texas, 

June   15,   1907. 

ooo- 

24,551.     The  State  of  Texas  v.  Waters-Pierce  Oil  Company. 

"And  now  on  this  15th  day  of  June,  A.  D.  1907,  at  a  regular 
torm  of  this  court, 

*^It  is  considered,  ordered,  adjudged  and  decreed  by  the  court 
that  the  orders  of  this  court  made  and  entered  in  said  cause  on 
the  10th  day  of  June,  A.  D.  1907,  and  the  13th  day  of  June,  A.  D. 
1907,  be  so  amended  as  to  hereafter  read  as  follows: 
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"And  now  on  this  10th  day  of  June,  1907,  at  a  regular  term  of 
this  court  there  came  on  to  be  heard  the  application  of  the  State 
of  Texas  for  the  appointment  of  a  receiver  of  the  property  and  assets 
of  the  Waters-Pierce  Oil  Company,  a  corporation,  pending  the  further 
disposition  of  this  cause,  and  the  court,  after  duly  considering  said 
application,  is  of  the  opinion  that  the  prayer  should  be  granted  and 
a  receiver  appointed  to  take  charge  of  all  the  property  and  assets 
of  the  defendant,  the  Waters-Pierce  Oil  Company,  situated  within 
the  State  of  Texas,  or  that  may  hereafter  come  within  the  State 
of  Texas,^  and  that  such  receiver  shall  immediately  take  charge  of 
all  of  said  property  and  assets  and  hold  the  same  subject  to  the 
further  orders  of  this  court,  and  said  receiver  is  hereby  directed  and 
instructed  to  continue  and  carry  on  the  business  of  the  defendant 
until  such  future  time  as  the  court  may  direct,  keeping  and  pre- 
serving the  property  coming  into  his  custody  and  carrying  on  the 
business  of  marketing  and  supplying  oil  to  the  public  in  the  State 
of  Texas,  with  the  right,  power  and  authority  to  continue  the 
Yarious  clerks,  servants  and  agents  of  every  class  and  grade  now 
in  the  employ  of  the  defendant  or  to  discharge  them  and  employ 
others  at  his  discretion  and  to  require  such  bonds  and  security 
to  himself  as  receiver  from  any  of  the  present  employes,  or  those 
hereafter  engaged  by.  him,  as  he  may  think  expedient  and  proper, 
and  to  sell  the  present  stock  of  oil  and  other  products  and  personal 
property  in  the  hands  of  the  defendant  and  which  may  come  into 
his  hands  as  receiver,  and  to  purchase  and  sell  other  oil,  products 
and  personal  property  in  the  regular  course  of  business  of  the  de- 
fendant to  the  same  effetct  ao  the  uefendant  could  or  might  have 
done  in  the  continuation  of  said  business,  so  that  said  business  may 
be  kept  up  to  its  present  condition  as  near  as  may  be;  and  the 
said  receiver  shall'  have  power,  under  control  of  the  court,  to  bring 
and  defend  actions  in  his  own  name  as  receiver,  to  take  charge 
and  keep  possession  of  the  property,  to  insure  the  same  against 
loss  and  destruction  by  fire  or  otherwise,  as  he  may  deem  proper, 
to  receive  rents,  collect,  compound  for,  compromise  demands,  employ 
one  or  more  attorneys  at  law,  make  transfers  and  generally  to  do 
such  acts  respecting  the  property  as  the  court  may  authorize  and 
all  the  expenses  of  said  receivership,  including  taxes,  insurance 
premiums,  attorney's  fees,  his  own  compensation  and  all  expenses 
of  said  receivership  to  be  paid  as  a  part  of  the  court  costs  of  the 
suit. 

'TTiat  the  temporary  injunction  heretofore  granted,  prohibiting 
the  defendant  from  moving  any  of  its  property  and  assets  beyond 
the  limits  of  the  State  of  Texas,  be,  and  the  same  is,  hereby  con- 
tinued in  force  until  the  further  orders  of  this  court 

"To  all  of  which  the  defendant  in  open  court  excepts,  and  in 
open  court  gives  notice  of  appeal  to  the  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District  of  Texas; 

"And  on  this  the  13th  day  of  June,  A.  D.  1907,  the  court  confirming 
said  order  and  in  pursuance  thereof  names  and  appoints  as  receiver 
herein  of  the  property  in  said  order  described,  Robert  J.  Eckhardt, 
ivbo  is  a  resident  citizen  of  tibe  county  of  Williamson,  in  the  State 
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of  Texas^  with  the  duties  and  powers  therein  named,  and  fixes  tlie 
amount  of  his  bond  as  such  receiver  at  ($250,000)  two  hundred 
and  fifty  thousand  dollars,  to  be  made  payable  to  the  judge  of  this 
court  and  his  successors  in  office,  for  the  use  of  all  parties  interested 
in  said  property  and  this  suit. 

"And  defendant  renewed  its  exceptions  to  the  appointment  of  a 
receiyer  and  gives  notice  of  appeal  from  the  order  appointing  a 
receiver  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial 
District  of  Texas,  at  Austin.'* 

The  bond  of  the  receiver  was  fixed  at  $250,000,  and  on  the  19th 
day  of  June,  1907,  at  10  o'clock  a.  m.,  the  bond,  with  proper 
sureties,  was  approved  and  filed  and  the  said  Eckhardt  at  the  same 
time  accepted   and  qualified  as  receiver. 

The  court  in  said  canse  on  the  15th  day  of  June,  1907,  made 
and  entered  an  order  fixing  the  sum  of  $100,000  as  the  amount  of 
bond  which  the  Waters-Pierce  Oil  Company  was  required  to  give  in 
order  to  perfect  an  appeal  from  the  order  appointing  a  receiver. 
On  the  19th  day  of  June,  1907,  at  10  o'clock  a.  m.,  the  AVaters- 
Pierce  Oil  Company  perfected  its  appeal  from  the  order  appointing^ 
a  receiver  under  a  bond  approved  by  the  court. 

On  the  15th  day  of  June,  1907,  a  motion  for  a  new  trial  pre- 
viously filed  by  the  Waters-Pierce  Oil  Company,  was  by  the  court 
overruled;  and  in  open  court  notice  of  appeal  was  given  to  the 
Court  of  Civil  Appeals,  which  notice  was  entered  in  the  minutes  of 
the  court.  Thereupon,  in  the  main  case,  the  Waters-Pierce  Oil 
Company,  defendant,  executed  a  supersedeas  appeal  bond  from  the 
judgment  for  penalties  and  cancellation  of  permit,  which  bond  was 
in  due  form  and  was  properly  approved  by  the  clerk  of  the  court. 

That  on  the  19th  day  of  June,  1907,  after  all  of  the  above  men- 
tioned proceedings  were  had,  there  was  filed  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Texas,  on  behalf  of 
one  Bradley  W.  Palmer,  who  claims  to  be  a  stockholder  in  the 
Waters-Pierce  Oil  Company,  a  bill  of  complaint  against  the  Waters- 
Pierce  Oil  Company,  with  the  request  for  the  appointment  of  a 
receiver  of  all  the  property  and  assets  of  the  defendant  company- 
situated  within  the  State  of  Texas.  That  in  response  to  the  prayer 
of  the  bill,  the  Hon.  David  Bryant,  Judge  of  the  Circuit  Court  of 
the  Eastern  District  of  Texas,  appointed  one  C.  B.  Dorchester  re- 
ceiver of  all  of  the  property  and  assets  of  the  company  situated 
within  the  State.  The  petition  proceeds  to  state  that  Dorchester, 
as  receiver,  will  dispose  of  the  property  of  the  Waters-Pierce  Oil 
Company,  thereby  depriving  the  State  court  of  its  authority  under 
the  receivership  to  administer  same.  The  application  concludes 
with  a  prayer  for  extensive  relief  against  the  receiver  appointed 
by  the  judge  of  the  United  States  Circuit  Court,  and  for  all  orders 
and  decrees  that  may  be  necessary  and  proper  to  be  entered  in 
protecting  this  court  in  the  jurisdiction  it  had  acquired  over  the 
property  by  virtue  of  the  appeal  from  the  orders  and  decrees  and 
judgments  of  the  trial  court. 

The  application  when  presented^  was  set  for  hearing  by  this  court 
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for  Monday,  June  24,  1907;  and,  under  instmctionB  of  the  court, 
notices  were  caused  to  be  issued  to  the  receiver  appointed  by  the 
Federal  Court  and  attorneys  for  the  Waters-Pierce  Oil  Company,  of 
the  time  and  place  when  the  application  would  be  considered.  On 
the  day  appointed  the  State  and  the  Waters-Pierce  Oil  Company 
appeared;  and  from  statements  and  arguments  in  open  court  then 
made,  and  from  affidavits  and  records  then  presented,  the  facts 
substantially  alleged  in  the  application  of  the  State  were  found 
t^  be  true.  And  in  addition  thereto,  the  fact  was  established  that 
Dorchester,  as  receiver,  had  qualified,  and  that  he  was  in  actual 
possession  of  the  property  of  the  Waters-Pierce  Oil  Company  situ- 
ated within  the  State,  and  that  the  receiver  appointed  by  the  State 
was  not,  and  had  never  been,  in  possession  of  any  of  the  property 
of  the  defendant  company;  that  the  order  of  the  United  States 
Court  was  very  comprehensive,  authorizing  the  receiver  to  take  pos- 
session of  all  the  property  of  the  Waters-Pierce  Oil  Company  within 
this  State,  and  to  carry  on  and  conduct  its  business  and  sell  its 
property.  The  receivership  in  that  court  is,  like  that  of  the  State 
court,  merely  confined  to  the  business  and  property  within  this 
State;  and  there  is  nothing  in  the  decree  of  the  TTnited  States 
Circuit  Court  recognizing  the  right  of  the  State,  as  fixed  by  the 
judgment  and  decree  on  appeal  in  this  court.  Nor  does  it  appear 
that  the  receivership  is  merely  temporary  and  for  the  purpose  of 
protecting  the  property  of  the  defendant  during  the  pendency  of 
the  appeal;  but  that  decree  is  so  comprehensive  that  final  action 
under  it  may  go  to  the  extent  of  the  final  and  complete  disposition 
and  diversion  of  all  the  property  and  assets  of  the  Waters-Pierce 
Oil  Company  within  this  State. 

There  is  a  rule,  not  only  one  of  comity,  but  which  by  force  of 
judicial  decisions  of  the»  highest  court  in  the  land  has  become  one 
of  jurisdiction,  a  rule  so  universally  recognized  that  no  court  will 
question  it,  and  it  majr  be  stated  to  be,  that  when  the  power  of  a 
court  of  jurisdiction  is  first  invoked  to  seize  and  administer  prop- 
erty, its  jurisdiction  is  exclusive,  and  no  other  court  of  concurrent 
junsdiction  can  interfere  to  materially  disturb  or  hinder  the  former 
in  the  exercise  of  its  authority  and  jurisdiction  over  the  res. 

In  Farmers  Loan  &  Trust  Company  v.  Lake  Street  Elevated  Ey. 
Co.,  177  IT.  S.,  51;  44  L.  Ed.,  671,  it  is  said:  **The  possession  of 
the  res  .  .  .  vests  the  court  which  has  first  acquired  juris- 
diction with  the  power  to  hear  and  determine  all  controversies  relating 
thereto;  and,  for  the  time  being,  disables  other  courts  of  coordinate 
jurisdiction  from  exercising  a  like  power.''  This  rule  is  essential 
to  the  orderly  administration  of  justice,  and  to  prevent  unseemly 
conflicts  between  courts  whose  jurisdictions  embrace  the  same  sub- 
jects and  persons.  Nor  is  this  rule  restricted  in  its  application 
to  cases  where  property  has  been  actually  seized  under  judicial  process 
before  a  second  suit  is  instituted  in  another  court,  but  it  often 
applies  as  well  where  suits  are  brought  to  enforce  liens  against  spe- 
cific property,  to  marshal  assets,  to  administer  trusts  or  liquidate 
insolvent  estates,  and  in  suits  of  a  similar  nature  where,  in  the 
progress   of  the  litigation,  the  court  may  be   compelled   to   assume 


168  Texas  Civil  Appeals  Reports,  Vol.  47.  [June, 

the  possession  and  control  of  the  property  to  be  affected.  The  rule 
has  been  declared  to  be  of  especial  importance  in  its  application  to 
Federal  and  State  courts.  Peck  v.  Jenness,  7  How.,  612;  12  L. 
Ed.,  841;  Freeman  v.  Howe,  24  How.,  450;  16  L.  Ed.,  749;  Moran 
V.  Sturges,  154  U.  S.,  256;  38  L.  Ed.,  981;  Central  Natl.  Bank 
V.  Stevens,  169  TJ.  S.,  432;  42  L.  Ei,  807;  Ilarkrader  v.  Wadley, 
172  U.  S.,  148;  43  L.  Ed.,  399.'' 

Chief  Justice  Fuller,  in  In  re  Tyler,  149  U.  S.,  186;  37  L.  Ed., 
696,  said:  "In  Covell  v.  He^nnan,  111  TJ.  S.,  176,  where  the  ques- 
tion arose  as  to  the  replevin  by  process  from  a  State  court  of  prop- 
erty held  by  a  United  States  Marshal,  which  this  court  held  could 
not  be  permitted,  Mr.  Justice  Matthews  delivering  the  opinion  said: 
*The  forbearance  which  courts  of  co-ordinate  jurisdiction  administered 
under  a  single  system,  exercise  towards  each  other,  whereby  con- 
flicts are  avoided  by  avoiding  interference  with  the  process  of  each 
other,  is  a  principle  of  comity,  with  perhaps  no  higher  sanction 
than  the  utility  which  comes  from  concord;  but  between  State 
courts  and  those  of  the  United  States,  it  is  something  more.  It  is 
a  principle  of  right  and  of  law,  and,  therefore,  of  necessity.  It 
leaves  nothing  to  discretion  or  mere  convenience.  These  courts 
do  not  belong  to  the  Fame  system,  so  far  as  their  jurisdiction  is 
concurrent;  and  although  they  co-exist  in  the  same  space,  they  are 
independent  and  have  no  common  superior.  They  exercise  jurisdic- 
tion, it  is  true,  within  the  same  territory,  but  not  in  the  same 
plane;  and  when  one  takes  into  its  jurisdiction  a  specific  thing, 
that  res  is  as  much  withdrawn  from  the  judicial  power  of  the  other, 
as  if  it  has  been  carried  physically  into  a  different  territorial 
sovereignty.  To  attempt  to  seize  it  by  a  foreign  process  is  futile 
and  void.* 

"This  principle  is  applicable  here,  for  whether  the  sheriff  were 
armed  with  a  writ  from  a  State  court  or  with  a  distress  warrant 
from  a  county  treasurer,  this  property  was  as  much  withdrawn  from 
his  reach  as  if  it  were  beyond  the  territorial  limits  of  the   State.'* 

This  principle  has  often  been  recognized  and  applied  when  juris- 
diction has  been  exercised  in  appointment  of  receivers,  which  is 
illustrated  in  many  of  the  cases  to  be  hereafter  cited.  Whether  this 
principle  shall  be  applied  in  affording  the  complainants  in  this 
instance  any  relief,  three  matters  mu^ii  firsu  be  determined: 

1.  What  was  the  nature  and  character  of  the  controversy  in 
the  trial  court?  Was  the  procedure  and  relief  merely  in  personam  or 
in  rem,  or  partly  so;  and  if  the  latter,  at  what  stage  of  the  pro- 
ceeding did  jurisdiction  attach? 

2.  If  it  was  a  proceeding  wholly  or  quasi  in  rem,  did  this  court 
retain  jurisdiction  when  the  appeals  were  prosecuted  under  super- 
sedeas bonds? 

3.  If  an  affirmative  answer  is  given  to  the  second  question,  does 
the  action  of  the  Circuit  Court  of  the  Eastern  District,  in  appoint- 
ing a  receiver  and  taking  possession  of  the  property,  materially 
interfere  with  the  exercise  of  jurisdiction  by  this  court,  or  do 
its  acts  come  within  a  recognized  exception  to   the  general  rule? 

Before   determining  these  questions  we  desire  to   say,  that  from 
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what  was  said  in  argument  in  submitting  this  controversy  and  from 
statements  made  by  counsel  who  represented  the  complainant  in 
the  Circuit  Court,  the  learned  judge  of  that  court  was,  in  appoint- 
ing a  receiver,  influenced  to  some  extent  by  the  opinion  in  Peoples 
Cemetery  Assn.  v.  Oakland  Cemetery  Company,  60  S.  W.  Rep., 
679,  and  like  cases.  We  are  also  impressed  with  the  idea  that  the 
learned  judge  in  making  the  appointment,  did  not  have  before  him 
the  Act  of  the  Legislature  which  took  effect  April  11,  1907.  The 
case  relied  on  was  doubtless  correctly  decided  upon  the  facts  peculiar 
to  it,  but  is  not,  in  our  opinion,  authority  for  the  proposition  that 
this  court,  if  jurisdiction  was  obtained  by  appeal,  lost  its  power 
orer  the  res  upon  execution  of  a  supersedeas  bond.  The  decision 
is  merely  to  the  effect  that  the  appeal  by  supersedeas  suspends  the 
enforcement  of  the  judgment  of  the  trial  court.  There  is  in  the 
opinion  an  expression  that  the  supersedeas  is  security  for  the  judg- 
ment. This,  in  one  sense,  is  correct;  but  can  not  be  held  to  mean 
that  if  there  is  a  res  in  controversy  which  has  been  brought  within 
the*  jurisdiction  of  the  court  when  the  appeal  was  perfected,  that 
the  supersedeas  bond  deprived  the  court  of  its  power  and  juris- 
diction over  the  res  and  to  finally  dispose  of  the  same,  and  to  protect 
it  by  the  exercise  of  its  jurisdictional  authority  during  the  time 
the  controversy  is  pending.  No  one  denies  the  fact  that  a  super- 
sedeas appeal  suspends  the  enforcement  of  the  judgment  of  the 
trial  court;  but  when  we  reach  the  broad  question  of  the  jurisdic- 
tion over  the  thing  involved  in  the  controversy,  the  authorities 
which  we  will  cite  in  disposing  of  the  questions  suggested,  are  per- 
snasiye  to  the  effect  that  it  was  never  intended  that  the  supersedeas 
appeal  should  deprive  the  appellate  court  of  jurisdiction  of  the 
property  in  controversy,  which,  in  whole  or  in  part,  was  the  subject 
of  litigation. 

In  disposing  of  the  first  question  the  inquiry  is:  Wliat  was  the 
nature  and  purpose  of  the  controversy  in  the  State  court?  A 
proper  answer  depends  largely  upon  the  purpose  and  effect  of  the 
Act  of  the  Legislature  of  April  11,  1907,  which,  as  before  said, 
went  into  operation  from  its  passage.  The  provisions  of  that  Act 
which    relate   to    the    subject   under    consideration,   are    as    follows: 

In  section  1  it  is  provided:  ^TV^henever  any  corporation  created 
under  the  laws  of  this  State,  or  any  foreign  corporation  authorized 
to  do  business  in  this  State,  shall  violate  any  law  of  this  State, 
including  any  law  against  trusts,  monopolies  and  conspiracies  or 
combinations  or  contracts  in  restraint  of  trade,  for  the  violation 
of  which  fines  or  penalties  or  forfeitures  are  provided,  all  property 
of  such  corporation  within  this  State  at  the  time  of  such  violation 
or  which  may  thereafter  come  within  this  State,  shall,  by  reason 
of  such  violation,  become  liable  for  such  fines  or  penalties  and  for 
all  costs  of  suit  and  of  collection,  and  the  State  of  Texas  shall 
have  a  lien  on  all  such  property  from  the  date  that  suit  shall  be 
instituted  by  the  attomey-^neral  or  district  or  county  attorney 
acting  under  his  direction  in  any  court  of  competent  jurisdiction 
within  tiiis  State  for  the  purpose  of  forfeiting  the  charter  or  can- 
celing the  permit  of  such  corporation,  or  for  such  fines  or  penalties. 
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The  institation  of  such  suit  for  snch  fine,  penalties  or  forfeiture 
shall  constitute  notice  of  such  lien.  Where  any  such  law  has  here- 
tofore been  violated,  or  shall  be  violated  before  the  taking  effect  of 
this  Act,  and  a  cause  of  action  exists  for  such  fine,  penalties  or 
forfeiture,  or  shall  come  into  existence  before  the  taking  effect 
of  this  Act,  and  suit  shall  be  filed  in  such  case,  the  State  shall 
have  a  lien  to  secure  the  payment  of  such  fine,  penalties  and  costs 
from  the  time  this  Act  shall  take  effect  on  all  property  of  such 
corporation  within  this  State  or  which  shall  thereafter  come  or 
be  brought  within  the  State.^' 

Section  2  is  as  follows:  "Any  action  or  cause  of  action  for  any 
fine,  forfeiture  or  penalty  that  the  State  of  Texas  has  or  may  have 
against  any  corporation  chartered  under  the  laws  of  this  or  any 
other  State,  Territory  or  Nation,  shall  not  abate  or  become  abated 
by  reason  of  the  dissolution  of  such  corporation,  whether  voluntary 
or  otherwise,  or  by  the  forfeiture  of  its  charter.  Whenever  a  cor- 
poration against  which  the  State  has  heretofore  instituted  suit  or 
shall  hereafter  institute  suit,  for  forfeiture  of  its  charter,  or  can- 
cellation of  its  permit,  or  for  fines  or  penalties  under  any  law  of 
this  State,  shall  dissolve  in  this  or  any  other  State,  or  shall 
have  a  judgment  rendered  against  it  in  this  or  any  other 
State  for  the  forfeiture  of  its  charter,  the  court  in  this  State 
in  which  suit  is  pending  shall  appoint  a  rteeiver  for  the 
property  and  business  of  such  corporation  within  this  State  or  that 
may  come  or  be  brought  within  this  State  during  sudi  receivership, 
or  the  court  may,  in  any  case  wherein  the  State  is  suing  any  such 
corporation  for  the  forfeiture  of  its  charter  or  of  its  permit  to  do 
business  in  this  State,  or  for  fines  or  penalties,  appoint  a  receiver 
for  such  corporation,  whenever  the  interests  of  the  State  may  seem 
to  require  such  action.  If  such  dissolution  shall  take  place  or 
judgment  of  forfeiture  be  rendered  against  such  corporation  before 
this  Act  takes  effect,  the  court  shall,  upon  the  taking  effect  of  this 
Act,  appoint  a  receiver  for  the  property  and^  business  of  such  cor- 
poration in  this  State;  and  the  State  shall  have  the  right  to  the 
writs  of  attachment,  garnishment,  sequestration  or  injunction,  with^ 
out  bond,  to  aid  in  the  enforcement  of  its  rights  created  by  this 
Act;  and  all  property  that  may  come  into  the  possession  of  any 
receiver  appointed  under  the  provisions  of  this  Act,  not  otherwise 
exempt  by  law,  shall  be  subject  to  the  lien  herein  created,  and  for 
the  payment  of  any  such   fine  or  penalty." 

Section  3  is  as  follows:  "The  attorney-general,  or  any  district 
or  county  attorney  acting  under  his  direction,  may  bring  suits  in 
the  name  of  the  State  of  Texas  for  the  foreclosure  of  such  lien  in 
the  District  Court  of  any  county  in  the  State  of  Texas,  and  in  case 
the  suit  for  foreclosure  should  be  brought  against  any  corporation 
which  has  dissolved  or  had  a  judgment  for  the  forfeiture  of  its 
charter  or  the  cancellation  of  its  permit  rendered  against  it,  pending 
any  suit  by  the  State  of  Texas  against  such  corporation  for  for- 
feiture of  its  charter  or  cancellation  of  its  permit  or  for  penalties 
or  fines,  service  may  be  had  upon  any  person  within  this  State 
who  acted  and  was  acting  as  agent  of  any  such  corporation  in  this 
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State  at  the  time  of  such  dissolution  or  forfeiture  of  charter  or 
cancellation  of  permit/' 

The  validity  of  this  Act  in  any  of  its  terms  not  questioned 
at  the  submission  of  this  controyersy;  and  we  know  of  no  good 
reason  why  its  main  features,  which  we  propose  to  discuss,  could 
be  objected  to  on  constitutional  grounds.  But,  however,  that  ques- 
tion is  not  before  us>  and,  for  the  purposes  of  the  disposition,  of 
this  application,  we  must  treat  the  Act  in  all  respects  as  valid. 

It  is  apparent  the  trial  court  had  before  it  the  Act  in  question, 
and  that  it  largely  governed  that  court  in  granting  the  injunction 
and  entering  the  order  appointing  a  receiver.  Beasonable  minds 
can  hardly  differ  as  to  the  purpose,  scope  and  effect  of  this  Act. 
One  of  its  principal  purposes  is  to  subject  the  property  of  the 
corporation  to  the  jurisdiction  of  the  court  upon  judgment  for 
penalties  :nd  decree  of  forfeiture  of  permit,  in  order  that  an  ulti- 
mate benefit  would  result  to  the  State  from  the  judgment  ren- 
dered; and  that,  in  keeping  with  the  policy  of  the  statute  that 
condemned  in  the  interest  of  the  public  the  illegal  business,  the  State 
could,  upon  dissolution  of  the  franchise  to  do  business,  by  control 
of  the  property  and  the  business,  administer  the  same  in  the  interest 
of  all  concerned,  and  thereby  could  effectually  dheck  a  further  pur- 
suit of  the. illegal  business  by  the  corporation  adjudged  guilty.  A 
proceeding  having  for  its  purpose  these  objects,  is  clearly  one  in 
rem;  and  if  the  terms  of  the  statute  are  invoked  to  accomplish 
all  tlie  purposes  authorized,  a  seizure  of  the  property  is  absolutely 
essential,  and  the  way  opened  by  the  statute  to  accomplish  this  is 
through  a  receiver;  and  the  court  having  so  ordered  and  decreed 
the  appointment  of  one,  there  was  drawn  to  the  custody  of  the 
court  all  of  the  property  of  the  corporation,  and  for  all  of  the  pur- 
poses enumerated,  as  stated  in  the  order.  For  the  efiicient  enforce- 
ment of  the  terms  of  the  statute,  in  addition  to  the  lien  created 
by  it,  it  also  provided  for  a  judicial  possession  and  seizure  of  the 
property;  and  when  the  court,  by  virtue  of  this  law,  laid  its  hands 
upon  it,  its  jurisdiction  completely  attached,  not  only  to  the  person 
oi  the  defendant,  but  to  the  thing  that  the  law  made  liable  for  the 
consequences  of  the  illegal  acts  denounced  by  the  statute  upon 
which  the  suit  is  based. 

When  did  the  property  become  in  cusiodia  legis,  and  when  did 
the  jurisdiction  of  the  trial  court  attach?  For  the  purpose  of  this 
controversy  we  need  not  discuss  the  conflict  of  decisions  which  on 
the  one  hand  hold  that  the  jurisdiction  is  complete  from  the  filing 
of  the  bill,  and  upon  the  other  that  it  does  not  attach  until  service 
of  subpoena,  for  here  in  this  instance  it  is  clear  that  the  defendant 
corporation  was  in  court  properly  served  and  appeared  in  the  re- 
ceivership proceeding.  When  service  is  had  or  there  is  the  equiva- 
lent by  appearance,  if  there  could  be  any  doubt  as  to  which  of  the 
two  lines  of  decisions  should  prevail,  the  weight  of  reason  and  au- 
thority is  clear  to  the  effect  that  the  jurisdiction  of  the  court  will, 
under  the  doctrine  of  relation,  after  order  made  commence  from 
the  time  of  the  filing  of  the  bill  for  appointment,  although  no 
possession  has  been  taken  by  the  receiver  of  the  property  sought  to 
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be  administered  by  the  court.  This  principle  is  well  settled.  "The 
commencement  of  a  suit,  the  object  of  which  is  to  have  certain 
property  sequestered  and  administered  for  the  benefit  of  all  having 
an  interest  herein,  and  the  possession  and  control  of  which  are 
necessary  to  grant  the  full  relief  prayed  for,  constitutes  an  equitable 
levy;  and,  pending  the  suit,  such  property  is  in  gremto  legis,  and 
the  court  whose  jurisdiction  is  first  invoked,  whether  State  or  Federal, 
has  the  exclusive  right  to  seize  and  administer  the  property  over 
another  court  of  concurrent  jurisdiction  in  which  a  subsequent 
suit  is  commenced,  though  a  receiver  be  first  appointed  therein 
and  actually  takes  possession  of  the  property."  Alderson  on  Re- 
ceivers, 24. 

In  Illinois  Steel  Co.  v.  Putnam,  68  Fed.  Rep.,  515,  in  the  Cir- 
cuit Court  of  Appeals  presided  over  by  the  circuit  judges  of  this 
district,  in  reaffirming  the  doctrine  of  Adams  v.  Mercantile  Trust 
Company,  66  Fed.  Rep.,  621,  a  decision  also  participated  in  by 
Judges  Pardee  and  McCormick,  the  court  said:  **Where  a  bill  in 
equity  brings  under  the  direct  control  of  the  court  all  the  property 
and  estate  of  the  defendants  or  of  certain  named  defendants,  or 
certain  designated  property  of  all  or  either  of  the  defendants, 
to  be  administered  for  the  benefit  of  all  entitled  to  share  in  the 
fruits  of  litigation,  and  the  possession  and  control  of  the  property 
are  necessary  to  the  exercise  of  the  jurisdiction  of  the  court,  the 
filing  of  the  bill  and  the  service  of  the  process  is  an  equitable  levy 
on  tlie  property;  and,  pending  the  proceeding,  such  property  may 
properly  be  held  to  be  in  gremio  legis.  The  actual  seizure  of  the 
property  is  not  necessary  to  produce  this  eflfect  where  possession 
of  the  property  is  necessary  to  granting  of  the  relief  sought.  In  such 
cases  the  commencement  of  the  suit  is  sufficient  to  give  the  court 
whose  jurisdiction  is  invoked  the  exclusive  right  to  control  the 
property." 

It  is  said  by  the  court  in  Dillon  v.  Oregon  Short  Line  Ry.,  66 
Fed.  Rep.,  622,  that  this  rule  is  founded  not  only  on  comity,  mere 
courtesy,  but  on  utility  and  principles  of  sound  policy.  There  are 
many  authorities  that  announce  substantially  the  same  rule,  among 
which  may  be  mentioned  Thorappon  v.  Holladay,  15  Ore.,  34;  14 
Pac.  Rep.,  725;  Merrian  v.  Ross,  122  Mo.,  435;  25  S.  W.  Rep.,  942; 
Judd  V.  Bankers  &  Merchants  Tel.  Co.,  31  Fed.  Rep.,  182;  Union 
Trust  Co.  V.  Rockford,  Rock  Island  Ry.  Co.,  6  Biss.,  197,  and  an- 
other like  case  in  the  same  book  on  page  286;  May  v.  Printup,  59 
Ga.,  129;  People  v.  Central  Bank,  53  Barb.,  412;  In  re  Hall  & 
Stillson,  69  Fed.  Rep.,  425;  Reisner  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
89  Texas,  659;  Northwestern  Iron  Co.  v.  Lehigh  Coal  Co.,  92  Wis., 
487,  and  Texas  Trunk  Ry.  Co.  v.  Lewis,  81  Texas,  1.  The  two 
Texas  cases  cited  are  instructive  upon  this  subject,  and  fully  sup- 
port the  text  as  quoted. 

In  Reisner  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Co.,  supra, 
it  is  said  in  speaking  of  the  appointment  of  a  receiver:  "This 
action  of  the  judge  was  sufficient,  if  followed  up  in  due  time  by 
the  appointment  of  a  receiver,  to  fix  the  jurisdiction  of  that  court 
upon  all  of  the  property  of  defendant  in  that  suit  as  to  liens  there- 
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after  attempted  to  be  acquired  througli  the  process  of  other  courts. 
Under  such  circumstances  the  appointment,  when  made,  would 
relate  back  to  the  filing  of  the  bill/' 

Hence  in  this  case,  from  the  orders  reviewed  in  the  light  of  these 
authorities,  it  is  clear  that  the  State  court  had  acquired  complete 
jurisdiction  of  the  res,  which  it  fully  retained  until  the  appeal  to 
this  court  was  perfected;  and  during  the  existence  of  its  authority, 
under  the  doctrine  stated,  no  court  had  the  power  to  disturb  its 
jurisdiction  or  invade  its  limits;  and  here  at  this  point  it  is  proper 
to  consider  the  second  question. 

In  Gulf,  Colorado  &  Santa  Fe  By.  v.  Ft.  Worth  &  N.  0.  By.,  68 
Texas,  103,  it  is  said :  ^'When  an  appeal  from  a  final  judgment  of  the 
District  Court  is  duly  perfected,  the  jurisdiction  over  the  case  ceases 
in  that  court  upon  its  adjournment  for  the  term  and  attaches  to 
the  Supreme  Court.  An  injunction  existing  in  the  lower  court  at 
the  time  of  appeal  may  be  conceded  to  become  the  injunction  of 
the  court  to  which  the  appeal  is  taken.  Teas  v.  Bobinson,  11  Texas, 
777;  McLauprhlin  v.  Janney,  6  Grat.,  609;  New  Brighton  &  N.  C. 
By.  Co.  V.  Pittsburg,  Y.  &  C.  By.  Co.,  105  Pa.  St.,  13;  Yeoman  v. 
Lasley,  36  Ohio  St.,  416 ;  Slaughter  House  Cases,  10  Wall.,  292." 

In  San  Antonio  Street  By.  v.  State,  38  S.  W.  Bep.,  64,  it  appears 
a  mandamus  was  issued  by  the  trial  court  requiring  the  Street  Bail- 
way  Company  to  operate  a  part  of  its  road.  There  was  an  appeal  by 
the  Street  Bailway  Co.  under  a  supersedeas  bond  from  this  decree. 
During  the  pendency  of  the  appeal  it  was  made  known  to  the  Court 
of  Civil  Appeals  where  the  case  was  pending,  that  the  railway  com- 
pany was  removing  the  rails  and  destroying  the  track.  Thereupon 
that  court  issued  an  injunction  restraining  a  further  destruction 
of  the  track,  etc.  In  the  opinion  delivered,  in  the  exercise  of  its 
jurisdiction  by  injunction,  and  in  holding  the  officers  of  the  com- 
pany guilty  of  contempt,  it  was  said:  *The  appeal  from  the  trial 
court  removed  the  case  from  that  court  and  placed  it  with  the  par- 
ties, as  well  as  the  subject  matter  of  litigation,  wholly  within  the 
jurisdiction  of  this  tribunal;  but  the  judgment  of  the  District  Court 
is  not  aflfected  by  the  appeal  further  than  proceedings  to  enforce 
it  are  stayed,  a  supersedeas  bond  having  been  filed." 

The  court  in  the  case  of  Churchhill  v.  Martin,  65  Texas,  368, 
in  speaking  of  its  jurisdiction,  says:  "That  the  execution  of  a 
judgment  awarding  a  peremptory  writ  of  mandamus  may  be  suspended 
by  a  proper  appeal  bond,  is  not  an  open  question  in  this  court. 
Griffin  v.  Wakelee,  42  Texas,  513.  After  the  approval  of  such  a 
bond  the  District  Court,  during  the  term,  still  has  jurisdiction  to 
modify  or  set  aside  the  judgment  appealed  from  (Blum  v.  Wetter- 
mark,  58  Texas,  125;  Garza  v.  Baker,  58  Texas,  487),  but  not  to 
enforce  such  judgment.  When  the  bond  has  been  filed  and  approved 
the  complaining  party  has  done  substantially  all  required  of  him  to 
give  this  court  jurisdiction  of  the  case;  and  this  court  may  then, 
under  the  Constitution,  to  protect  and  enforce  its  jurisdiction,  issue 
writs  of  injunction,  etc.'^ 

In  Wells  V.  Littlefield,  62  Texas,  30,  the  Supreme  Court,  in  speak- 
ing of  its  jurisdiction,  says:     "So  soon  as  the  jurisdiction  attaches 
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nnder  an  appeal  or  writ  of  error,  this  court  has  full  control  of  the 
cause,  and  can  make  soch  orders  concerning  it  as  may  be  necessary 
to  preserve  the  rights  of  the  parties  and  enforce  its  mandates.  This 
jurisdiction  continues  until  the  case  as  made  by  the  appeal  or  writ 
of  error,  is  fully  determined  by  this  court,  and  its  judgment  is 
completely  executed  by  the  court  below.  If  the  judgment  below 
is  affirmed,  or  reversed  and  rendered  or  reformed,  this  court  can 
see  that  the  party  in  whose  favor  its  decision  has  been  giv^  has 
the  benefit  of  all  proceedings  below  necessary  to  enforce  its  judg- 
ment'* 

Of  course,  it  is  needless  to  say  that  what  is  said  in  these  cases 
with  reference  to  the  jurisdiction  of  the  Supreme  Court  under  the 
old  system,  is  applicable  to  the  jurisdiction  of  the  Courts  of  Civil 
Appeals  under  the  present  system.  It  would  be  idle  to  engage  in 
argument  to  demonstrate  this  proposition. 

When  an  appeal  is  perfected  the  jurisdiction  of  the  appellate  court 
attaches,  not  partially  or  imperfectly,  but  to  the  entire  controversy 
that  is  involved  in  the  proceeding  on  appeal.  The  supersedeas  bond 
does  not  affect  the  jurisdiction  of  the  court  over  the  subject  of  con- 
troversy; it  merely  suspends  the  enforcement  or  execution  of  the 
judgment  below.  The  purpose  of  the  law  is  to  keep  alive  the  juris- 
diction over  the  subject  matter,  and  this  upon  appeal  is  a  mere  trans- 
fer from  one  tribunal  to  another;  and  can  it  be  reasonably  con- 
tended that  when  it  reaches  the  tribunal  in  which  a  bond  is  required 
of  the  party  appealing  that  he  will  abide  by  the  judgment,  sentence 
or  decree  of  the  court,  that  all  jurisdiction  of  the  subject  matter 
ceases,  and  that  the  court  is  limited  in  its  authority  only  to  what 
liability  may  be  established  against  the  obligors  in  the  bond.  Of 
course,  such  a  proposition  is  absurd;  for  in  many  cases  the  subject 
of  litigation,  the  res,  would,  by  reason  of  this  process  of  evolution, 
be  finally  converted  when  the  appellate  court  reached  its  decision 
into  practically  a  proceeding  in  personam.  If  there  is  a  res  in 
controversy  it  remains  so  to  the  end;  and  it  was  never  intended 
that  a  supersedeas  bond  would  destroy  the  power  of  the  court  to 
determine  the  rights  of  the  litigants  to  the  thing  in  controversy 
and  enter  such  a  decree  as  may  be  proper  to  i^s  disposition.  The 
State,  by  reason  of  the  appeal  bond,  lost  no  remedy  it  invoked  in 
the  trial  court  and  for  which  a  judgment  or  decree  went  in  its 
favor;  and  when  the  case  reached  here  it  fell  into  our  jurisdiction 
with  all  of  the  authority  of  this  court  extended  over  all  of  its  parts, 
which  jurisdiction  was  as  full  and  complete  as  that  possessed  by 
the  trial  court  before  appeal;  and  if  that  court  had  such  juris- 
diction of  the  res  before  appeal  that  no  tribunal  of  co-ordinate 
jurisdiction  could  disturb  it,  for  a  like  reason  there  should  be  no 
invasion  of  the  jurisdiction  of  this  court. 

In  disposing  of  the  third  question  it  is  sufficient  to  say  that  it 
is  hardly  possible  to  make  a  decree  broader  than  that  of  the  Circuit 
Court.  It  requires  the  receiver  to  take  possession  of  the  property 
of  the  oil  company,  and  to  administer  and  dispose  of  it  as  he  sees 
proper.  It  would  be  improbable  that  the  State  would  reap  much 
benefit  from  its  judgment  if   the  receiver  appointed  by  the   Circuit 
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Court  would  exercise  all  of  the  powers  and  authority  conferred  upon 
him  by  the  decree.  Hence  it  is  clear  that  the  exercise  of  jurisdiction 
by  that  court  will  materially  affect  the  interests  of  the  State  and 
the  exercise  of  jurisdiction  by  this  court.  An  examination  of  the 
authorities  illustrating  the  question  that  a  second  receivership  will 
be  allowed  by  another  court,  in  certain  instances,  affords  no  case 
that  will  justify  the  assumption  of  jurisdiction  by  the  Circuit  Court 
of  the  Eastern  District  in  taking  possession  of  the  property  in  con- 
troversy. The  decree  of  each  court  appointing  a  receiver  is  as  broad 
as  the  other.  Under  each  the  same  purposes  can  be  accomplished, 
and  the  same  protection  and  rights  accorded;  and  wj  see  no  peculiar 
circumstances  existing  which  would  justify  the  interference  by  the 
Circuit  Court  on  the  ground  that  the  proceedings  as  to  the  receiver- 
ship in  that  court  is  different  from  the  one  pending  in  this  court; 
nor  can  that  decree  be  construed  as  a  mere  temporary  expedient 
looking  to  the  preservation  and  protection  of  the  property  during 
the  time  the  case  in  this  court  is  pending  on  appeal. 

Complainant's  prayer  is  for  very  enlarged  orders,  going  to  the 
extent  of  asking  this  court  to  appoint  a  receiver  to  recover  and 
take  possession  of  the  property  and  mandatory  injunction  against 
tlie  receiver  Chester  B.  Dorchester  to  forthwith  cease  acting  as  re- 
ceiver and  to  turn  over  and  deliver  to  the  receiver  to  be  appointed 
by  this  court  control  and  management  of  all  the  property  of  the 
defendant  company,  and  an  injunction  enjoining  and,  restraining 
the  Waters-Pietce  Oil  Company,  and  its  agents  and  representatives 
from  selling  and  disposing  of  all  or  any  of  the  property,  and  from 
removing  the  same  out  of  the  State  of  Texas  pending  the  final  dis- 
position of  this  appeal.  There  is  also  a  request  for  an  order  au- 
thorizing the  receiver  so  appointed  by  this  court,  either  alone  or  in 
conjunction  with  the  State  of  Texas,  to  take  all  necessary  and  proper 
steps,  and  to  file  and  prosecute  in  said  receivership  proceedings 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Texas  and  elsewhere,  any  and  all  suits,  pleas  and  applications  as 
lie   and  the   attorneys   for   the   State  may  consider   proper   and   ex- 

rient  to  procure  the   surrender  of  all  the  property  from   Chester 
Dorchester,  or  other  receiver  that  may  be  appointed  to  act  with 
him  or  as  his  successor. 

There  are  only  two  members  of  this  court  present,  the  third 
being  unavoidably  absent  on  account  of  sickness,  therefore,  the 
court  has  been  unable  to  agree  upon  the  questions  whether  the 
plaintiff  is  or  is  not  entitled  to  all  of  the  relief  asked;  and  if 
we  see  proper  to  do  so,  each  member  of  the  court  may,  in  separate 
opinions  or  orally,  state  his  views  on  the  questions  of  difference. 
But,  however,  we  have  agreed  that  while  the  receiver  Eckhardt 
appointed  by  the  State  court  is,  by  virtue  of  the  supersedeas  bond, 
unable  to  take  possession  of  the  property,  he  is  so  far  subject  to 
the  jurisdiction  of  this  court,  by  virtue  of  his  qualification  as  re- 
ceiver, as  would  permit  us  to  request  and  direct  him,  in  conjunction 
with  the  plaintiff,  the  State  of  Texas  and  its  attorneys,  to  appear 
before  the  Hon.  Circuit  Court  of  the  United  States  for  the  Eastern 
District   of   Texas,   and   there  by  suit,  pleas   and   applications  urge 
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and  insist  upon  the  rights  of  the  State  and  the  jurisdiction  of  this 
court  in  and  to  and  over  the  property  in  controversy,  and  to  ask 
for  such  orders,  decrees  and  judgments  as  they  may  deem  neces- 
sary and  proper,  and  to  appeal  and  perfect  such  appeals  and  writs 
of  error  as  tliey  mav  deem  proper  and  necessary. 

In  Shields  v.  Coleman,  157  U.  S.,  168;  39  L.  Ed.,  662,  where 
there  was  a  clash  of  jurisdiction  between  the  State  and  Circuit 
Courts,  the  course  here  suggested  was  the  one  that  was  pursued 
in  the  case  cited.  In  other  words,  it  appears  that  the  State  receiver 
appeared  before  the  Circuit  Court  of  the  United  States  when  he 
was  deprived  of  possession  of  the  property  by  order  of  that  court, 
and  filed  his  motion  setting  up  the  facts  entitling  him  to  possession^ 
which  was  passed  upon  by  the  Circuit  Court  and  the  relief  he  prayed 
for  was  denied.  There  was  an  appeal  from  that  decree  and  its 
merits  are  considered  in  an  opinion  by  Judge  Brewer,  where  final 
relief  was  by  tlie  Supreme  Court  of  the  United  States  accorded 
the  State  receiver  in  accordance  with  the  terms  of  hie  prayer. 

We  feel  that  if  the  distinguished  judge  who  presides  over  the 
Circuit  Court  and  who  granted  the  receivership,  after  full  consid- 
eration concludes  that  our  views  as  expressed  in  the  opinion  handed 
down  are  correct,  that  he  will  readily  and  promptly  grant  such 
relief  as  the  State  and  the  receiver  appointed  by  the  State  court 
are  entitled  to. 

Writ  of  error  refused. 

KEY,  Associate  Justice. — Concurring  with  Chief  Justice  Fisher 
in  the  views  so  well  expressed  and  sustained  on  the  paramount  ques- 
tion in  this  case,  the  writer  deems  it  proper  to  reduce  to  writing 
his  views  upon  tlie  questions  upon  which  we  are  unable  to  agree. 
Upon  those  questions  I  am  of  the  opinion  that  this  court  has  the 
power  to  appoint  a  receiver,  and  that  it  should  do  so,  in  view  of  the 
facts  stated  in  the  verified  motion  and  not  in  any  wise  controverted. 
I  am  also  of  the  opinion  that  this  court  has  the  power  to  and  should 
issue  a  writ  of  injunction,  or  some  other  appropriate  writ,  against 
Mr.  Dorchester,  requiring  him  to  surrender  the  property  of  the  de- 
fendant, the  Waters-Pierce  Oil  Company,  to  the  receiver  appointed 
by  this  court. 

1.  As  to  the  first  question,  in  the  absence  of  statutory  authority, 
I  am  not  prepared  to  hold  that  the  appellate  courts  of  this  State 
do  not  possess  the  inherent  power  to  appoint  receivers  whenever  such 
action  may  be  necessary  to  a  proper  disposition  of  the  litigation  upon 
final  appeal.  That  valuable  compendium,  the  American  &  English 
Ency.  of  Law,  in  volume  8,  page  28,  states  the  rule  upon  that  sub- 
ject in  the  following  language:  **Every  regularly  constituted  court 
has  inherent  power  to  do  all  things  that  are  reasonably  necessary  for 
the  administration  of  justice  within  the  scope  of  its  jurisdiction,  and 
to  prevent  any  abuse  of  its  process."  And  the  Supreme  Court  of  the 
United  States  in  Pacific  Ry.  Co.  of  Missouri  v.  Ketchum,  95  U.  S., 
23,  which  was  pending  in-  that  court  on  appeal,  considered  an  appli- 
cation presented  for  the  first  time  in  that  court  for  the  appoint- 
ment of  a  receiver.     The  application  was  not  dismissed  nor  refused 
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upon  the  ground  that  the  court  was  without  jurisdiction  to  appoint 
a  receiver;  and  the  court,  speaking  through  Chief  Justice  Waite, 
said:  ''Without  undertaking  to  decide  whether  a  case  may  not 
arise  in  which  we  would  exercise  the  power  of  appointing  a  receiver 
pending  an  appeal  in  this  court,  we  are  clearly  of  the  opinion  that 
we  ought  not  to  do  so  upon  the  showing  made  here."  But,  aside 
from  the  question  of  the  general  and  inherent  power  of  this  court  ( 
to  appoint  a  receiver,  and  without  committal  upon  that  subject,  the  ] 
w:riter  is  satisfied  that  such  power  has  been  conferred*,  and  now 
exists,  by  tlie  second  section  of  the  Act  of  the  Thirtieth  Legislature, 
which  was  approved  and  became  operative  April  11,  1907.  It  is 
there  provided  ''Whenever  a  corporation  against  which  the  State 
has  heretofore  instituted  suit,  or  shall  hereafter  institute  suit, 
for  the  forfeiture  of  its  charter  or  cancellation  of  its  permit,  or 
for  fines  or  penalties,  under  any  law  of  this  State,  shall  dissolve 
in  this  or  any  other  State,  or  shall  have  a  judgment  rendered  against 
it  in  this  or  any  other  State  for  the  forfeiture  of  its  charter,  the 
court  in  this  State  in  which  such  suit  is  pending  shall  appoint  a 
receiver  for  the  property  and  business  of  such  corporation  within 
this  State,  or  that  may  come  or  be  brought  within  this  State  during 
such  receivership;  or  the  court  may,  in  any  case  wherein  the  State 
is  suing  any  such  corporation  for  the  forfeiture  of  its  charter  or 
of  its  permit  to  do  business  in  this  State,  or  for  fines  or  penalties, 
appoint  a  receiver  for  such  corporation  whenever  the  interests  of 
the  State  may  seem  to  require  such  action." 

It  will  be  observed  that  in  framing  this  law,  when  the  matter 
of  power  to  appoint  receivers  was  reached,  the  Legislature  did 
not  limit  that  power  to  the  District  Court,  or  any  other  court 
designated  as  a  class,  nor  to  the  court  in  which  the  suit  was  insti- 
tuted, but  in  clear  and  unambiguous  language,  conferred  that  power 
"upon  the  court  in  this  State  in  which  such  suit  is  pending/'  The 
other  reference  to  the  court  thereafter  made  in  the  same  sentence 
and  authorizing  the  appointment  of  a  receiver  whenever  the  interests 
of  the  State  may  seem  to  require  it,  is  not,  in  terms,  limited  to  the 
trial  court  and  is  equally  applicable  to  an  appellate  court.  It  is 
not  denied,  and  must  be  conceded,  that  the  case  is  now  pending 
in  this  court,  and  that  the  State  is  suing  a  corporation  for  the  for- 
feiture of  its  permit  to  do  business  in  this  State  and  for  fines  and 
penalties,  and  no  other  court  has  jurisdiction  over  it.  Therefore 
this  court  comes  within  the  literal  terms  of  that  portion  of  the 
statute  which  confers  jurisdiction  to  appoint  a  receiver;  and  I 
find  no  reason  in  any  portion  of  that  law  for  the  conclusion  that 
the  Legislature  did  not  intend  that  the  language  referred  to  should 
have  its  ordinary  and  usual  significance.  On  the  contrary,  the  rule 
of  construction  prescribed  by  statute  in  this  State  requiring  statutes 
to  be  liberally  construed  in  order  to  accomplish  the  legislative  pur- 
pose, and  the  legislative  history  of  this  State  upon  the  subject  to 
which  this  statute  relates,  and  especially  the  manifest  purpose  in- 
tended to  be  accomplished  by  this  statute,  lead,  it  seems  to  me, 
to  the  inevitable  conclusion  that  it  was  the  intention  of  the  Legis- 
Vol.  XLVIL  Civil— 12. 
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lature  to  confer  power  to  appoint  a  receiver  upon  any  court  exer- 
cising jurisdiction  over  the  case  at  the  time  of  the  happening  of 
the  contingencies  referred  to  in  the  statute.  It  is  not  unreasonable 
to  presume  that  the  Legislature  had  in  mind  the  probability  that, 
in  some  instances^  the  contingencies  referred  to  might  arise  after 
the  case  was  disposed  of  in  the  trial  court  and  was  pending  on 
appeal  in  an  appellate  court;  and  that,  for  that  reason,  the  broad 
language  referred  to  was  used  in  order  to  better  protect  what  the 
Legislature  regarded  as  the  interests  of  the  State.  Since  1889  the 
Legislative  Department  of  this  State  has  been  enacting  laws  upon 
the  subject  of  trusts,  and  each  successive  enactment  has  been  an 
enlargement  of  those  preceding,  and  they  all  manifest  a  fixed  and 
continued  purpose  to  control  corporations  and  prevent  them  from 
committing  acts  regarded  by  the  Legislature  as  detrimental  to  the 
public  interest.  Various  other  enactments  of  the  Thirtieth  Legislature 
disclose  such  purpose,  but  the  one  under  consideration  makes  mani- 
fest an  intense  purpose  to  reach  out  and  make  available  instru- 
mentalities and  powers  not  heretofore  used  for  the  purpose  of  ren- 
dering effective  anti-trust  legislation. 

And  here  it  is  not  inappropriate  to  quote  and  apply  the  lan- 
guage of  Chief  Justice  Stayton  in  Galveston,  H.  &  S.  A.  Ry.  v. 
State,  77  Texas,  410:  "In  construing  a  constitution,  or  any  other 
law,  the  object  sought  is  the  true  intent  of  the  lawmaker, 
which  must  be  ascertained  from  the  language  in  which  the 
law  is  written,  and  in  considering  this  it  is  always  important  to 
keep  in  view  the  object  which  the  law  maker  intended  to  accom- 
plish through  its  enactment.  The  more  intensely  the  law  maker 
may  be  seen  to  have  desired  to  accomplish  the  given  purpose,  the 
more  weight  should  be  given  to  the  language  used  in  a  law  looking 
to  that  end.''  While  this  language  was  used  in  a  dissenting  opinion 
it  announces  rules  of  construction  that  are  well  settled,  and  that 
seem  specially  applicable  in  the  construction  of  the  statute  now 
under  consideration. 

Hence  I  conclude  that  this  court  comes  within  both  the  letter 
and  spirit  of  that  portion  of  the  statute  referred  to  which  confers 
power  to  appoint  receivers.  If  such  power  constitutes  original 
jurisdiction  it  was  competent  for  the  Legislature  to  vest  it  in  this 
court,  because  the  Constitution  as  amended  in  1891  expressly  au- 
thorizes the  Legislature  to  confer  other  jurisdiction,  both  appellate 
and  original,  upon  the  Courts  of  Civil  Appeals.  As  published  in 
the  Revised  Statutes,  that  provision  of  the  Constitution  is  omitted, 
but  it  is,  nevertheless,  a  part  of  that  instrument.  If  the  court 
has  the  power  to  appoint  a  receiver,  I  think  the  facts  stated  in 
the  application  and  not  controverted,  make  it  appear  that  the  in- 
terest of  the  State  seems  to  require  such  appointment  to  be  made. 

2.  By  the  terms  of  article  997  of  the  Revised  Statutes  of  this 
State,  the  Courts  of  Civil  Appeals  have  the  power  to  issue  writs 
of  mandamus  and  all  other  writs  necessary  to  enforce  their  juris- 
diction. Of  course,  it  can  not  be  successfully  contended  that  one 
court  can  issue  and  enforce  any  process  against  another  court  of 
co-ordinate  jurisdiction   and  control   its  oflBcial   action;  but  when  a 
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conrt  goes  beyond  the  limits  of  its  jurisdiction,  and  undertakes 
to  do  that  which  it  has  no  power  to  do,  such  action  is  null  and 
void;  and  it  is  for  this  reason  and  upon  this  ground  that  I  hold 
that  this  court  can  properly  issue  an  injunction  against  Mr.  Dorches- 
ter. Authorities  cited  in  the  main  opinion  of  Chief  Justice  Fisher 
satisfy  my  mind  that  this  court  had  jurisdiction  of  the  property 
of  the  defendant  Waters-Pierce  Oil  Company,  and  that  that  prop- 
erty was  in  custodia  legis  when  the  judge  of  the  Circuit  Court  of 
the  United  States  attempted  to  appoint  Mr.  Dorchester  receiver  of 
that  property;  and,  such  being  the  case,  the  authorities  referred  to 
and  many  others,  establish  the  proposition  that  the  Federal  Court 
at  that  time  had  no  power  to  appoint  a  receiver  for  the  property, 
and  that  the  alleged  appointment  of  Mr.  Dorchester  was  and  is 
absolutely  null  and  void.  My  views  on  that  subject  can  not  be 
better  expressed  than  by  borrowing  the  language  of  the  Supreme 
Court  of  the  United  States  in  Covell  v.  Heyman,   111  U.  S.,  176: 

**The  forbearance  which  courts  of  co-ordinate  jurisdiction,  ad- 
ministered under  a  single  system,  exercise  towards  each  other,  whereby 
conflicts  are  avoided,  by  avoiding  interference  with  the  process  of 
each  other,  is  a  principle  of  comity  with  perhaps  no  higher  sanction 
than  the  utility  which  comes  from  concord;  but  between  State 
courts  and  those  of  the  United  States  it  is  something  more.  It  is 
a  principle  of  right  and  law  and,  therefore,  of  necessity.  It  leaves 
nothing  to  discretion  or  mere  convenience.  These  courts  do  not 
belong  to  the  same  system  so  far  as  their  jurisdiction  is  concurrent; 
and  although  they  co-exist  in  the  same  space,  they  are  independent 
and  have  no  common  superior.  They  exercise  jurisdiction,  it  is 
true,  within  the  same  territory,  but  not  in  the  same  plane;  and 
when  one  takes  into  its  jurisdiction  a  specific  thing,  that  res  is 
as  much  withdrawn  from  the  judicial  power  of  the  other  as  if  it 
had  been  carried  physically  into  a  different  territorial  sovereignty. 
To  attempt  to  seize  it  by  a  foreign  process  is  futile  and  void.'* 

As  I  understand  the  law,  whenever  an  alleged  official  act  is  in 
excess  of  power  and  utterly  without  authority,  such  act  can  confer 
no  power  Or  right  upon  any  one.  Hence  I  am  of  the  opinion  that 
as  Mr.  Dorchester's  alleged  appointment  as  receiver  is  absolutely 
null  and  void,  it  is  competent  for  this  court,  upon  a  proper  show- 
ings to  issue  a  writ  of  injunction  against  him.  Such  writ  would 
not  run  against  him  as  receiver  of  the  property,  acting  under  the 
authority  of  the  Federal  Court,  but  as  an  individual,  acting  with- 
out authority.  Therefore  if  this  court  should  appoint  a  receiver 
to  hold  and  preserve  the  property  while  the  case  is  on  appeal,  I 
think  it  would  be  proper,  if  it  became  necessary,  to  issue  a  writ 
of  injunction,  or  any  other  appropriate  writ,  to  enable  such  re- 
ceiver to  secure  and  retain  possession  of  the  property. 

In  conclusion,  it  is  not  inappropriate  to  say  that  we  have  dealt 
with  this  delicate  matter  upon  the  assumption  that  the  Honorable 
Judge  of  the  Circuit  Court  of  the  United  States,  in  dealing  with 
it,  acted  upon  no  other  motive  than  a  high  sense  of  official  duty, 
and  the  matter  has  been  dealt  with  in  this  court  upon  the  same 
exalted  plane.    Nevertheless,  being  of  the  opinion  that  the  Honorable 
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Judge  referred  to  exceeded  his  powers,  and  that  his  order  appoint- 
ing Mr.  Dorchester  receiver  conferred  no  authority  upon  the  latter, 
and  that  Mr.  Dorchester's  conduct  in  taking  possession  of  the 
property  for  the  purposes  stated  in  the  application  under  consid- 
eration, constitutes  an  invasion  of  the  jurisdiction  of  this  court,  I 
believe  it  is  our  duty  under  the  circumstances  disclosed,  to  take 
all  necessary  and  proper  steps  to  prevent  its  continuance. 


E.  M.  Thompson  et  al.  v.  Q.  Q.  Kelly  et  al. 

Decided  June  28,  1907. 

1. — ^Weight  of  EYldenoe— ProTince  of  Jury. 

Upon  the  trial  of  a  suit  to  determine  the  boundaries  of  certain  conflicting 
surveys,  it  was  reversible  error  because  upon  the  weight  of  the  evidence, 
for  the  trial  judge  to  remark  in  the  hearing  of  the  jury  that  he  considered 
certain  calls  in  the  fieldnotes  of  said  surveys  as  merely  descriptive  and  not  loca- 
tive and  as  of  the  very  least  importance  if  of  any  importance  at  all.  Under 
our  system  of  jurisprudence  the  jury  are  the  exclusive  judges  in  all  cases  of 
the  weight  of  the  evidence. 

2. — ^Boundary — Charge  upon  Weight  of  Evidence. 

In  a  boundary  suit,  the  evidence  being  conflicting  as  to  the  location  of  the 
lines  and  comers  of  the  surveys  in  controversy,  it  was  erro/  for  the  court 
because  upon  the  weight  of  the  evidence,  to  charge  the  jury  that  the  lines  and 
comers  of  the  surveys  might  be  located  in  a  certain  way.  indicating  how. 
In  such  cases,  however,  the  facts  may  be  grouped  and  the  jury  instnicted  that 
if  they  believe  from  the  evidence  that  such  facts  exist  they  should  find  for  the 
plaintiff  or  the  defendant,  as  the  case  might  be. 

Appeal  from  the  District  Court  of  Wharton  County.  Tried  below 
before  Hon.   Samuel  B.   Dabney,  special  judge. 

TF.  S.  Brooks  and  N,  A,  Rector,  for  appellants. 

0.  0.  Kelley,  Dennis  &  Dennis  and  Tf .  L.  Hall,  for  appellees. 

PLEASANTS,  Associate  Justice. — The  nature  and  result  of  this 
suit,  as  stated  in  appellants'  brief,  said  statement  being  concurred 
in  by  appellees,  is  as  follows: 

This  was  a  suit  instituted  in  the  District  Court  of  Wharton  County 
for  two  640  acre  tracts  of  land  patented  to  A.  J.  Dunlap.  The 
lower  Dunlap,  patent  No.  143,  was  alleged  to  belong  to  Mrs.  M.  L. 
Kelly  in  her  own  separate  right,  and  the  upper  survey,  patent  No. 
144,  was  alleged  to  belong  to  plaintiff  G.  G.  Kelly  and  his  wife, 
M.  L.  Kelly,  in  community;  and  defendant  Madray  was  alleged 
to  own  an  undivided  one-eighth  of  this  survey.  The  suit  for  these 
lands  was  originally  two  separate  suits  in  trespass  to  try  title,  but 
on  motion  were  consolidated  and  prosecuted  to  judgment  in  the  name 
of  G.  G.  Kelly  et  al.  v.  M.  J.  Farrar  et  al.  J.  H.  Burns  was  alleged 
to  be  the  owner  of  section  No.  3,  Houston,  East  &  West  Texas 
Eailway  Company,  lying  east  of  these  surveys,  and  was  made  a  de- 
fendant. Thompson  and  Forgy  were  alleged  to  own  the  Gulf,  Col- 
orado &  Santa  Fe  Eailway  surveys  on  the  west,  and  F.  P.  Alcott 
was  alleged  to  own  the  Houston  &  Texas  Central  Railway  surveys,  also  on 
the  west.    He  was  also  made  defendant,  and  the  lessees  of  Thompson 
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and  Forgy,  R.  D.  and  J.  "W.  Ragsdale,  were  also  made  defendants. 
A  number  of  parties  originally  made  defendants  were  dismissed 
from  the  suit,  and  judgment  by  default  was  rendered  and  made 
final  against  other  defendants.  The  pleadings  of  the  plaintifEs 
were  in  the  usual  -form  of  trespass  to  try  title,  with  the  further 
allegation  that  there  was  a  dispute  between  the  plaintiffs  and  the 
defendants.  Burns,  Forgy,  Thompson  and  Aleott  as  to  the  location 
of  plaintiffs'  surveys.  The  pleadings  of  each  of  these  defendants 
were  general  denial  and  not  guilty,  and  a  disclaimer  as  to  any  part 
of  the  land  sued  for,  save  and  except  the  land  embraced  in  their 
respective  surveys;  and  as  to  the  land  claimed  by  them  they  prayed 
judgment  for  same  and  for  costs.  The  plaintiffs'  petition  in  the 
consolidated  suit  did  not  attempt  to  delBne  their  surveys  as  they 
lie  on  the  ground  further  than  to  set  out  the  field  notes  embraced 
in  the  patents.  The  answers  of  Forgy  and  Thompson  specially 
define  their  respective  surveys  as  they  are  located  on  the  ground 
by  recognized  comers  and  monuments.  The  consolidated  cause  was 
tried  by  a  jury,  and  resulted  in  favor  of  the  plaintiffs  and  de- 
fendant Madray  against  Thompson  and  Forgy,  placing  plaintiffs' 
surveys  in  conflict  with  defendants'  surveys  to  the  extent  of  1,426 
varas  from  east  to  west.  Verdict  and  judgment  was  in  favor  of 
defendant  Aleott,  and  practically  so  as  to  said  Burns.  Thompson 
and  Forgy  joined  in  motions  for  a  new  trial,  jointly  assigned  errors, 
jointly  executed  bond,  and  now  jointly  present  briefs  in  this  court, 
and  are  the  only  appellants.  The  surveys  of  said  Thompson  were 
the  locations  for  the  individual  owner  of  said  Gulf,  Colorado  & 
Santa  Fe  Railroad  Company,  and  defendant  Forgy  owned  the  alter- 
nate surveys  located  for  the  school  fund  to  said  Thompson's  sur- 
veys; and  their  defense  is  the  same  in  every  particular. 

The  two  Dunlap  surveys  owned  by  appellees  were  located  long 
prior  to  the  location  of  the  surveys  owned  by  appellants,  and  the  only 
issue  in  the  case  is  as  to  the  true  location  of  the  Dunlap  surveys. 
These  surveys  are  described  in  the  patents  as  being  on  the  main 
Sandy  Creek  in  Jackson  County,  and  are  known  as  the  lower  and 
upper  Dunlap  surveys.  The  field  notes  of  the  lower  Dunlap  are  as 
follows : 

'^Beginning  at  a  stake  in  open  prairie,  from  which  a  scrubby 
live  oak  marked  'X'  bears  N".  44  W.,  153  varas.  Thence  W.  200  varas 
to  timber,  906  varas  to  the  NT.  E.  corner  of  lands  granted  to  W. 
J.  Wickham,  1900  varas  to  the  S.  W.  comer  of  this  survey  at  the 
edge  of  the  prairie  on  the  west  side  of  Sandy  Creek.  Thence  N". 
1,900  varas  to  comer  in  prairie.  Thence  E.  1,360  varas  to  the  S.  W. 
comer  of  a  tract  of  640  acres  surveyed  for  this  warrant,  in  timber, 
1900  varas  to  the  corner  of  this  survey,  a  live  oak  marked  'X' 
at  the  edge  of  bottom  timber  on  the  east  side  of  the  creek.  Thence 
1900  varas,  through  black  jacks  and  post  oaks,  south  to  the  be* 
ginning." 

The  upper  Dunlap  is  thus  described  by  its  field  notes: 
^TBeginning  at  a  stake  in  the  open  prairie,  from  which  a  black 
jack  10  in.  in  dia.  at  the  edge  of  timber  marked  X  bears  W.  1000 
YW.     Thence  W.   1000  varas  to  timber,   1380   vrs.   to   live  oak   at 
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the  edge  of  bottom  timber,  marked  *X'  to  the  N".  E.  comer  of 
lower  survey  of  same  land  warrant,  1900  vrs.  to  the  comer  of  this 
survey.  Thence  north  1900  vrs.  to  the  N.  W.  corner  of  this  survey 
on  the  west  side  of  Sandy  Creek.  Thence  east  1202  varas  to  the 
S.  W.  corner  of  the  land  surveyed  for  E.  &  H.  Bolton,  1900  varas 
to  the  N.  E.  corner  of  this  survey  in  rough,  burnt  thicket  on  the 
E.  side  of  creek;  from  which  a  charred  live  oak  stump  marked  "X'' 
brs.  N.  2  varas,  and  a  clump  of  large  live  oaks,  the  largest  marked 
"X"  bears  S.  20  E.  and  a  live  oak  at  the  edge  of  the  open  prairie  brs. 
S.  81 V2  E.     Thence  S.  1900  vrs.  to  the  beginning.'' 

None  of  the  corners  or  lines  of  these  surveys  can  be  identified 
upon  the  ground  by  any  original  marks  or  objects  called  for  as 
corners.  The  evidence  offered  by  the  appellants  shows  that  if  these 
surveys  are  located  in  accordance  with  the  calls  in  the  field  notes 
by  starting  from  a  stake  in  the  open  prairie  and  mnning  west  the 
distance  called  for  to  the  timber  the  N.  E.  and  S.  E.  corners  of 
both  surveys  would  be  east  of  Sandy  Creek,  and  the  location  of 
their  west  lines  would  not  be  where  they  are  claimed  to  be  by  the 
plaintiffs.  This  was  one  of  the  main  points  which  appellants  sought 
to  establish.  While  counsel  for  appellants  was  cross-examining  one 
of  plaintiffs'  witnesses  on  this  point,  the  trial  judge  interrupted 
him  and  stated  in  the  hearing  and  presence  of  the  jury  that  the 
calls  in  the  field  notes  of  the  Dunlap  surveys  for  distances  to  the 
creek  and  to  timber  were  passing  calls  and  were  of  little  or  no  force 
in  locating  the  corners  of  the  surveys.  This  remark  of  the  judge 
was  excepted  to  by  the  attorney  for  appellees  and  a  bill  of  excep- 
tions reserved.  After  stating  the  facts  showing  the  materiality  of 
the  testimony  the  bill  contains  the  following  statements: 

"And  during  this  examination  the  court  more  than  once  remarked 
to  counsel,  and  to  and  within  the  hearing  of  the  jury,  that  he  con- 
sidered the  calls  in  the  field  notes  of  any  of  said  surveys  for  their 
corners  as  being  east  of  the  creek  as  merely  descriptive  and  not 
locative;  and  that  the  calls  for  the  prairie  and  timber  were  also 
descriptive  calls  and  not  locative,  and  that  time  ought  not  to  be 
consumed  in  such  examination,  because  said  testimony  as  to  whether 
or  not  said  calls  were  east  or  west  of  the  creek,  or  as  to  whether 
or  not  they  were  in  the  prairie  or  timber  could  have  no  bearing 
upon  the  location  of  said  surveys,  because  they  were  merely  de- 
scriptive, and  of  the  very  least  importance,  if  of  any  importance 
at  all. 

"And  whereupon  the  counsel  for  defendants  excepted  to  the  re- 
marks of  the  court  as  being  upon  the  weight  of  the  testimony  and 
improper  in  the  hearing  of  the  jury,  and  stated  to  the  court  that  in 
their  opinion  said  calls  were  of  great  importance  inasmuch  as  it  had 
been  shown  by  plaintiffs  that  none  of  the  corners  of  the  said  Dunlap 
surveys  were  found  on  the  ground,  and  none  of  its  lines  could  be 
found;  and  that  therefore  said  surveys  must  be  established  from 
all  of  the  testimony  of  the  case. 

"The  court  thereupon  further  remarked  that  he  did  not  agree 
with  counsel  and  thought  the  testimony  was  of  the  very  least  im- 
portance, if  of  any  importance  at  all. 
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^'Wheretipon  counsel  excepted  to  the  remarks  of  the  court  for 
the  reasons  stated,  and  here  now  tenders  this  their  bill  of  excep- 
tions and  prays  that  the  same  may  be  examined  and  approved  by 
the  court,  and  made  a  part  of  the  record,  which  is  accordingly  done." 

This  bill  was  approved  by  the  judge  with  the  following  qualifica- 
tions : 

"This  bill  is  approved  with  this  modification.  During  the  in- 
troduction of  the  plaintiffs'  testimony,  on  cross-examination  of  plain- 
tiffs* witness,  or  witnesses,  by  defendants'  counsel,  Mr.  Rector,  ques- 
tions were  asked  the  witness  (or  witnesses)  by  the  cross-examiner 
in  regard  to  distances  from  corners  of  the  creek  and  perhaps  tim- 
ber and  other  intermediate  objects  called  for  between  corners  in  the 
original  field  notes.  My  recollection  is  that  I  stated  to  counsel  that 
these  were  passing  calls,  and  intimated  that  they  were  of  little  or 
no  force  in  locating  the  corners.  No  objection  was  then  made. 
Subsequently  the  same  course  of  interrogatories  being  continued, 
my  recollection  is,  that  I  made  the  statement  again  and  more  clearly 
perhaps,  that  these  passing  calls  were  of  little  or  no  force,  and 
Mr.  Bector  excepted.  The  statement  was  made,  I  think,  in  con- 
nection with  the  course  of  the  interrogatories,  comparing  distances 
from  corners  as  called  for  in  the  field  notes  with  distances  to  these 
intermediate  objects  called  for  as  facts  found  by  the  surveyor  being 
examined.  I  agree  with  the  statement  of  the  bill  that  my  position 
was  that  these  calls  were  descriptive.  I  did  not  consider  them  de- 
terminative of  the  positions  of  corners  by  measuring  from  them, 
being  passing  calls.  Subsequently  and  during  the  remainder  of 
the  trial  the  defendants  examined  witnesses  at  great  length  as  to 
distances  from  corners  to  those  intermediate  calls,  without  objec- 
tion or  remark  from  me.  My  remark  objected  to,  used  the  term 
"passing  calls"  and  was  limited  to  them.  My  views  upon  this  point 
are  given  in  the  general  charge.  I  do  not  approve  this  bill  wherein 
it  states  or  intimates  that  I  stated  before  the  jury  that  these  calls 
were  of  little  or  no  importance,  although  the  witness  being  examined 
disregarded  them  so  as  to  put  a  corner  or  survey  E.  or  W.  of  an 
object  called  for,  instead  of  putting  the  object  called  for  between 
the  corners  or  at  the  corners  according  to  the  field  notes,  or  a  cor- 
ner in  the  woods,  instead  of  in  the  prairie,  and  vice  versa." 

We  do  not  think  the  qualification  by  the  judge  materially  changes 
the  bill.  If  under  the  evidence  in  this  case  the  court  had  instructed 
the  jury  that  these  calls  in  the  field  notes  for  distance  to  the  creek 
and  timber  were  mere  passing,  descriptive  calls  and  entitled  to  little 
or  no  force,  such  charge  would  have  been  clearly  obnoxious  to  the 
rule  which  forbids  the  judge  to  intimate  to  the  jury  his  opinion 
as  to  the  weight  of  any  of  the  evidence  in  the  case.  Remarks  by 
the  judge  in  the  hearing  of  the  jury  indicating  his  opinion  upon 
the  weight  of  the  evidence  are  as  well  calculated  to  influence  their 
decision  as  if  such  opinion  was  expressed  in  the  written  charge  of 
the  court. 

Under  our  system  of  jurisprudence  the  jury  are  the  exclusive 
judges  of  the  weight  of  the  evidence  in  all  cases  submitted  to  them, 
and  the  litigant  whose  case  is  tried  by  a  jury  is  entitled  to  have 
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the  evidence  submitted  to  them  without  any  intimation  from  the 
judge  of  what  his  opinion  is  upon  its  weight,  and  when  this  right 
is  invaded  either  by  the  charge  of  the  court  or  by  remarks  made 
by  the  judge  in  the  hearing  of  the  jury  the  litigant  has  just  ground 
of  complaint.  The  evidence  was  clearly  admissible  and  should  have 
gone  to  the  jury  without  any  intimation  from  the  judge  of  his 
opinion  of  its  weight,  that  question  being  one  exclusively  in  the 
province  of  the  jury.  We  think  the  first  assignment,  which  com- 
plains of  these  remarks  of  the  trial  judge  in  the  presence  and  hearing 
of  the  jury,  should  be  sustained.  21  Ency.  PI.  &  Prac,  994,  and 
authorities   there  cited. 

The  evidence  offered  by  plaintiffs  presented  three  theories  upon 
which  the  Dunlap  surveys  might  be  located.  If  the  surveys  are 
located  upon  either  of  these  theories  they  will  conflict  with  the 
surveys  owned  by  appellants.  The  court  submitted  each  of  these 
theories  to  the  jury.  Under  appropriate  assignments  of  error  appel- 
lants complain  of  the  paragraphs  of  the  charge  submitting  plaintiffs' 
theories  of  the  location  of  the  surveys,  on  the  ground  that  they 
are  upon  the  weight  of  the  evidence.  The  first  paragraph  of  the 
charge  complained  of  under  these  fl^-siPTiments  is  as  follows: 

"The  two  Dunlap  surveys  may  be  located  in  the  following  posi- 
tions: The  lower  Dunlap  survey:  Begin  at  southwest  comer  of  this 
Dunlap  survey  on  ihe  upper  line  of  the  upper  or  northern  Wickham, 
in  a  position  claimed  for  it  by  plaintiffs,  1026  varas  from  its  north- 
west corner  as  claimed  by  the  plaintiffs  (which  claimed  northwest 
corner  of  the  Wickham  survey  is  now  marked  by  a  comer  in  a 
fence  running  north  and  east,  and  which  comer  is  N.  4194  varas 
from  a  point  to  be  found  by  running  E.  1900  varas  from  the  E. 
line  of  the  Cottle  survey  on  the  N.  line  of  that  A.  J.  Dunlap  survey 
which  lies  in  the  forks  of  Sandy  and  Golden  Bod  Creeks).  Thence 
run  E.  1900  varas,  a  portion  of  the  distance  with  the  N.  line  of 
the  N.  or  upper  Wickham  survey,  in  a  position  in  which  plaintiffs 
claim  it  to  be,  to  S.  E.  corner  of  said  lower  Dunlap  survey  and 
S.  W.  corner  of  the  H.  E.  &  W.  T.  survey  No.  3 ;  thence  N.  1900 
varas  with  the  line  of  the  H.  E.  &  W.  T.  survey  No.  3  to  its  N.  W. 
corner  for  tlie  N.  E.  corner  of  this  Dunlap  survey  on  the  lower 
line  of  the  upper  Dunlap  survey,  in  a  position  in  which  plaintiffs 
claim  it.  Thence  W.,  a  portion  of  tho  distance  with  the  said  lower 
line,  1900  varas  to  the  N.  W.  corner  of  this  lower  Dunlap  survey. 
Thence  S.  1900  varas  to  corner  and  beginning. 

'The  upper  Dunlap  survey:  Begin  at  a  point  on  the  N.  line  of 
the  lower  Dunlap  survey,  located  as  above,  1360  varas  east  from 
its  northwest  corner.  Thence  E.,  a  portion  of  the  distance  with 
the  said  N.  line  of  the  lower  Dunlap  survey,  1900  varas,  to  a  comer. 
Thence  N.  1900  varas  to  a  comer,  the  northeast  corner  of  the  upper 
Dunlap  survey,  thus  placed.  Thence  W.  1900  varas  to  northwest 
comer;  thence  S.  1900  varas  to  the  beginning.*^ 

Appellants'  objection  to  this  charge  must  be  sustained.  In  telling 
the  jury  that  they  might  locate  the  surveys  in  the  manner  indi- 
cated in  the  charge  the  court,  in  effect,  said  to  them  that  in  his 
opinion  the  evidence  was  sufficient  to  sustain  plaintiffa'  theoxy  of  the 
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manner  in  which  the  locations  shonild  be  made.  The  issue  of  whether 
the  evidence  is  sufficient  to  authorize  the  location  in  the  manner 
indicated  is  not  left  to  the  determination  of  the  jury,  but  the  charge 
assumes  its  sufficiency  and  tells  the  jury  they  may  so  find. 

If  a  group  of  facts  in  evidence  in  any  case  establishes  as  a  matter 
of  law  tiie  right  of  either  party  to  a  verdict  it  is  proper  for  the 
trial  court  to  group  such  facts  in  the  charge  and  submit  them  to 
the  jury  with  the  instruction  that  if  the  jury  believes  from  the 
evidence  that  such  facts  exist  they  should  find  for  the  plaintiff  or 
the' defendant,  as  the  case  may  be;  but  when  the  sufljciency  of  the 
facts  so  grouped  to  authorize  a  verdict  is  a  question  to  be  decided 
by  the  jury  any  intimation  in  the  charge  of  the  opinion  of  the 
court  upon  the  question  is  a  charge  upon  the  weight  of  the  evidence. 

It  would  have  been  unobjectionable  for  the  trial  court  to  have 
instructed  the  jury  that  if  they  found  from  the  evidence  that  the 
surveys  could  be  located  in  the  manner  indicated  and  believed  that 
they  were  originally  located  in  this  manner  they  should  find  for 
plaintiffs,  but  the  charge  given  was,  we  think,  clearly  a  charge  upon 
the  weight  of  the  evidence.  The  other  paragraphs  of  the  charge 
complained  of  under  these  assignments  are  in  the  same  form  as 
the  one  above  quoted  and  are  subject  to  the  same  objection. 

It  is  unnecessary  to  discuss  the  remaining  assignments  in  detail. 
Other  objections  to  the  charge  presented  in  the  brief,  if  valid,  do 
not  point  out  errors  that  are  likely  to  occur  upon  another  trial. 

In  view  of  another  trial  it  would  be  improper  to  discuss  the 
assignments  assailing  the  verdict  as  against  the  weight  and  pre- 
ponderance of  the  evidence. 

'  For  the  errors  above  indicated  the  judgment  of  the  court  below 
in  favor  of  appellees  against  appellants  is  reversed  and  the  cause 
remanded;  as  to  the  other  parties  to  the  suit  the  judgment  is  undis- 
turbed. 

Reversed  and  remanded. 


H.  L.  Smith  v.  S.  W.  Jarvis  et  al. 

Decided  June  29,  1907 

1. — ^Boundaries — ^Footsteps  of  Surveyor. 

In  establishing  the  boundaries  of  a  survey  tHe  primary  object  is  to  ascertain 
and  follow  the  footsteps  of  the  original  surveyor.  Where  in  a  boundary  suit 
the  plaintiff  claimed  that  the  footsteps  of  the  original  surveyor  could  be  iden- 
tified by  mounds  of  earth  at  the  comers  of  the  surveys,  and  the  defendant 
claimed  that  the  line  should  be  established  by  running  from  a  certain  known 
comer  on  the  same  magnetic  variation  used  by  the  original  surveyor,  the  evi- 
dence being  conflicting,  a  finding  of  the  court  in  favor  of  defendant's  theory 
will  not  be  set  aside  on  appeal. 


It  18  not  a  rule  of  law  of  universal  application  that  in  the  absence  of 
natural  or  artificial  objects  identifying  a  survey  on  the  ground,  the  proper 
method  of  locating  &  survey  is  to  run  course  and  distance  from  the  nearest 
identified  object  or  comer  called  for  in  the  fieldnotes  of  said  survey  or  its 
eonnections. 
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Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

Ty.  D.  Benson  and  H.  C.  Randolph,  for  appellant. 

John  R.  McOhee  and  L.  W.  Dalion,  for  appellee. 

SPEER,  Associate  Justice. — Appellant  sought  to  enjoin  ap- 
pellees, road  overseer  and  county  commissioners  respectively,  from 
opening  a  public  road  along  a  line  which  he  alleges  traversed  three 
sections*  of  land  owned  by  him,  and  from  an  adverse  decision  has 
perfected   this  appeal. 

The  cause  was  tried  upon  the  following  written  agreement  be- 
tween the  parties:  "It  is  agreed  by  and  between  the  parties  to 
the  above  entitled  and  numbered  cause  that  the  only  issue  to  be 
tried  and  determined  by  the  court  on  the  trial  of  this  cause  is  and 
shall  be  the  true  and  correct  location  on  the  ground  of  the  public 
road  involved  in  this  controversy  as  said  road  was  intended  to  be 
located  by  the  Commissioners  Court  ordering  the  same.  It  is  agreed 
that  Lubbock  County  is  entitled  to  have  a  public  road  sixty  feet 
in  width  running  due  west  from  the  southwest  comer  of  section 
1,  in  block  0,  to  the  west  boundary  line  of  said  county  and  the 
north  boundary  line  of  sections  41  and  42  in  block  A-K,  and  the 
north  boundary  line  of  sections  1,  2,  3  and  4  in  block  D  6  as  the  said 
lines  were  originally  run  and  located  by  the  surveyors,  who  origi- 
nally located  and  surveyed  the  said  sections  of  land,  shall  be  con- 
sidered and  agreed  upon  as  the  middle  or  center  of  said  road  for  all 
purposes  of  this  suit,  and  it  is  agreed  that  it  was  the  intention  of 
the  Commissioners  Court  in  ordering  the  said  road  laid  out  and 
established  as  a  public  road,  to  have  it  located  on  the  lines  as 
above  indicated.  It  is  also  agreed  that  the  burden  of  proof  shall 
be  on  the  plaintiff  to  establish  his  cause  of  action,  if  he  hasi  any, 
by  a  preponderance  of  the  evidence  to  the  satisfaction  of  the  court. 
Now,  if  the  plaintiff  shall  establish  by  a  preponderance  of  the  evi- 
dence to  the  satisfaction  of  the  court,  (1)  that  the  said  road  as 
surveyed  by  Captain  C.  W.  Holt,  the  then  county  surveyor  of  Lub- 
bock County,  and  as  viewed  out  by  the  jury  of  view  and  reported 
to  the  Commissioners  Court  and  which  was  ordered  established  by 
the  said  court,  is  not  on  the  section  lines  aa  above  indicated  and  (2) 
that  the  said  road  as  surveyed  out  by  said  county  surveyor,  viewed 
out  by  said  jury  of  view  and  established  by  order  of  said  court, 
is  wholly  on  his  land  as  alleged  in  his  pleadings,  then  in  such  two 
events  it  is  agreed  that  plaintiff  is  entitled  to  a  judgment  enjoining 
the  defendants  from  interfering  with  his  land  in  any  way  and  that 
said  injunction  shall  be  perpetual.  If  plaintiff  fails  to  carry  the 
burden  of  proof  and  establish  his  cause  of  action,  if  he  has  any, 
by  a  preponderance  of  the  evidence  to  the  satisfaction  of  the  couit 
then  it  is  agreed  that  he  shall  take  nothing  by  his  suit  and  pay 
the  costs  of  same.'' 

Appellant's  contention  briefly  stated  is  that  the  footsteps  of  the 
original   surveyor,  who   platted   the   sections   in  controversy  in   th9 
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spring  of  1879,  may  be  retraced  by  marked  comers  along  the  pro- 
posed line  of  the  public  road,  which  corners  were  made  of  earth 
by  using  a  spade,  and  which  corners  the  evidence  indicates  are  now 
to  be  found  upon  the  ground.  The  evidence  of  the  original. surveyor, 
along  with  that  of  other  surveyors,  indicates  that  this  is  true.  The 
field  notes  of  these  surveys,  however,  do  not  call  for  earth  mounds, 
but  merely  call  for  a  stake,  and  it  is  therefore  insisted  that  to 
adopt  these  mounds  as  the  true  corners  would  be  repugnant  to  the 
field  notes,  and  therefore  not  permissible.  But  the  principle  in- 
voked is  not  applicable.  It  is  not  a  case  where  well  defined  objects 
called  for  in  the  field  notes  are  found  on  the  ground,  but  rather 
a  case  of  proving  the  actual  footsteps  of  the  surveyor  from  the 
establishment  of  comers  not  called  for  in  the  field  notes,  but  not 
inconsistent  with  the  calls  actually  made,  which  are  not  to  be  found 
or  identified.  If  the  line  west  from  the  southwest  corner  of  section 
No.  1  in  block  0  is  projected  on  a  variation  of  the  needle  identical 
with  the  variation  found  to  have  been  used  in  surveys  east  and 
south  of  such  beginning  corner  made  by  the  same  surveyor  in  1879, 
it  will  result  in  defiecting  the  north  boundary  line  of  appellant's 
sections  three  hundred  to  five  hundred  feet  south  of  the  line 
indicated  by  the  original  work,  as  evidenced  by  the  earth  mounds 
referred  to.  While  the  surveyor  who  did  the  original  work  testi- 
fied that  he  intended  to  use  and  thought  he  did  use  the  same  varia- 
tion in  all  his  work,  still  we  think  this  circumstance  should  not 
control,  and  that  the  method  of  establishing  the  line  insisted  upon 
by  appellant,  that  is,  the  observance  of  the  line  actually  marked, 
aJfFords  the  most  certain  method  for  establishing  the  north  boundary 
line  of  appellant's  land  and  the  proposed  route  of  the  public  road. 
It  is  accordingly  ordered  that  the  judgment  of  the  District  Court 
be  reversed  and  judgment  here  rendered  in  appellant's  favor,  per- 
petually enjoining  appellees  from  opening  and  establishing  the  pro- 
posed public  road  along  the  route  surveyed  by  them, 

I 

OPINION   ON  REHEARING. 

A  re-examination  of  the  record  discloses  that  we  were  in  error 
in  stating,  as  we  did  in  the  original  opinion  filed  herein,  that  the 
marked  comers  along  the  line  of  the  proposed  public  road  are  now 
to  be  found  on  the  ground,  and  since  our  judgment  was  based  upon 
such  erroneous  conclusion,  we  set  the  same  aside  and  now  enter 
juderment  afiirming  the  judgment  of  the  District  Court. 

While  we  may  not  be  at  all  satisfied  with  the  cor  :ctness  of  the 
survey  made  by  appellees'  surveyors,  still  under  the  agreement 
upon  which  the  case  was  tried,  and  the  rule  of  law  placing  the 
burden  of  proof  on  appellant,  as  plaintiff,  we  are  not  satisfied  to 
say  that  appellant's  evidence  was  such  as  to  compel  a  finding  in 
his  favor.  The  method  adopted  by  appellees  to  establish  the  line 
in  dispute;  that  is,  to  run  the  same  west  from  the  southwest  corner 
of  section  1,  block  0,  upon  the  variation  of  the  needle  proved  by 
test  to   have  been   employed   in   the   blocks   from   which    appellant's 

•urveys  take  their  connections — U  not  an  improper  method  of  con« 
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struction^  and  if  the  court  discredit  appellant's  testimony  tending 
to  show  the  footsteps  of  the  original  surveyor,  we  can  not  say  his 
judgment  is  without  evidence  to  support  it.  Besides,  as  it  is  pointed 
out  by  .appellee  in  his  motion  for  a  rehearing,  appellant's  only 
assignment  of  error  does  not  complain  that  the  footsteps  of  the 
surveyor  as  found  on  the  ^ound  were  not  followed,  but  his  only 
proposition  is  that,  *1n  the  absence  of  natural  or  artificial  objects 
identifying  a  survey  on  the  ground,  the  proper  method  of  locating 
a  survey  is  to  run  course  and  distance  from  the  nearest  identified 
object  or  comer  called  for  in  the  field  notes  of  said  survey  or  its 
connections."  This  is  not  a  rule  of  law  of  universal  application, 
and  may  or  may  not  be  the  proper  method  in  the  present  case. 

Appellees'   motion   for   a   rehearing   is   therefore  granted   and   the 
jud^ent  of  the  District  Court  is  affirmed. 

Affirmed. 


State  of  Texas  v.  Unknown  Owner. 

Decided  June  29,  1907. 

Tax  Suit— Citation  by  Publication. 

In  a  suit  by  the  State  against  an  Unknown  Owner,  for  delinouent  taxes,  cita- 
tion by  publication  considered,  and  held  sufficient  under  article  5232,  Eevised 

Statutes. 

Appeal  from  the  District  Court  of  Floyd  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

Chas.  E.  Furr,  toi  appellant. 

J.  B.  Barttey  and  T.  F.  Houghton,  for  appellee. 

CONNER,  Chief  Justice. — This  is  a  suit  by  the  State  of  Tezas^ 
instituted  by  the  county  attorney  of  Floyd  County,  against  the  Unknown 
Owner  of  lot  No.  18  in  block  No.  28  in  the  town  of  Floyd  City, 
Texas,  under  the  provisions  of  article  6232  Bevised  Statutes,  to 
collect  delinquent  taxes  assessed  and  remaining  unpaid  against 
said  town  lots  and  to  enforce  the  lien  of  the  State  and  county  for 
said  taxes  thereon.  The  attorneys  appointed  by  the  court  to  rep- 
resent the  unknown  owner,  defendant,  who  had  been  cited  by  pub- 
lication, interposed  a  motion  to  quash  the  citation  by  publication, 
which  motion  was  by  the  court  sustained,  whereupon  the  •  county 
attorney,  for  the  State,  refused  further  process  of  the  court  and 
moved  for  a  trial  notwithstanding,  and  the  court  thereupon  dis- 
missed plaintiflP's  suit  and  rendered  final  judgment  against  it,  to 
which  plaintiff  then  and  there  in  open  court  excepted  and  gave 
notice  of  appeal  to  this  court. 

The  sole  question  presented  goes  to  the  sufficiency  of  the  citation 
issued  and  served  by  publication,  which  is  as  follows : 

'The  State  of  Texas,    In  the  name  of  the  State  of  Texas  and 
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County  of  Floyd,  To  the  Sheriff  or  any  Constable  of  Floyd  County, 
greeting: 

'TTou  are  hereby  commanded  to  make  publication  of  this  citation 
and  notice  by  publishing  the  same  in  some  newspaper  published 
in  said  county  one  time  a  week  for  three  consecutive  weeks  pre- 
vious to  the  Ist  Monday  in  September,  1906,  the  same  being  the 
3d  day  of  September,  1906,  the  return  day  hereof;  but  if  there  is 
no  newspaper  published  in  said  county  then  you  are  conmianded 
to  publi^  the  same  in  a  newspaper  published  in  an  adjoining  county 
one  time  a  week  for  three  consecutive  weeks  previous  to  the  1st 
Monday  in  Sept.,  1906,  the  same  being  the  3d  day  of  Sept.,  1906, 
the  return  day  hereof,  to  wit: 

**In  the  name  of  the  State  of  Texas  and  County  of  Floyd,  To  all 
persons  owning  or  having  or  claiming  any  interest  in  the  following 
described  land,  delinquent  to  the  State  of  Texas  and  County  of 
Floyd  for  taxes,  to  wit: 

'T>)t  No.  18  in  block  No.  38  of  Floyd  City,  which  land  is  de- 
linquent for  taxes  for  the  following  amounts:  State  tax,  22  cents; 
County  tax,  49  cents,  for  the  years  1891,  '92,  '93,  '94,  '95,  '96,  '97, 
1903  and  1904;  and  you,  unknown  owner,  being  alleged  by  the 
affidavit  of  the  attorney  for  the  State  of  Texas  to  be  a  non-resident 
(or  non-residents)  of  the  State  of  Texas,  and  you,  the  unknown 
owner  or  unknown  owners,  of  the  foregoing  described  lands  (the 
attorney  for  the  State  of  Texas  having  made  affidavit  that  the  owner 
or  owners  of  said  land  are  unknown  to  him  and  after  inquiry  can 
not  be  ascertained)  are  hereby  notified  that  suit  has  been  brought 
by  the  State  of  Texas  for  the  collection  of  said  taxes  in  the  Dis- 
trict Court  of  Floyd  County,  Texas,  the  petition  being  filed  in  said 
court  on  the  3l8t  day  of  July,  1906,  in  the  cause  styled  The  State 
of  Texas  v.  Unknown  Owner,  and  the  unknown  owner  or  unknown 
owners,  defendants,  and  being  numbered  on  the  Civil  Docket  of  said 
court  as  Number  557. 

^ow,  therefore,  you,  unknown  owner,  being  a  non-resident  (or 
non-residents)  of  the  State  of  Texas,  and  you,  the  unknown  owner 
or  unknown  owners  of  the  above  described  land,  are  commanded 
to  appear  and  defend  such  suit  at  the  September  term  of  the  District 
Court  of  Floyd  County  in  the  State  of  Texas  to  be  begun  and  holden 
at  the  courthouse  thereof  in  the  town  of  Floydada  on  the  3d  day 
at  September,  1906,  and  show  cause  why  judgment  shall  not  be  ren- 
dered condemning  said  land  (or  lots)  and  ordering  the  sale  and 
foreclosure  thereof  for  taxes  and  costs  of  suit." 

The  following  is  a  statement  of  the  plaintiff's  cause  of  action,  viz.: 
"Suit  by  the  State  of  Texas  against  Unknown  Owner,  a  non- 
resident (or  non-residents)  of  the  State  of  Texas,  and  the  unknown 
owner  or  unknown  owners  of  the  land  or  lot  herein  above  described 
defendant  (or  defendants),  for  taxes  delinquent  and  unpaid  to  the 
State  of  Texas  and  county  of  Floyd  for  the  years  mentioned.  State 
taxes  amounting  to  22  xsents,  county  taxes  amounting  to  49  cents, 
fees  allowed  by  law  amounting  to  25  cents,  including  a  penalty 
amounting  to  ten  per  cent  of  said  taxes  for  the  said  year  for  which 
the  said  taxes  are  delinquent,  together  with  six  per  cent  interest 
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on  said  taxes  from  the  first  day  of  January  next  succeeding  the 
year  for  which  any  taxes  are  delinquent,  and  that  the  said  amount 
of  said  taxes,  penalty,  interest,  fees  and  all  court  costs  are  delin- 
quent, unpaid  and  due  to  the  plaintiff,  and  that  the  amount  thereof 
is  a  charge  against  and  a  lien  on  said  land  (or  lot)  in  Floyd 
County,  Texas,  described  herein  above.  Plaintiff  prays  judgment 
for  the  amount  of  said  taxes,  penalty,  interest,  fees  and  all  court 
costs,  and  for  a  foreclosure  of  the  said  tax  lien  against  all  of  said 
defendants  on  said  land  (or  lot)  to  satisfy  the  amount  of  said  taxes, 
penalty,  fees  and  all  court  costs  and  for  all  other  general  legal  and 
equitable   relief. 

"Herein  fail  not,  and  have  you  before  said  court  on  the  3d  day 
of  September,  1906,  the  same  being  the  first  day  of  the  next  term 
thereof,  this  writ  and  notice  with  your  return  thereon  endorsed, 
showing  how  you  have  executed  the  same. 

"Given  under  my  hand  and  seal  of  said  court  this  6th  day  of 
August,  1906.  Tom  P.  Steen,  Clerk  District  Court,  Floyd  County, 
Texas.'' 

This  citation  seems  to  be  in  substantial  compliance  with  article 
5232  of  our  Bevised  Statutes,  prescribing  the  requisites  of  such 
citations,  save  that  the  notice  to  the  unknown  owner  required  by 
the  statute  is  preceded  by  a  direction  to  the  sheriff  or  constable 
to  serve  it  by  publication,  as  required  by  the  article  referred  to, 
and  is  followed  by  a  command  for  a  return  showing  how  the  writ 
was  served.  We  are  of  opinion  that  the  departures  noted  should 
not  invalidate  the  notice  or  citation  to  the  owner:  The  commands 
to  the  officer  by  separate  paragraph  are  made  entirely  dietinct  from 
the  notice  to  the  unknown  owner,  and  hence  can  not  be  said  as 
matter  of  law  to  be  misleading  to  the  owner  of  the  property  sought 
to  be  charged,  which  is  the  only  reasonable  objection  occurring  to 
us  that  could  be  urged  to  the  citation  in  this  case.  Indeed,  it  is 
not  perceived  how  otherwise  the  requirement  to  publish  notice  to 
the  owner  can  be  enforced.  The  statute  does  not  specifically  desig- 
nate who  shall  perform  this  duty,  and  it  is  not  to  be  found  among 
the  general  duties  prescribed  by  law  of  any  officer  save  that  of  a 
sheriff  or  a  constable,  who  alone  are  commanded  by  law  to  perform 
such  duties,  and  who  alone  may  lawfully  receive  compensation  there- 
for.    Bev.  Stats.,  arts.  4901,  4915,  et  fee  bills. 

We  conclude  that  the  citation  under  consideration  is  sufficient  and 
that  the  judgment  should  be  reversed  and  the  cause  remanded  for 
further   proceedings. 

Reversed  and  remanded. 


Texas  Central  Bailroad  Company  v.  G.  W.  Hunter  &  Company. 

Decided  June  29,   1907. 

1.-— Carriers  of  Live  Stock — ^Inherent  Vices — Char^^. 

Carriers  of  live  stock  are  not  insurers  against  injuries  arising  from  or 
attributable  to  the  natural  vices,  propensities  and  habits  of  the  animals  them- 
selves and  which  could  not  be  prevented  by  foresight  and  care.  In  a  suit  for 
damages  to  a  shipment  of  cattle,  charge  consider^,  and  held  erroneous. 
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— ^VnaToldable  Damairo. 

In  the  shipment  of  cattle  some  damage  naturally  and  unavoidably  occurs 
even  when  transported  by  the  railroads  in  the  most  careful  and  prudent  man- 
ner.   For  such  damage  the  railroads  are  not  liable. 

S. — ^Inherent  Vice — ^Definition. 

A  chaige  which  defines  inherent  vice  as  ''a  fault  not  possessed  by  the 
ordinary  of  its  kind/'  is  too  restrictive. 

Appeal  from  the  County  Court  of  Hood  County.  Tried  below 
before  Hon.  K.  H.  Faulkner. 

J.  A.  Kibler,  for  appellant. — ^The  issue  as  to  whether  or  not  plain- 
tifPs  cattle  were  injured  or  damaged  from  the  time  they  were  placed 
in  the  pens  at  Albany  until  they  were  delivered  by  appellant  to 
the  Port  Worth  &  Bio  Grande  Bailway  Company,  its  connecting 
line  at  Dublin,  by  reason  of  any  negligence  of  appellant,  was  for 
the  determination  of  the  jury.  The  court,  by  the  charge  complained 
of,  took  the  issue  of  negligence  from  the  jury,  and  thereby  made 
appellant  an  absolute  insurer  of  the  safety  of  the  cattle;  whereas, 
it  was  only  liable  for  any  injury  or  damage  caused  by  its  negli- 
gence. Ft.  Wbrth  &  D.  C.  By.  Co.  v.  James,  87  S.  W.  Bep.,  730; 
Ft  Worth  &  B.  G.  By.  Co.  v.  Cage  Cattle  Co.,  95  S.  W.  Bep.,  705; 
Missouri,  K.  &  T.  By.  Co.  ▼.  Kyser  ft  Sutherland,  95  S.  W.  Bep., 
747;  San  Antonio  &  A.  P.  By.  Co.  v.  Turner,  94  S.  W.  Bep.,  215; 
Missouri,  K.  ft  T.  By.  Co.  v.  Garrett,  87  S.  W.  Sep.,  172. 

Appellant  having  pleaded  and  proven  a  valid  written  contract 
between  it  and  appellee  covering  the  shipment  of  cattle  in  question, 
whereby,  in  consideration  of  the  reduced  rate  therein  named,  appellee 
released  and  waived  any  and  all  causes  of  action  for  damages  by 
reason  of  any  written  or  verbal  contract  for  the  shipment  of  said 
cattle  prior  to  the  execution  thereof,  and  such  written  contract 
being  plain  and  unambiguous  on  its  face,  it  was  the  duty  of  the 
court  to  construe  the  same  and  charge  the  jury  the  effect  thereof.  Ft. 
Worth  &  D.  C.  By.  Co.  v.  Underwood,  87  S.  W.  Bep.,  713;  Houston 
&  T.  C.  By.  Co.  V.  Smith,  97  S.  W.  Bep.,  836. 

The  court  erred  in  the  5th  paragraph  of  his  charge  to  the  jury 
defining  the  term  "inherent  vice,^  wherein  such  term  is  defined'  to 
mean  *^€l  fault  not  possessed  by  the  ordinary  of  its  kind,"  and  said 
charge  is  vague  and  indefinite,  and  calculated  to  and  did  mislead 
the  jury  to  the  prejudice  of  this  defendant.  Century  Dictionary 
ft  Cyclopedia:  'inherent.*'  Sticking  within;  strongly  lodg^  or 
incorporated.  Existing  as  an  element,  quality  or  attribute;  innately 
characteristic;  intrinsic,  as  inherent  color;  inherent  beauty  of  char- 
acter. 

H.  D.  Payne,  for  appellees.— Where  the  shipper  has  done  all 
required  of  him  to  prepare  the  article  for  shipment  and  delivered 
the  freight  to  the  company  they  are  insurers  against  loss,  regardless 
of  the  question  of  negligence  in  a  State  shipment.  Bev.  Stat.,  art. 
883  (326),  art.  280  (322);  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Trawick, 
80  Texas,  270 ;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Trawick,  68  Texas,  314 ; 
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East   Line  &  R.   R.   Ry.   v.   Hall,   64   Texas,   620;   International   ft 
G.  N".  Ry.  V.  Dimmit  County  Pasture  Co.,  5  Texas  Civ.  App.,  186. 

CONNER,  Chief  Justice.— This  suit  was  instituted  to  recover 
damages  to  a  shipment  of  two  hundred'  and  ninety-five  head  of 
appellees'  cattle  over  the  railway  of  the  appellant,  the  Texas  Cen- 
tral Railroad  Company,  from  Albany,  Texas,  to  Dublin,  and  thence 
over  the  Fort  Worth  &  Rio  Grande  Railway  to  Granbury  and  Creason 
in  Hood  County.  Appellees  alleged,  in  substance,  that  they  penned 
their  cattle  in  the  cattle  pens  of  appellant  at  Albany  about  eleven 
o'clock  on  the  18th' day  of  October,  1905;  that  the  pens  were  wholly 
insufficient  to  hold  pnid  cattle  or  the  ordinarv  cattle  tendered  to  it 
at  that  place  for  shipment,  and  that  appellant  negligently  run  a 
train  or  engine  up  near  them  in  an  improper  and  neerligent  manner 
and  scared  and  stampeded  them  and  caused  them  to  break  the  weak 
and  defective  stock  pen  before  mentioned,  which  would  not  have  been 
the  case  had  said  pens  been  properly  constructed  and  maintained; 
that  all  of  said  cattle  in  said  stampede  were  bruised,  wounded,  de- 
horned, maimed  and  greatly  damaged,  after  they  had  been  delivered 
for  shipment.  Appellees  further  alleged  that  the  cattle  were  very 
roughly  handled  and  bruised  and  wounded  and  very  greatly  delayed 
on  their  journey  from  Albany  to  Dublin  and  greatly  injured  thereby. 
The  trial  resulted  in  a  verdict  and  judgment  for  appellees  in  the 
sum  of  two  hundred  and  fifty-five  dollars  as  against  the  appellant, 
and  in  favor  of  the  Fort  Worth  &  Rio  Grande  Railway  Company. 

Appellant  assigns  error  to  the  following  paragraph  of  the  court's 
charge:  "If  you  believe  from  a  preponderance  of  the  evidence 
in  this  case  that  plaintiff  had  ordered  cars  from  the  defendant  Texas 
Central  Ry.  Co.  through  its  agent,  for  the  purpose  of  shipping 
cattle  from  Albany  to  Granbury  and  Cresson,  Texas,  and  that  on 
the  18th  day  of  October,  1905,  the  agent  of  the  defendant  Texas 
Central  Ry.  Co.  told  plaintiff  to  bring  his  cattle  there  to  Albany 
for  shipment  by  the  noon  hour  of  that  day  and  that  plaintiff  did 
take  his  cattle  there  and  place  them  in  the  shipping  pens  of  said 
defendant  and  notified  said  agent  of  such  fact,  then  I  charge  you 
said  defendant  would  be  liable  to  any  injury  to  plaintiff's  cattle, 
if  any,  while  such  cattle  were  in  his  possession,  up  to  the  time 
it  delivered  them  to  its  codefendant,  save  and  except  such  injury, 
if  any,  as  may  have  occurred  to  said  cattle,  if  any,  by  reason  of 
any  inherent  vice,  if  any,  in  said  cattle  themselves,  and  if  yon  so 
believe  you  will  find  for  the  plaintiff  against  this  defendant. 

"If  you  further  believe  from  a  preponderance  of  the  evidence 
herein  that  plaintiff's  cattle  were  injured  while  in  the  possession 
of  the  defendant.  The  Ft.  Worth  and  Rio  Grande  Ry.  Co.,  if  you 
find  such  cattle  were  injured  at  all,  then  your  verdict  should  be 
against  this  defendant  for  whatever  injury  -it  inflicted,  if  any/' 

We  think  the  assignment  must  be  sustained.  It  is  defended  alone 
upon  the  ground  that  after  the  delivery  of  appellee's  cattle  in  the 
pens  at  Albany,  appellant  was  an  absolute  insurer  against  loss  or 
damage,  as  in  cases  of  inanimate  freight.  The  law,  however,  has 
made  a  distinction  in  cases  of  the  transportation  of  live  stock.     In 
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a  recent  work  on  carriers  (Moore  on  Carriers,  page  496,  section  1) 
it  is  said  that:  "Carriers  of  live  stock  are  common  carriers  sub- 
ject to  all  the  duties,  responsibilities  and  liabilities,  and  entitled 
to  all  the  rights  and  privileges  of  a  common  carrier  of  merchandise 
or  other  inanimate  property,  save  in  one  important  respect.  While 
common  carriers  are  insurers  of  inanimate  property  against  loss 
and  damage  except  such  as  is  inevitable  or  attributable  to  the  act 
of  God,  or  caused  by  public  enemies,  and  except  that  they  are  not 
held  liable  for  losses  which  result  from  the  inherent  and  intrinsic 
qualities  of  the  goods  carried  by  them,  as  carriers  of  live  stock  they 
are  not  insurers  of  animals  against  injuries  arising  from  or  at- 
tributable to  the  natural  or  proper  vices,  or  the  inherent  natural  pro- 
pensities and  habits  of  the  animals  themselves,  and  which  could  not 
be  prevented  by  foresight,  vigilance  and  care.^'  See  also  to  the 
same  effect  Hutchinson  on  Carriers,  section  221.  Appellant  by 
allegation  and  proof  distinctly  and  forcibly  presented  the  theory 
that  it  had  exercised  foresight,  vigilance  and  care  in  the  construc- 
tion and  maintenance  of  its  pens  at  Albany  and  in  the  operation 
of  the  train  that  is  alleged  to  have  frightened  appellee's  cattle,  and 
also  that  in  the  transportation  from  Albany  to  Dublin  the  carriage 
was  made  without  rough  handling  or  damage  and  with  due  care. 
The  charge  authorized  findings  against  appellant  upon  all  of  these 
issues  irrespective  of  negligence  on  appellant's  part. 

To  the  extent  that  recovery  for  the  natural  depreciation  of  the  ' 
cattle  after  the  transportation  began  was  so  autliorized  the  chargo 
was  clearly  wrong.  Some  damages  naturally  arise  in  shipments  of 
cattle  with  or  without  inherent  vice,  even  when  transported  by 
railways  in  the  most  careful  and  prudent  manner.  For  such  natural 
injury  appellant  was  in  no  event  liable.  Besides,  the  court's  defini- 
tion of  ^'inherent  vice''  as  used  in  the  charge  quoted  seems  too 
restrictive.  It  is  as  follows:  "The  term  inherent  vice'  as  used 
in  this  charge  means  a  fault  not  possessed  by  the  ordinary  of  its 
kind."  As  seen  from  the  authority  quoted,  the  carrier,  in  the 
absence  of  negligence,  is  not  liable  for  injuries  arising  from  or 
attributable  to  the  inherent  natural  propensities  and  habits  of  the 
animals  themselves,  notwithstanding  the  fact  that  the  "ordinary  of 
its  kind"  may  have  the  same  inherent  natural  propensity  or  habit. 
Ft.  Worth  &  B.  G.  Ey.  v.  Cage  Cattle  Co.,  95  S.  W.  Eep.,  705; 
Texas  &  Pac.  By.  v.  Slator,  102  S.  W.  Eep.,  156. 

We  find  nothing  else  in  the  case  requiring  special  notice.  The 
provision  of  the  contract  presented  under  the  eighth  and  ninth  as- 
signments we  think  has  no  application  in  this  case. 

The  objection  to  the  sixth  paragraph  of  the  court's  charge  men- 
tioned in  the  seventh  assignment  does  not  seem  to  be  very  important. 
The  charge  was  that  the  measure  of  damages  would  be  "the  difference 
in  the  value  of  the  cattle,  if  any,  in  the  condition  that  they  were. 
delivered  at  Granbury.  and  Cresson,  and  what  they  would  have  been 
worth  had  they  been  properly  delivered."  It  is  true,  as  insisted  by 
appellant,  that  the  true  measure  would  be  the  difference  in  the  value 
of  the  cattle  in  the  condition  they  were  delivered  at  Granbury  and 
Vol.  XLVII.  Civil— 13. 
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Cresson,  and  what  they  would  have  been  worth  had  they  been  trans- 
ported without  negligence.  But  the  jury  most  probably  so  under- 
stood the  charge  as  given.  However,  the  court  on  another  trial 
can  easily  obviate  the  criticism  made. 

Special  charge  number  three  requested  by  appellant  excludes  the 
issue  of  the  sufficiency  of  the  pens  and  no  error,  therefore,  is  per- 
ceived in  its  rejection. 

For  the  error  in  the  court's  charge  it  is  ordered  that  the  judg- 
ment be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


St.  Louis,   San  Francisco  &  Texas  Railway  Company  v. 

S.  M.  Payne. 

Decided  June  29,  1907. 

1 . — Deed — ^Boundarlefl — ^Ambis^uity — Testimony. 

When,  in  the  description  contained  in  a  deed,  there  is  ambiguity  as  to 
the  boundaries,  parol  evidence  is  admissible  as  to  the  declarations  of  the  gran- 
^tor  at  the  time  of  purchase  as  to  the  boundaries  of  the  land  conveyed,  and  the 
true  position  of  the  boundaries  becomes  a  question  of  fact  for  the  jury. 


2. — ^Market  Value — ^Testimony. 

Although  a  witness  may  not  be  able  to  give  the  depreciation  in  the  market 
value  of  certain  property  in  dollars  and  cents,  he  may  still  testify  as  to  the 
per  cent  of  depreciation. 

Appeal  from  the  District  Court  of  Hardeman  County.    Tried  below 
before  Hon.  S.   P.  Huff. 

C.  n.  YoaJcum  and  D.  E.  Decker,  for  appellant. 

M,  M,  Hawkins,  for  appellee, 

SPEER,  Associate  Jcstice. — Appellant^s  statement  of  the  nature 
of  the  case  appears  to  be  correct  and  is  as  follows:  "Appellee  Payne 
sued  the  railway  company,  alleging  that  he  was  the  owner  of  the 
fractional  block  of  land  in  the  town  of  Quanah,  Hardeman  County, 
Texas,  and  also  of  a  block  of  land  containing  five  or  six  acres,  lying 
east  of  and  adjoining  the  first  mentioned  tract;  that  he  had  fenced 
both  of  said  tracts  of  land  and  had  left  a  space  between  the  two 
tracts  for  the  public  to  be  used  as  a  road.  That  he  had  his  resi- 
dence upon  the  first  tract  and  used  the  other  tract  as  a  pasture.  That 
the  defendant  railway  company  during  the  year  1905  built  and  con- 
structed a  railroad  from  the  town  of  Quanah,  and  from  what  is 
known  as  the  Frisco  Depot,  between  his  two  said  blocks  and  along 
and  over  plaintiff^s  land  without  condemnation  proceedings  and  without 
permission  of  plaintiff,  and  had  constructed  stock  pens  near  the  plain- 
tiff^s  residence.  That  the  railroad  track  so  constructed  was  within 
a  few  feel  of  plaintiff's  front  door  and  is  a  great  inconvenience  to 
plaintiff  bv  reason  of  the  running  and  operating  of  trains  over  said 
railroad,  and  by  reason  of  the  dust,  noise,  noxious  vapors  and  shriek- 
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ing  of  trains^  thereby  greatly  depreciating  the  market  value  of  said 
property  above  as  to  convenience  and  value  as  a  home.  That  the 
stock  pens,  by  reason  of  the  noise  and  dust  occasioned  by  the  cattle 
and  noxious  vapors  and  stink  arising  from  the  said  pens,  creates  a 
permanent  nuisance  to  plaintiff's  home  and  depreciates  its  market 
value  for  the  uses  and  purposes  heretofore  enjoyed  and  intended  to 
be  enjoyed  by  the  plaintiff,  and  asks  for  judgment  for  the  value  of 
the  land  taken  and  for  the  damage  and  depreciation  in  the  market 
value  of  the  home  and  land  owned  by  plaintiff.  The  defendant 
answered,  alleging  that  it  had  permit  of  the  city  council  of  the  city 
of  Quanah  to  construct  and  operate  a  line  of  railway  in  and  along 
McClelland  Avenue  in  said  town,  and  that  its  track  was  constructed 
and  operated  in  said  avenue  and  that  the  tract  of  land  between  the 
two  blocks  of  plaintiff  was  WcClelland  Avenue,  and  that  long  prior 
to  the  time  that  plaintiff  acquired  any  right,  title  or  interest  in  and 
to  the  property  and  premises  one  G.  M.  Dodge  was  the  owner  of  all 
the  land  upon  which  the  town  of  Quanah  was  afterwards  constructed 
and  that  he  platted  said  town  and  caused  said  plat  to  be  recorded 
in  the  deed  records  of  Hardeman  County,  together  with  a  deed  of 
dedication,  and  that  in  said  dedication  deed,  among  other  things  it 
provided  that  the  right  was  reserved  in  said  Dodge  to  grant  to  any 
railway  or  railway  company,  the  right  to  construct  railways  over 
said  McClelland  Avenue,  and  that  the  plaintiff  acquired  his  property 
with  above  constructive  and  actual  notice  of  the  reservation  in  said 
deed  with  recrard  to  the  building  of  a  railroad.  That  before  defendant 
constructed  its  line  of  railway  on  said  McClelland  Avenue,  the  said 
G.  M.  Dodcre  conveved  to  it  the  reservation  in  said  dedication  deed 
contained  and  thereby  authorized  and  granted  to  the  defendant  the 
right  to  construct  and  build  a  railway  thereon.''  The  trial  resulted 
in  a  verdict  and  juderment  in  appellee's  favor. 

First,  it  IS  objected  that  the  trial  court  erred  in  permitting  ap- 
pellee to  festifv  that  it  was  his  understanding  from  the  agent  of 
Dodge  at  the  time  he  bought  his  land  that  McClelland  Avenue  did 
not  extend  between  his  blocks,  because  the  deed  would  constitute  the 
best  evidence  of  his  boundaries.  The  deed  was  subsequently  intro- 
duced, and  while  it  called  for  McClelland  Avenue  on  the  west,  it 
also  referred  to  the  amended  map  of  Quanah,  which  did  not  show 
a  street  at  such  place.  This  we  think  at  least  was  such  ambiguity 
as  to  admit  the  evidence,  and  also  to  justify  the  submission  to  the 
jury  as  a  question  of  fact  whether  or  not  McClelland  Avenue  stopped 
at  the  boundaries  of  appellee's  lands,  as  to  which  appellant  has  also 
complained.  If  the  construction  of  the  deed  from  Dodge  to  appellee 
wag  for  the  court,  as  suggested  by  appellant,  still  the  testimony  of 
appellee  and  the  verdict  of  the  jury  in  his  favor  being  in  keeping 
with  what  we  conceive  to  be  the  proper  construction,  that  is,  that 
MtjClelland  Avenue  did  not  traverse  his  land,  there  could  have  been 
no  error  in  hearing  the  testimony. 

Nor  was  there  any  error  in  permitting  appellee  to  testify  that  the 
market  value  of  his  property  had  depreciated  fifty  percent  by  reason 
of  the  construction  of  appellant's  road,  although  he  was  unable  to 
state  in  dollars  and  cents  the  amount  of  that  depredation.    £nowl- 
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edge  of  the  one  fact  is  not  necessarily  dependent  upon  a  knowledge 
of  the  other. 

Special  charge  six  requested  by  appellant  was  not  called  for,  since 
the  court  only  authorized  a  recovery  for  damages  incident  to  the 
construction  of  the  road  along  the  strip  between  appellee's  blocks  of 
land,  and  only  then  in  the  event  the  same  was  not  a  part  of  Mc- 
Clelland Avenue. 

We  find  no  error  and  order  the  judgment  to  be  aflSrmed. 

Affirmed. 

Application  for  writ  of  error   dismissed  for  want  of  jurisdiction. 


Colorado  &  Southern  Railway  Company  v.  L.  R.  Hamm. 

Decided  June  29,   1907. 

1 . — Stenographer's  Act— Appeal — ^Transoript. 

Documentaiy  evidence  introduced  on  the  trial  of  a  cause,  and  referred  to 
and  described  in  the  stenographer's  report,  is  properly  embraced  in  the  clerk's 
transcript  of  the  proceedings,  when  so  directed  by  the  trial  court  or  judge. 
Such  evidence  should  not  be  copied  into  the  stenographers  report.  By  the 
phrase  "embraced  in  the  stenographer's  report,"  in  section  five  of  the  stenograph- 
er's Act  of  1905,  is  meant  such  reasonable  description  of  the  documentary  evi- 
dence as  will  identify  the  same. 

2. — Same — Judicial  Act. 

By  the  phrase  "written  direction  of  the  Court,"  as  used  in  section  five  of 
the  stenographer's  Act  of  1905,  is  meant  that  the  direction  may  be  made  by 
the  judge  either  in  term  time  or  within  twenty  days  thereafter,  and  sucti  direc- 
tion given  by  the  trial  judge  to  the  clerk  of  his  court  within  twenty  days 
efter  adjournment  to  include  certain  documents,  used  in  evidence,  in  his 
tianscript  of  the  proceedings,  is  valid. 

8. — Appeal — Beyersal — ^Kei  Adjudlcata. 

In  a  suit  against  two  railroad  companies  judgment  was  rendered  against 
one  and  in  favor  of  the  other.  The  defendant  against  whom  judgment  was 
rendered  appeakd,  and  executed  an  appeal  bond  payable  to  the  plaintiff  alone. 
On  appeal  the  judgment  of  the  trial  court  was  reversed  in  general  terms.  Held, 
that  the  judgment  of  the  trial  court  was  re«  adjudicata  as  to  the  defendant 
in  whose  favor  judgment  had  been  rendered  on  the  first  trial,  and  therefore  a 
bar  to  a  second  trial  as  to  such  defendant. 

Appeal  from  the  District  Court  of  Clay  Connty,  Tried  below 
before  Hon.  A.  H.  Carrigan. 

Spoonts,  Thompson  &  Barwise  and  Tf.  T.  AUen,  for  appellant. — 
The  plaintiff  having  sned  the  appellant  and  the  Fort  Worth  &  Den- 
ver City  Ry.  Co.  to  enforce  separate  liabilities  against  each  of  them, 
and  judgment  having  been  rendered  against  the  last  named  defendant 
and  in  favor  of  the  appellant,  and  no  appeal  having  been  taken  either 
by  the  plaintiff  or  said  last  named  defendant  as  to  the  judgment  in 
favor  of  the  appellant,  the  Court  of  Civil  Appeals  was  without  juris- 
diction to  reverse  or  set  aside  said  judsfment  in  favor  of  aopellant. 
Woeltz  V.  Woeltz,  93  Texas,  549;  Anderson  v.  Silliman,  92  Texas, 
560 ;  National  Bank  of  Cleburne  v.  Carper,  67  &•  W,  Kep.,  188 ;  Lauch- 
heimer  v.  Coop,  99  Texas,  386, 
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J.  JT.  Harper,  for  appellee. 

CONNEB,  Chief  Justice. — As  assignee  of  Highfill  &  Houston, 
appellee  instituted  this  suit  against  the  Fort  Worth  &  Denver  City 
Railway  Company  and  the  appellant,  the  Colorado  &  Southern  Rail- 
way Company,  to  recover  damages  to  three  several  shipments  of  cattle, 
made  in  June,  1904,  from  Bellevue,  Texas,  to  Denver,  Colorado.  By 
his  first  amended  original  petition,  filed  March  20,  1905,  appellee 
alleged  that  the  Fort  Worth  &  Denver  City  Railway  Company  under- 
took to  transport  said  cattle  from  Bellevue  to  Te]dine  in  safety  and 
with  reasonable  dispatch,  and  there  deliver  the  same  to  its  connecting 
carrier,  the  appellant  herein,  for  further  transportation  to  said  Den- 
ver, with  like  safety  and  reasonable  dispatch.  It  was  further  alleged 
that  it  was  the  duty  of  appellant  to  promptly  and  without  unreason- 
able delay  receive  and  accept  said  cattle  in  the  order  in  which  they 
arrived  at  Texline,  and  to  transport  them  over  its  said  line  of  rail- 
road to  Denver,  in  the  State  of  Colorado,  there  to  be  delivered  to 
the  consignees  for  sale  upon  the  market.  Negligence,  rough  handling, 
and  delay  in  transportation  from  Bellevue  to  Denver,  were  charged 
against  each  of  the  defendants,  thereby  causing  the  damages  sought 
to  be  recovered. 

The  cause  was  first  tried  on  the  30th  day  of  May,  1905,  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  plaintiff  against 
the  Fort  Worth  &  Denver  City  Railway  Company  for  six  hundred 
and  twenty-five  dollars,  and  a  verdict  and  judgment  in  favor  of  the 
appellant.  From  this  judgment  the  Fort  Worth  &  Denver  City  Rail- 
way Company  alone  appealed,  and  this  court  reversed  it  and  re- 
manded the  cause  for  a  new  trial  because  of  errors  pointed  out  in 
the  opinion.  See  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Hamm,  15  Texas  Ct. 
Rep.,  202.  The  cause  again  coming  on  for  trial  upon  the  amended 
petition  already  mentioned,  the  appellant  pleaded  in  bar  the  former 
verdict  and  judgment  rendered  in  its  favor  on  the  30th  day  of  May, 
1905,  and  after  introducing  its  testimony  in  support  of  this  plea,  re- 
quested the  court  to  instruct  the  jury  to  return  a  verdict  in  its  favor, 
which  instruction  the  court  refused,  and  the  trial  before  a  jury  re- 
sulted in  a  verdict  against  appellant  for  five  hundred  and  sixty  dol- 
lars and  seventy-three  cents,  and  against  the  Fort  Worth  &  Denver 
CSty  Railway  Company  for  two  hundred  and  forty-two  dollars.  Judg- 
ment on  November  15,  1906,  was  entered  in  accordance  with  the  ver- 
dict, and  appellant  prosecutes  this  appeal. 

The  only  question  presented  by  appellant  is  whether  its  plea  of 
res  adjvdicata  should  have  been  sustained.  As  preliminary  to  a  dis- 
cussion of  this  question,  however,  it  is  necessary  to  dispose  of  a  mo- 
tion filed  by  appellee  to  strike  from  the  record  the  evidence  relied 
upon  by  appellant  in  support  of  said  plea.  We  have  before  us  a  ste- 
nographic report  of  evidence  duly  certified  and  approved,  and  also 
a  transcript  by  the  clerk  of  the  court  which  he  certifies  contains  a 
true  copy  of  ail  proceedings  save  the  stenographer's  report  accompany- 
ing the  transcript.  It  is  in  this  clerk's  transcript  that  the  evidence 
of  the  former  proceedings  appear.  We  therein  find  copy  of  the 
judgment  of  the  District  Court  of  May  30,  1905,  in  appellant's  favor. 
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as  alleged  in  appellant's  plea;  also  copy  of  the  appeal  bond  filed  by 
the  Fort  Worth  &  Denver  City  Bailway  Company  on  its  said  appeal, 
showing  that  appellee  alone  was  made  payee;  also  copy  of  the  man- 
date and  opinion  of  this  court  in  general  terms  reversing  that  judg- 
ment and  remanding  the  cause  for  a  new  trial;  also  copy  of  written 
direction  of  the  trial  judge,  filed  December  19,  1905,  for  the  clerk, 
upon  appeal,  to  copy  the  several  evidences  mentioned  in  his  transcript. 
In  substance  appellee  insists  in  his  motion  that  the  judge  was  not 
authorized  to  give  the  direction  mentioned  because  made  after  term 
time  and  hence  when  not  acting  as  a  court,  and  that  the  incorpora- 
tion of  the  documentary  evidence  in  the  clerk's  transcript  was  unau- 
thorized "because  not  embraced  in  the  stenographer's  report,  the  ste- 
nographer's Act  of  1905  being  relied  upon  as  supporting  these  con- 
tentions. 

The  Act  referred  to  is  entitled:  "An  Act  to  provide  for  the  ap- 
pointment of  a  competent  stenographer  to  report  cases,  and  to  make 
the  report  of  such  stenographer,  when  filed  and  approved,  the  state- 
ment of  facts  of  the  oral  evidence  in  the  case;  and  to  provide  for  the 
compensation  of  such  stenographer."  Sections  one  and  two  provide 
for  the  appointment  of  official  stenographers,  and  sections  three  and 
five  (all  that  we  deem  necessary  to  quote)  are  as  follows: 

"Sec.  3.  It  shall  be  the  duty  of  the  official  stenographer  to  at- 
tend all  sessions  of  the  court,  to  take  full  stenographic  notes  of  the 
oral  evidence  offered  in  every  case  tried  in  said  court,  together  with 
all  objections  to  the  admissibility  of  testimony,  the  rulings  of  the 
court  thereon,  and  all  exceptions  taken  to  such  rulings;  to  preserve 
all  official  notes  taken  in  said  court  for  future  use  or  reference,  and 
to  furnish  either  party  to  the  suit  a  transcript  of  all  of  said  evidence 
or  other  proceedings,  upon  the  payment  to  him  of  the  compensation 
hereinafter  provided." 

"Sec.  5.  In  case  an  appeal  is  taken  from  the  judgment  rendered 
in  said  case,  said  original  stenographer's  transcript  shall  be  sent  up 
as  the  record  of  said  cause  as  the  report  of  the  testimony  therein,  *J 

the  cost  of  such  transcript  paid  by  either  party  to  be  taxed  against 
the  party  losing  on  such  appeal;  provided,  any  original  documentary 
evidence,  sketches,  maps,  plats  or  other  matters  introduced  in  evi- 
dence, and  if  embraced  in  the  stenographer's  report,  may  be  made  a 
part  of  the  record  of  said  cause  by  written  direction  of  the  court, 
which  may  be  sent  up  in  the  original  form  if  requested  by  either  party 
to  the  suit,  or  transcribed  by  the  clerk  with  other  parts  of  the  record 
therein;  provided,  that  in  any  case  where  such  stenographic  transcript 
is  not  made,  this  Act  shall  not  apply    .     .     ." 

We  conclude  that  appellee's  contentions  must  be  overruled.  Con- 
struing sections  three  and  five  together  with  the  caption,  we  think 
the  Act  under  consideration  must  be  construed  to  mean  that  the 
stenographer's  report,  when  taken  and  approved  as  provided  in  the 
Act,  becomes  the  sole  statement  of  the  oral  evidence  on  the  trial,  and 
that  when  original  documentary  evidence  is  introduced,  if  embraced 
in  the  stenographer's  report,  the  same  may  be  and  is  properly  made 
part  of  the  record  on  appeal,  when  transcribed  by  the  clerk  (or  in 
original  form  if  so  requested)   with  other  parts  of  the  record,  when 
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directed  so  to  do  by  the  court  or  judge.  By.  the  qualifying  phrase, 
*'and  if  embraced  in  the  stenographer's  report/*  in  section  five,  when 
given  a  reasonable  interpretation,  must  be  meant  that  the  stenog- 
rapher's report  should  contain  mention  and  such  reasonable  description 
of  any  documentary  evidence  as  will  identify  the  same,  in  order  to 
guard  against  the  incorporation  in  the  clerk's  transcript,  by  mistake 
or  otherwise,  of  instruments  not  offered  in  evidence.  It  can  not  rea- 
sonably mean  that  the  stenographer  should  have  made  full  copy  of 
such  documentary  evidence  in  his  notes,  for  it  is  not  made  his  duty 
to  make  such  copies,  nor  does  the  law  require  the  performance  of  a 
useless  thing,  viz.:  copies  of  documentary  evidence  by  botli  stenog- 
rapher and  clerk.  We  think  the  stenographer's  report  sufficiently 
embraces  the  documentary  evidence  under  consideration,  as  will  be 
seen  from  the  following  quotation  therefrom: 

"The  defendant,  the  Colorado  &  Southern  By.  Co.  introduced  in 
evidence  the  following  matters: 

"(1)  The  judgment  of  the  District  Court  of  Clay  County,  Texas, 
in  this  cause,  entered  upon  the  minutes  of  this  court  on  the  30th  day 
of  May,  1905,  in  which  judgment  it  was  adjudged  and  decreed  that 
the  plaintiff  take  nothing  as  to  the  Colorado  &  Southern  Kailway 
Company,  and  said  company  go  hence  without  date,  etc. 

"(2)  The  judgment  of  the  Court  of  Civil  Appeals  in  this  cause, 
reversing  the  judgment  of  the  District  Court  of  Clay  County,  Texas, 
entered  in  said  cause  on  thp  30th  day  of  May,  1905,  and  itinanding 
same  for  a  new  trial. 

"(3)  The  appeal  bond  in  said  cause,  filed  herein  on  the  12th  day 
of  June,  1905,  by  the  Ft.  Worth  &  Denver  City  Eailway  Company, 
in  which  the  plaintiff  was  the  sole  payee." 

By  the  "written  direction  of  the  court,"  as  used  in  section  five, 
must  be  meant,  we  think,  that  the  direction  may  be  made  by  the 
judge  either  within  term  time  or  within  twenty  days  thereafter.  While 
generally  there  is  a  well  defined  distinction  between  the  term  court 
and  the  term  judge,  yet  the  terms  are  often  interchangeable,  dependent 
upon  their  use,  object  and  connection.  Black^s  Law  Diet.,  title  Court; 
Pressley  v.  Lamb  (Ind.),  4  N.  E.  Bep.,  682;  Gold  v.  Vermont  Cent. 
By.,  19  Vt.  478;  Bail  way  Co.  v.  By.  Co.,  3  Ind.,  239;  State  v.  Cay- 
wood  (Iowa),  65  N.  W.  Bep.,  385;  Porter  v.  Flick  (Neb.),  84  N. 
W.  Bep.,  262.  Courts,  as  such, ,  make  no  written  directions:  they 
make  rulings  and  decrees,  which  are  entered  on  the  minutes  by  the 
clerk  and  otherwise  preserved  as  parts  of  the  record.  The  law  makes 
it  the  duty  of  the  trial  judge,  in  case  of  appeal,  to  see  that  a  sub- 
stantially accurate  statement  of  all  the  material  evidence  introduced 
on  the  trial  of  the  case  is  made  up  for  the  guidance  of  the  appellate 
tribunal,  and  no  such  judicial  function  is  involved  in  the  perform- 
ance of  this  duty  as  requires  us  to  adopt  appellee's  construction,  viz., 
that  the  direction  given  by  the  trial  judge  was  unauthorized  because 
not  at  the  time  sitting'  as  a  court.  It  has  been  held  in  effect  that 
the  Act  of  1905,'  relating  to  stenographers,  etc.,  does  not  repeal  other 
laws  relating  to  statements  of  fact  save  when  they  necessarily  con- 
flict, and  by  all  the  provisions  of  previous  laws  the  approval  of  the 
trial  judge  is  full  verification  of  the  suflSciency  and  accuracy  of  a 
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statement  of  facts.  Bev.  Stats.,  arts.  1379-80  and  1414.  Construing 
these  statutes  with  the  Act  of  1905,  we  conclude  that  the  term  court, 
as  used  in  section  five  of  the  Act  referred  to,  is  synon3rmous  with  the 
term  judge.  It  is  therefore  immaterial  that  the  written  direction  was 
not  given  in  term  time.  Rev.  Stats.,  art.  1381,  expressly  authorizes 
a  statement  of  facts  to  be  "made  up  and  signed  and  filed  in  vacation,*' 
and  it  is  undisputed  that  the  written  direction  of  the  judge  was  given 
within  twenty  days  after  the  adjournment  of  the  term  of  court  at 
which  the  present  trial  was  had.  Appellee's  motion  to  strike  from 
the  record  the  evidence  mentioned  is  accord inerlv  overruled. 

Having  concluded  that  the  evidence  is  properly  before  us,  the  as- 
signments of  error  require  the  further  determination  of  whether  it 
conclusively  establishes  appellant's  said  special  plea.  We  think  it 
does.  While  appellee  sues  the  railway  companies  named  jointly,  he 
does  not  allege  them  to  be  partners  nor  either  an  agent  for  the  other, 
or  that  either  acted  together  with  the  other  in  the  wrongs  committed 
by  it.  So  that,  as  presented,  appellee's  cause  of  action  was  clearly 
severable  and  the  judgment  of  May  30,  1905,  in  appellant's  favor  is 
therefore  conclusive,  appellee  not  having  appealed  therefrom,  not- 
withstanding the  reversal  of  the  judgment  in  general  terms  on  an 
appeal  by  the  Fort  Worth  &  Denver  City  Railway  Company.  Woeltz 
V.  Woeltz,  93  Tex5is,  549;  Anderson  v.  Silliman,  92  Texas,  560; 
National  Bank  of  Cleburne  v.  Carper,  67  S.  W.  Rep.,  188;  Lauch- 
heimer  v.  Coop,  99  Texas,  386. 

The  evidence  being  undisputed,  we  conclude  that  the  judgment 
should  be  reversed  and  here  rendered  for  appellant,  and  it  is  so  or- 
dered. 

Reversed  and  rendered. 


R.  W.  Merrell  et  al.  v.  Viola  Moore  et  al. 

Decided  June  20,   1907. 

1. — ^Abandonment  of  Wife— Commnnity  Property. 

Where  a  wife  who  has  been  abandoned  by  her  husband  marries  a  second 
time  under  the  mistaken  but  honest  belief  that  her  first  husband  had  obtained 
a  divorce  from  her,  she  does  not  by  such  marriage  and  cohabitation  forfeit  her 
right  to  share  in  the  community  property  acquired  by  the  first  husband  during 
the  existence  of  the  marriage  relation  between  them. 

2. — Marriage^Dnress. 

Where  it  appeared  that  a  man.  after  arrest  for  seduction  under  promise  of 
marriage,  in  company  with  the  ofTicer  making  the  arrest  procured  a  marriage 
license,  returned  to  the  bedside  of  the  woman  and  in  the  presence  of  witnesses 
married  her  and  remained  with  her  a  month  thereafter,  the  evidence  was  not 
sufficient  to  sustain  a  plea  of  duress. 

8. — ^Appointment  of  Receiver. 

In  suit  by  a  married  woman  for  her  interest  in  community  property,  evi- 
dence considered  and  held  sufficient  to  authorize  the  appointment  of  a  receiver 

Appeal   from   tlie  District   Court  of  Dallas   County.     Tried  below 
before  the  lion.  Thos.  P.  Nash. 
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HUbrani  dk  Scott,  Marcus  M,  Parks  and  fl".  W.  Peck,  for  appellants. 

Young  £  Johnson  and  Wendell  Spence,  for  appellees. 

TALBOT,  Associate  Justice. — ^This  is  a  suit  instituted  by  Mrs. 
Viola  Moore,  joined  by  her  husband,  Wilson  Moore,  against  R.  W. 
Merrell  and  J.  E.  Sapaugh,  as  individuals  and  as  the  independent 
executors  of  the  estate  of  J.  B.  Merrell,  deceased,  with  whom  are 
joined  their  respective  wives,  the  unknown  heirs  of  J.  B.  Merrell, 
deceased,   all  nonresidents  of  the  State  of  Texas,   and  also  Lee  J. 

Hayes,  Stone  and  Jack  Woods,  residents  of  Dallas  County, 

Texas,    to   recover,    as   her    communitv    interest    one-half    of    certain 
personal  property,  consisting  of  saloon  fixtures,  business,  etc.,  located 
in  said  Dallas  County,  of  about  the  value  of  six  thousand  dollars, 
and  other  propertv.     Mrs.  Moore  allpo^ps  tbat  she  and  J.  B.  Merrell 
were  legally  married  in  the  State  of  Arkansas,  in  the  year  1889,  and 
that  she  continued  to  be  his  lawful  wife  until  his  death  in  December, 
1906;  that  all  the  property  described  in-  her  petition  was   acquired 
by  the  said  J.  B.  Merrell  while  the  marriage  relation  existed  between 
them,  and  was  their  communitv  property;  that  J.  B.  Merrell  left  a 
will  in  which  he  treated  all  of  said  propertv  as  his  individual  prop- 
erty,  and   devised  the   same   to   the   defendants   named,    other   than 
Hayes,  Stone  and  Woods.     It  was  further  alleged  that  by  his  will 
the  said  J.  B.  Merrell  appointed  the  defendants,  B.  W.  Merrell  and 
J.  E.  Sapaugh,  executors  without  bond,  and  provided  that  no  action 
should  be  had  in  the  Probate  Court  under  his  will,  other  than  the 
filing  of  an  inventory,  appraisement  and  list  of  claims;  that  said  will 
had  been  probated  in  the  County  Court  of  Dallas  County,  Texas,  and 
the  said   K.   W.   Merrell   and  J.   E.   Sapaugh   confirmed   as   the   ex- 
ecutors thereof;  that  they  had  taken  possession  of  all  of  said  property 
but  had  placed  defendants  Hayes,  Stone  and  Woods  in  actual  control 
and  management  of  the  saloon  property  and  business,  and  through 
them  said  business  was  being  continued  and  conducted;  that  all  the 
defendants  denied  the  interest  of  the  plaintiff,  Mrs.   Moore,  in   and 
io  said  property,  contested  her  right  thereto  and  excluded  her  there- 
ifrom;  that  said  defendants  were  insolvent  and  were  converting  the 
property  into  money  and  the  said  executors  were  about  to  sell  or  other- 
^  wise  dispose  of  all  of  the  property  in  Dallas  County  and  distribute 
the   proceeds   among  the  beneficiaries   named   in   the   will   of   J.   B. 
MerreU  and  remove  the  same  and  its  proceeds  out  of  the  State  of 
Texas,    leaving  plaintiff  without  remedy.     She  prayed  for  an  injunc- 
tion, restraining  the  defendants  from  disposing  of  the  monies   and 
property  of  the  estate,  and  that  a  receiver  be  appointed  to  take  charge 
of  all   the  property  pending  the  litigation,   and   that  •upon   a   final 
hearing  the  one-half  interest  in  said  property  and  money  be  estab- 
lished in  plaintiff  as  her  separate  property,  and  that  the  property 
be  divided  in  accordance  with  the  true  interest  of  all  concerned.    The 
executors,  Merrell  and  Sapaugh,  answered  the  rule  to  show  cause  why 
a  receiver  should  not  be  appointed,  and  upon  a  hearing  before  the 
court  it  was  adjudged  that  plaintiff  was  entitled  to  the  injunction 
and  the  appoiniinent  of  a  receiver  as  prayed  for,  and  the  receiver 
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was  accordingly  appointed.     From  this  order  the  executors  have  ap- 
pealed. 

There  is  testimony  tending  to  establish  the  following  material  facts: 
The   maiden   name  ,of   the   plaintiff,   Mrs.   Viola   Moore,   was   Viola 
Stewart;  she  was  left  an  orphan  at  an  early  age  and  was  raised  as 
a  member  of  the  family  of  her  older  brother,  Dr.  J.  H.  Stewart,  in 
Howard  County,  Arkansas.     While  a  member  of  her  brother's  family 
she  became  engaged  to  be  married  to  J.  B.  Merrell,  who  was  then 
attending  a  medical  school  at  Little  Eock.     Viola  became  pregnant, 
and  on  May  1,  1889,  was  delivered  of  a  male  child.     Tliree  daA's  later 
J.  B.  Merrell  was  arrested  by  Thomas  Holt,  deputized  for  that  pur- 
pose, upon  a  charge  of  having  seduced  Viola  under  a  promise   of 
marriage,  and  in  company   with   Holt   went  to   the   county  seat   of 
Howard  County,  procured  a  marriage  license,  returned  to  the  bedside 
of  Viola  and  in  the  presence  of  her  brother's  family,  some  of  their 
neighbors  and  Holt,  married  her.     The  marriage  ceremony  was  per- 
formed by  a  minister  of  the  gospel  and  under  the  marriage  license 
procured  by  Merrell,  which  had  been  regularly  issued  by  the  county 
clerk  of  Howard  County.     The  said  child  born  to  Viola  was  recog- 
nized and  admitted  by  J.  B.  Merrell  to  be  his  son.     About  a  month 
after  the  marriage,  and  after  having  carefully  nursed  Viola  through 
her  confinement  and  sickness  Merrell  left  her  and  the  child  at  Nash- 
ville, Arkansas,  with  the  statement  that  he  w^as  going  to  prepare  a 
home  for  them.     He  went  to  Galveston,  however,  from  which  place 
he  wrote  Viola  a  letter,  protesting  the  most  ardent  love  for  her,  but 
indicating  that  he  had  abandoned  her  and  the  child.     In  this  letter 
he  stated  that  he  would  go  to  New  York,  and  from  there  he  did 
not  know  where,  but  that  when  he  got  settled  down  to  business  he 
would  send  money  to  help  support  her  and  the  child.     After  this 
Merrell    never    communicated    with    his    family,    but    abandoned    his 
wife  and  child,  leaving  them  to  their  own  resources  or  to  the  charity 
of  their   relatives.     In   December,   1890,   Dr.   Stewart  brought   them 
with  him  to  Texas  and  located  in  Erath  Countv.     Mrs.  Viola  Mer- 
rell  by  her  own  labor  supported  herself  and  child  and  educated  the 
latter.     J.  B.  Merrell  appeared  at  Dallas  about  the  year  1896,  and 
embarked  in  the  saloon  business,  in  which  business  he  remained  until 
his  death,  in  December,  1906.     At  his  death  he  left  a  will,  in  which 
he  appointed  E.  W.  Merrell  and  J.  E.  Sapaugh  independent  executors, 
free  of  the  control  of  the  Probate  Court,  and  in  which  he  devised 
all  the  property  acquired  and  left  by  him  to  the  defendants  in  this 
case,  other  than  Hayes,  Stone  and  Woods.     The  will  was  probated, 
the  said  executors   qualified  by  taking  the  oath   prescribed  by   law. 
The  executors  are  both  poor  men,  who  reside  in  Arkansas,  and  B.  TV. 
Merrell  is  himself  indebted  to  the  estate  in  a  large  amount.     The 
executors  turned  over  the  saloon  business  to  Hayes,  who,  with  the 
assistance   of   Stone   and   Woods   as   bartenders,   was   continuing   the 
saloon  business  at  Dallas,  Texas.     Hayes  was  under  no  bond  to  the 
executors,  and  they  required  no  regular  reports  of  him.     The  execu- 
tors know  nothing  of  their  own  knowledge  in  regard  to  the  estate,  or 
of  its  management;  nor  of  what  Hayes  is  doing  with  money  derived 
from  the  business.    It  was  the  intention  of  the  executors  to  sell  the 
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property  and  distribute  the  proceeds  among  the  parties  named  in  the 
will,  not  recognizing  Mrs.  Viola  Merrell  as  having  any  interest  therein. 
The  executors  have  shipped  out  from  Dallas  to  Arkansas,  where  they 
now  are  and  have  all  the  time  resided,  all  the  personal  property, 
other  than  that  connected  with  the  saloon  business.  $350  of  money 
belonging  to  the  estate  was  used  in  the  settlement  of  the  claims 
of  Oscar  J.  Merrell,  son  of  Viola  and  J.  B.  Merrell,  upon  his  contest 
of  the  probate  of  the  will,  of  which  $150  was  awarded  to  his  attorneys. 

Mrs.  Viola  Merrell  received  information  by  letter  from  one  of 
the  old  friends  of  the  Merrell  family  in  Arkansas,  that  J.  B.  Merrell 
had  obtained  a  divorce  from  her.  About  a  year  after  receiving  such 
information  a  marriage  ceremony  was  performed  between  herself  and 
one  Wilson  Moore,  of  Erath  County.  Mrs.  Viola  Merrell  entered  into 
this  marriage  ceremony  believing  that  her  former  husband,  J.  B. 
Merrell,  had  been  divorced  from  her.  After  the  death  of  J.  B.  Merrell 
she  learned  that  he  had  never  been  divorced  from  her,  which  was 
true,  and  thereafterward,  under  the  advice  of  an.  attorney  of  Stephen- 
ville,  she  was  again  married  to  her  present  husband,  Wilson  Moore. 
J.  B.  Merrell  and  his  wife,  Viola  Merrell  (now  Viola  Moore),  were 
never  divorced;  their  marriage,  contracted  in  May  of  1889,  remained 
undissolved  until  dissolved  by  his  death  in  December,  1906.  The 
property  in  controversy  was  acquired  by  J.  B.  Merrell  by  onerous 
title  during  the  existence  of  the  marriage. 

Appellants  contend  that  the  District  Court  erred  in  appointing  a 
receiver  herein,  and  urge,  substantially,  the  following  propositions: 
(1)  that  the  undisputed  evidence  shows  that  all  the  property  acquired 
by  J.  B.  Merrell,  and  which  he  owned  at  the  date  of  his  death,  was 
acquired  by  him  after  the  marriage  of  the  plaintiff,  Mrs.  Viola  Moore, 
to  Wilson  Moore,  and  that  such  marriage  precluded  Mrs.  Moore  from 
recovering  any  interest  in  or  part  of  said  property;  (2)  that  the  un- 
disputed evidence  adduced  showed,  that  the  said  J.  B.  Merrell  was, 
by  reason  of  both  duress  of  imprisonment  and  duress  per  minas  forced, 
in  the  year  1889,  to  marry  Mrs.  Moore,  then  Viola  Stewart,  and  that 
he  did  not  thereafter  live  with  the  said  Viola  as  his  wife;  that  after 
said  marriage  the  said  Viola  contributed  nothing  to  the  accumula- 
tion of  the  property  in  controversy,  and  during  the  time  of  its 
accumulation  she  lived  and  cohabited  with  Wilson  Moore  as  his 
wife;  (3)  that  the  undisputed  evidence  showed  no  ground  for  the 
appointment  of  a  receiver,  taking  the  custody,  control  and  disposition 
of  the  estate  from  the  executors  appointed  under  the  will. 

The  evidence  does  not,  perhaps,  establish  conclusively  that  all  the 
property  in  which  the  appellee,  Mrs.  Moore,  claims  an  interest  was 
acquired  after  her  marriage  to  and  during  her  cohabitation  with 
Wilson  Moore;  but  if  that  fact  be  conceded,  still  we  are  of  the 
opinion  that  she  did  not,  under  the  circumstances  shown,  by  such 
marriage  and  cohabitation,  forfeit  her  right  to  share  in  the  com- 
munity property  acquired  -  by  the  efforts  of  J.  B.  Merrell  during 
the  existence  of  the  marriage  relation  between  the  said  Merrell  and 
Mrs.  Moore.  No  case  directly  in  point  has  been  cited,  and  it  is  doubt- 
less true  today,  as  when  the  well  expressed  opinion  in  Routh  v.  Bouth, 
67  Texas,  589,  was  written,  that  "neither  by  dicta  or  decision  has  it 
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yet  been  determined  what  acts,  facts  or  circumstances,  while  the 
duties,  disabilities  and  burthens  of  the  contract  still  attach  to  her, 
shall  divorce  the  wife  from  the  rights  of  property  she  enquired  by 
the  same  contract/'  The  "important  boundary  line  in  the  separation 
of  these  important  rights"  was  not  established  in  the  case  referred 
to,  but  the  principle,  that  the  wife's  right  to  an  equal  iterest  in 
the  community  property  continues  until  that  right  is  in  some  mode 
recognized  by  the  law  forfeited,  and  that  "the  existence  merely  of 
cause  for  divorce  does  not  necessarily  impair  her  marital  riofhts  to 
property  which  coexists  with  the  contract  of  marriage,  irrespective 
of  any  mere  balance  sheet  to  be  struck  between  the  husband  and  wife, 
on  account  of  their  respective  moral  or  conjugal  merits  or  demerits,^' 
is  clearly  announced.  The  marriage  relation  when  once  established 
continues  until  dissolved  by  death  or  judicial  decree,  and  all  prop- 
erty acquired  by  either  the  husband  or  the  wife  during  the  marriage, 
except  such  as  is  acquired  by  gift,  devise  or  descent,  is  by  statute 
made  their  common  property.  This  community  of  interest  is  not 
made  to  depend  upon  the  acquisition  of  the  property  during  the  time 
the  parties  actually  live  together,  nor  ^pon  the  fact  that  there  was 
an  equal  amount  of  labor  or  capital  contributed  by  the  husband  and 
wife  in  its  accumulation.  It  is  the  property  acquired  "during  the 
marriage*'  (with  the  exception  stated)  that  "shall  be  deemed  the 
common  property  of  the  husband  and  wife,  and  the  light  to  an 
equality  of  enjoyment  and  division  thereof,  regardless  of  whether  the 
one  or  other  has  contributed  little  or  nothing  in  its  acquisition,"  is 
well  recognized.  Therefore,  had  the  separation  of  appellee  from  J.  B. 
Merrell  be^n  by  mutual  consent  it  woild  not  ha»j  affected  her  right 
in  the  community  property,  although  derived  solely  from  the  efforts 
of  the  said  Merrell.  But  such  ev^n  'loes  not  appear  to  have  been 
the  character  of  their  separation.  On  the  contrary,  as  has  been  seen, 
the  evidence  tended  to  show  a  wilful  and  deliberate  abandonment  of 
plaintiff  and  her  child  by  Merrell  under  the  pretense  of  providing 
a  home  for  them,  which  he  failed  to  do,  and  thereafter  left  their 
support  to  the  unaided  efforts  of  the  mother  and  the  charity  of  her 
relatives.  Upon  these  resources  she  was  forced  to  rel;-  in  the  struggle 
for  the  support  of  herself  and  the  child  until  December,  1900,  when, 
having  heard  through  an  old  friend  of  the  family  that  the  said 
Merrell  had  obtained  a  divorce  from  her,  and  believing  that  to  be 
true,  she  contracted  a  putative  marriage  with  her  present  husband, 
Wilson  ]\roore.  To  now  hold,  in  accordance  with  the  contention  made 
in  behalf  of  appellants,  that  by  the  putative  marriage  and  the  co- 
habitation which  followed,  Mrs.  Moore  forfeited  her  share  of  the 
community  property  acquired  by  Merrell  during  the  existence  of  her 
marriage  with  him,  would  be  unjust  and  the  inflicting  of  a  punish- 
ment not  believed  to  be  demanded  by  the  law  of  this  State.  If  it 
be  conceded  that  no  matter  how  honestly  Mrs.  Moore  may  have  be- 
lieved that  she  had  been  divorced  from  Merrell  and  that  the  marriage 
with  Wilson  Moore  was  lawful,  that  technically  and  in  the  eyes  of 
the  law  her  cohabitation  with  him,  in  the  absence  of  such  divorce 
was  adulterous,  still  it  is  believed  that  since  the  original  fault  or 
wrongdoing  is  attributable  to  Merrell,  and  the  circumstances  altogether 
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are  such  as  made  her  act  virtually  one  of  inuocence,  an  exception 
is  presented  under  which  she  should  be  exempt  from  the  punishment 
which  might  ordinarily  be  imposed  by  law.  The  case  here  is  essen- 
tially different  from  Wheat  v.  Owens,  16  Texas,  241,  in  which  it  was 
held  that  by  the  conduct  of  the  wife  she  forfeited  her  claim  to  a 
coifamunity  interest  with  her  husband  in  a  headright  grant.  There 
the  wife  voluntarily  abandoned  her  husband  and  lived  in  conscious, 
open  and  shameless  adultery  with  another  man.  Here  the  husband, 
according  to  the  testimony  before  us,  wantonly  and  cruelly  abandoned 
the  wife  and  ever  thereafter,  with  the  exception  of  one  letter  written 
a  day  or  so  after  such  abandonment,  failed  to  communicate  with  her 
or  contribute  anything  whatever  to  her  support  or  the  maintenance 
of  his  child.  This  wife,  though  thus  wronged,  sought  to  find  the 
recreant  husband  and  remained  true  and  loyal  to  her  marriage  vows, 
evidently  ready  to  forgive  and  take  him  back,  until  convinced  by 
satisfactory  information,  that  the  bonds  that  bound  them  had  been 
broken  at  his  instance  by  a  decree  of  divorcement.  If  the  cohabita- 
tion of  Mrs.  Moore  with  Wilson  Moore,  under  these  circumstances, 
constituted  adultery  at  all,  then  we  believe,  because  of  her  innocence 
and  good  faith,  it  was  not  of  such  a  character  as  deprived  her  of  her 
community  interest  in  the  property  acquired  by  J.  B.  Merrell  subse- 
quent to  her  marriage  with  the  said  Moore. 

This  disposes  of  the  most  serious  question  in  the  case.  In  reference 
to  the  contention  urged  that  the  marriage  solemnized  between  Mrs. 
Moore  and  J.  B.  Merrell  in  Arkansas  was  void  on  account  of  duress, 
it  is  sufficient  to  say  that  the  evidence  did  not  conclusively  estab- 
lish that  said  marriage  was  forced  upon  Merrell  either  by  duress  of 
imprisonment,  menace  or  threats.  There  was  evidence  from  which 
the  court  might  reasonably  conclude  that  this  marriage  was  volun- 
tarily entered  into  on  the  part  of  Merrell  in  fulfillment  of  the  prom- 
ise previously  made.  Besides,  the  evidence  with  respect  to  the  living 
together  of  appellee  and  Merrell  after  the  marriage  ceremony  was 
performed  is  believed  to  be  sufficient  to  support  a  finding  that  the 
said  Merrell  ratified  the  marriage  and  accepted  appellee  thereunder 
as  his  lawful  wife. 

Nor  do  we  think  the  undisputed  evidence,  as  contended  by  appel- 
lants, showed  no  ground  for  the  appointment  of  a  receiver  to  take 
charge  of  the  property  involved  in  this  controversy  during  the  pen- 
dency of  the  litigation.  Mrs.  Moore  does  not  occupy  the  position 
of  a  creditor  with  a  claim  against  the  estate  of  J.  B.  Merrell,  deceased, 
with  the  right  to  require  the  independent  executors  under  the  terms 
of  the  statute  to  give  bond.  If  she  had  not  forfeited  her  share  of 
the  community  property  she  was  the  absolute  owner  of  one-half  of 
it,  and  in  the  absence  of  community  debts  to  be  paid,  she  would  be 
entitled  to  a  division  and  the  possession  of  the  same.  The  executors 
are  nonresidents  of  this  State  and  have  committed  the  custody  of 
the  property  situated  in  this  State  and  the  management  of  the  saloon 
business  left  by  Merrell,  to  other  parties,  who  the  evidence  tends  to 
show  are  insolvent.  That  they  not  only  deny  appellee's  right  to  any 
portion  of  said  property,  but  have  removed  a  part  of  it  already  be- 
yond the  limits  of  the  State  and  were  about  to  dispose  of  the  bal- 
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ance  of  it  and  divide  the  proceeds  between  themselves.  Our  statute 
provides  that  a  receiver  may  be  appointed  by  any  judge  of  a  court 
of  competent  jurisdiction  in  this  State  in  an  action  *T>etween  part- 
ners or  others  jointly  owning  or  interested  in  any  property  or  fund, 
on  the  application  of  the  plaintiff  or  any  party  whose  rights  to  or 
interest  in  the  property  or  fund  or  proceeds  thereof  is  probable,  and 
when  it  is  shown  that  the  property  or  fund  is  in  danger  of  being 
lost,  removed  or  materially  injured.*'  By  her  pleadings  and  the  evi- 
dence appellee  showed  herself  entitled  to  the  protection  of  this 
statute  and  the  court  did  not  err  in  the  appointment  of  a  receiver 
over  the  executors  of  the  will,  and  appellee's  interest  in  the  prop- 
erty, if  any,  being  an  undivided  interest,  the  authority  of  the  re- 
ceiver should  not  have  been  limited  to  the  custody  of  only  one-half 
of  it.  Whether  or  not  Mrs.  Viola  Moore  has  a  community  interest  in 
the  property  acquired  by  the  joint  efforts  of  herself  and  Wilson  Moore 
during  the  existence  of  their  putative  marriage,  in  which  the  heirs 
of  J.  B.  Merrell  would  have  an  interest,  and  if  so,  whether  it  should 
have  been  placed  in  the  hands  of  the  receiver  appointed  by  the  court 
in  this  case,  are  questions  which  do  not  affect  the  correctness  of  the 
court's  order  appointing  said  receiver,  and  from  which  this  appeal 
is  prosecuted  and  need  not  be  discussed  or  determined.  The  judgment 
of  the  court  below  is  affirmed. 

Affirmed, 


Texas  &  Pacific  Eailwat  Company  v.  W.  J.  Flowers. 

Decided  June  20,  1907. 

Contributory  Negligence — ObYious  Danger. 

Plaintiff  was  injured  while  unloading  lumber  from  a  box  car.  The  un- 
controverted  evidence  showed  that  plaintiff  withdrew  the  lumber  from  the  car 
in  such  a  way  as  to  allow  the  unsupported  lumber  to  fall  and  injure  him. 
The  danger  was  obvious..    Held,  that  defendant  was  not  liable. 

Appeal  from  the  District  Court  of  Denton  County.  Tried  below 
before  Hon.  D.  E.  Barrett.  , 

Tf .  L.  Hall  and  Head,  Dillard  &  Head,  for  appellant 

E,  C.  Smith  and  Walker  &  Mays,  for  appellee. 

SPEEB,  Associate  Justice. — Appellee,  who  was  a  carpenter  in 
the  employ  of  appellant,  received  certain  injuries  while  unloading 
lumber  from  one  of  its  cars  by  reason  of  the  lumber  falling  on  him. 
From  a  judgment  in  appellee's  favor  this  appeal  is  prosecuted. 

The  negligence  relied  on  consisted  in  the  matter  of  loading  the 
lumber  into  an  ordinary  box  car.  The  lumber  appears  to  have  been 
for  the  most  part  ceiling  and  flooring  of  different  lengths,  and  was 
packed  into  the  south  end  of  the  car  in  such  a  manner  as  that  the 
shorter  lengths  of  fourteen  to  siyteen  feet  were  beneath  and  on  each 
side  of  the  greater  lengths  of  twenty  or  twenty-two  feet,  so  that  when 


1907.]  Neblett  v.  McQraw  &  Beewer.  207 

the  shorter  pieces  were  withdrawn  from  the  sides  of  the  car,  thus 
removing  the  lateral  support  of  the  longer  boards,  they  fell  upon 
appellee  and  injured  him.  The  evidence  indicates  without  dispute 
that  the  car  was  loaded  in  the  usual  manner  and  in  such  way  as  that 
the  boards  first  required  for  use  by  appellee  and  his  fellow-workmen 
in  the  erection  of  a  section  house  could  be  removed  from  the  car  first. 
There  was  no  concealed  danger,  appellee  and  all  the  witnesses  testi- 
fying that  the  projection  of  the  long  lumber  beyond  the  short  was 
plainly  to  be  seen  upon  entering  the  side  doors  of  the  car  through 
which  the  lumber  had  to  be  unloaded.  Neither  appellee  nor  any  other 
witness  was  able  to  give  any  reason  why  the  lumber  fell,  save  that  the 
withdrawal  of  the  boards  from  the  east  side  of  the  car  left  the  re- 
mainder without  any  support.  These  facts  failed  to  show  negli- 
gence and  did  not  authorize  the  submission  of  the  case  to  the  jury. 
Appellant  could  not  reasonably  have  anticipated  that  appellee  would 
wididraw  the  boards  from  the  car  in  such  a  way  as  to  allow  the  un- 
supported lumber  to  fall  upon  and  injure  him.  Appellant's  assign- 
ments duly  present  the  proposition  that  there  was  error  in  submitting 
to  the  jury  the  question  of  negligence  in  loading  the  lumber  into 
the  car.  The  judgment  of  the  District  Court  is  therefore  reversed 
and  here  rendered  for  appellant. 

Reversed  and  rendered. 


Charles  Neblett  v.  McGraw  &  Brewer. 

Decided  June  29,  1907. 

« 

1. — ^Building  Contraet — ^Delay  In  Completion. 

In  an  action  for  a  balance  due  upon  a  building  contract,  which  required 
the  contractor  to  furnish  all  material  necessary  for  the  completion  of  the 
building  within  a  certain  time,  and  for  liquidated  damages  in  case  of  failure 
so  to  do,  it  was  error  for  the  court  to  admit  evidence  that  the  delay  in  the 
ecimpletion  of  the  building  was  caused,  in  part,  by  the  failure  of  a  subcontractor 
to  furnish  the  necessary  brick  in  time,  and  to  charge  the  jury,  in  effect,  that  the 
default  of  the  subcontractor  would  relieve  the  contractor  from  liability  for 
failure  to  complete  the  building  within  the  time  specified,  and  this,  although 
the  delay  on  the  part  of  the  subcontractor  was  caused  by  a  strike  among  his 
employees. 

t. — Same — Certiilcate  of  Arohiteet. 

Where  a  building  contract  stipulated  that  extensions  of  time  for  the  com- 
pletion of  the  building  should  be  certified  by  the  architect,  such  certificate  or 
an  excuse  for  its  nonproduction,  must  be  shown,  to  constitute  a  defense  against 
the  liquidated  damages  specified  in  the  contract. 

Appeal   from  the   County  Court  of   Erath   County.     Tried  below 
before  Hon.  M.  J.  Thompson. 

W.  T.  Carlton  and  Eli  Oxford,  for  appellant. 

Nugent  dk  Carter,  for  appellees. 

SPEER,  Associate  Justice. — A  full  report  of  the  nature  of  this 
oaee  will  be  found  in  the  opinion  rendered  on  a  former  appeal,  re- 
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portefi  in  91  S.  W.  Eep.,  309.  On  the  last  trial  appellees  recovered 
a  judgment  for  the  sum  of  four  hundred  dollars,  from  which  this 
appeal  is  prosecuted. 

Appellant's  eighth  and  ninth  assignments  of  error  complain  of  the 
admission  in  evidence  of  the  testimony  of  appellees  to  the  effect  that 
they  were  delayed,  first  and  last,  eighteen  days,  waiting  for  brick. 
Appellees  under  the  terms  of  their  contract  were  to  furnish  all  the 
materials  necessary  for  the  construction  of  appellant's  building,  and 
exercised  their  option,  as  under  the  contract  they  had  a  right  to  do, 
of  using  Millsap  brick  from  the  Acme  Press  Brick  Company  of  Ben- 
nett. There  is  nothing  in  the  record  to  show  that  appellant  was  in 
anywise  concerned  in  the  contract  with  the  Acme  Press  Brick  Com- 
pany, and  he  should  not,  therefore,  be  held  responsible  for  its  failure 
to  supply  brick.  Appellees  insist  that  they  do  not  seek  to  recover 
for  any  delays  save  such  as  were  occasioned  by  the  default  of  appel- 
lant, but  it  is  perfectly  apparent  under  the  charge  of  the 
court  that  the  admission  of  this  evidence  tended  to  charge  appel- 
lant with  the  delay,  and  indeed,  the  court's  explanation  to 
the  bill  of  exception  to  the  effect  that  it  was  admitted  upon  the 
theory  that  the  architect  arbitrarily  refused  to  allow  appellees  to  use 
other  brick,  shows  affirmatively  that  such  was  the  purpose  of  its 
admission.  In  the  course  of  the  opinion  on  the  former  appeal  we 
stated  that  the  refusal  of  the  architect  to  allow  a  change  in  brick 
appeared  to  have  been  justifiable,  and  we  now  hold  that  there  is 
nothing  in  the  record  to  indicate  that  his  conduct  was  arbitrary,  thus 
excusing  appellees  for  their  delay  in  furnishing  brick.  The  charge  of 
the  court  instructed  the  jury  generally  that  if  the  delays  were  justifi- 
able under  the  terms  of  the  written  contract,  or  were  caused  by^  the 
act,  default  or  negligence  of  appellant,  his  agents  or  employes,  to* find 
for  appellees,  thus  clearly  authorizing  the  jury  to  attribute  the  delays 
waiting  for  brick  to  the  default  of  appellant.  The  evidence  should 
not  have  been  admitted,  but  at  least,  after  its  admission  the  court 
should  have  instructed  the  jury,  as  he  was  requested  in  appellant's 
special  charge  number  two,  to  the  effect  that  if  a  change  in  brick 
would  have  worked  an  injury  to  appellant's  building,  the  architect's 
refusal  to  assent  to  such  change  was  justifiable,  and  appellees  there- 
fore not  entitled  to  an  extension  of  time.  But,  as  previously  indicated, 
we  find  nothing  in  the  record  to  authorize  appellees'  contention  that 
they  are  entitled  to  an  extension  of  time  covering  the  period  while 
they  were  waiting  on  the  Acme  Press  Brick  Company  to  supply  brick. 
Under  the  terms  of  the  contract  it  was  immaterial  whether  the  de- 
fault of  the  brick  company  was  due  to  a  strike  amongst  its  employes 
or  not»  since  appellees  would  in  either  event  be  responsible  to  appel- 
lant for  the  delay  in  the  completion  of  his  building.  Nor  is  appel- 
lant precluded  from  complaining  of  the  admission  of  this  evidence 
because  of  his  having  developed  on  cross-examination  that  the  delay 
was  due  to  a  strike  amongst  the  employes  of  the  brick  company. 

Furthermore,  under  the  terms  of  the  contract  the  verdict  in  appel- 
lees' favor  appears  not  to  be  supported  by  the  facts,  in  that  the  con- 
tract stipulates  that  the  duration  of  extensions  of  time  shall  be  certi- 
fied by  the  architect,  but  that  appeal  from  his  decision  may  be  made 


1907.]  St.  Louis,  I.  M.  &  So.  Ry.  Co.  v.  Moon.  209 

to  arbitration,  as  therein  provided.  There  is  no  contention  that  the 
architect  ever  certified  any  extensions  in  favor  of  appellees,  nor  is 
there  any  excuse  rendered  for  appellees'  failure  to  bring  themselves 
within  this  clause  of  the  contract.  In  the  absence  of  such  showing 
appellees  failed  to  establish  their  right  to  recover  under  the  contract. 
For  the  error  discussed  the  judgment  is  reversed  and  the.  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 


St.   Louis,   Iron   Mountain   &    Southern   Railway    Company   v. 

W.  A.  Moon. 

Decided  June  29,  1007. 

1. — Carrier  of  Live  Stock — ^Keasure  of  Damage. 

In  a  suit  for  damages  to  a  shipment  of  live  stock,  it  appearing  from  the 
evidence  that  some  depreciation  in  the  value  of  live  stock  is  naturally  and 
necessarily  caused  by  long  shipments  even  when  the  carrier  exercises  due  care, 
the  omission  of  this  element  of  damage  from  the  charge  upon  the  measure  of 
damage,  is  reversible  error. 

S. — Same — Contract  of  Shipment — ^Valne— Limiting  Liability. 

Contracts  of  shipment  by  carriers  limiting  the  value  of  packages  or  freight 
and  limiting  the  liability  of  the  carrier  in  case  of  loss  to  some  agreed  value, 
maj  be  valid  in  cases  where  the  packages  are  sealed  and  the  carrier  has  no 
opportunity  to  learn  the  value  of  the  articles  shipped;  but  the  reason  of  the 
rule  has  no  application  in  the  case  of  a  shipment  of  live  stock,  and  such  a 
contract  in  such  a  case  is  invalid. 

8. — Same — ^Lez  Loci  Contractus — Case  CriticiBed. 

While  it  is  true  as  a  general  rule  that  a  contract  valid  in  the  State  where 
made  is  to  be  deemed  valid  in  every  other  State,  this  is  not  the  case  where 
such  a  contract  is  forbidden  by  expressed  statute  or  some  settled  policy  of 
the  State  where  it  is  sought  to  be  enforced.  Hence  a  contract  for  the  ship- 
ment of  live  stock  made  in  the  State  of  Arkansas  and  valid  in  that  State  whereby 
the  common  law  liability  of  the  carrier  was  limited,  being  contrary  to  the 
statutes  of  Texas,  will  not  be  enforced  in  Texas.  The  case  of  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  v.  Hambrick,  97  S.  W.  Rep.,  1073, 
criticised. 

4. — Shipping  Contract — Limited  Liability — Consideration. 

Where  an  intermediate  carrier  receives  livestock  from  a  connecting  carrier, 
and  without  any  reduction  in  the  through  rate  of  freight  fixed  by  the  initial 
carrier,  and  without  opportunity  to  the  shipper  to  consider  and  understand  the 
terms  of  a  new  shipping  contract,  requires  the  shipper  to  execute  such  contract 
whereby  the  liability  of  the  carrier  is  limited  to  the  value  of  the  stock  at  the 
time  and  place  of  shipment,  not  to  exceed  a  stipulated  amount  per  head,  such 
contract,  insofar  as  it  attempts  to  limit  the  liability  of  the  carrier,  is  invalid. 

5. — Carriers — ^Yenne— Act  Constitutional. 

The  Act  of  March  13,  1005  (Gen.  Laws,  1905,  p.  29),  regulating  the  venue 
of  suits  against  railroads  is  not  unconstitutional  as  being  a  discriminatory 
and  unlawful  impediment  and  burden  upon  interstate  commerce. 

Appeal   from  the   County   Court  of   Taylor   County.     Tried  below 
before  Hon.  D.  0.  Hill. 

Vol.  XLVII.  Civil— 14. 
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Leake  &  Henry,  for  appellant. 
5.  A.  Cox,  for  appellee. 

CONNEK,  Chief  Justice. — ^This  suit  was  instituted  by  appellee 
against  the  Texas  &  Pacific  Bailway  Company^  the  St  Louis,  Iron 
Mountain  ft  Southern  Bailway  Company,  the  St.  Louis  &  San  Fran- 
cisco Bailway  Company,  and  the  Louisville  &  NashvHle  Bailway  Com- 
pany, to  recover  damages  to  thirty-three  head  of  horses  and  mules 
shipped  by  him  over  tl^  lines  of  railway  of  the  defendant  companies 
from  Merkel,  Texas,  to  Talladega,  Alabama.  The  trial  resulted  in 
a  judgment  for  appellee  against  the  appellant  company  for  two  hun- 
dred dollars,  against  the  St.  Louis  &  San  Francisco  Bailway  Com- 
pany for  one  hundred  dollars,  against  the  Louisville  &  Nashville 
Bailway  Company  for  one  hundred  dollars,  and  in  favor  of  the  Texas 
&  Pacific  Bailway  Company.     Appellant  alone  appeals. 

We  conclude  that  the  judgment  must  be  reversed  because  of  error, 
as  assigned,  in  the  court's  charge  on  the  measure  of  damages.  The 
charge  on  this  subject  is  as  follows:  *1f  you  should  find  for  the 
plaintiff  against  all  or  either  of  the  defendants,  you  will  be  governed 
by  the  following  rule  in  arriving  at  your  verdict:  You  will  first 
find  from  the  evidence  the  reasonable  value  of  said  stock  in  the 
market  at  Talladega,  Ala.,  at  the  time  they  should  have  reached  there 
without  reference  to  any  injury  or  damage  sustained  by  said  stock, 
if  any.  You  will  then  find  from  the  evidence  the  reasonable  value 
of  said  stock  in  the  market  at  Talladega  at  the  time  of  tlieir  arrival 
in  their  damaged  and  injured  condition,  if  you  should  find  from 
the  evidence  they  were  injured  and  damaged  in  value,  and  if  this 
last  amount  is  less  than  the  amount  found  under  the  preceding  sub- 
division of  this  charge,  this  difference,  if  any,  will  be  the  amount 
of  your  verdict  for  the  plaintiff.*' 

It  is  plain  that  this  chargre  required  the  jury  to  assess  against  the 
defendants  damages  for  the  depreciation  and  injury  to  appellee's  horses 
and  mules  not  occasioned  by  negligence.  As  diown  in  the  testimony, 
some  injury  or  depreciation  in  live  stock  is  naturally  and  necessarily 
caused  by  long  shipments,  even  when  the  carriers  exercise  due  care 
and  diligence  in  the  transportation.  For  such  injury  or  damages  not 
occasioned  by  the  carrier's,  nesrligence^  no  recovery  can  be  had.  St. 
Louis  S.  W.  By.  v.  Smith,  77  S.  W.  Bep.,  28.  Appellee  seems  to 
concede  the  error,  but  insists  that  it  was  cured  by  special  charge 
number  three  requested  by  the  appellant  and  given  by  the  court.  This 
special  instruction,  however,  as  we  construe  it,  goes  only  to  the  issue 
of  liability  and  not  to  the  measure  of  damages.  It  was  to  the  effect 
merely  that  before  appellee  would  be  entitled  to  damages  in  "any 
amount"  the  jury  must  find  that  his  live  stock  had  been  injured  or 
damaged  ''more  than  such  a  shipment  would  ordinarily  be  damaged 
as  a  result  of  bein^  shipped  from   Merkel  to  Talladega." 

There  is  yet  another  objection  to  the  charge  of  the  court  we  have 
quoted  that  requires  notice.  The  evidence  shows  that  appellant's 
line  of  railway  is  operated  only  from  Texarkana,  Arkansas,  to  Mem- 
phis, Tennessee,  and  that  at  Texarkana,  within  the  State  of  Arkan- 
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sas,  appellee  entered  into  a  separate  contract  for  the  continued  car- 
riage^  limiting  appellant's  liability  and  containing  the  following  spe- 
cial provision,  which  was  pleaded  in  defense,  viz.:  "That  in  case 
of  total  loss  of  any  of  the  live  stock  covered  by  this  contract  from 
any  cause  for  which  the  first  party  will  be  liable,  payment  will  be 
made  therefore  on  the  basis  of  the  actual  cash  value  at  the  time  and 
place  of  shipment,  but  in  no  case  to  exceed  $100  for  each  horse,  pony, 
gelding,  mare,  or  stallion,  mule  or  jack;  $50  for  each  ox,  bull  or 
steer;  $10  for  each  calf  or  hog;  $3  for  each  sheep  or  goat.  In  case 
of  injury  or  partial  loss,  the  amount  of  damage  claimed  shall  not 
exceed  the  same  proportions.*'  It  is  insisted  that  by  virtue  of  this 
provision  of  the  contract  the  measure  of  damage  as  against  appellant 
is  to  be  determined  by  the  market  value  of  appellee's  horses  at  the 
time  and  place  of  shipment,  and  not  at  Talladega,  as  directed  in  the 
court's  charge. 

The  question  of  the  validity  of  a  contract  so  limiting  a  carrier's  com- 
mon law  liability  for  injuries  occasioned  by  its  own  negligence  has  often 
been  considered  by  the  courts  and  the  conclusions  reached  are  con- 
flicting.    Southern  Pacific  Ey.  Co.  v.  Maddox  &  Co.,  75  Texas,  300; 
Ft.  Worth  &  D.  C.  By.  Co.  v.  Greathouse,  82  Texas,  104;  St.  Louis, 
A.  &  T.  By.  Co.  V.  Bobbins,  14  S.  W.  Bep.,  1075;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Febo,  8  Texas  Ct.  Bep.,  629;  Galveston,  H.  &  S.  A. 
By.  Co.  V.  Ball,  80  Texas,  602;  Grogan  v.  Adams  Express  Co.,  60 
Am.  Bep.,  360;  Hart  v.  Pennsylvania  By.  Co.,  112  IJ.  S.,  331,  28 
Law  ed.,  717,  and  cases  therein  cited.  'The  theory  of  the  cases  af- 
firming the  validity  of  such  contracts,  generally  speaking,  is  that  in 
express  and  other  cases  where  packages  are  sealed,  and  in  cases  wiiere 
the  carrier  has  not  the  opportunity  of  fairly  learning  the  valuer  of 
articles  shipped,  it  is  reasonable  that  the  carrier  be  accorded  the  right 
to  agree  with  the  shipper  upon  amounts  beyond  which  it  will  not  be 
liable,  in  order  to  protect  itself  aeainpt  fanciful  or  extravasrant  values. 
It  seems  to  us  that  this  principle  should  not  be  applied  in  behalf  of 
an  intermediate  carrier  in  any  case  where  the  property  is  wholly  un- 
concealed and  is  shipped  over  several   independent  lines   of  railway 
upon  a  through  freight  rate  and  consists  of  a  common  merchantable 
article   destined   for   sale   on   an   open   market   and    only   having   a 
well  known  and  easily  ascertained  market  value.^    But  in   the  case 
before  us  appellant  offered  proof  to  the  effect  that  such  a  contract 
was  valid  in  the  State  of  Arkansas,  where  the  one  under  considera- 
tion was   entered  into,   and,   assuming   such    a  contract   to   be  valid 
in   Arkansas,  the   Court  of  Civil   Appeals  for  the  Fifth   District  in 
the  case  of  St.  Louis  I.  M.  &  So.  By.  Co.  v.  Hambrick,  97  S.  W. 
Bep.,  1073,  concluded  that  it  must  be  enforced  when  presented  for 
consideration  in  the  courts  of  this  State.   |It  is  doubtless  true  as  a 
general  rule  that  a  contract  shown  to  be  valid  in  the  State  where 
made  is  to  be  deemed  valid  in  every  other  State.    But  this  rule  must 
be  accepted  with  the  qualification   that  it  be  not  forbidden  by  an 
express  statute  or  by  some  settled  policy  of  the   State  where  it  is 
sought  to  be  enforced,  and  in  view  of  our  statute  (Bev.  Stat.,  art. 
820)  and  decisions  on  the  subject  we  are  not  inclined  to  agree  with 
the  decision  in  St.  Louis,   T.   M.   &   So.  By.   Co.  v.  Hambrick,  97^ 
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S.  W.  Sep.,  1073.  We  need  not  elaborate  this  question,  however, 
as  it  may  not  become  important  upon  another  trial  for,  while  the 
issue  is  not  raised  by  appellee's  pleadings,  the  evidence  suggests  that 
the  initial  carrier,  the  Texas  &  Pacific  Hallway  Company,  upon  ar- 
rival in  Texarkana  forthwith  delivered  appellee's  horses  and  mules 
to  appellant  for  continued  transportation;  that  appellant,  as  was  its 
duty  to  do  as  a  common  carrier,  accepted  the  same  with  said  purpose; 
that  appellee  thereafter  executed  the  contract  in  question  with  ap- 
pellant, without  any  reduction  of  the  through  freight  rate  agreed 
upon  with  the  initial  carrier,  and  without  opportunity  for  a  fair 
consideration  of  the  provision  in  question.  ^Even  the  cases  uphold- 
ing contracts  of  the  kind  under  consideration  proceed  upon  the 
theory  that  to  be  valid  the  contract  must  have  been  fairly  entered 
into  with  the  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability  only  to  tlie  extent  of  the  agreed  valuation,  and  if 
it  should  appear  upon  another  trial  by  proper  pleading  and  proof 
that  the  circumstances  attending  the  execution  of  the  contract  were 
as  suggested,  the  special  provision  in  that  event  should  undoubtedly 
be  condemned^ 

The  remaining  assignments  need  but  brief  notice.  "We  entirely 
agree  with  the  conclusion  reached  in  the  case  of  St.  Louis  S.  W. 
Ey.  Co.  of  Texas  v.  Wester,  96  S.  W.  Rep.,  769,  to  the  effect  that  the 
Act  of  the  Legislature  of  the  State  of  Texas,  approved  March  13, 
1905  (Gen.  Laws  of  1905,  p.  29,  c.  25)  regulating  the  venue  of 
suits  against  common  carriers,  is  not  repugnant  to  constitutional 
provisions  and  invalid  on  the  ground,  as  appellant  urges,  that  it  is 
a  "discriminatory  and  unlawful  impediment  and  burden  upon  inter- 
state commerce."  While  appellant  is  a  foreign  corporation  whose 
line  of  railway  is  operated  without  this  State,  it  nevertheless  had  an 
agent  within  this  State,  as  provided  in  the  Act  of  the  Legislature 
named,  and  the  court  therefore  properly  overruled  appellant's  plea 
of  privilege  asserting  its  right  to  be  sued  in  Dallas  County.  The 
court's  charge  defining  negligence  we  think  substantially  correct,  or 
at  least,  if  not  in  approved  form,  the  objection  thereto  was  entirely 
cured  by  appellant's  special  charge  number  three,  which  was  given 
by   the   court. 

For  the  error  in  the  charge  of  the  court  upon  the  measure  of 
damages,  the  judgment  as  to  appellant  is  reversed  and  the  cause 
remanded  for  a  new  trial,  but  in  other  respects  and  as  to  other 
parties   the  judgment  is  not   disturbed. 

Reversed  and  remanded. 


W.  ¥.  Horsey  v.  C.  E.  Slatton  &  Company  et  al. 

Decided  June  29,  1907. 

Practice— Causing  Jury  to  Retire. 

During  the  trial  of  a  cause  and  while  the  witnesses  were  under  rule,  a 
personal  difficulty  occurred  between  one  of  the  defendants  and  one  of  plaintiff's 
material  witnesses,  immediately  thereafter  the  witness  left  the  court  house  and 
county  without  the  court's  permission.  PlaintiiT's  contention  was  that  the  de- 
fendant had  made  an  assault  upon  the  witness  for  the  purpose  of  intimidating 
him,  and  purposed  questioning  the  defendant  on  this  pomt  when  he  was  on  the 
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witness  stand.  Defendant's  counsel  objected  on  the  ground  that  it  was  irrele- 
▼ant  and  immaterial.  The  jury  were  retired  by  the  court,  and  the  defendant, 
upon  examination  by  plaintiff's  counsel,  explained  how  the  difficulty  came  about 
and  expressly  denied  that  the  assault  was  made  for  the  purpose  of  intimidating 
the  witness;  whereupon  the  judge  sustained  the  objection  and  refused  to  allow 
the  defendant  to  be  examined  upon  the  subject  in  the  presence  of  the  jury. 
Held,  error.  It  was  the  province  of  the  jury  and  not  of  the  judge  to  pass 
upon  the  purpose  of  the  assault  and  the  credibility  of  the  witness,  (Chief 
Justice  Bainey  dissenting.) 

Appeal  from  the  County  Court  of  Ellis  County.  Tried  below 
before  Hon.  F.  L.  Hawkins. 

T.  H.  Collier  and  C.  M.  Supple,  for  appellant. — The  refusal  of 
the  trial  court  to  permit  appellant  to  cross-examine  appellee,  Ernest 
Slayton^  before  the  jury  as  to  his  motive  in  making  the  assault  on 
witness  Hilburn,  was  an  abridgment  of  appellant's  right  to  a  trial 
by  a  jury,  and  a  violation  of  art.  1,  sec.  15,  of  the  Constitution  of 
Texas,  and  of  art.  3187  of  Sayle's  Revised  Civil  Statutes  of  Texas, 
and  was  reversible  error. 

The  action  of  the  court  in  passing  on  the  issue  of  fact  as  to  the 
motive  of  appellee  Ernest  Slayton  in  making  this  assault  on  witness 
Hilburn,  and  refusing  to  permit  the  jury  to  do  so,^  was  a  clear  viola- 
tion of  art.  1317  of  Sayle^s  Eevised  Civil  Statutes  requiring  the  trial 
judge  to  submit  all  issues  of  fact*  solely  to  the  jury  for  determination. 
Hamburg  v.  Wood,  66  Texas,  168;  Eeceivers  of  International  &  G. 
N.  By.   Co.  V.   Armstrong,  4  Texas  Civ.  App.,  147. 

W,  H.  Brown,  S.  H.  Jack  and  Templeton  &  Harding,  for  appellees. 

RAINEY,  Chief  Justice. — The  question  involved  in  this  suit 
involves  the  priority  of  mortgages.  The  controversy  being  between 
W.  P.  Horsey  and  C.  E.  Slayton  &  Company,  Slayton  &  Company 
won  below  and  Horsey  appeals. 

The  only  proposition  on  which  a  majority  of  the  court  hold  that 
the  cause  should  be  reversed  and  remanded  is,  in  effect,  that  the  trial 
court  erred  in  retiring  the  jury  when  Ernest  Slayton  was  testifying 
as  to  an  assault  on  one  Hilburn,  a  witness  for  defendant.  The  fol- 
lowing bill  of  exception,  with  the  court's  explanation  appended,  shows 
the  point  involved,  to  wit: 

**Be  it  remembered  that  on  the  trial  of  the  above  styled  and 
numbered  cause  in  the  above  court  at  the  September  Term,  1906, 
thereof,  the  defendants  placed  the  defendant  Ernest  Slayton  on  the 
stand  and  after  he  was  turned  over  to  the  plaintiff  to  be  cross- 
examined,  the  plaintiff  asked  the  said  Ernest  Slayton  was  it  not  a 
fact  that  after  the  witnesses  in  this  case  for  the  plaintiff  and  the 
defendant  had  been  sworn  and  placed'  under  the  rule  that  he,  Ernest 
Slayton,  made  an  assault  on  witness  L.  L.  Hilburn,  one  of  the 
witnesses  for  the  plaintiff,  who  had  been  sworn  and  placed  under 
the  rule  by  the  court,  to  which  question  the  defendants  then  and 
there  objected  on  the  ground  that  it  was  immaterial  and  irrelevant 
and  the  court  sustained  said  objection,  sending  the  jury  out  during 
the  discussion  of  the  question,  the  plaintiff  then  and  there  excepting 
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to  the  ruling  of  the  court,  and  the  plaintiff  then  and  there  stating 
in  open  court  that  he  could  prove  by  said  witness  that  the  said 
witness,  Ernest  Slayton,  and  the  witness  Hilburn,  one  of  the  witnesses 
for  the  plaintiff,  had  gotten  into  a  difficulty;  that  the  said  witness 
Ernest  Slayton  had  struck  and  assaulted  the  said  witness  Hilbum 
and  that  said  witness  Hilburn,  the  night  previous,  without  the 
knowledge  or  consent  of  the  plaintiff's  attorneys  or  plaintiff,  and 
without  permission  of  the  court,  had  left  Ellis  County,  and  had 
taken  a  train  at  Waxahachie  and  had  gone  to  the  Indian  Territory. 
Plaintiff  then  and  there  stating  to  the  court  that  he  expected  by 
cross  examination  to  elicit  and  bring  out  of  defendant  Ernest  Slay- 
ton, that  he,  Ernest  Slayton,  accosted  said  Hilburn,  witness  for  plain- 
tiff, on  the  pretext  of  asking  the  witness  to  pay  an  account  said 
Hilbum  was  owing  C.  E.  Slayton  &  Company,  but  in  truth  he, 
Slayton,  used  this  as  a  pretext  to  raise  a  difficulty  with  said  witness, 
and  then  to  assault  and  beat  said  witness  and  to  intimidate  him  and 
run  said  witness  off  and  thus  prevent  said  witness  testifying  for  plain- 
tiff, all  of  which  actually  occurred,  which  he  otherwise  would  have 
done  and  would  have  testified  for  plaintiff  had  he  been  placed  on  the 
witness  stand  that  the  mules  were  sold  by  plaintiff  to  Virge  Murray, 
but  it  was  a  conditional  sale,  whereupon  the  court  asked  defendant 
Ernest  Slayton  if  anything  was  said  by  him  or  said  Hilburn  at  or 
just  before  the  difficulty  about  anything  other  than  the  account  he 
was  dunning  said  Hilbum  for;  the  said  Slayton  answering  *Xo,* 
whereupon  the  court  refused  to  permit  plaintiff's  attorneys  to  aj=k 
any  questions  tending  to  prove  any  of  the  above  matters  or  continue 
this  line  or  character  of  cross-examination,  to  which  action  of  the 
court  the  plaintiff  then  and  there  excepted  and  here  tenders  his  bill 
of  exception  and  asks  that  it  be  allowed  and  filed. 

T.   H.   Collier,   Skinner  &   Supple, 
Bill  Ifo.  2.  Attys.  for  Plaintiff. 

"This  bill  is  allowed  by  the  court  with  the  following  qualification: 
When  the  said  question  was  propounded  to  the  said  witness  and 
the  objection  made  thereto,  the  jury  was  retired,  and  the  said  wit- 
ness was  examined  at  length  on  the  said  matters  by  the  counsel  for 
plaintiff,  and  positively  denied  that  he  had  any  intention  of  intimidat- 
ing the  witness  or  of  running  him  off  to  prevent  his  testifying  for 
plaintiff;  that  he  had  not  seen  the  said  Hilburn  for  about  one  j-ear, 
and  that  he  was  owing  said  firm  a  small  account  and  was  then 
residing  in  the  Indian  Territory;  that  he  asked  the  said  witness  for 
the  payment  of  the  said  account,  and  some  words  were  exchanged 
about  the  matter  and  witness  walked  away;  that  said  Hilbum  fol- 
lowed him  using  loud  language  and  that  he,  the  Witness,  turned 
and  stmck  Hilburn  one  time  with  his  fist,  and  that  was  the  end 
of  the  matter;  that  this  trial  or  the  fact  that  Hilbum  was  a  witness 
had  nothing  whatever  to  do  with  the  scrap.  Whereupon  the  jury 
was  recalled  and  the  court  sustained  the  objection  of  the  defendant, 
and  declined  to  allow  the  plaintiff  to  pursue  such  line  of  cross  exami- 
nation further. 

P,  L.  Hawkins,  County  Judge." 
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The  determination  by  the  jury  of  one  of  the  most  important  is- 
sues in  the  ease  depended  upon  the  testimony  of  the  witness  Clayton, 
and  the  appellant  Horsey.  The  testimony  of  these  witnesses  was  in 
direct  conflict  upon  that  issue  and  appellant  contends  that  the  ac- 
tion of  the  court  in  not  allowing'  the  examination  of  Slayton  before 
the  jury  as  to  his  motive  in  making  the  assault  on  the  witness  Hil- 
burn  was  an  abridgment  of  his  constitutional  right  of  a  full  triel 
by  jury,  and  that  the  motive  of  Slayton  in  making  the  assault  was 
a  question  for  the  jury  and  not  the  court;  that  the  questions  pro- 
pounded to  the  yritness  Slayton  and  his  answers  thereto  in  the  absence 
of  the  jury  were  not  only  material  and  proper  to  go  before  the 
jury  to  be  considered  by  them  in  determining  the  motive  of  Slayton 
in  making  said  assault,  but  also  to  be  considered  by  them  in 
passing  upon  his  credibility  and  the  weight  to  be  given  to  his  tes- 
timony. 

A  majority  of  this  court  are  of  the  opinion  that  the  trial  court 
erred  in  refusing  to  permit  the  appellants  attorneys  to  cross 
examine  the  witness  C.  E.  Slayton,  as  to  such  assault.  The  wit- 
ness Hilburn  had  been  sworn  and  placed  under  rule  with  Slayton 
and  other  witnesses.  While  there  he  was  assaulted  by  Slayton, 
after  which  he  left  the  courthouse  and  returned  to  the  Indian  Terri- 
tory. Appellant  was  entitled  to  show  these  facts  as  tending  to 
impeach  Slayton's  credibility.  The  jury  might  have  concluded  that 
the  assault  was  not  made  to  collect  a  debt,  as  stated  by  Slayton,  but 
to  run  Hilburn  off  and  prevent  him  from  testifying  in  the  case. 
This  was  a  circumstance  which  should  have  gone  to  the  jury  and 
which  they  were  entitled  to  consider  in  determining  the  weight  to 
be  placed  on  his  testimony. 

The  writer  feels  constrained  to  disagree  with  the  holding  of  the 
majority  of  this  court.  I  do  not  question  the  fact  that  if  the 
assault  caused  the  witness  Hilburn  to  leave  it  was  legitimate  to 
show  this  fact,  and  Slay  ton's  motive  in  making  the  assault.  But 
if  said  assault  was  not  made  with  such  a  motive,  then  the  assault 
was  not  a  legitimate  subject  of  inquiry.  The  appellant  sought  to 
show  by  Slayton  himself  that  the  assault  was  made  by  Slayton  for 
the  purpose  of  intimidating  Hilburn  and  to  run  him  off  and  thereby 
prevent  him  from  testifying  in  the  case,  and  upon  objection  to 
proving  the  assault,  the  court  retired  the  jury  to  determine  whether 
or  not  appellant  could  make  such  proof.  After  hearing  the  state- 
ments of  Slayton  as  to  the  circumstances  surrounding  the  assault 
and  his  denying  any  such  intention,  the  court  did  not  permit  it  to 
go  to  the  jury.  If  the  assault  was  not  made  to  intimidate  and  run 
off  Hilburn  it  was  not  a  proper  matter  to  go  before  the  jury  and 
the  action  of  the  court  was  proper.  No  testimony  was  offered 
by  appellant  to  show  that  the  facts  connected  with  the  assault  were 
other  than  those  shown  by  Slayton.  Nor  did  he  state  to  the  court 
what  further  fact  he  expected  to  prove  by  Slayton  or  any  other 
person,  that  the  facts  were  different  from  those  stated,  but  the 
contention  by  appellant  is  that  the  jury  should  have  been  allowed 
to  hear  Slayton's  testimony  in  regard  thereto  that  they  might  judge 
from  his  manner  and  demeanor  whether  or  not  his  statement  was 
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credible  and  thereby  discredit  his  testimony.  While  it  is  the  province 
of  the  jury  to  judge  of  the  credibility  of  the  witness,  I  do  not  be- 
lieve the  rule  goes  to  the  extent  of  allowing  negative  testimony  to 
a  fact  to  go  before  the  jury  as  in  this  case,  that  they  may  infer 
the  existence  of  such  fact.  The  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 


OCTOBER,  1907. 


Drumm  Commission  Company  v.  J.  C.  Core. 

Decided  October  12,  1007. 

Vendor's  Lien — ^Assignment — ^Vendee  withont  Hotice — ^Equities— Case  Followed. 

S.  being  the  owner  of  land,  sold  a  part  of  it  to  G.  taking  notes  secured  by 
vendor's  lien  for  the  purchase  money;  these  notes  S.  transferred  and  assigned 
to  D.  by  simple  endorsement^  nothing  was  placed  on  record  to  give  notice  of  the 
transaction;  G.  being  unable  to  pay  for  the  land  reconveyed  it  to  S.;  upon  the 
representation  of  both  S.  and  G.  that  G.  was  the  real  owner  of  the  land 
and  could  make  good  title  to  the  same  and  that  the  vendor's  lien  notes 
had  been  lost,  C.  exchanged  land  with  S.,  receiving  in  part  the  land  which  had 
been  sold  to  G.  and  for  which  the  notes  bad  been  given.  In  a  suit  by  C. 
against  D.,  the  liolder  of  the  vendor's  lien  notes,  to  cancel  the  vendor's  lien 
and  to  remove  the  cloud  from  his  title,  held,  that  the  case  was  analogous 
to  the  case  of  Moran  v.  Wheeler,  87  Texas,  179,  and  under  the  doctrine  an- 
nounced in  til  at  case  C.  was  entitled  to  the  relief  prayed  for. 

Appeal  from  the  District  Court  of  Wheeler  County.  Tried  below 
before   Hon.  B.   M.   Baker. 

Hoover  &  Taylor,  for  appellant. — At  the  time  Core  purchased  the 
land  from  Smith,  as  shown  by  the  petition,  the  deed  records  of 
Wheeler  County  showed  that  the  land  stood  in  the  name  of  Green- 
well  and  was  incumbered  with  a  $1,200  vendor's  lien  outstanding 
against  it.  The  deed,  as  alleged,  from  Greenwell  back  to  Smith 
made  no  mention  of  the  surrender  or  cancellation  of  said  notes. 
The  state  of  tlie  record  showed,  as  alleged,  that  the  land  was  in- 
cumbered by  the  lien  and  that  Core  in  making  the  purchase  relied 
upon  the  false  and  fraudulent  representations  made  by  Smith  and 
Greenwell.  In  law  the  defendant  could  not  be  effected  by  the  fact 
that  Core  relied  upon  the  statements  of  Smith  and  Greenwell  and 
not  the  record.  The  petition,  therefore,  showed  that  he  was  not 
an  innocent  purchaser  as  against  the  defendant,  the  owner  and 
holder  of  the  notes  by  proper  transfer,  and  the  petition  upon  its 
face  showed  that  he  was  not  entitled  to  recover,  and  the  court  erred 
in  overruling  the  general  demurrer.  Patty  v.  Middleton,  82  Texas, 
591;  Halfin  v.  Winkleman,  83  Texas,  168;  Engelbach  v.  Simpson, 
12   Texas  Civ.   App.,   197;   Garahy  v.   Bayley,  25  Texas  Sup.,   302; 
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Wimberly  v.  Bailey,  68  Texas,  227;  Vaughn  v.  Greer,  38  Texas,  532; 
Taylor  v.   Harrison,  47   Texas,  454. 

Declarations  made  by  Greenwell  and  Smiith  calculated  to  defeat 
the  lien  upon  the  land  reserved  in  the  notes  held  by  the  defendant, 
not  made  in  the  presence  of  the  defendant,  were  not  admissible  in 
evidence  against  the  defendant.  Statements  made  by  the  maker 
of  a  note  and  the  endorser  of  a  note  are  not  admissible  against  the 
owner  and  holder  of  the  note,  he  not  being  present.  Halfin  v.  Winkle- 
man,  83  Texas,  168;  Smith  v.  Gillum,  80  Texas,  127;  Smith  v. 
James,  42  S.  W.  Bep.,  793. 

W.  R.  Ewing,  for  appellee. — ^Plaintiff's  petition  shows  under  the 
facts  therein  alleged,  if  true,  that  he  was  an  innocent  purchaser 
for  value,  and  entitled  to  the  relief  prayed  for,  and  the  court  did 
not  err  in  overruling  appellants  general  and  special  demurrers. 
Henderson  v.  Pilgrim,  22  Texas,  464;  Moran  v.  Wheeler,  87  Texas, 
184;  Southern  Building  &  Loan  Association  v.  Brackett,  91  Texas, 
44 ;  Frank  v.  Heidenheimer,  84  Texas,  642 ;  Mansur  &  Tebbetts  Imple- 
ment Co.  V.  Beer,  19  Texas  Civ.  App.,  311;  Perkiewiez  v.  First 
Nata  Bank  of  Okla.,  33  S.  W.  Bep.,  674;  Johnson  v.  Dyer,  19 
Texas  Civ.  App.,  602. 

CONNEK,  Chief  Justice. — ^This  appeal  is  from  a  judgment  in 
appellee's  favor  canceling  a  vendor's  lien  asserted  by  appellant  upon 
the  east  half  of  school  land  section  No.  26  in  Wheeler  County. 

As  alleged  in  appellee's  original  petition  to  remove  cloud  from 
his  title  to  said  section  No.  26,  and  9&  established  by  the  practically 
undisputed  proof,  it  appears  that  on  the  25th  day  of  November, 
1902,  one  Oscar  Smith  was  the  owner  of  said  section  No.  26  and 
that  he  on  that  day,  joined  by  his  wife,  Cora  Smith,  conveyed 
the  east  one-half  of  the  same  to  one  W.  P.  Greenwell  for  the  re- 
cited consideration  of  twelve  hundred  dollars,  evidenced  by  five 
notes  executed  by  said  Greenwell  for  the  sum  of  two  hundred  and 
forty  dollars  each,  due  respectively  November  15,  1903,  November 
15,  1904,  November  15,  1905,  November  15,  1906  and  November 
15,  1907.  As  security  for  the  payment  of  said  notes  the  vendor's 
lien  was  expressly  retained  in  the  deed  to  Greenwell,  and  said  deed 
soon  thereafter  was  duly  recorded  in  the  deed  records  of  Wheeler 
County.  Afterwards,  between  the  31st  day  of  August,  1903,  and 
the  9th  day  of  September,  1903,  appellee  Core  and  said  Oscar 
Smith  entered  into  negotiations  for  an  exchange  of  said  section 
No.  26  for  section  No.  24,  State  school  lands,  at  the  time  owned 
by  appellee.  Pending  the  negotiations.  Smith  represented  that  his 
grantee,  Greenwell,  was  unable  to  pay  the  notes  that  had  been 
given  by  him,  as  before  stated;  that  said  notes  had  been  canceled, 
returned  to  Greenwell  and  by  Greenwell  lost,  and  that  he.  Smith, 
was  the  real  owner  of  said  section  No.  26  and  could  make  good 
title  to  the  same.  These  representations  in  substance  were  also 
made  to  appellee  by  said  Greenwell.  In  completion  of  the  nego- 
tiations Greenwell  thereupon  reconveyed  said  section  No.  26  to 
Oscar  Smith,  and  Oscar  Smith  conveyed  the  same  to  appellee,  ap- 
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pellee  conveying  therefor  to  Smith  his  said  section  No.  2-1:,  wliich  Smith 
subsequently  conveyed  to  another,  who  is  admitted  to  be  an  innocent 
purchaser  for  value.  It  is  undisputed  that  appellee  acted  through- 
out the  negotiations  in  good  faith,  trusting  the  representations  so 
made  by  Smith  and  Greenwell  and  upon  the  fact  of  Greenwell's 
reconveyance.  It  appears,  however,  that  in  fact  prior  thereto,  to  wit, 
about  December  27,  1902,  Smith  transferred  all  of  said  notes  that 
had  been  given  by  Greenwell  to  the  Drumm-Flato  Commission  Com- 
pany as  collateral  security  for  the  pajTnent  of  a  certain  promissory 
note  in  the  sum  of  one  thousand  dollars  made  by  Smith,  and  that 
at  the  time  of  the  exchange  of  lands  hereinbefore  mentioned,  ap- 
pellant was  owner  of  the  same.  The  transfer  of  the  notes  to  the 
Drumm-Flato  Commission  Company,  however,  was  by  simple  in- 
dorsement of  Smith,  the  payee  therein,  and  was  not  evidenced  by 
any  instrument  in  writing,  nor  was  there  any  record  notice  of  such 
transfer  in  Wheeler  County,  and  appellee  was  in  fact  without 
knowledge  of  any  such  transfers. 

By  exceptions  to  appellee's  petition,  by  attacks  upon  the  evi- 
dence and  the  judgment  of  the  trial  court,  appellant  insists  that 
the  facts  stated  do  not  authorize  the  relief  sought  and  obtained  by 
appellee.  We  can  not  concur  in  this  contention.  It  was  held  in 
Moran  v.  Wheeler,  87  Texas,  179,  that  a  mortgagee  without  notice 
acquires  a  lien  superior  to  the  vendor's  lien  recited  in  the  deed, 
where  the  vendor  has  executed  a  release  of  the  lien  and  such  re- 
lease is  recorded,  although  the  vendor's  lien  note  had  been  as- 
signed to  a  bona  fide  holder  before  the  execution  of  the  release, 
thus  in  effect  holding  that  an  express  vendor's  lien  is  within- our 
registration  statutes.  In  disposing  of  that  case  our  Supreme  Court, 
speaking  by  Justice  Brown,  says:  "It  is  the  policy  of  the  law 
to  require  that  all  matters  affecting  the  title  to  land  should  be 
placed  upon  the  public  records  so  that  one  who  seeks  to  purchase 
it  may  safely  judge  of  the  validity  of  the  title.  When  a  purchaser 
who  seeks  to  buy  land  has  examined  the  records  of  titles,  and  finds 
nothing  to  indicate  that  there  is  an  adverse  claim,  and  he  is  not 
in  possession  of  any  facts  that  would  put  him  upon  inquiry  as  to 
any  matter  not  of  record,  he  has  the  right  to  presume  that  any 
person  claiming  an  adverse  right  would  have  placed  the  same  upon 
record,  and  that  there  is  none.'' 

The  principles  so  stated  and  decided .  would  seem  to  have  proper 
application  in  the  case  before  us.  The  state  of  the  record  at  the 
time  of  appellee's  acquisition  of  section  No.  26  showed  that  Smith 
was  the  payee  and  owner  of  the  Greenwell  notes,  and  there  was 
nothing  of  record  to  indicate  that  they  had  been  transferred  and 
acquired  by  another.  Upon  inquiry  appellee  was  informed  by 
both  the  maker  of  the  notes  and  by  the  payee,  in  whom  the  title 
rested  upon  the  face  of  the  record,  that  said  notes  had  been  can- 
celed and  returned  to  the  maker  and  lost,  thus  accounting  for 
their  non-production,  and  the  record  fails  entirely  to  disclose  any 
other  circumstance  that  would  put  appellee  upon  inquiry,  or  cause 
a   reasonable   man   to   distrust   the   representations   so   made  to   him. 

It  was  within  the  power  of  the  aasignee  of  the  notes  and  of  ap- 
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pellant  to  have  taken  a  written  assignment  of  the  vendor's  lien^ 
and  to  have  placed  it  npc*  record  as  the  law  required,  and  thus  to 
have  provided  against  the  acts  of  the  original  owner  of  the  lien. 
Appellee  had  no  such  opportunity  for  guarding  against  the  wrong, 
and  it  must  be  held,  as  stated  in  the  case  cited,  that,  "he  who  neg- 
lects the  performance  of  a  duty  enjoined,  or  the  exercise  of  a 
privilege  granted  for  his  security,  must  suffer  the  loss,  rather  than 
one  who  was  not  in  a  position  to  secure  that  protection."  It  is 
conceded  that  under  the  Moran  case,  had  Smith  formally  executed 
a  release  of  the  vendor's  lien,  then,  under  the  other  circumstances 
shown,  appellee  would  be  entitled  to  the  relief  he  urged.  We  fail 
to  see  why  verbal  representations  of  the  vendor  and  maker  of  like 
effect  may  not  be  received  and  acted  upon  in  the  absence  of  any 
circumstance  requiring  further  inquiry.  By  the  face  of  the  deed 
records  of  Wheeler  County,  Smith  had  the  superior  title  and  was 
entitled  to  enforce  the  vendor's  lien  against  Greenwell  at  the  time 
appellee  acquired  section  No.  26.  Greenwell's  reconveyance  at  least 
apparently  merged  the  lien  in  the  legal  title  and  invested  Smith  with 
the  apparent  right,  to  make  the  conveyance  he  did  to  appellee,  who, 
having  accepted  the  same  in  good  faith  for  a  valuable  considerar 
tion  and  without  notice,  actual  or  constructive,  of  appellant's  lien, 
took  the  east  half  of  said  section  No.  26  free  of  said  lien.  See 
also  Henderson  v.  Pilgrim,  22  Texas,  464;  Southern  Building  &  Loan 
Association  v.  Brackett,  91  Texas,  44;  and  other  cases  cited  in 
appellee's  brief. 

We  conclude  that  the  judgment  should  be  affirmed,  and  it  is  so 
oi'dtfred. 

Affirmed. 

Writ  of  error  refused. 


Houston  &  Texas  Central  Eailroad  Company  et  al.  v.  0.  Darwin. 

Decided  October  16,  1007. 

1^ — Injury  to  Crop — ^Value — Evidence. 

Where  a  cotton  crop  was  destroyed  by  overflow  when  only  partly  up, 
evidence  of  the  cost  of  preparing  .the  ground  and  planting  the  crop  is 
admissible  and  furnishes  evidence  as  to  its  value. 

2. — Cliarge — Exhortation  to  Pind  a  Verdict. 

Oral  exhortation  by  the  judge  to  the  jury  to  continue  their  consideration 
of  the  case  in  the  endeavor  to  reach  a  verdict  held  not  improper. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  be- 
low before  the  Hon.   Marshall   Surratt. 

John  M.  King  and  Baker  &  Thomas,  for  appellant,  International 
&  G.  N".  By.  Co.,  and  Baker,  BotU,  Parker  <&  Garwood  and  0.  i. 
Stribling,  for  appellant,  Houston  &  T.  C.  Ey.  Co. 

Plaintiff  must  show  the  value  of  crops  destroyed,  and  evidence 
of  cost  of  putting  in  is  not  sufficient.  International  &  G.  X.  Ey. 
Co,  V.  Pape,  73  Texas,  501;  Gulf,  C.  &  8.  P.  Ey.  Co.  v.  McGowai\ 
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73  Texas,  355;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Borsky,  2  Texas 
Civ.  App.,  545;  Gulf,  C.  ft  S.  P.  Ry.  Co.  v.  Nicholson,  25  S.  W. 
Rep.,  54;  Gulf,  C.  ft  S.  P.  Ry.  Co.  v.  Simonton,  2  Texas  Civ.  App., 
558;  City  of  Paris  v.  Tucker,  15  Texas  Ct.  Rep.,  241. 

The  verbal  discour?©  by  the  court  to  the  jury  was  calculated  to 
drive  them  into  finding  a  verdict  they  would  not  otherwise  have 
rendered.  11  A.  ft  E.  Encv.  of  Law  (1  Ed.),  258,  note  5;  People 
V.  Engle,  76  N".  W.  (Sup.  *Ci  Mich.),  502.  This  last  case  is  taken 
from  the  May-June,  1899,  American  Law  Review,  page  456. 

Boynton  &  Boynion  and  Sleeper  S  Kendall,  for  appellee. — ^The 
Evidence  of  the  appellee  was  sufficient  to  show  the  value  of  the 
crops  destroyed.  Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Parr,  8  Texas 
Civ.  App.,  280;  Missouri  P.  Ry.  Co.  v.  Cox,  2  Texas  App.  Civ., 
217;  Missouri  P.  Ry.  Co.  v.  Wise,  3  Texas  App.  Civ.,  461;  Gulf, 
C.  ft  S.  P.  Ry.  Co.  V.  Hedrick,  7  S.  W.,  353;  Sabine  ft  E.  T.  Ry. 
Co.  V.  Joackimi,  58  Texas,  460;  Texas  ft  St.  Louis  Ry.  Co  v.  Young, 
60  Texas,  204. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellants, the  Houston  ft  T.  C.  R.  R.  Co.,  and  the  International  ft 
G.  N.  R.  R.  Co.,  to  recover  damages  on  account  of  alleged  injuries 
to  his  farm.  He  alleged  that  the  farm  was  injured  by  overflows 
from  Tehaucana  Creek,  which  overflows  he  charged  were  caused 
by  reason  of  the  failure  of  appellants  to  construct  and  maintain 
proper  and  sufficient  openings  through  their  roadbed  across  the  val- 
ley of  the  creek  referred  to. 

Appellants  answered  by  general  demurrer,  general  denial  and 
by  special  plea,  alleging  that  the  overflows  referred  to  were  caused 
by  very  high  waters  in  the  Brazos  River,  resulting  from  unprece- 
dented rainfalls,  thereby  causing  Tehaucana  Creek  to  flow  back  upon 
appellee's  land. 

There  was  a  jury  trial  terminating  in  a  verdict  for  the  ap- 
pellee, and  both  railroad  companies  have  appealed. 

Under  the  first  assignment  of  error,  which  relates  to  the  action 
of  the  court  in  refusing  a  peremptory  instruction  for  the  defend- 
ants, it  is  contended  that  such  instruction  should  have  been  given, 
because  there  was  no  legal  evidence  of  the  value  of  the  crops  de- 
stroyed. We  overrule  tliat  assignment  because  the  plaintiff,  after 
testifying  that  while  his  crop  of  cotton  had  been  planted,  but  little 
of  it  was  up  at  the  time  of  the  flood,  and  that  it  had  no  market 
value,  testified  that  it  would  cost  from  $3  to  $4  an  acre  to  prepare 
the  land  and  plant  the  crop.  He  also  stated  that  it  would  cost  about 
the  same  amount  to  put  the  com  in  the  condition  it  was  in  at  the 
time  of  the  floo. .  AH  this  testimony  was  objected  to,  and  its  ad- 
mission is  assigned  as  error,  but  we  overrule  both  assignments  and 
hold  that  the  testimony  was  admissible  and  the  case  properly  sub- 
mitted to  the  jury.  (Sabine  ft  E.  T.  Ry.  v.  Joackimi,  58  Texas, 
460;  Texas  ft  St.  Louis  v.  Young,  60  Texas,  204;  Galveston,  H. 
ft  S.  A.  Ry.  V.  Parr,  8  Texas  Civ.  App.,  280;  Ry.  v.  Reed,  1  Texas 
App.,  46i;) 
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There  are  several  assignments  which  complain  of  the  verdict  as 
being  unsupported  by  and  contrary  to  the  evidence;  and  it  is 
earnestly  urged  that  the  testimony  shows  that  the  overflows  in 
question  were  caused  by  excessive  rises  in  the  Brazos  River,  thereby 
throwing  the  waters  of  the  creek  back  upon  the  plaintiff's  land. 
Much  testimony  was  submitted  tending  to  support  the  defenses  re- 
lied on  in  the  court  below,  but  a  careful  examination  of  the  state- 
ment of  facts  leads  to  the  conclusion,  and  we  hold,  that  in  all  the 
respects  complained  of  the  verdict  is  supported  by  testimony.  We 
therefore,  in  support  of  the  verdict,  find  as  facts  that  the  overflows 
in  question  were  caused  in  part  by  the  failure  of  the  defendants  to 
so  construct  their  roadbed  as  not  to  impede  or  obstruct  the  waters 
of  Tehaucana  Creek;  and  that,  as  a  result  of  such  failure,  the 
plaintiff  sustained  injuries  to  the  extent  of  the  verdict. 

The  charge  of  the  court  presented  the  case  to  the  jury  with 
such  degree  of  fullness  and  accuracy  as  the  rights  of  the  parties, 
under  the  testimony  submitted,  required,  and  no  error  was  com- 
mitted  in  refusing  requested   instructions. 

By  the  6th  assignment  a  reversal  is  urged  on  account  of  re- 
marks made  by  the  judge  to  the  jury  after  the  case  had  been  sub- 
mitted to  them.     The  bill  of  exception  shows  these  facts: 

"After  the  testimony  had  closed,  the  argument  of  counsel  was 
finished,  and  the  jury  had  been  charged  by  the  court  on  the  22d 
day  of  May,  1906,  the  jury  retired  to  consider  their  verdict, 
and  after  having  the  case  under  consideration  until  the  24th  day 
of  May,  the  court,  without  consulting  counsel  for  the  plaintiff  or 
the  defendant,  and  on  his  own  motion  and  without  request  from 
the  jury,  delivered  to  them  the  following  oral  charge  and  lecture, 
to  vrit:  "Gentlemen  of  the  Jury:  I  judge  from  the  expression 
of  several  of  the  jurors  yesterday  evening  that  some  of  you  were 
getting  impatient  because  you  have  not  readily  come  to  a  verdict, 
and  I  want  to  say  to  you  not  to  get  discouraged  at  your  delay  in 
reaching  a  verdict,  but  work  along  just  exactly  like  we  have  worked 
in  the  trial  of  the  case.  The  only  way  the  business  of  the  court 
can  be  dispatched  is  by  verdicts.  Of  course,  if  you  should  not  be 
able  to  agree  the  court  will  not  keep  you  together  any  unreason- 
able length  of  time,  but  it  is  its  duty  to  give  you  a  fair  oppor- 
tunity to  agree  upon  a  verdict  before  discharging  you,  and  it  often 
takes  some  time  for  jurors  to  fully  consider  a  case  so  as  to  arrive 
at  one,  but  if  you  gentlemen  were  to  get  buUheaded  with  one  an- 
other, and  would  not  reason  together  in  an  effort  to  arrive  at  a 
verdict,  then,  of  course,  there  would  be  no  reason  in  keeping  you 
together  longer.  Twelve  independent  thinking  men  can  only  ar- 
rive at  a  verdict  usually  by  discussing  the  subject  before  them 
openly  and  freely,  "and  it  takes  time  to  do  this,  and  by  such  dis- 
cussions they  arrive  at  the  common  ground  upon  which  all  can  stand 
or  finally  disagree,  as  the  case  may  be.  I  should  dislike  for  any 
of  you  to  believe  the  man  who  said  the  horse  was  sixteen  feet  high 
and  then  stick  to  it  because  he  had  said  that  first.  I  would  not 
say  anything  to  influence  either  to  arrive  at  a  verdict  or  as  to  what 
your  verdict  should  be,  but  it  is  sometimes  the  case  when  we  find 
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others  diflPer  from  us  that  we  begin  to  ask  ourselves  why  it  is.  We 
concede  that  those  who  differ  from  ns  are  just  as  honest  and  sincere 
and  know  as  much  as  we  ourselves  do  about  the  matter^  and  this 
naturally  puts  one  to  thinking  why  this  is,  and  in  that  way  some- 
times we  come  to  the  conclusion  that  our  first  impressions  were 
wrong.  It  is  no  reflection  on  a  man  that  after  seeing  a  matter 
one  way  he  is  enabled  to  see  it  in  another.  The  highest  courts  in 
the  country,  after  deciding  questions  sometimes  find  out  they  are 
wrong  after  further  investigation  and  change  their  opinions,  and 
jurors  are  exclusive  judges  of  the  facts  and  should  arrive  at  con- 
clusions after  a  thorough  discussion  of  the  matter  before  them, 
and  I  would  not  have  you  become  discouraged  because  you  have 
not  reached  a  conclusion  as  promptly  as  some  of  you  perhaps  think 
you  should  and  give  up.  We  often  reason  out  a  thing  by  studying 
over  it  that  at  first  seemed  impossible.  I  suggest  to  you  that  you 
go  over  these  matters  thoroughly  and  patiently,  and  do  not  think 
for  a  moment  that  the  court  is  trying  to  force  a  verdict  from  you, 
because  it  is  not,  and  it  has  the  greatest  confidence  in  you,  but 
only  desires  to  caution  you  against  impatience  or  giving  up.  It 
may  sometimes  occur  that  after  a  matter  for  some  time  the  jurors 
might  become  tired,  and  if  such  is  the  case,  you  might  take  a  rest, 
and  that  may  enable  you  to  get  into  new  channels  of  thought  and 
out  of  the  old  rut  if  you  should  happen  to  be  in  any  particular 
line  of  thought.     You  may  retire.' 

'To  which  charge  and  lecture,  the  defendants,  by  their  counsel, 
then  and  there  in  open  court  excepted,  and  now,  within  twenty  days 
after  the  final  adjournment  of  said  court,  tender  this  their  bill 
of  exceptions  and  pray  that  the  same  may  be  examined,  signed^  and 
by  the  court  approved  and  ordered  filed  as  a  part  of  the  record  in 
this  cause;  this  the  day  of  July,  A.  D.  1906. 

"The  foregoing  bill  is  approved  with  this  statement  as  part  thereof: 
After  the  case  was  submitted  to  the  jury  on  the  22d  day  of  May, 
the  court  did  not  keep  them  together  during  its  several  recesses, 
but  permitted  them  to  separate  at  noon  and  at  night.  Upon  ad- 
journment upon  the  evening  of  the  23d,  the  jury  then  having  had 
the  case  under  advisement  for  more  than  a  day,  after  the  court  had 
excused  them  until  9  o'clock  next  morning  he  became  aware  of  the 
fact  that  many  of  them  were  disappointed,  in  that  the  court  did 
not  discharge  them  finally,  and  upon  reassembling  the  next  morning, 
before  they  retired  the  foreeroing  statement  was  made  to  them.  After- 
wards, sometime  during  the  forenoon  of  the  same  day,  the  jury 
came  in  and  reported  tha*  they  had  agreed  upon  a  verdict;  where- 
upon the  court,  before  receiving  the  same,  asked  each  juror  if  the 
verdict  was  his  verdict  and  one  that  his  conscience  fully  approved, 
which  being  answered  in  the  affirmative  by  each,  he  was  then  asked 
if  he  had  been  in  any  manner  infiuenced  to  arrive  at  the  verdict 
by  anything  that  had  been  said  by  the  court  to  them  before  they 
retired  on  that  morning,  and  assured  each  one  of  the  jurors  that 
the  court  desired  them  to  be  perfectly  candid  with  the  court,  and 
that  the  court  would  be  obliged  and  pleased  if  either  one  of  them 
did  not  approve  of  the  verdict  fully,  or  if  he  was  influenced  in  any 
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manner  to  arrive  at  said  verdict  by  the  statement  of  the  court,  to 
make  it  known  to  the  court  at  that  time,  and  each  juror  assured 
the  court  that  he  had  not  been  influenced  in  any  manner  in  arriving 
at  his  verdict  by  said  atatements  of  the  court  to  them/* . 

While  we  hold  that  it  would  constitute  reversible  error  for  a 
trial  judge  to  say  or  do  anything  reasonably  calculated  to  influ- 
ence a  jury  to  decide  a  case  in  any  particular  way  or  in  favor  of 
a  particular  party,  or  that  might  tend  to  coerce  any  member  of 
the  jury,  we  are  unable  to  agree  with  appellants'  contention  that 
the  remarks  here  complained  of  fall  within  the  rule  referred  to. 
It  is  not  contended,  nor  does  ground  exist  for  such  contention, 
that  what  the  judge  said  on  the  occasion  referred  to  contained  any 
intimation  of  his  opinion  as  to  how  the  case  should  be  decided,  nor 
do  we  believe  that  his  remarks  were  calculated  to  coerce  or  force 
the  jury  to  agree  upon  a  verdict. 

No  reversible  error  has  been  shown  and  the  judgment  is  afiSrmed. 

Affirmed. 

Writ  of  error  refused. 


J.     P.     BURGE     ET     AL.     V.     BeAUMONT     CARRIAGE     COMPANY. 

Decided  October  16,  1907. 

Iw — OamitluneiLt  Bond — ^Amoiuit — ^Practice. 

Even  if  it  is  the  duty  of  an  Appellate  Court  to  enter  into  a  mathematical 
calculation  to  determine  whether  or  not  a  garnishment  bond  is  in  an  amount  a 
few  dollars  more  or  less  than  required  by  statute,  this  certainly  can  not  be 
required  when  the  question  as  to  the  sufiiciency  of  the  bond  is  raised  for 
the  first  time  on  appeal.  Though  the  bond  be  for  a  few  dollars  less  than  is 
required  by  statute  it  is  not  such  fundamental  error  as  requires  consideration 
on  appeal  in  the  absence  of  an  assignment  of  error  based  thereon. 

8. — ^Assignment  of  Error — ^Insufficiency. 

Where  the  assignment  of  error  and  the  propositions  thereunder  amount 
simply  to  a  charge  that  the  court  erred  in  refusing  to  quash  the  garnishment 
proceedings,  and  in  the  motion  to  quash  eight  grounds  are  set  out,  the  Ap- 
pellate Court  will  not  consider  the   assignment. 

8. — Garnishment — ^Two  defendants — ^Affidavit. 

Where,  to  a  suit  in  which  a  wri^  of  garnishment  was  sued  out  there  were 
two  defendants,  but  it  rppearcd  from  the  petition  that  the  indebtedness  which 
it  was  sought  to  garnish  was  ac  to  only  one  of  said  defendants,  an  averment 
in  the  affidavit  that  he  "'^rit  of  garnishment  is  not  sued  out  to  injure 
either  the  defendant  r  .  °i  *amishee/'  was  sufficient.  It  was  not  necessary 
for  the  affidavit  to  tate  hat  the  writ  was  not  sued  out  to  injure  either 
of  the  defendants  or  the  garnishes.. 

4. — Oamisliment — ^Affidavit — ^Amonnt  Dne. 

The  petition  in  a  garnishment  suit  may  be  looked  to  in  aid  of  the  aver- 
ments of  the  affidavit  as  to  the  amount  due.  The  fact  that  the  amount 
stated  in  the  affidavit  is  less  than  that  stated  -in  the  petition,  is  not  ground 
for  quashing   the   garnishment   proceedings. 

6.. — ^Xatnrity  of  Debt — Conditional  Extension. 

An  agreement  to  extend  the  maturity  of  a  note  on  condition  that  a  certain 
payment  was  made  thereon,  is  not  binding  unless  the  condition  is  com- 
plied with. 
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6. — Oamlshment — ^Application  for. 

No  formal  and  separate  application  for  a  writ  of  garnishment  is  nec- 
essary. If  the  atlidavit  is  complete  and  contains  the  requisites  for  an  appli- 
cation it  is  not  necessary  to  ask  in  so  many  words  that  the  writ  issue. 

7. — Oamishmeht — Bond — Fayeei. 

A  defendant  whose  property  is  affected  by  garnishment  proceedings  can 
not  complain  that  the  garnishment  bond  is  made  payable  to  his  codefendants 
as   well    as   himself. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Carlton  &  Proctor,  E,  E.  Townes  and  Chester  £  Da  Ponte,  for 
appellants. — The  proceedings  in  this  case  are  invalid  and  should 
have  been  quashed  for  the  reason  that  the  garnishment  bond  is 
for  a  penal  sum  less  than  double  the  amount  of  plaintiff's  claim. 
Bev.   Stats.,   art.   218. 

A  proceeding  by  writ  of  garnishment  is  purely  statutory  and  the 
statute  must  be  strictly  followed  and  complied  with^  and  a  failure 
to  comply  with  the  statute  in  any  particular,  renders  the  proceed- 
ing based  thereon  liable  to  be  quashed  on  motion.  Scurlock  & 
Butledge  v.  G.  C.  &  S.  P.  Ry.  Co.,  77  Texas,  481;  Givens  v.  Taylor, 
6  Texas,  315;  Blum  v.  Moore,  91  Texas,  276;  City  Natl.  Bank 
of  Dallas  v.  Flippen,  66  Texas,  611. 

Every  fact'  required  by  the  statute  to  be  sworn  to  by  the  applicant 
upon  the  issuance  of  a  writ  of  garnishment  in  his  behalf,  must 
be  sworn  to  in  such  definite  and  positive  form  that  a  conviction  for 
perjury  could  be  had  if  the  facts  sworn  to  should  be  proved  false. 
In  other  words,  equivocal  and  ambiguous  statements  in  an  affidavit 
for  garnishment  are  not  sufficient.  Bowers  v.  Continental  Ins. 
Co.,  65  Texas,  51;  Dunnenbaum  &  Friedlander  v.  Schram  &  Co., 
69  Texas,  282;  Kildare  Lumber  Co.  v.  Atlanta  Bank,  91  Texas,  103. 

A  party  applying  for  a  writ  of  garnishment  against  two  de- 
fendants, must  swear  positively  that  the  writ  is  not  sued  out  for 
the  purpose  of  injuring  or  harassing  either  one,  or  both  of  said 
defendants.  Ball  v.  Bennett,  21  Texas  Civ.  App.,  400;  Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Texas,  103;  Perrill  v.  ,  Kaufman, 
72  Texas,  214;  Gunst  v.  Pelham,  74  Texas,  588;  Sarrazin  v.  Hot- 
mann,  16  Texas  Civ.  App.,  351. 

The  plaintiff  in  a  suit  against  two  or  more  defendants  is  not 
entitled  to  a  writ  of  garnishment  unless  each  and  every  one  of 
the  defendants  singly,  or  the  defendants  collectively,  are  without 
sufficient  property  in  this  State  to  satisfy  plaintiff's  claim.  If  any 
of  them  has  sufficient  property,  the  writ  should  not  issue.  Willis 
V.  Lyman,  22  Texas,  269;  Ball  v.  Bennett,  21  Texas  Civ.  App., 
400 ;  Kildare  Lumber  Co.  v.  Atlanta  Bank,  91  Texas,  103. 

The  amount  of  plaintiff's  debt  must  be  either  stated  specifically 
in  the  affidavit,  or  the  facts  therein  stated  must  be  of  such  a  char- 
acter that  the  amount  of  said  claim  can  be  readily  ascertained  from 
them.  Sullivan  v.  King,  80  S.  W.  Bep.,  1048;  Lynch  &  Lewis 
V.  Markowitz  Bros.  &  Straus,  1  W.  &  W.,  763,  sec.   1312. 
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A  variance  between  the  amount  stated  in  the  aflSdavit  for  the 
writ  of  garnishment,  and  the  amount  of  the  claim  stated  in  plain- 
tiffs petition,  vitiates  tiie  garnishment  proceedings.  Sullivan  v. 
King,  80  S.  W.  Rep.,  1048;  Hamblen  v.  Tuck,  45  S.  W.  Bep., 
175;  Espey  v.  Heidenheimer  Bros.,  58  Texas,  664;  Moore  v.  Corley, 
4  Texas  App.  Civ.,  200;  Focke  v.  Hardeman,  67  Texas,  175-6. 

The  court  erred  in  refusing  to  quash  the  garnishment  proceed- 
ings and  writ,  for  the  reason  that  no  application  or  prayer  for  the 
issuance  of  said  writ  of  garnishment  was  made  other  than  by  the 
filing  of  the  affidavit  and  bond,  which  application  was  essential 
and  necessary  in  this  case  on  account  of  the  ambiguity  in,  and  the 
variance  between  the  affidavit  and  the  bond  as  filed  in  the  writ  as 
issued.  Revised  Statutes,  art.  219;  Scurlock  &  Eutledge  v. -G.  C. 
&  S.  P.  Ry.  Co.,  77  Texas,  481-2;  Harrington  \».  Edrington,  38 
S.  W.  Bep.,  246;  Sullivan  v.  King,  80  S.  W.  Rep.,  1048. 

A  bond  payable  to  two  parties  is  more  onerous  than  a  bond  payable 
to  only  one,  and  where  the  statute  requires  that  the  bond  be  payable 
to  only  one,  and  the  bond  is  actually  made  payable  to  two,  it  is  void. 
Revised  Statutes,  art.  218;  Wooters  v.  Smith,  56  Texas,  200  (209- 
210);  Colorado  City  Natl.  Bank  v.  Lester  &  Hazzard,  73  Texas,  543; 
Gregory  v.   Goldthwaite,  2  Texas  Civ.   App.,  288. 

6.  P.  Dougherty  and  Teagle  &  Conley,  for  appellee. — ^This  gar- 
nishment proceeding  is  against  but  one  defendant,  to  wit,  J.  P. 
Burge,  and  the  mentioning  of  the  name  of  R.  T.  Burge  in  the 
writ  and  bond  for  garnishment  is  surplusage,  and,  not  being  in- 
consistent with  the  substantial  averments  of  the  statute,  will  not 
vitiate  the  proceeding.  Articles  217,  219,  Sayles*  Civil  Statutes; 
McMaban  v.  Boardman,  29  Texas,  170;  Biesenbach  v.  Key,  63 
Texas,  79;  Tanner  Co.  v.  Hall,  22  Fla.,  397,  399;  Drake,  Attach- 
ment, section  105,  and  cases  cited,  and  section  130  (5th  ed.). 

In  determining  whetlier  there  are  two  defendants  in  the  gar- 
nishment proceedings,  the  court  will  look  to  all  the  pleadings,  in- 
cluding the  pleadings  in  the  original  suit.  Tarkinton  v.'  Broussard, 
51  Texas,  550;  Kildare  Lumber  Co.  v.  Atlanta  Bank,  91  Texas, 
95;  Fleming  v.  Pringle,  21  Texas  Civ.  App.,  228;  Moore  v.  Corley, 
4  Texas  App.  Civ.,  200;  Sanger  v.  Texas  Gin  Co.,  47  S.  W.  Rep,, 
740;  First  Nat.  Bank  v.  Wallace,  65  S.  W.  Rep.,  392. 

Where  the  principal  of  the  debt  is  stated  in  the  affidavit  and 
interest  is  claimed  on  the  principal,  but  the  rate,  date  and  time 
of  interest  is  omitted,  the  court  will  look  to  the  pleadings  to  cure 
tl)e  deficiency  in  the  affidavit  and  to  make  the  same  certain.  Fleming 
V.  Pringle,  21  Texas  Civ.  App.,  228;  Sullivan  v.  King,  10  Texas 
Ct  Rep.,  441;  Evans  v.  Lawson,  64  Texas,  199;  Dwyer  v.  Testard, 
65   Texas,  432;   Stewart  v.   Heidenheimer,   55   Texas,   648. 

A  variance  in  the  amount  stated  in  the  affidavit  and  application 
for  the  writ  of  garnishment  and  the  amount  of  the  claim  as  stated 
in  the  petition  will  not  vitiate  the  garnishment  proceeding,  when 
the  affidavit  and  application  is  for  an  amount  less  than  that  stated 
in  the  petition.  Evans  v.  Lawson,  64  Texas,  199;  Aultman  v. 
Vol.  XLVII.  Civil— 15. 
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Smyth,  43  S.  W.  Rep.,  932;  Smith  v.  Mather,  49  S.  W.  Rep., 
257;  Dwyer  v.  Testard,  65  Texas,  432;  Hamblen  v.  Tuck,  45  S. 
W.  Rep.,  175. 

The  statement  of  the  amount  of  the  debt  in  the  writ  of  garnish- 
ment is  not  essential  to  the  validity  of  the  writ,  and  is  surplusage. 
Article  220,  Savles'  Civil  Statutes;  Curtis  v.  Henrietta  Bank,  78 
Texas,  260;   Curtis  v.   Ford,   78   Texas,  262. 

It  is  not  necessary  that  the  amount  of  the  indebtedness  should 
be  alleged  in  the  affidavit  and  application  for  garnishment,  and 
such  allegations  are  surplusage.  Articles  219,  217,  220,  Sayles' 
Civil  Statutes;  14  Am.  &  Eng.  Ency.  of  Law,  754;  Godfrey  v.  Newb}', 
39  S.  W.  Rep.,  594;  art.  186,  Sayles*  Civil  Statutes;  art.  194,  Sayles' 
Civil  Statutes;  Hamblen  v.  Tuck,  45  S.  W.  Rep.,  175;  Joiner  v. 
Perkins,  59  Texas,  300;  Moore  v.  Corley,  4  Texas  App.  Civ.,  200; 
Tobler  v.  Stubblefield,  32  Texas,  189;  Act  March  23,  1850,  Paschars 
Statutes,  art.  157;  Kelly  v.  Gibbs,  84  Texas,  147;  Parrar  v.  Bates, 
55  Texas,  193;  Curtis  v.  Henrietta  Bank,  260;  Rood  on  Garnish- 
ment,   sec.    252. 

A  garnishment  bond  made  payable  to  other  persons  in  addition 
to  the  defendant,  whose  money  is  garnisheed,  is  not  thereby  invalidated. 
Sloo  V.  Powell,  Dallam,  467;  Voorheis  v.  Eiting,  22  S.  W.  Rep., 
80;  Winifred  v.   State,   17  Texas,  653. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee 
against  R.  T.  Burge  and  J.  F.  Burge,  promissory  notes  signed 
"J.  P.  Burge,  per  R.  T.  Burge,  attorney,"  being  the  basis  of  the 
suit.  It  is  alleged  that  R.  T.  Burge  had  the  authority  to  execute 
the  notes  as  the  attorney  of  J.  P.  Burge,  and  "if  he  had  such  au- 
thority, then  plaintiff  seeks  to  recover  against  said  J.  P.  Burge 
alone,  but  if  no  such  authority  existed,  then  plaintiff  asks  judg- 
ment against  the  said  R.  T.  Burge."  After  the  original  suit  had 
been  instituted,  a  writ  of  garnishment  was  applied  for  and  ob- 
tained, against  the  German  Alliance  Insurance  Company,  to  which 
the  garnishee  filed  an  answer  admitting  that  it  was  indebted  to 
J.  P.  Burge  in  the  sum  of  $1530.  The  funds  held  by  the  garnishee 
were  replevied  by  J.  P.  Burge,  the  replevy  bond  being  signed  J. 
P.  Burge,  per  R.  T.  Burge,  attorney,  as  principal  and  Marvin 
Scurlock  and  W.  P.  Keith  as  sureties.  -A  motion  to  quash  the 
garnishment  proceedings  was  filed  by  J.  P.  Burge  and  R.  T.  Burge, 
which  was  overruled.  The  bond  for  garnishment  was  not  attacked 
on  the  ground  of  insufficiency  in  amount.  The  cause  was  tried  by 
jury  and  resulted  in  a  verdict  and  judgment,  in  the  original  sui^ 
against  J.  P.  Burge  in  the  sum  of  $2416.64,  and  in  favor  of  R. 
T.  Burge.  Afterwards  the  garnishment  suit  was  tried  and  resulted 
in  a  judgment  against  the  principal  and  sureties  on  the  replevy 
bond  in  the  sum  of  $1630,  being  the  amount  owing  to  J.  P.  Burge 
by  the  garnishee  which  was  replevied  by  him. 

The  first  contention  of  appellants  is  that  the  garnishment  pro- 
ceedings are  invalid  and  should  have  been  quashed  for  the  reason 
that  the  garnishment  bond  is  for  a  sum  less  than  double  the  amount 
of  appellee's  claim,  and  that  such  error  is  fundamental  and  should 


1907.]  BuRGE  V.  Beaumont  Carriage  Company.  227 

be  considered  although  not  raised  in  the  trial  court,  nor  specifically 
assigned  as  error  in  this  court.  A  calculation  is  made  to  show 
that  the  amount  of  appellee's  claim  was  $2302.90,  and  that  the 
bond  should  have  been  for  $4604.80  instead  of  $4600,  the  amount 
for  which  it  was  given.  A  calculation  is  made  by  appellee  in  which 
it  appears  that  the  amount  claimed  was  $2296.79,  and  consequently 
that  the  bond  was  for  $6.42  more  than  double  that  amount.  This 
court  can  not  be  expected  to  enter  into  mathematical  calculations 
to  determine  whether  a  bond  is  a  few  dollars  below  or  above  the 
amount  required  by  statute,  and  should  this  be  a  duty  devolved 
upon  it,  in  a  proper  case,  it  can  not  be  demanded  in  a  case  where 
a  motion  to  quash  on  the  ground  of  insufficiency  in  the  amount 
is  sprung  for  the  first  time  on  appeal.  Seinsheimer  v.  Flanagan, 
17  Texas  Civ.  App.,  430.  It  may  be  that  the  bond  lacks  a  few  dol- 
lars in  being  double  the  amount  of  the  sum  claimed,  but  if  that 
be  true,  it  is  not  such  error  as  goes  to  the  foundation  of  the  action 
and  should  not  be  considered  unless  properly  assigned.  Wilson  v. 
Johnson,  94  Texas,  276. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred 
in  refusing  to  quash  the  'garnishment  proceedings  and  writ  in  this 
cause  and  in  overruling  defendant  Burge's  motion  to  quash  said 
garnishment^  for  the  reason  that  the  plaintiff  wholly  failed  to  comply 
with  the  provisions  of  the  Revised  Statutes  of  the  State  of  Texas, 
and  with  the  law  relating  to  garnishment  proceedings.^^  .  As  general 
as  that  assignment  of  error  is,  it  is  followed  by  two  propositions 
fully  as  general  in  their  scope.  They  state  abstract  propositions  of 
law  and  make  no  effort  to  specify  the  errors  in  the  garnishment 
proceedings.  In  the  motion  to  quash,  eight  grounds  are  set  out, 
and  an  appellate  court  can  not  go  into  a  consideration  of  all  those 
grounds  under  a  general  assignment  that  the  court  erred  "in  refus- 
ing to  quash  the  garnishment  proceedings."  Falls  Land  Co.  v. 
Chisolm,  71  Texas,  623;  Hansen  v.  Yturria  (Texas  Civ.  App.),  48 
S.  W.  Rep.,  795. 

The  second  assignment  points  out  as  error  the  action  of  the  court 
in  refusing  to  sustain  an  objection  to  the  statement  in  the  affidavit 
that  the  "writ  of  garnishment  is  not  sued  out  to  injure  either  the 
defendant  or  garnishee,"  the  contention  being  that  it  should  have 
stated  that  the  writ  was  "not  sued  out  to  injure  either  of  the  de- 
fendants or  the  garnishee."  It  will  be  remembered  that  the  in- 
debtedness was  alleged  in  the  petition  to  be  that  of  J.  F.  Burge  as 
evidenced  by  promissory  notes  executed  by  him  through  his  attor- 
ney, R.  T.  Burge,  and  the  latter  was  sought  to  be  charged  only 
in^  case  it  was  shown  that  he  had  no  authority  to  sign  the  name 
of  J.  F.  Burge  to  the  notes.  In  the  affidavit  for  the  writ  of  gar- 
nishment it  is  stated  that  the  affiant  believed  that  the  garnishee 
was  indebted  to  "the  defendant,  J.  F.  Burge,"  and  that  statement 
was  followed  by  the  further  statement  that  the  writ  was  not  sued 
out  to  injure  "either  the  defendant  or  garnishee."  It  could  not 
and  should  not  have  had  any  reference  to  any  one  except  the  per- 
son whose  property  was  to  be  held  by  the  writ  of  garnishment. 
The  fact  that  the  bond  was  made  payable   to   both   and  that   the 
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writ  commanded  that  the  garnishee  make  known  what  amounts 
he  was  indebted  to  either  of  the  parties  could  not  render  the  affi- 
davit invalid.  The  property  of  but  one  man  was  sought  to  be 
subjected  to  the  writ  of  garnishment  and  that  man  alone  was  to 
be  protected  by  affidavit  and  bond,  and  had  there  been  a  dozen  or 
more  defendants  the  man  whose  property  was  to  be  seized  was  the 
only  one  concerning  whom  there  was  required  a  disclaimer  as  to 
an  intention  to  inflict  injury.  If  the  parties  had  been  sued  on  a 
joint  indebtedness,  and  there  had  been  an  effort  to  secure  the  prop- 
erty of  both,  the  affidavit  would  be  defective,  Lut  not  imder  tlie 
pleadings  in  the  original  action  nor  the  application  for  the  writ 
of  garnishment.  In  the  cases  referred  t)  defendants  liad  been  sued 
on  joint  liabilities  and  the  property  of  each  was  sought  to  be  reached 
by  the  writ  of  gamislunent.  Perrill  v.  Kaufman,  72  Texas,  214; 
Gunst  V.  Pelham,  74  Texas,  686;  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Texas,  95.  An  examination  of  those  cases  will  show  that 
in  each  there  were  two  or  more  defendants  and  that  attachments 
were  sued  out  against  the  property  of  each  one,  and  of  course  they 
have  no  application  to  a  case  like  this.  The  law  does  not  prescribe 
unreasonable  requirements,  and  it  would  be  unreasonable  in  a  case 
where  the  liability  of  one  man  is  sought  to  be  established,  to  re- 
quire that  the  plaintiff  swear  that  another  person,  with  no  joint 
liability,  but  who  is  joined  in  the  suit  on  precautionary  grounds 
alone,  has  no  property,  or  that  the  garnishment  is  not  sued  out 
to  injure  him.  The  affidavit  did  not  include  him,  and  he  could 
not  possibly  have  been  injured  by  the  suing  out  of  a  writ  of  gar- 
nishment against  another  with  whom  he  was  not  charged  to  be  jointly 
liable. 

There  is  no  merit  in  the  fourth  and  jSfth  assignments  of  error. 
In  the  petition  the  total  amount  due  on  the  notes  is  not  set  ou.t. 
The  rate  of  interest  is  alleged  in  the  petition.  In  the  affidavit 
the  amount  claimed  is  described  as  "$1903  with  10  per  cent,  at- 
torney's fees  thereon  besides  interest."  In  the  writ  the  amount 
is  described  as  "$1903  with  10  per  cent,  attorney's  fees  besides 
interest.*'  It  seems  that  the  amounts  due  on  the  different  notes, 
as  alleged  in  the  petition,  when  added  amount  to  a  sum  greater 
than  the  sums  set  forth  in  the  affidavit. 

The  amount  ascertained  by  a  mathematical  calculation  of  the 
amounts  due  on  the  different  notes,  shows  an  amount  about  fifty 
dollars  in  excess  of  the  sum  set  out  in  the  affidavit  for  garnish- 
ment, but  it  may  be  said  that  we  have  seen  no  case  in  which  it 
lias  been  held  that  under  such  circumstances  the  variance  would 
he  fatal  to  the  affidavit  for  garnishment.  On  the  other  hand  there 
are  decisions  in  attachment  cases  in  which  it  has  been  held  that 
V  here  the  amount  stated  in  the  affidavit  was  for  a  less  sum  than 
Oiat  named  in  the  petition  it  was  not  cause  for  quashal  of  the 
attaohment  proceedings.  Evans  v.  Lawson,  64  Texas,  199;  Dwyer 
V.  Testard,  65  Texas,  432;  Aultman  v.  Smyth  (Texas  Civ.  App.), 
43  S.  W.  Eep.,  932.  In  the  Evans-Lawson  case  it  is  said:  "The 
rtfacliment  issued  for  no  more  than  was  sworn  to  be  the  indebted- 
liOss,  and  we  are  of  the  opinion  that  this  was  sufficient  to  authorize 
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the    attachment,    notwithstanding   the    petition   showed    a    larger    in- 
debtedness/' 

It  is  settled  in  this  State  that  the  petition  can  be  looked  to  in 
aid  of  the  statements  as  to  amount  due  made  in  the  affidavit.  Morgan 
V.  Johnson^  15  Texas,  668;  Gray  v.  Steedman,  63  Texas,  95;  Cleve- 
land V.  Boden,  63  Texas,  103;  Willis  v.  Mooring,  63  Texas,  340. 
In  the  case  of  Cleveland  v.  Boden,  the  affidavit  for  attachment 
stated  that  "the  defendants  are  justly  indebted  to  Wm.  D.  Cleve- 
land in  the  sum  of  $933.30^  and  interest,  due  December  1,  1883.*' 
The  court  held  that  the  rate  of  interest  could  be  ascertained  by 
reference  to  the  petition.  So,  in  this  case  the  principal  being 
given  as  $1903  in  the  affidavit,  the  rate  of  interest  can  readily 
be  obtained  from  the  petition. 

There  is  no  merit  in  the  sixth  assignment  of  error.  The  alle- 
gations in  the  petition  show  that  the  debt  was  due  and  judgment 
had  been  rendered  for  it.  The  consideration  for  an  extension  of 
time  had  not  been  paid  and  no  extension  had  been  given. 

The  seventh  assignment  is  overruled.  It  is  too  well  settled  to 
require  further  discussion,  that  the  application  for  the  writ  of 
garnishment  need  not  be  separate  from  the  affidavit.  As  the  affi- 
davit could  not  have  been  filed  for  but  one  purpose,  it  was  sufficient 
although  it  did  not  state  specifically  that  a  writ  of  garnishment 
was  applied  for.  As  said  in  the  case  of  Orr  v.  Thompson  (Texas 
Civ.  App.),  36  S.  W.  Bep.,  1129:  "No  formal  and  separate  appli- 
cation for  a  writ  of  garnishment  is  necessary.  If  the  affidavit  is 
complete,  and  contains  the  requisites  for  an  application,  ...  it 
is  not  necessary  to  ask  in  so  many  words  that  the  writ  issue." 

Appellants  have  no  cause  to  complain  that  the  bond  for  gar- 
nishment was  made  payable  to  both  of  them.  It  fully  protected 
J.  F.  Burge,  whose  money  was  stopped  in  the  hands  of  the  gar- 
nishee, and  he  can  not  be  heard  to  complain  that  it  extended  to 
some  one  else  whose  property  was  not  seized.  United  States  Fid. 
&  Guar.  Co.  v.  Warnell  (Texas  Civ.  App.),  103  S.  W.  Bep.,  690. 
The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


SUDERMAN  &  DOLSON  V.   NORMAN  WOODBUFF. 
Decided  October  10,  1007. 

1. — ^Kaater  and  Servant — ^AMumed  Eiik. 

In  a  suit  by  a  servant  for  injuries  caused  by  the  breaking  of  a  rope  and 
the  falling  of  a  chute,  it  was  the  duty  of  the  master  to  use  ordinary  care 
in  the  selection,  maintenance  and  inspection  of  the  rope;  but  a  failure  by 
the  master  to  inspect  the  rope  would  not  render  the  master  liable  for  in- 
juries resulting  from  its  breaking  if  the  defect  which  caused  the  injury 
would  not  have  been  discovered  by  a  proper  inspection.  Such  occurrence  fell 
in  the  category  of  assumed  risks. 

t. — ^Penonal  Injnriet — ^Pleading. 

In  a  suit  for  personal  injuries  the  allegations  of  plaintiff's  petition 
w«r8  that  plaintiff  "was  struck  by  said  chute  on  the  head  and  rendered  un- 
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conscious  and  that  he  received  severe  cuts,  wounds  and  bruises,  and  was  hurt 
in  the  neck,  shoulders  and  spine.  .  .  .  That  bin  neck  and  spine  are  injured 
for  life."  Defendant's  special  exception  to  the  effect  that  **tbe  allegations 
with  regard  to  the  injuries  do  not  specify  the  nature  of  the  alleged  hurts 
in  tlie  neck,  shoulders  and  spine  as  it  should  do,"  should  have  been  sus- 
tained. 

8. — Concurring  Negligence. 

Where  an  injury  is  caused  by  the  concurring  negligence  of  the  master  and 
plaintiff's  fellow  servants,  the  master  is  liable. 

Error  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

James  B.  &  Charles  J.  Stubbs  and  M.  H.  Royston,  for  plaintiffs 
in  error. — The  court  erred  in  refusing  to  give  special  charges  No. 
IB  and  No.  2,  requested  by  defendants.  Hirsh  v.  Ashe,  35  Texas 
Civ.  App.,  495;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Perry,  36  Texas 
Civ.   App.,   414;   Fordyce   v.   Yarborough,    1   Texas   Civ.   App.,   265. 

Marsene  Johnson  and  John  C.   Walker,  for  defendant  in  error. 

McMEANS,  Associate  Justice. — ^This  suit  was  by  Norman 
Woodruff  against  Suderman  &  Dolson  and  the  Southern  Pacific 
Terminal  Company  to  reco'  er  damages  for  personal  injuries  received 
by  him  while  employed  by  Suderman  &  Dolson  in  loading  the 
steamer  "El  Dia." 

Plaintiff  alleged  in  his  petition  that  while  he  was  working  in 
the  hold  of  the  ship  the  rope,  which  fastened  a  wooden  chute  leading 
info  the  hold,  broke  and  the  chute  fell  upon  him;  that  defendants 
did  not  secure  the  upper  end  of  the  chute  with  a  strong  and  suffi- 
cient rope,  or  other  fastening,  as  it  was  their  duty  to  do,  and  that 
in  the  course  of  the  loading  the  chute  was  thrown  out  of  position 
into  the  hold  by  a  slingload  of  cargo  striking  the  rope,  which  should 
have  secured  the'  chute  and  prevented  its  falling;  but  that  the  rope 
was  old,  worn  and  rotten,  and  wholly  insufficient  for  the  purpose 
for  which  it  was  used  and  broke  as  the  result  of  the  blow,  which 
defendants  ought  to  have  known,  and  the  breaking  of  the  rope 
allowed  the  chute  to  fall,  striking  plaintiff  and  injuring  him.  It  . 
was  further  alleged  that  defendant's  vice-principal  had  been  warned 
that  the  chute,  with  its  method  of  fastening,  was  unsafe  and  liable 
to  cause  injury  to  persons  working  in  the  hold.  The  suit  was  dis- 
missed as  to  the   Southern  Pacific  Terminal   Company. 

Suderman  &  Dolson  answered  by  general  demurrer,  special  ex- 
ceptions and  general  denial,  and  also  pleaded  contributory  negli- 
gence and  assumed  risk  of  plaintiff  and  the  negligence  of  his  fellow 
servants  in  the  handling  of  the  cargo  in  allowing  it  to  strike  vio- 
lently against  the  chute. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff 
for  $1,250. 

The  evidence  shows  that  Suderman  &  Dolson  were  engaged  in 
the  business  of  loading  steamships  at  Galveston,  and  that  Wood- 
ruff was  in  their  employment.     On  the  day  he  claims  to  have  been 
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injured  he  was  working  in  the  hold  of  the  steamer  "El  Dia,"  his 
particular  duty  at  the  time  being  to  remove  bags  of  wool  as  they 
were  lowered  through  the  hatchway  by  means  of  a  rope  operated 
by  a  winch.  The  rope  thus  used  was  called  a  "sling"  and  each 
load,  consisting  of  two  bags,  was  called  a  "sling-load."  It  appears 
that  in  addition  to  loading  with  wool  the  same  hatchway  was  also 
being  used  for  the  loading  of  sugar,  the  method  being  to  sei^d  the 
sugar  to  the  hold  by  sliding  it  on  the  chute,  one  end  of  the  chute 
being  placed  on  the  hatchcombing  and  the  other  end  extending  into 
the  hold.  The  chute  was  secured  by  a  rope  which  was  attached 
to  the  upper  end,  and  then  tied  to  a  stanchion,  the  purpose  of 
thus  securing  it  being  to  prevent  it  falling  and  injuring  those 
working  below.  The  chute  was  made  of  timber  and  its  weight  was 
variously  estimated  at  between  250  and  300  pounds.  At  the  time 
of  the  accident  a  slingload  of  wool  as  it  was  being  lowered  into 
the  hold  came  in  contact  with  the  chute  and  this  caused  the  rope 
to  break  and  the  chute  to  fall  on  Woodruff,  injuring  him. 

By  their  twelfth  and  thirteenth  assignments  plaintiffs  in  error 
complain  of  the  refusal  of  the  court  to  give  their  special  charges 
Nos.  IB  and  2,  the  first  of  which  is  as  follows: 

"Should  you  believe  from  the  evidence  that  the  rope  was  old, 
worn  and  rotten  and  that  such  defects,  or  either  of  them,  caused  it  to 
break  when  the  chute  was  struck,  the  plaintiff  could  not  then  re- 
cover unless  you  should  further  find,  from  the  evidence,  that  such 
defect,  if  it  existed,  was  known  to  the  foreman  Southerland,  or  to 
defendants,  or  tlieir  vice-principal,  or  could  have  been  known  to 
him  or  them  in  the  exercise  of  ordinary  care." 

Special  charge  No.  2  reads:  "Notice  of  the  chafed  condition  of 
the  rope  at  the  chute  would  not  be  notice  of  a  defect  in  the  middle 
of  the  rope  where  it  parted,  if  there  was  such  a  defect,  and  if 
such  defect  existed,  defendants  would  not  be  responsible  for  the 
result  thereof,  unless  it  could  have  been  discoverable  by  the  exer- 
cise of  ordinary  diligence  or  was  an  obvious  defect." 

There  was  testimony  to  the  effect  that  the  rope  was  old,  worn 
and  rotten  and  that  it  was  chafed  where  it  was  attached  to  the 
chute  and  that  the  attention  of  Southerland,  the  vice-principal  of 
plaintiffs  in  error,  had  been  directed  to  it.  This  he  strenuously 
denied.  It  was  also  shown  that  the  rope  did  not  break  at  the  place 
where  it  was  chafed,  and  there  was  evidence  to  the  effect  that  the 
rope  was  apparently  sound  and  sufficient  for  the  purpose  for  which 
it  was  being  ueod,  and  that  it  broke,  not  because  of  any  of  the 
named  defects,  but  because  a  slingload  of  wool  in  being  lowered 
into  the  hold  violently  struck  the  chute  and  jerked  the  rope  against 
the  sharp  edge  of  the  hatchcombing,  thereby  partly  cutting  and 
partly  breaking  it  and  causing  the  chute  to  fall. 

The  inquiries  directed  by  the  general  charge  were,  first,  as  to 
the  use  of  ordinary  care  in  selecting  and  installing  the  rope  and, 
second,  as  to  the  exercise  of  such  care  in  maintaining  the  same. 
In  so  far  as  it  submitted  the  issue  of  negligence  vel  non  of  defend- 
ants with  respect  to  the  rope  it  did  not  touch  upon  the  inquiry  as 
to  defendants'  knowledge  of  the  defect  or  put  the  question  whether 
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they  could  have  known  of  it  by  the  exercise  of  ordinary  care.  If 
the  defects  in  the  rope  were  such  as  to  be  undiscoverable  by  an 
inspection  made  witli  ordinary  care  then  Suderman  &  Dolson  would 
not  have  been  guilty  of  negligence  in  permitting  its  use.  Again,  in 
addition  to  tlie  other  risks  assumed  by  Woodruff  as  incident  to 
his  employment  he  also  assumed  the  risk  of  such  defects  in  the 
rope  as  would  not  have  been  disclosed  to  his  employers  by  an  in- 
spection conducted  with  ordinary  care.  It  is  not  essential  that 
his  employers  failed  to  discover  the  defect  after  makinsr  an  inspec- 
tion with  the  desrree  of  care  required  by  law,  for  if  his  employers 
had  not  inspected  the  rope  at  all,  yet  if  the  defect  which  caused 
the  accident  would  not  have  been  discovered  by  a  proper  inspec- 
tion, it  fell  in  the  category  of  assumed  risks.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Perry,  36  Texas  Civ.  App.,  414.  The  requested 
charges  directly  applied  the  law  to  the  facts  of  the  case  and  should 
have   been   given. 

The  fourth  special  exception  to  the  petition  should  have  been 
sustained.  It  reads:  *'The  allegations  with  regard  to  the  injuries 
do  not  specify  the  nature  of  the  allesred  hurts  in  the  neck,  shoulders 
and  spine  as  it  should  do.*'  The  allegations  are  that  plaintiff  "was 
struck  by  said  chute  on  the  head  and  rendered  unconscious,  and 
that  he  received  severe  cuts,  wounds  and  bruises,  and  was  hurt 
in  the  neck,  shoulders  and  spine.  .  .  .  That  his  neck  and  spine 
are  injured  for  life.''  The  petition  nowhere  alleges  the  nature, 
character  and  extent  of  the  injuries  to  the  neck,  shoulders  and 
spine,  nor  does  it  allege  that  a  more  specific  description  of  said 
injuries  could  not  be  given.  "In  stating  his  injuries  the  plaintiff 
should  set  out  the  actual  known  facts  of  injury  and  their  conse- 
quences. They  should  be  alleged  with  as  much  reasonable  cer- 
tainty as  their  nature  and  character  permit,  so  as  to  advise  the 
opposite  party  of  the  extent  of  the  injury,  the  basis  for  damages 
and  the  character  of  proof  to  expect.  If  the  nature,  character  and 
extent  of  the  injuries  can  not,  for  any  reason,  be  stated,  then  the 
petition  should  so  state."  Dallas  C.  E.  St.  Ry.  v.  McAllister,  41 
Texas  Civ.  App.,  131;  Dallas  C.  E.  St.  Ry.  Co.  v.  Ison,  37  Texas 
Civ.    App.,   219. 

The  contention  urged  in  the  tenth  assignment  that  the  charge 
should  have  exonerated  defendants  unless  the  jury  should  believe 
from  the  evidence  that  defendants  had  failed  to  use  ordinary  care 
in  the  selection  and  maintenance  of  the  rope,  instead  of  charging, 
as  it  did,  that  if  they  so  believed  that  defendants  used  ordinary 
.  care  in  the  selection  and  maintenance  to  find  for  them,  is  without 
'  merit.  There  is  no  substantial  difference  in  the  meaning  between 
the  expressions  "used  ordinary  care''  and  "did  not  fail  to  use  ordi- 
nary care." 

The  refusal  to  give  defendants'  special  charge  No.  3  is  raised  by 
the  fourteenth  assignment  of  error.  The  evidence  tended  to  show 
that  the  rope  attached  to  the  chute  was  defective  and  insufficient 
for  the  use  to  which  it  was  applied  and  that  defendants  were  neg- 
ligent in  its  selection  and  maintenance.  If  the  breaking  of  the  rope 
and  the  consequent  injury  of  plaintiff  was  due  to  the  concurrent 
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negligence  of  the  nraster  in  selecting  and  maintaining  the  rope  and 
to  the  negligence  of  plaintiff's  fellow  servants  in  the  manner  of 
its  nse,  the  master  would  be  liable.  The  requested  instruction  did 
not  make  this  distinction  nor  incorporate  this  principle,  and  the 
trial  court  correctly  refused  to  give  it  in  charge  to  the  jury. 

We   have   considered    all   the   other   assignments    and   find   no   re- 
versible error  in  any  of  them. 

For  the   errors  indicated   the  judgment  of   the   District   Court   is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  E.  Bounds  v.  Hubbard  City. 

Decided  October  19«  1907. 

Id — Brtaeh  of  Contract — SpeoiiLo  Perfomanoe — ^Equity. 

Upon  the  breach  of  its  contract  by  a  waterworks  company  to  furnish  a 
city  with  an  adequate  supply  of  water  for  domestic  purposes  and  for  fire 
protection  for  a  period  of  forty  years,  a  court  of  equity  has  the  power  to 
decree  and  enforce  a  specific  performance  of  the  contract  by  the  company. 
And  the  fact  that  the  contract  between  the  city  and  tlie  company  contained  a 
provision  by  which  the  city  was  given  the  right  to  buy  the  waterworks  plant 
did  not  deprive  the  city  of  its  equitable  remedy  fgr  specific  performance. 


^Erldenoe. 

In  a  suit  by  a  city  against  a  waterworks  company  to  enforce  specific  per- 
formance of  a  contract  to  furnish  the  city  with  adequate  fire  protection, 
evidence  considered,  and  held  sufficient  to  support  a  finding  that  the  company 
had  breached  its  contract. 

S. — Coatraet— Interpretatioii  by  Parties. 

Where  the  language  of  a  contract  is  doubtful,  the  practical  construction 
ddiberately  given  it  by  both  parties,  should  control  its  interpretation. 

4. — Contraet  with  C'ty— Evidence. 

A  document  containing  a  proposal  to  construct  a  waterworks  plant  for  a 
city,  signed  by  the  president  of  the  waterworks  company  in  behalf  of  the  com- 
pany, and  by  the  mayoi*  and  aldermen  in  behalf  of  the  city,  and  which  document 
was  thereafter  presented  t^  the  city  council  and  by  it  adopted  by  proper  offi- 
cial action,  constituted  a  contract  between  such  city  and  company,  and  an  or- 
dinance simultaneously  passed  granting  the  franchise  contemplated  by  the 
doeument,  was  not  the  contract. 

6. — Assignment   of  Error. 

An  assifrnmcnt  rf  error  which  contains  several  distinct  propositions  is  in 
violation  of  the  rules,  and  does  not  require  consideration. 

0.— Contraet — Specliie  Performance— Injunction. 

In  a  suit  by  a  city  to  compel  specific  performance  of  its  contract  by  a 
waterworks  company  in  the  use  of  certain  machinery,  and  for  injunction  to  pre- 
vent the  removal  of  said  machinery  and  the  substitution  of  other  machinery, 
the  fact  that  the  machinery  then  in  use  by  the  company  and  ordered  by  the 
eoart  to  be  continued  in  use,  will  wear  out,  thereby  necessitating  the  install- 
ment of  other  machinery  of  like  kind,  furnishes  no  sufficient  reason  for  denying 
the  enforcement  of  the  contract  by  a  court  of  equity. 

7.— Same— Tire  Protection — Decree— Certainty. 

The  use  of  the  phrase  "fire  protection"  in  a  decree  requiring  a  waterworks 
company  to  famish  fire  protection  to  a  city,  is  not  too  indefinite  and  uncertaip. 
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to  be  enforced  in  equity  by  the  ordinary  process  of  the  court.      Said  phrase 
defined. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below 
before  Hon.   W.   C.  Wear. 

E.  W.  Bounds  and  Morrow  &  Smiihdeal,  for  appellants. — The 
contract  declared  on  by  the  appellee  is  not  one  upon  which  specific 
performance  could  be  directed  by  court  of  equity.  Lone  Star  Salt 
Co.  V.  Tex.  Shortline  Ry.  Co.,  99  Texas,  434;  Texas  &  Pacific  Ry. 
Co.  V.  Marshall,  136  U.  S.,  393;  Northern  Pac.  Ry.  Co.  v.  Dustin, 
142    U.    S.,    509. 

The  provision  of  the  contract  which  appellee  seeks  to  enforce 
covers  a  long  period  of  time,  beyond  the  life  of  the  plant  in  actual 
existence,  and  is  subject  to  the  changes  arising  from  lapse  of  time, 
and  wear  and  tear  of  the  machinery  and  growth  of  the  community; 
and  required  the  supervision  of  the  court  over  the  personal  service 
of  superintending,  managing  and  operating  the  machinery  and 
the  supervision  of  the  court  over  the  construction,  repair  and  opera- 
tion of  the  plant  for  a  long  period  of  time,  and  for  these  reasons 
is  not  such  a  contract  as  entitles  the  appellee  to  the  relief  sought. 
Pomeroy's  Equity,  art.  1402-1405  and  notes;  Richmond  v.  Du- 
buque, 33  Iowa,  487;  Blanchard  v.  Detroit,  31  Mich.,  57;  Shephard 
V.  Groff,  11  S.  E.  Rep.,  998;  Texas  &  P.  Ry.  Co.  v.  Marshall,  136 
F.  S.,  406 ;  Wingo  v.  Hardy,  10  So.  Rep.,  661 ;  Marble  Co.  v.  Ripley, 
10  Wallace,  359. 

The  provision  in  the  contract  which  gave  the  city  the  option 
to  purchase  the  plant  provided  a  remedy  at  law,  rendering  the  con- 
tract not  such  as  requires  enforcement  by  a  decree  of  specific  per- 
formances. Rutland  Marble  Co.  v.  Ripley,  10  Wallace,  359;  Electric 
Light  Co.  of  Mobile  v.  Mobile,  19  S.  Rep.,  723;  Sturgis  v.  Galindo, 
69  Cal.,  31;  42  Am.  Rep.,  249;  Iron  Age  Co.  v.  Western  Union 
Tel.  Co.,  83  Ala.,  510. 

The  court  erred  in  its  refusal  to  sustain  the  objection  of  the 
defendants  to  the  proposal  in  writing  which  was  set  out  in  plain- 
tilTs  petition  as  furnishing  a  basis  of  the  contract,  said  objection 
being  upon  the  grounds  that  the  contract  between  the  plaintiff 
and  defendant  was  not  embraced  in  said  proposal  but  was  merged 
and  embraced  in  the  ordinances  of  the  city  granting  the  franchise 
to  the  said  defendants,  which  was  embraced  in  chapter  20  of  the 
ordinances  of  said  city,  which  ordinances  were  enacted  subsequent 
to  the  presentation  of  said  proposal;  and  said  proposal  was  admissible 
only,  if  at  all,  on  the  issue  of  the  interpretation  of  said  ordinances. 
Staite  V.  Paris,  55  Texas,  80;  San  Antonio  v.  Berrj;,  93  Texas,  325. 

Sixth  Assignment  of  Error. — The  court  erred  in  the  third  para- 
graph of  its  charge  in  that  there  was  no  evidence  that  the  defendants 
had  disconnected  the  machine  originally  put  into  said  plant  of  the 
defendants,  nor  that  any  demand  had  been  made  for  the  water 
for  any  purpose  contemplated  in  the  contract  which  had  been  de- 
nied or  refused,  nor  any  evidence  that  any  fire  had  occurred  at 
which  defendants  had  failed  to  supply  water  as  required  in  the 
contract,  and  it  was  error  to  submit  to  the  jury  the  question   as 
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to  whetlier  or  not  there  had  been  a  breach  of  the  alleged  contract 
in  the  absence  of  evidence  that  there  had  been  such  breach. 

The  court  erred  in  issuing  an  injunction  in  this  case  in  that 
it  appears  from  the  evidence  that  the  allegations  in  plaintiff's  peti- 
tion to  the  effect  the  defendants  obligated  themselves  to  furnish 
direct  pressure,  are  not  sustained,  and  for  the  reason  that  the  un- 
disputed evidence  shows  that  the  duration  of  the  contract  is  greater 
than  the  life  of  the  machine,  which  the  court  has  ordered  to  re- 
main in  the  plant.  Electric  Light  Co.  of  Mobile  v.  Mobile,  19 
S.  Bep.,  720;  Sturgis  v.  Galindo,  40  Am.  Rep.,  239;  Louisville 
Ry.  Co.  V.  Bodenschatz,  39  N.  E.  Rep.,  703;  Rust  v.  Conrad,  11 
N.  W.  Rep.,  268;  Richmond  v.  Dubuque,  33  Iowa,  487;  Shephard 
V.  Groff,  11  S.  E.  Rep.,  998,  34  W.  Va.,  125;  Pomroy's  Equity,  2773. 

The  term  "fire  protection"  is  an  indefinite  term,  and  however 
defined,  depends  not  alone  upon  the  manner  or  methods  of  fur- 
nishing water,  nor  the  amount  of  water  or  pressure  furnished  by 
appellant,  but  necessarily  contemplates  the  proper  use  of  the  water 
so  furnished,  by  the  fire  department,  and  such  proper  use  further 
depends  upon  the  equipment  of  the  fire  department  and  the  skill 
of  the  firemen,  and  is  therefore  too  uncertain  to  be  enforced  in 
equity  by  the  ordinary  processes  of  the  court.  F.  E.  P.  Co.  v. 
City  of  Dallas,  5  Texas  Ct.  Rep.,  295;  Bomer  Bros.  v.  Canady,  55 
L.  R.  A.,  328;  Stanton  v.  Singleton,  47  L.  R.  A.,  334;  Schwanebeck 
V.  Smith,  24  L.  R.  A.,  168;  Blanchard  v.  Detroit  R.  R.  Co., 
31  Mich.,  44  to  52  (18  Am.  Rep.,  142) ;  Buck  v.  Smith,  29  Mich., 
166  (18  Am.  Rep.,  85);  Beck  v.  Allison,  56  N.  Y.  367  (15  Am. 
Rep.,  430);  Rutland  Marble  Co.  v.  Ripley,  77  TJ.  S.,  340;  Sim- 
kin's  Equity,  page  407;  Pomeroy's  Specific  Performance  of  Con- 
tracts, sees.  159,  and  303  to  312  inclusive. 

Henry  Bishop,  Works  £  McKee  and  Vavghan  &  Basham,  for 
appellee. — Specific  performance  will  be  granted  in  all  cases  when 
the  dispensation  of  exact  justice  would  seem  to  require  it.  The 
general  ground  for  the  relief  being  the  inadequacy  of  damages, 
and  especially  where  the  interest  of  the  public  is  to  be  subserved 
by  the  performance  of  a  contract.  Lone  Star  Salt  Co.  v.  Texas 
Short  Line  Ry.  Co.,  99  Texas,  434;  Hubbard  City  v.  Bounds,  95 
S.  W.  Rep.,  69,  former  appeal  of  this  case;  Everly  v.  Driskill,  58 
S.  W.  Rep.,  1046;  Union  Pacific  Ry.  Co.  v.  Chicago,  Rock  Island 
&  Pacific  Ry.  Co.,  163  U.  S.  564  (Book  41.  page  265,  L.  C.  P.) ; 
Joy  v.  St.  Louis,  138  TJ.  S.  34  (Book  34,  pages  843,  L.  C.  P.); 
Rock  Island  Ry.  v.  Denver,  Rio  Grande  Ry.,  143  U.  S.,  618  (Book 
36,  pages  277,  L.  C.  P.);  Southern  Ry.  Co.  v.  Franklin  &  P.  Ry. 
Co.,  44  L.  R.  A.,  297;  The  Franklin  Telegraph  Co.  v.  Harrison, 
145  U.  S.,  462  (Book  36,  L.  C.  P.,  777) ;  Prospect  Park  &  Coney 
Island  Ry.  Co.  v.  Coney  Island  &  Brooklyn  Ry.  Co.,  144  N.  Y.,  152 
(26  L.  R.  A.,  610) ;  Schmidt,  Trustee,  v.  Louisville  and  Nashville 
Railroad  Co.,  38  L.  R,  A.,  809;  Brownell  v.  Old  Colony  Rv.  Co., 
29  L.  B.  A.,  169;  Bass  v.  Metropolitan  "West  Side  Elevated  Railroad 
Co.,  39  L.  R.  A.,  711;  Bispham's  Principles  of  Equity,  3d  ed., 
Bee.  371  and  authorities  cited. 
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TALBOT,  Associate  Justice. — This  is  the  second  appeal  in 
this  case.  The  former  appeal  was  from  a  judgment  in  favor  of 
the  present  appellants,  which  judgment  was  by  this  court,  reversed 
and  remanded.  Hubbard  City  v.  Bounds,  95  S.  W.  Rep.,  69.  This 
snit  is  one  instituted  by  the  appellee,  Hubbard  City,  to  compel  spe- 
cific performance  of  a  contract  entered  into  between  it  and  ap- 
pellants for  tlie  construction  and  operation  of  a  waterworks  plant 
or  system  in  said  city,  and  to  enjoin  a  breach  of  said  contract  on 
the  part  of  appellants.  The  second  trial  in  tlie  District  Court 
resulted  in  a  verdict  and  judgment  for  appellee,  perpetuating  the 
injunction  and  directing  that  the  contract  be  specifically  performed 
substantially  as  prayed  for,  from  which  appellants  have  appealed. 

The  contract  sought  to  be  enforced  is  as  follows:  '^Whereas  a 
system  of  waterworks  is  deemed  a  public  necessity,  not  only  as  a 
means  of  fire  protection,  but  especially  for  the  general  good  and 
benefit  accruing  to  the  citizens  at  large  in  advancing  the  stability 
of  your  city,  and  for  sanitary  and  other  advantages  derived;  now, 
therefore,  we  respectfully  offer  for  your  acceptance,  the  following 
proposition  and  contract  for  the  establishment  of  a  waterworks  sys- 
tem in  your  city,  namely:  That  for  and  in  consideration  of  forty-five 
hundred  dollars  ($4500)  in  Hubbard  City  6  per  cent,  waterworks 
bonds  paid  to  ns  in  advance,  and  other  valuable  considerations  herein- 
after named,  we,  the  said  Hubbard  City  Waterworks  Company  of 
Hubbard  City,  Hill  County,  Texas,  do  hereby  agree  to  erect  and 
establish  in  your  city  a  system  of  waterworks,  comprising  one  Stand- 
ard Duplex  pump  of  ample  daily  capacity,  boilers  of  ample  power 
to  operate  the  pump,  pump  and  boiler  house  ample  size  (if  neces- 
sary a  stand  pipe  12  feet  in  diameter  by  100  feet  high,  same  shall 
rest  on  an  adequate  foundation)  1000  feet  of  standard  cast  iron 
pipe,  size  six  inches,  6000  pounds  of  special  casting  for  connections, 
etc.  Said  pipe  to  begin  at  pumping  station  and  to  be  laid  in  such 
streets  as  your  honorable  body  may  direct,  with  due  regard  to  the 
important  parts  of  the  city;  10  double  nozzle  standard  fire  hydrants, 
said  hydrants  to  be  located  at  such  points  along  the  line  of  main 
line  of  pipe  as  your  honorable  body  may  determine.  Combination 
water  gauge  to  show  the  pressure  in  main  and  height  of  water  in 
stand  pipe,  and  all  valves,  fittings  and  appliances  to  make  the  system 
complete  in  every  respect,  of  first-class  material  and  machinery 
erected  and  placed  into  position  by  experienced  mechanics.  The 
said  system  to  have  for  its  water  supply  the  lake  or  reservoir  located 
south  of  the  city  and  known  as  the  Hubbard  City  Lake  Company's 
property,  bought  of  James  R.  Jones,  and  the  said  Hubbard  City 
Waterworks  Company  agrees  to  increase  the  pumping  capacity  at 
any  time  the  demands  of  the  city  may  warrant,  and  to  extend  the 
main  pipe  at  any  time  your  honorable  body  may  require,  provided 
that  a  fire  hydrant  be  placed  at  every  400  feet  of  said  extensions. 
(All  fire  hydrants  to  be  under  the  control  and  care  of  the  chief 
of  the  fire  department  or  whomsoever  j^our  body  liiay  appoint  for 
the  prevention  and  extinguishing  of  fire.)  They,  the  said  Hubbard 
City  Waterworks  Company,  proposes  to  maintain  this  system  of 
waterworks  in  a  good  and  efficient  working  order  during  the  term 
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of  this  contract.  And  further  agrees  that  the  rates  to  be  charged 
your  citizens  for  water  shall  be  established  by  taking  the  average 
rates  charged  in  cities  of  approximate  population.  In  considera- 
tion of  the  establishing  of  a  system  of  water  works  as  above  de- 
scribed, and  the  benefits  to  be  derived  therefrom,  the  city  shall 
grant  a  license  to  carry  on  the  business  of  supplying  water  to  in- 
dividuals, firms  and  corporations  within  or  abdui  the  city  limits, 
together  with  the  right  of  way  through  all  streets,  alleys  and  public 
grounds  for  the  laying  of  mains,  fittings  and  lateral  connections, 
and  all  appliances  for  the  storing  and  conducting  of  water,  subject 
to  the  ordinary  municipal  regulations.  The  said  water  company 
agrees  to  restore  all  streets  and  alleys  to  their  original  condition 
as  near  ai  possible.  The  city  further  agrees  to  pay  for  fire  pro- 
tection from  the  fire  hydrants  to  be  located,  the  sum  of  two  hun- 
dred and  fifty  dollars  ($250)  per  annum,  payable  quarterly  in 
advance  out  of  the  city's  genend  fund  for  a  period  of  eighteen 
years,  and  for  the  unexpired  term  of  this  contract,  whicli  shall  be 
twenty-one  years,  the  city  agrees  to  pay  the  sum  of  five  hundred 
dollars  per  annum  quarterly  in  advance,  out  of  the  general  fund, 
for  the  said  fire  hydrants  to  be  for  fire  protection,  and  for  all  addi- 
tional fire  hydrants  that  may  be  located  from  time  to  time  the  sum 
of  fifty  dollars  yearly  for  each  hydrant  during  the  term  of  this 
contract.  All  yearly  rentals  to  be  paid  quarterly  in  advance.  All 
fire  rentals  shall  terminate  in  forty  years  from  date  of  completion 
of  plant.  It  is  agreed  that  said  water  works  company  shall  have 
the  right  to  issue  upon  said  waterworks  plant  first  mortgage  bonds, 
not  to  exceed  eight  thousand  dollars,  for  the  purpose  of  aiding  in 
the  construction  of  said  plant,  and  the  city  of  Hubbard  is  to  hold 
a  second  mortgage  lien  upon  all  property,  both  real  and  personal, 
belonging  to  said  plant,  to  indemnify  said  city  in  full  performance 
of  this  contract  for  the  term  of  forty  years.  It  is  further  agreed 
that  the  said  waterworks  company  shall  have  the  right  to  operate 
an  ice  factory  or  any  other  enterprise  in  connection  with  the  water- 
works. 

**It  is  also  agreed  that  the  city  of  Hubbard  shall  have  the  right 
every  five  years  to  purchase  the  waterworks  system  .at  a  valuation 
to  be  determined  by  a  board  mutually  selected  by  tlie  city  and 
said  waterworks  company.  In  the  event  the  said  city  purchasing 
the  said  plant  it  shall  have  a  credit  for  the  unearned  part  of  the 
above   fortv-five   hundred   dollars. 

"It  is  further  agreed  that  the  city  shall  pass  all  ordinances  in 
the  furtherance  of  the  rights  herein  granted  and  for  the  protection 
of  the   waterworks  plant. 

"Signed  the  5th  day  of  February,  A.  D.  1900.*' 

This  instrument  was  signed  by  Hubbard  City  Waterworks  Com- 
pany, acting  through  its  president,  E.  Jarvis,  and  by  T.  B.  Whorton, 
as  mayor,  and  W.  E.  Weatherby,  as  secretary  of  said  Hubbard  City; 
and  also  by  the  then  several  aldermen  of  said  city.  It  was  then 
brought  before  the  city  council  of  appellee,  at  a  meeting  thereof, 
on  or  about  the  5th  day  of  February,  1900,  and  was,  by  said 
council,  accepted  and  adopted.     On  the  same  day  the  contract  was 
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made  and  accepted  by  the  said  city  council  of  appellee,  said  council 
passed   the   following   ordinance: 


"Chapter  Twenty.  A  franchise  for  the  Hubbard  City  Water- 
works  Company.^^ 

"Art.  CXXXIV.  Be  it  ordained  by  the  City  Council  of  Hub- 
bard City  that  a  franchise  be  and  the  same  is  hereby  given  in  and 
granted  unto  the  Hubbard  City  Waterworks  Company,  authorizing 
said  waterworks  company,  its  successors  and  assigns,  to  construct 
and  operate  a  system  of  waterworks  in  said  town,  for  a  period  of 
forty  years,  with  the  right  and  privilege  of  supplying  the  town 
of  Hubbard  City  and  the  inhabitants  thereof  with  water  for  fire 
protection,  domestic  and  other  purposes,  with  an  option  reserved 
by  the  town  of  Hubbard  City  to  purchase  said  waterworks  plant 
at  the  expiration  of  five  years  from  date,  and  every  five  years  there- 
after, at  a  valuation  to  be  determined  by  a  board  mutually  selected 
and  agreed  upon  by  the  town  of  Hubbard  City  and  the  Hubbard 
City   Waterworks    Company,   its  successors   or   assigns. 

"Sec.  1.  That  the  said  waterworks  company  shall  have  the  right 
to  use  and  occupy  any  and  all  the  streets,  avenues,  alleys  and  high- 
ways of  this  city  for  the  purpose  of  laying  the  necessary  pipes  to 
carry  the  water  to  the  various  places  convenient  and  necessary  to 
the  city  and  other  patrons  of  said  company,  and,  for  this  purpose, 
may  dig  ditches  and  blenches  over  and  across  such  streets,  avenues, 
alleys  and  highways  and  sidewalks,  provided  such  ditches  and  trenches 
shall  be  filled  up  promptly  and  the  ground  placed  in  as  good  condi- 
tion as  in  the  first  instance;  and  provided  further,  that  said  water- 
works will  hold  and  save  harmless  the  town  of  Hubbard  City  from 
any  and  all  dangers  arising  from  any  negligent  use  or  occupancy  of 
said  streets  and  other  thoroughfares  hereinbefore  mentioned. 

"Sec.  2.  It  shall  be  the  further  duty  of  the  said  waterworks 
company  to  furnish  water  to  any  citizen  of  Hubbard  City,  residing 
within  the  limits  of  the  city  at  tlie  usual  rate,  to  be  determined  by 
the  rate  charged  other  citizens  of  said  town,  upon  demand  made  in 
writing  designating  the  place  where  said  water  is  required  and  signed 
by  the  party  making  application,  provided,  said  waterworks  company 
shall  not  be  required  to  furnish  water  under  certain  circumstances  unless 
the  party  applying  therefor  shall  obligate  himself  or  themselves 
in  a  sufficient  guaranty  to  take  said  water  for  a  period  of  not  less 
than  one  year. 

"Sec.  3.  That  all  ordinances  and  parts  of  ordinances  in  con- 
flict with  the  provisions  hereof,  be  and  the  same  are  hereby  repealed. 

"Passed  and  approved  this  6th  day  of  February,  A.  D.  1900. 
Attest:  T.  B.  Whorton,  Mayor  of 

W.  E.  Weatherby,  Secretary,  Hubbard  City. 

Hubbard  City,  Texas.'* 

About  a  month  or  six  weeks  after  the  foregoing  contract  was 
entered  into,  and  the  ordinance  passed,  appellants  had  plans  and 
specifications  prepared  for  their  guidance  in  getting  contracts  for 
the  construction  of  the  waterworks  plant.     These  plans  and  specifi- 
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cations  were  not  presented  to  the  city  council  at  the  time  the  con- 
tract was  made  or  afterwards;  but  were  used  in  constructing  said 
plant;  and  the  same  was  built  according  to  said  plans  and  specifica- 
tions. Said  specifications  had  written  or  printed  upon  them  the 
following:  ''Copy  of  Specifications  for  building  a  waterworks  plant 
in  Hubbard  City,  Texas,  in  1900;*'  and  provided,  among  other 
things,  "The  plant-  will  consist  of  a  power  house,  to  be  located  on 
the  bank  of  the  lake,  about  1%  miles  west  of  Hubbard  City,  with 
boiler,  feed  pump  and  appurtenances;  a  pumping  plant  located 
in  pit  in  power  house;  of  one  compound  duplex  steam  pump,  of 
500,000  gallons,  nominal  capacity,  with  all  appurtenances,  and 
connections.  A  main  pipe  line,  consisting  of  14,600  feet  of  6-inch, 
and  6,600  feet  of  4-inch  cast  iron  pipe,  together  with  necessary 
special  castings,  gate  valves,  fire  hydrants  and  fixtures.  And  one 
steel  standpipe,  12  feet  in  diameter  by  100  feet  high,  with  masonry 
foundation.  There  shall  be  one  compound  duplex  engine,  with 
a  capacity  for  pumping  500,000  gallons  of  water  in  24  hours,  against 
a  pressure  of  150  pounds  per  square  inch,  with  75  pounds  steam 
pressure  at  chest  of  engine,  etc/* 

A  standpipe  of  the  dimensions  called  for  in  the  specifications 
was  erected;  and  for  the  purpose,  and  with  a  view  of  complying 
with  the  terms  and  requirements  of  the  contract  declared  on  by 
appellee,  the  Hubbard  City  Waterworks  Company,  originally  in- 
stalled, as  a  part  of  the  waterworks  plant,  a  standard  duplex  pump 
of  600,000  gallons  daily  capacity,  and  one  forty  horse  power  engine 
and  boiler.  This  pump,  engine  and  boiler  were  of  ample  daily 
capacity  to  furnish,  and  did  furnish  a  sufficient  supply  of  water 
for  domestic  use,  fire  protection,  and  pressure  sufficient  for  the 
purposes  of  fire  protection,  and  was  kept  in  use  until  about  the  — 
day  of  July,  j904.  In  June,  1903,  the  appellant,  W.  R.  Bounds, 
acquired  and  became  the  owner  of  all  the  capital  stock  of  the 
Hubbard  City  Waterworks  Company  and  about  the  —  day  of  July, 
1904,  and  without  the  consent  of  appellee,  he,  and  said  company, 
discontinued  the  use  of  said  duplex  pump,  forty  horse-power  engine 
and  boiler  in  connection  with  the  waterworks  system,  and  substi- 
tuted therefor  a  smaller  pump  of  not  exceeding  192,000  gallons 
daily  capacity,  and  a  ten  horse-power  gasoline  engine.  The  evi- 
dence is  also  sufficient  to  warrant  the  conclusion  that,  equipped 
and  maintained  with  the  small  pump  and  gasoline  engine,  the 
waterv^rks  plant  is  inadequate  to  accomplish  all  the  purposes  con- 
templated and  intended  by  the  parties  to  the  contract;  that  this 
pump  and  engine,  used  either  in  connection  with  the  standpipe 
or  operated  so  as  to  force  the  water  directly  through  the  pipes, 
will  not  furnish  sufficient  pressure  to  throw  the  water  with  suffi- 
cient force  and  distance  for  effective  fire  fighting  purposes  and 
fire  protection;  that  the  pressure  furnished  by  the  large  duplex 
pump  and  engine  originally  installed,  when  fighting  fire,  was  nearly 
double  the  standpipe  and  smaller  pump  and  gasoline  pressure;  that 
the  pressure  aflForded  by  the  small  pump  and  gasoline  engine,  which 
were  being  used  when  this  suit  was  instituted,  is  only  sufficient 
to  throw  two  streams  of  water  about  40  feet;  that  for  ordinary  fiie 
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purposes  at  least  two  streams  of  water  are  necessary  to  furnish 
reasonable  fire  protection,  and  sometimes  three  or  four  streams  are 
required  for  that  purpose.  The  evidence  further  shows  that,  while 
the  large  duplex  pump  and  40  horse-power  engine  and  boiler  are 
not  actually  disconnected  from  the  waterworks  system,  yet  when 
they  are  not  regularly  used  and  the  boiler  permitted  to  get  cold,  it 
would  take  several  hours  to  get  them  in  operation;  and  that  these 
appellants  intended,  before  and  at  the  time  this  suit  was  brought, 
to  permanently  abandon  or  discontinue  the  use  of  said  large  pump 
and  engine;  that  appellants  uniformly,  from  the  time  of  the  com- 
pletion of  the  waterworks  plant  up  to  the  time  the  use  of  the  large 
pump,  engine  and  boiler  was  discontinued  at  the  direction  of  ap- 
pellant, Bounds,  furnished  direct  pressure,  or  pressure  applied  di- 
rectly to  the  water  in  the  pipes  from  said  large  pump  and  engine, 
whenever   requested   to   do  so. 

Opinion. — The  court  did  not  err  in  refusing  to  give  appellant's 
requested  charge,  directing  a  verdict  in  their  favor.  This  charge 
was  not  warranted  upon  either  of  the  grounds  urged.  The  con- 
tention that  "the  contract  declared  upon  by  plaintiff  is  one  upon 
which  the  remedy  of  specific  performance  is  not  available,"  was 
made  on  the  former  appeal  in  this  case,  and  decided  against  ap- 
pellants. Hubbard  City  v.  Bounds,  supra.  We  then  said:  "Aside 
from  the  long  period  of  time  that  the  contract  has  to  run,  it  is 
believed  that,  in  the  specific  performance  of  that  provision  of  it 
sought  to  be  enforced  in  this  suit,  none  of  those  difficulties  or  ob- 
jections which  have  been  recognized  in  adjudicated  cases  as  fur- 
nishing sufficient  reason  for  denying  the  remedy,  will  be  encountered. 
Nor  do  we  think  it  can  reasonably  be  contended  that  a  suit  at  law- 
would  afford  redress  for  the  alleged  threatened  injury  in  this  case. 
It  is  well  settled  that,  if  the  remedy  in  such  an  action  be  not  ade- 
quate, full  and  complete  equity  will  interpose,  and  compel  the  specific 
performance  of  the  contract.  .  .  .  Fire  protection  was  the  para- 
mount consideration  in  view,  and  a  decree  for  specific  performance 
of  that  provision  of  the  contract,  providing  the  method  and  means 
of  securing  it,  would  involve,  it  occurs  to  us,  neither  the  exercise 
of  skill,  judgment  nor  such  service  or  supervision  on  the  part  of 
the  court  as  would  require  a  denial  of  the  relief.*'  Citing,  South- 
em  Railway  Co.  v.  Franklin  &  P.  Ey.  Co.  (Va.),  32  S.  E.  Rep., 
485;  44  L.  B.  A.,  297;  Joy  v.  St.  Louis,  138  U.  S.,  34;  11  Sup. 
Ct.,  243;  34  L.  Ed.,  843;  Franklin  Tel.  Co.  v.  Harrison,  145  U.  S., 
459;  12  Sup.  Ct.,  900;  36  L.  Ed.,  776.  No  satisfactory  reason 
is  given  now,  why  we  should  change  the  views  then  expressed,  and 
we  adhere  to  them. 

The  provision  in  the  contract  which  gave  appellee  the  right  to 
purchase  the  waterworks  plant,  is  not  a  remedy  at  law  which  de- 
prived it  of  a  specific  performance  of  the  contract.  This  was  but 
a  privilege  or  option  granted  to  the  city  to  be  exercised  or  not  at 
its  pleasure,  and  could  in  no  sense  be  considered  as  a  legal  remedy 
affecting  appellees'  right  to  the  relief  sought. 

Nor   do   we   think,   "the   evidence  was   conclusive   and   undisputed 
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that  the  appellants  never  failed  or  refused,  nor  been  unable  to 
furnish  an  adequate  supply  of  water  for  fire  protection  and  a  suf- 
ficient pressure  for  that  purpose."  Our  conclusions  of  fact  settle 
this  question  against  the  views  of  appellants.  The  evidence  was 
conflicting  and  of  such  a  character  that  the  court  was  not  authorized 
to  say  that,  as  a  matter  of  law,  no  breach  of  the  contract  was  shown. 
The  contract  provided  that  the  system  of  waterworks  to  be  estab- 
lished by  appellants  should  comprise  "one  standard  duplex  pump 
of  ample  capacity,  boilers  of  ample  power  to  operate  the  pump,  and 
that  said  waterworks  system  should  be  maintained  in  good  and 
efficient  working  order  during  the  term  of  the  contract."  To  meet 
this  provision  of  the  contract,  the  waterworks  company  originally 
installed  a  standard  duplex  pump,  with  a  capacity  of  pumping 
500,000  gallons  of  water  in  24  hours,  together  with  a  forty  horse- 
power engine  and  boiler.  This  pump,  boiler  and  engine  were  used 
in  the  operation  of  the  plant  for  about  four  years,  or  until  such 
use  was  discontinued  by  appellant  Bounds.  During  this  period  of 
time,  whenever  requested  by  the  city,  or  its  fire  department,  direct 
pressure  was  given  by  the  waterworks  company,  by  means  of  this 
large  pump,  engine  and  boiler.  This  action  of  the  waterworks 
company,  taken  in  connection  with  the  other  evidence  in  the  case, 
is  sufficient  to  support  the  conclusion  that  said  company  interpreted 
and  understood  the  phrase  of  "ample  daily  capacity,"  used  in  de- 
scribing the  pump  stipulated  to  be  used  in  the  operation,  of  the 
waterworks  plant,  to  mean  and  require  the  use  of  a  pump,  engine 
and  boiler  possessing  a  capacity  of  pumping  500,000  gallons  of 
water  in  24  hours;  that  direct  pressure  in  case  of  fire  was  con- 
templated, and  that  the  substitution  and  use  of  the  single  cylinder 
pump,  with  a  capacity  of  only  about  8,000  gallons  of  water  per 
hour,  or  192,000  gallons  in  24  hours,  instead  of  the  duplex  pump 
originally  installed,  materially  weakened  the  pressure  to  be  obtained 
in  fighting  fires,  impaired  and.  rendered  inadequate'  the  waterworks 
plant  for  that  purpose,  and  constituted  a  violation  of  the  contract. 
Any  uncertainty  or  doubt  as  to  the  terms  of  the  contract  with 
reference  to  furnishing  direct  pressure  for  fire  fighting  purposes  is 
removed  by  the  evidence  and  the  interpretation  of  them  by  the 
parties.  As  has  been  seen,  for  about  four  years  the  Hubbard  City 
Waterworks  Company  and  appellee  proceeded  under  the  contract 
upon  the  theory  that  by  its  terms  the  company  was  obligated  to 
give  direct  pressure  in  case  of  fire  whenever  requested.  In  ac- 
cordance with  this  entertained  theory  and  view  of  the  contract, 
direct  pressure  was  by  the  company  so  furnished  for  four  years. 
It  has  been  held  in  this  State  that  where  the  language  of  the  con- 
tract is  doubtful,  the  "practical  construction  deliberately  given  it 
by  both  parties,  should  control  its  interpretation."  Ry.  v.  Johnson, 
74  Texas,  256. 

Appellants'   second   assignment   of  error  complains   of   the   court's 

action    in   refusing   to    sustain    their    objection    to    the    introduction 

in  evidence  of  the  instrument  in  writing  set  out  in  appellee's  peti- 

tioDy  and  alleged  to  be  the  contract  entered  into  between  the  water- 

Vol.  XLVII.  Civil— 16. 


242  Texas  Civil  Appeals  Beports,  Vol.  47.         [October, 

works  company  and  appellee  for  the  construction  of  the  waterworks 
plant.  This  instrument  is  copied  in  the  former  part  of  this  opin- 
ion, and  referred  to  as  the  contract  sought  to  be  enforced.  Tiie 
objection  urged  to  the  introduction  of  the  instrument  was,  in  effect, 
that  it  constituted  a  mere  proposal  on  the  part  of  tlie  waterworks 
company  to  construct  the  waterworks  plant,  and  not  tlie  contract 
itself;  that  the  ordinance  granting  the  francliise  to  the  waterworks 
company,  which  is  also  copied  in  the  former  part  of  this  opinion, 
constituted  the  contract  between  the  parties  and  embraced  its  terms. 
There  was  no  merit  in  this  objection,  and  it  was  properly  over- 
ruled. Clearly,  this  instrument  constituted  the  contract  entered 
into  for  the  establishment  of  the  waterworks  plant  constructed  by 
the  waterworks  company.  It  was  signed  on  the  part  of  the  water- 
works company  by  its  president,  and  for  the  city  by  its  mayor 
and  aldermen.  It  was  then  presented  to  appellee's  city  council 
at  one  of  its  meetings  and  adopted  and  made  the  contract  of  said 
city  by  proper  official  action  on  the  part  of  said  council.  Tlie  pas- 
sage, of  the  ordinance  referred  to  was  the  action  alone  of  the  city 
council,  and  in  which  appellants  had  no  voice  or  right  to  partici- 
pate. It  was  but  the  granting  of  the  franchise  contemplated  and 
provided  for  in  the  contract  previously  made,  as  was  therein  stipu- 
lated should  be  done.  What  is  here  said  disposes  of  appellants' 
objections  to  the  court's  charge,  as  contained  in  their  third,  fourth, 
jSfth  and  eighth  assignments  of  error,  said  assignments  being  based 
and  urged  upon  the  assumption  that  the  ordinance  above  mentioned 
constituted  the  contract  between  appellants  and  appellee,  and  not 
the  instrument  declared  by  appellee  to  be  the  contract. 

The  sixth  assignment  of  error,  which  is  submitted  as  a  propo- 
sition, complains  of  the  third  paragraph  of  the  court's  charge, 
and,  contains,  we  think,  several  distinct  propositions,  in  violation 
of  the  rules,  and  might  properly  be  disr^arded  altogether.  We 
are  of  the  opinion,  however,  that  neither  of  the  objections  urged 
to   the   charge   is   well   taken. 

We  find  no  reversible  error  in  the  fourth  and  fifth  paragraphs 
of  the  court's  charge;  and  the  ninth,  tenth,  eleventh  and  twelfth 
aspisrnments  of  error  will  be  overruled. 

ITor  did  the  court  err  in  refusing  to  give  appellants'  special 
charges  referred  to  in  assignments  thirteenth,  fourteenth,  fifteenth 
and  sixteenth.  These  charges,  in  so  far  as  they  contain  correct 
propositions  of  law  applicable  to  the  facts,  were  fully  covered  by 
the  court's  main  charge  and  the  special  instructions  given  at  the 
request   of   appellants. 

The  seventeenth  assignment  of  error  is  to  the  effect,  that  the 
court  erred  in  issuing  an  injunction  in  this  case:  (1)  Because  it 
appears  from  the  evidence  that  the  allegations  in  plaintiff's  pe- 
tition, to  the  effect  that  appellants  obligated  themselves  to  fur- 
nish direct  pressure,  are  not  sustained.  (2)  Because  the  undisputed 
evidence  shows  that  the  duration  of  the  contract  is  greater  than 
the  h'fe  of  the  machine,  which  the  court  has  ordered  to  remain  in 
the  plant.  This  assignment  is  violative  of  the  rules,  in  that  it 
contains    two    separate    and    independent   propositions,    but    we    have 
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considered  it,  with  the  conclusion  reached,  that  it  points  out  no 
reversible  error.  The  evidence  was  sufficient,  as  we  have  held  under 
anotlier  assignment,  to  sustain  the  allegations  relating  to  appellants' 
obligation  to ,  furnish  direct  pressure,  and  the  fact  that  the  ma- 
chinery, ordered  by  the  decree  of  the  court  to  be  used  in  the  opera- 
tion of  the  waterworks  plant,  will  wear  out,  thereby  necessitating 
the  installment  of  other  machinery  of  like  kind  during  the  execu- 
tion of  the  contract,  furnishes  no  sufficient  reason  for  denying 
the  enforcement  of  the  contract  by  a  court  of  equity.  The  decree 
simply  directs  that  the  standard  duplex  pump  and  forty  horse-power 
boiler  connected  with  the  waterworks  plant,  "or  other  machinery 
of  sufficient  force  and  power  to  pump  water  into  and  through  the 
main  pipes  leading  to  and  from  the  standpipe  of  said  waterworks 
system  for  the  purpose  of  supplying  Hubbard  City  with  water  for 
domestic  and  fire  purposes,  be  used  during  the  remainder  of  the 
40  years  contract  with  plaintiff.^'  This  decree  does  not  require 
the  use  of  the  duplex  pump  and  forty  horse-power  boiler  at  present 
connected  with  the  waterworks  for  the  entire  remaining  period  of 
the  contract,  but  allows  other  machinery  of  sufficient  force  and 
power,  etc.,  to  be  used. 

The  decree  of  the  court  reads,  in  part  as  follows:  "And  said 
defendant  shall  in  case  of  fire,  as  soon  as  possible  after  receiv- 
ing notice  thereof,  give  direct  pressure  sufficient  to  furnish  fire 
protection  to  said  Hubbard  City.'*  Appellants  urge  a  proposition,  pur- 
porting to  be  propounded  under  "the  seventh  assignment  (evi- 
dently seventeenth)  and  generally  under  all  assignments,^'  to  the 
effect  that  the  term  "fire  protection''  as  used  in  the  above  excerpt 
from  the  decree  of  the  court  is  too  indefinite  and  uncertain  to  be 
enforced  in  equity  by  the  ordinary  process  of  the  court.  The  term 
as  here  used,  properly  construed,  simply  means,  that  appellants 
shall,  with  the  machinery  contemplated  by  the  contract  and  re- 
quired in  the  enforcement  of  it  to  be  used,  furnish  water  with 
sufficient  pressure  to  force  the  same  such  distance  as  will  afford, 
in  fighting  fire,  reasonable  protection  from  its  consuming  flames. 
It  is  not  fairly  susceptible  in  the  connection  used,  to  the  construction 
as  contended  for  by  appellants,  namely,  "that  it  necessarily  con- 
templates the  proper  use  of  the  water  furnished  by  the  fire  .depart- 
ment, and  that  such  use  depends  upon  the  equipment  of  the  fire 
department  and  the  skill  of  the  firemen."  We  think  the  language  of 
the  decree  properly  understood  and  fairly  interpreted  is  not  subject  to 
the  criticism  urged,  and  that  no  serious  difficulty  will  be  experienced 
in   its   practical   enforcement. 

We  are  of  the  opinion  that  none  of  the  assignments  point  out 
any  reversible  error,  and  the  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 
Writ  of  error  refused. 
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Alp.  W.  Morris,  Jr.,  et  al.  v.  A.  W.  Morris  et  al. 

Decided  October  22,  1907. 

l.^^oiiiiiiiinity  Estate— Indebtedaess — ^Heln — ^Faet  Case. 

In  a  suit  by  the  heirg  of  a  deceased  wife  against  the  aunriTing  father 
for  the  interest  of  their  mother  in  the  community  estate,  evidence  considered, 
and  held  to  support  the  judgment  of  the  trial  court  that  the  community 
indebtedness  at  the  date  of  the  wife's  death  exceeded  the  value  of  her  interest 
in  the  community  estate;  that  in  the  settlement  of  the  community  estate 
the  surviving  father  acted  in  good  faith  and  that  the  heirs  had  no  interest 
in  the  property  sued  for. 

8.-^ominii]iit7  Debt — ^Extension — ^Power  of  SnirlTor. 

After  the  death  of  his  wife  a  surviving  husband  has  the  power,  in  good 
faith,  to  secure  the  extension  of  a  community  debt  evidenced  by  notes,  before 
the  notes  are  barred  by  limitation,  even  though  the  debt  is  increased  by 
compounding  the  interest,  and  such  action  will  not  release  the  interest  of 
the  heirs  of  the  wife  in  the  community  estate  from  liability  for  such  debt. 

8. — Finding  of  Fact — Assignment  of  Error — ^Insnffloienoy. 

An  assignment  of  error  that  a  finding  of  fact  by  'the  trial  court  is 
affainst  "practically  the  undisputed  evidence*'  is  too  uncertain  and  indefi- 
nite to  require  consideration  by  the  Appellate  Court. 

4. — Commnnlty  Debts — ^Payment  by  SnrvlTor. 

.  It  is  immaterial  how  the  application  of  community  property  to  the  pay- 
ment of  community  debts  is  made  by  the  survivor,  provided  it  is  made  in 
good  faith  and  at  its  fair  value. 

5. — Tenant  in  Common — ^Bents — ^Liability  for. 

The  liability  of  the  survivor  of  the  community  to  the  heirs  of  the  de- 
ceased spouse  for  rents  of  the  community  property  is  that  of  a  tenant  in 
common.  If  the  survivor  receives  rent  for  the  common  property  he  must 
account  to  his  cotenant  for  the  rents  so  received. 

6. — ^Disclaimer — Costs. 

Where  a  defendant  files  a  disclaimer,  not  as  to  the  rights  of  the  plaintiff, 
but  only  in  favor  of  his  codefendant,  he  is  not  entitled  to  recover  his  costs 
as  against  the  plaintiff. 

Appeal  from  the  District  Court  of  Montgomery  County,  Tried 
below  before  Hon.   L.   B.   Hightower. 

Dean,  Humphrey  &  Powell,  for  appellants. — The  surviving  spouse 
is  a  trustee  for  the  heirs  of  the  deceased  spouse,  and,  occupying  the 
position  of  trustee,  is  subject  to  all  the  duties  and  conditions  at- 
tached to  the  trust  relationship.  Worst  v.  Sgitcovich,  46  S.  W. 
Bep.,   72;   Oaks  v.   West,   64   S.  W.   Rep.,   1033. 

A  trustee  must  not  mingle  the  trust  funds  with  his  own.  If 
he  does,  the  beneficiary  may  follow  the  trust  property  and  claim 
«very  part  of  the  property  which  the  trustee  can  not  identiry  as 
his  own.  Continental  National  Bank  v.  Weems,  69  Texas,  489; 
Taylor  v.  Taylor,  26  S.  W.  Bep.,  891;  Perry  on  Trusts,  sec.  447; 
27  Am.  &  E.  Enc.  Law,  pp.  260-262;  notes,  idem,  160,  et  seq.;  2 
Perry  on  Trusts,  sec.  863. 

In  this  case,  on  account  of  the  intermixture  (confusion)  of  the 
community   and   individual   indebtedness   of   A.   W.   Morris  to   P.   J. 
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Willis  &  Bro.,  so  that  in  the  final  judgment  of  the  District  Court 
of  Galveston  County,  it  is  impossible  to  distinguish  and  separate 
the  community  from  the  individual  indebtedness,  which  intermix- 
ture was  effected  without  the  co-operation  of  the  heirs  of  Mrs. 
Mollie  P.  Morris,  the  rule  with  regard  to  the  legal  effect  of  the 
confusion  of  chattels  applies  to  the  facts,  and  in  consequence  the 
entire  judgment  will  be  treated  as  upon  the  individual  indebted- 
ness of  A,  W.  Morris,  and  a  sale  thereunder  of  community  prop- 
erty applied  only  to  the  interest  of  A.  W.  Morris  in  said  property. 
Brown  v.  Bacon,  63  Texas,  695-600;  Evans  v.  Beeves,  26  S.  W. 
Rep.,  221;  Johnson  v.  Hocker,  39  S.  W.  Rep.,  407;  Holloway  Seed 
Co.  V.  City  Natl.  Bank,  47  S.  W.  Rep.,  77;  3  Am.  &  E.  Enc.  Law, 
690;  Idem,  vol.  1,  p.  150,  title,  *^ Accession ;"  Idem,  vol.  2,  p.  160, 
et  seq.;  Diversy  v.  Johnson,  93  111.,  547. 

The  rights  of  the  heirs  of  Mrs.  Mollie  P.  •  Morris  having  inter- 
vened prior  to  the  sale  of  the  community  property  by  the  defend- 
ant A.  W.  Morris,  and  payment  of  the  proceeds  thereof  to  P.  J. 
Willis  &  Bro.,  and  prior  to  the  institution  of  the  Galveston  suit  and 
the  judgment  therein  and  sale  thereunder  of  the  property  in  con- 
troversy, the  right  of  P.  J.  Willis  &  Bro.  to  appropriate  the  pay- 
ments as  its  interests  might  dictate,  was  lost,  as  against  the  ap- 
pellants, the  heirs  of  said  Mollie  P.  Morris.  Willis  v.  Mclntyre, 
70  Texas,  41;  Gonzales  v.  Adoue,  94  Texas,  124;  18  A.  &  E.  Enc. 
Law,  239,  and  note  2  of  the  authorities  there  cited.    Idem,  page  243. 

Nugent  &  Foster,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  oy  ap- 
pellants against  appellees  to*  recover  a  one-half  interest  in  the 
community  estate  of  the  appellee  A.  W.  Morris  and  his  deceased 
wife,  Mollie  P.  Morris.  The  plaintiffs  are  Alf  W.  Morris,  Jr., 
M.  W.  Morris,  Mrs.  Bessie  Parsons,  joined  by  her  husband,  E.  B. 
Parsons,  Milton  B.  Morris,  Guy  H.  Morris,  Mable  H.  Morris  and 
Hortense  Morris.  The  three  last  named  plaintiffs  are  minors  and 
sue  herein  by  Alf  W.  Morris,  Jr.,  their  next  friend.  The  defend- 
ants are  A.*  W.  Morris  and  Tharp  &  GriflBth,  a  firm  composed  of 
D.   C.   Tharp  and  Banks  Griffith. 

Plaintiffs  claim  by  inheritance  under  Mrs.  Mollie  P.  Morris, 
the  deceased  wife  of  defendant,  A.  W.  Morris,  an  undivided  one- 
half  of  nine  tracts  of  land  in  Montgomery  County,  which  are  fully 
described  in  their  petition,  and  also  one-half  of  $21,000,  which 
is  alleged  to  be  the  excess  of  the  proceeds  of  the  sale  by  defendant 
A.  W.  Morris,  of  community  property  over  and  above  all  com- 
munity debts  of  the  estate  of  said  defendant  and  Mollie  P.  Morris. 
Plaintiffs  further  claim  the  sum  of  $500  per  year  from  1891  up 
to  the  filing  of  this  suit  as  the  reasonable  rental  value  of  their 
one-half  interest  in  the  community  real  estate.  The  petition  sets 
out  in  detail  various  transactions  of  the  defendant  A.  W.  Morris 
in  the  management  and  disposition  of  said  "community  estate  after 
the  death  of  Mrs.  Morris,  and  alleges  that  out  of  the  proceeds  of 
said    community    estate    said    defendant    purchased    tracts    of    landl 
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Xos.  5,  6,  8  and  9  described  in  the  petition  and  that  after  paying 
for  said  lands  and  paying  all  of  the  community  indebtedness,  there 
remained  in  said  defendant's  hands  of  the  proceeds  of  said  com- 
munity estate  at  least  the  sum  of  $20,000. 

It  is  further  alleged  that  on  the  17th  day  of  June,  1905,  the 
defendant  A.  W.  Morris  conveyed  all  of  the  lands  described  in  the 
petition  to  the  defendants  Tharp  &  Griffith,  that  said  sale  was  without 
consideration  and  was  made  for  the  purpose  of  defrauding  plaintiffs 
of  their  interest  in  said  land  and  has  placed  a  cloud  upon  plain- 
tiifs*  title  and  they  have  b<  damaged  thereby  in  the  sum  of  $5,000. 
General  damages  are  also  claimed  against  the  dercndant  A.  W. 
Morris  in  the  sum  of  $10,000,  because  of  his  failure  to  account  to 
plaintiffs  for  their  interest  in  said  community.  The  prayer  of  the 
petition  is  for  a  recovery  of  a  one-half  interest  in  the  lands  described, 
for  the  removal  of  the  cloud  caused  by  the  conveyance  to  Tharp 
and  Griffith  and  for  partition,  and  further  for  the  recovery  of  $10,500, 
one-half  of  the  excess  of  proceeds  of  said  community  estate  held 
by  A.  W.  Morris  after  pajnnent  of  all  community  debts,  $7,500  rents 
of  said  community  lands,  and  $10,000  damages.    - 

The  defendants  Tharp  &  Griffith  answered  by  limited  disclaimer, 
in  which  they  alleged  that,  on  the  17th  day  of  June,  A.  D.  1905, 
the  defendant  A.  "W.  Morris  made,  executed  and  delivered  to  them 
his  deed  in  writincr,  whereby  he  conveyed  to  them  all  of  the  land 

described  in  plaintiff's  petition,  and  that,  on  the  —  day  of  , 

A.  D.  1905,  said  defendants,  by  their  said  deed  in  writing,  recon- 
veyed  all  of  said  land  to  the  defendant  A.  W.  Morris,  and  espe- 
cially disclaimed  any  right,  title  or  interest  whatever  therein  and 
thereto  by  reason  of  their  aforesaid  deed  to  the  said  A.  W.  Morris, 
"It  being  hereby  specially  intended  th'at  this  disclaimer  shall  operate 
solely  for  the  use  and  benefit  of  the  defendant  A.  W.  Morris." 

The  defendant  A.  "W.  Morris  answered  by  exceptions,  general 
and  special,  by  general  denial  and  plea  of  not  guilty,  and  as  against 
the  demand  of  plaintiffs  for  one-half  of  the  $21,000,  or  any  part 
thereof,  pleaded  the  statute  of  limitations  of  two  and  four  years, 
and  as  against  plaintiffs'  action  for  rents  pleaded  the  statutes  of 
limitation  of  three,  five  and  ten  years,  and  against  plaintiffs'  action 
for  money,  rents  and  damages,  pleaded  stale  demand.  The  said 
defendant  further  answered  that  at  the  time  of  the  death  of  Mrs. 
Mollie  P.  Morris,  the  mother  of  plaintiffs,  the  estate  of  the  said 
defendant  and  the  said  Mollie  P.  Morris  was  wholly  insolvent; 
that  said  estate  was  indebted  to  various  and  sundry  parties  in 
various  sums  of  money,  aggregating  the  total  sum  of  about  $100,000; 
that  after  the  death  of  the  said  Mollie  P.  Morris,  said  property 
and  business  of  said  estate  was  with  the  knowledge  and  special 
permission  of  said  plaintiffs  continued  and  operated  for  the  purpose 
of  preserving  and  protecting  the  estate  and  continuing  the  busi- 
ness, and  to  pay  off  all  indebtedness;  that  said  property  consisted 
largely  of  a  saw-mill  plant  and  its  appurtenances,  and  a  stock  of 
general  merchandise  conducted  in  connection  therewith;  that  a 
short  time  prior  to  the  death  of  the  said  Mollie  P.  Morris,  to  wit, 
in   September,   1890,   the  stock  of  lumber  on  hand,  together  with 
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the  dry  kiln,  doUyways,  mnways,  sheds  and  other  necessary  appurte- 
nances to  said  mill  and  said  business  were  destroyed  by  fire,  and 
prior  to  her  death  the  rebuilding  and  restoration  of  said  lumber 
yard,  dry  kiln,  etc.,  had  begun,  and  the  work  of  their  restoration 
had  been  contracted  for,  and  that  said  work  was  then  in  progress; 
that  the  rebuilding  of  said  property  was  necessary  for  the  preserva- 
tion of  the  estate;  that  if  said  property  ceased  to  be  a  going  con- 
cern, it  would  ffreaflv  doteriorate  in  value,  and  have  no  producing 
value;  that,  with  the  full  knowledore,  agreement,  consent  and  ac- 
nuiescence  of  each  of  the  plaintiffs,  the  operation  of  said  business 
was  continued;  that  there  was  existinsr  a  community  indebtedness 
of  said  A.  W.  Morris  and  Mrs.  Mollie  P.  Morris,  amounting  to  the 
sum  of  about  $100,000,  for  a  part  of  which  notes  had  been  exe- 
cuted   hv   the   said    A.    W.    Morris   to   sundry   people,    including    P. 

•T.  Willis  &  Bro.,  and  on   the  dnv  of  April,  1892,  said  P.  J. 

Willis  &  Bro.  brought  suit  in  the  District  Court  of  Galveston  County, 
Texas,  where  the  notes  due  said  Willis  &  Bro.  were  payable,  upon 
said  indebtedness  due  them,  and  upon  said  notes,  the  same  being 
community  debts,  and  obtained  judsrment  amounting  to  the  sum 
of  $26,652.50.  with  ten  per  cent,  interest  against  the  said  A.  W. 
Morris,  and  foreclosinsr  mortgages  and  deeds  of  trust  on  the  land 
described  in  plaintiffs*  petition,  excepting  the  homestead  of  200 
acres,  and  excepting  tracts  5,  6,  8  and  9,  and  excepting  also  the 
300  acres  known  as  the  Dan  Thomas  tract;  that  order  of  sale  was 
issued  under  said  decree  and  levied  upon  the  property  referred 
to,  and  that  said  nropertv  was  sold  to  pay  off  and  satisfy  said 
community  debts:  that  said  property  was  purchased  at  said  sale  by 
P.  J.  Willis  &  Bro.:  and  thereafter  purchased  by  defendant  with 
his  separate  means:  that  said  business  of  said  estate  was  continued 
and  operated  as  flforesaid  only  np  to  the  19th  day  of  December,  A. 
D.  1891,  which  time  the  defendant  allesred  was  necessary  and  proper 
for  the  preservation,  protection  and  winding  up  of  said  estate,  and 
was  not  bevond  a  reasonable  time  for  that  purpose.  Tt  is  further 
averred  tbat  all  of  said  community  property  was  sold  and  the 
proceeds  thereof  applied  to  the  payment  of  the  debts  of  said  com- 
munity estate. 

This  defendant  also  claimed  advancements  made  to  G.  H.  Morris, 
the  father  of  the  plaintiffs  Guy  H.  and  Mable  H.  Morris,  amounting 
to  $982,  on  October  21,  1891,  and  advancements  made  to  plaintiff 
M.  W.  Morris  on  the  6th  day  of  January,  1892,  amounting  to 
$1,222.05. 

Said  defendant  also  pleaded  the  payment  of  certain  community 
debts  out  of  his  separate  means  subsequent  to  the  death  of  Mrs. 
Mollie  P.  Morris,  and  that  he  had  made  valuable  improvements 
upon  the  homestead  tract,  consisting  of  a  gin  stand,  buildings, 
machinery  and  all  appurtenances,  of  the  value  of  $2,500,  sheds,  out- 
buildings and  buildinffs  of  the  value  of  $500,  and  repairs  on  build- 
ings, fences,  etc.,  and  the  care  and  preservation  of  said  homestead 
property  of  the  value  of  $1000. 

The  plaintiffs,  by  their  first  supplement-'l  petition,  set  up  the 
trust  relations  existing  between  them  and  the  defendant,  as  alleged 
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in  their  third  amended  original  petition^  and  the  want  of  notice  of 
nny  repudiation  by  the  defendant  A.  W.  Morris  of  their  right  or 
claim  to  the  land  and  other  property,  and  also  pleaded  minority 
and  coverture,  afl  in   paid  third   amended   original   petition. 

Plaintiffs,  in  their  second  supplemental  petition,  denied  all  and 
Rinsrular  the  alleprations  contained  in  the  answer  of  the  defendant 
A.  W.  Morris,  and  for  special  reply  to  that  part  of  said  answer  in 
which  it  was  allesfed  that  suit  was  instituted  bv  P.  J.  Willis  & 
Bro.  in  the  District  Court  of  Oalveston  County  in  April,  1892,  against 
A.  W.  Morris,  and  that  judgment  was  rendered  in  said  suit  with 
foreclosure  on  the  land  in  plaintiffs'  petition  described,  the  plain- 
tiffs denied  that  said  indebtedness  declared  on  by  the  plaintiff  in 
said  suit,  or  any  part  of  it,  was  community  indebtedness  of  the 
defendant  and  said  Mollie  P.  Morris  but,  on  the  contrary,  the 
plaintiffs  aver  that  said  indebtedness  and  the  whole  of  it  was  the 
individual  indobtodness  of  the  defendant  A.  W.  Morris,  and  was 
contracted  after  the  death  of  the  said  Mollie  P.  Morris,  and  that 
the  communitv  estate  of  said  Mollie  P.  Morris  was  not  liable  for 
the  payment  of  said  indebtedness,  or  any  part  of  it.  That  said 
suit  was  instituted  atrainst  said  A.  W.  Morris  individually,  and 
the  entire  amount  due  to  said  P.  J.  Willis  &  Bro.  at  the  time  of 
the  institution  of  said  suit  and  the  rendition  of  said  judgment 
was  separate  and  individual  indebtedness  of  defendant  A.  W.  Morri% 
and  the  foreclosure  of  the  alleged  liens  on  the  property  in  con- 
troversy in  said  suit  and  the  sale  of  any  of  said  property  to  satisfy 
the  judgment  rendered  in  said  suit  would  and  did  pass,  if  any- 
thing, only  the  interest  and  estate  of  the  defendant  A.  W.  Morris 
in  the  property  sold  thereunder,  and  that  such  sale  or  sales,  if  any 
were  made  or  undertaken  to  be  made,  could  and  did  in  no  wise 
affect  the  right  or  interest  of  the  plaintiffs,  or  any  of  them,  as 
heirs   at  law   of  Mollie   P.    Morris,   or   otherwise,   in   said   property. 

The  plaintiffs  for  further  replication  aver  that  said  judgment 
and  the  sale  thereunder  are  void  and  of  no  force  and  effect  as  re- 
lates to  the  rights  of  plaintiffs  to  the  land  and  other  property  in 
controversy  for  that  said  suit  was  instituted  by  the  plaintiff  therein 
and  entered  into  by  said  plaintiff  and  said  defendant  A.  W.  Morris 
with  the  purpose,  intent  and  design  to  defraud  these  plaintiffs  out 
of  their  right  and  title  in  and  to  the  community  realty  of  said 
defendant  and  his  deceased  wife,  Mollie  P.  Morris,  and  that  said 
judgment  was  obtained  by  consent  and  collusion  between  the  plain- 
tiff and  defendant  in  said  suit,  and  the  sale  of  the  premises  in 
controversy  under  said  judgment  was  made  not  for  the  purpose  of 
satisfying  any  community  debt  due  to  said  plaintiff,  P.  J.  Willis  & 
Bro.,  by  the  raid  A.  W.  Morris,  but  solely  for  the  purpose  of  de- 
frauding these  plaintiffs  of  their  legal  rights  therein  and  placing  the 
same  beyond  reach  of  plaintiffs,  and  that  said  suit  was  instituted  and  said 
judgment  obtained  for  the  further  purpose  of  defrauding  the  other 
creditors  of  the  said  A.  W.  Morris,  by  reason  whereof  the  sale  made 
thereunder  did  not  pass  the  title  of  plaintiffs  to  said  premises. 

Plaintiffs  especially  denied  that  they  were  liable  for  any  of  the 
improvements   made   by   said   A.   W.    MorriSi   which   improvements 
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plaintiffs  ayer,  if  erected,  were  erected  for  the  convenience  of  the 
defendant  A,  W.  Morris,  and  said  improvements  became  and  are 
fixtures  npon  the  land  upon  which  the  same  are  situated,  and  upon 
the  abandonment  by  the  defendant  of  the  homestead  of  himself 
and  Mollie  P.  Morris,  said  improvements  became  liable  to  partition. 

Plaintiffs  especially  denied  the  existence  of  any  agreement  for 
the  restoration  and  operation  of  the  sawmill  plant. 

A  jury  was  waived  and  the  cause  went  to  trial  before  the  District 
Court  of  Montgomer)'  County  at  the  July  term,  1906,  of  said 
court,  and  on  the  31st  day  of  July,  1906,  the  court  rendered  judg- 
ment for  plaintiffs  for  an  undivided  13-28  of  the  200  acre  home- 
stead tract,  which  is  described  by  metes  and  bounds  in  the  judg- 
ment, and  for  an  undivided  13-28  in  300  acres  known  as  the  Dan 
Thomas  tract,  which  is  also  described  by  metes  and  bounds  in  the 
judgment,  and  against  plaintiffs .  for  their  claim  for  debt,  rents  and 
personal  property,  and  in  favor  of  the  defendant  A.  W.  Morris 
for  15-28  of  the  homestead  and  Dan  Thomas  tracts,  and  for  all  of 
the^  balance  of  the  land  in  plaintiff's  petition  described.  The  court 
also  rendered  judgment  that  the  plaintiffs  take  nothing  as  against 
the  defendants  D.  C.  Tharp  and  Banks  Griffith,  and  that  they  go 
hence  without  day  and  recover  all  costs  by  them  incurred. 

The  trial  judge,  at  the  request  of  appellants,  filed  the  follow- 
ing conclusions  of  fact: 

"A.  W.  Morris  and  Mollie  P.  Morris  were  married  on  the day 

of  January,  A.  D.  1867.  Mrs.  Mollie  P.  Morris  died  intestate  No- 
vember 19,  1890,  and  left  surviving  her  the  following  children: 
G.   H.   Morris,   who  was  bom   on  the   3d   day  of   December,    1867, 

Martin  W.  Morris,  who  was  born  on  the  day  of  June,  1869; 

Bessie  Morris  Parsons,  who  was  bom  on  the  day  of  Septem- 
ber, 1871,  and  who  was,  on  January  4,  1891,  married  to  E.  B. 
Parsons;  Alf  W.  Morris,  Jr.,  who  was  bom  on  the  15th  day  of  July, 
1874 ;  Milton  B.  Morris,  who  was  born  on  the  day  of  Sep- 
tember, 1883;  Hortense  Morris,  who  was  born  on  the  day  of 

June,  1887;  Carter  Folk  Morris,  who  was  born  on  the  20th  day  of 

September,  1890,  and  who  died  on  the  ; day  of  March,  1891.     G. 

H.  Morris  died  on  December  4,  1894,  leaving  surviving  him  his 
wife,  Mrs.  Hortense  Morris,  who  is  still  living,  and  married  to  W. 
H.  Caton,  and  two  children,  Guy  H.  Morris,  Jr.,  and  Mable  H. 
Morris.  The  above  are  the  sole  descendants  and  heirs  of  said  Mrs. 
Mollie  P.  Morris. 

"In  1883  A.  W.  Morris  began  the  erection  of  the  saw-mill  plant 
at  Bowers,  Polk  County,  Texas,  which  was  located  on  the  I.  Conway 
survey  of  land,  and  continued  in  the  saw-mill  business  at  that  place 
until  the  death  of  his  wife  on  November  19,  1890,  conducting  there 
a  general  lumber  manufacturing  plant  with  its  saw-mill,  planing 
mill,  lumber  yard,  and  outfit  for  logging  the  saw-mill,  and  in  con- 
nection therewith  ran  a  mercantile  business,  sometimes  called  a  com- 
mifisary.  Prior  to  the  death  of  Mrs.  Mollie  P.  Morris,  and  during 
their  marriage,  A.  W.  Morris  and  his  said  wife  had  acquired  the 
tracts  of  land  described  in  plaintiffs*  petition  as  follows:  Tracts 
Ko6.  one  (1),  two   (2),  three   (8),  four.  (4)|  seven  (7)|  and  of 


I 

250  Texas  Civil  Appeals  Beports,  Vol.  47.         [October, 

tract  No.  ten  (10),  100  acres  out  of  the  John  Conkrite  survey,  and 
300  acres  out  of  the  John  Conkrite  surve)',  known  as  the  Dan  Thomas 
place.  All  of  the  lands  above  described  being  situated  in  Mont- 
gomery County,  Texas,  and  the  lands  thus  acquired  were  the  com- 
munity property  of  the  said  A.  W.  Morris  and  his  wife,  Mollie  P. 
Morris.  The  saw-mill  at  Bowers  was  destroj-ed  by  fire  in  the  spring 
of  the  year  of  1887,  and  was  thereafter  rebuilt  by  the  said  A.  W. 
Morris.  The  entire  lumber  yard,  extending  from  the  saw-mill  to 
the  planing  mill,  including  dollyways,  runways,  loading  docks  and 
dry  kiln,  were  destroyed  by  fire  on  September  18,  1890.  Prior  to 
the  death  of  Mrs.  Morris,  after  this  last  fire,  A.  W.  Morris  began 
the  rebuilding  of  the  lumber  yard  with  the  dollyways,  loading  docks 
and  dry  kiln,  and  had  also  begun  the  building  of  a  large  dam,  for 
the  purpose  of  constructing  a  logging  pond,  and  also  an  elevated 
tank  of  large  capacity  for  fire  protection.  He  had  also  begun  the 
erection  of  a  bridge  across  the  logging  pond  for  his  logging  rail- 
road. These  improvements  were  in  an  imfinished  condition  at  the 
time  of  the  death  of  his  wife,  and  it  was  necessary  for  the  preserva- 
tion of  the  estate  property  that  the  said  dry  kiln,  lumber  yard, 
dollyways  and  loading  dock  and  elevated  tank  should  be  completed, 
and  necessary  that  the  logging  pond  and  railroad  bridge  should  also 
be  completed. 

**A.  W.  Morris,  the  surviving  husband,  did  not  qualify  as  sur- 
vivor in  community,  nor  as  administrator  of  his  wife's  estate.  I 
find  that  at  the  time  of  the  deatli  of  Mrs.  Morris,  the  estate  was 
indebted  to  P.  J.  Willis  &  Bro.  in  approximately  the  sum  of  $40,000, 
all  of  which  was  secured  by  deeds  of  trust  and  chattel  mortgage 
upon  the  community  property,  except  the  Dan  Thomas  300  acre 
tract  out  of  the  John  Conkrite  survey,  and  except  the  200  acre 
homestead  tract,  both  of  which,  are  located  in  Montgomery  County, 
Texas. 

"I  further  find  that  the  said  estate  was  indebted  to  other  creditors 
at  approximately  $17,500  at  the  time  of  the  death  of  Mrs.  Morris, 
and  that  said  indebtedness  to  other  creditors  was  paid  by  P.  J. 
Willis  &  Bro.  after  the  death  of  Mrs.  Morris,  with  its  accretions  of 
interest,  and  is  represented  in  the  amount  of  the  indebtedness  that 
was  owing  to  P.  J.  Willis  &  Bro.  by  A.  W.  Morris  on  the  23d  day 
of  January,  1892.  I  find  that  all  of  these  assets  of  the  community 
estate,  as  they  existed  on  the  19th  day  of  November,  1890,  at  the 
time  of  the  death  of  Mrs.  Morris,  were  not  of  the  value  sufficient 
to  pay  off  the  indebtedness  owing  by  the  community  estate  at  the 
date  of  Mrs.  Morris'  death,  and  that  the  estate  of  A.  W.  Morris  and 
his  wife,  Mollie  P.  Morris,  was,  at  the  time  of  her  death,  wholly  in- 
solvent. 

"I  find  that  after  the  death  of  Mrs.  A.  W.  Morris,  A.  W.  Morris 
continued  to  operate  the  business  until  the  19th  day  of  December, 
1891,  and  added  to  the  value  of  the  properties,  and  also  increased 
the  indebtedness.  That  all  the  money  for  these  purposes  was  advanced 
by  P.  J.  Willis  &  Bro.  The  increased  value  of  the  available  prop- 
erties being  greater  in  amount  than  the  increased  indebtedness  to 
he  extent  of  five  thousand  dollars,  and  that  on  January  23,  1892, 
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he  was  indebted  to  P.  J.  Willis  &  Bro.  in  the  sum  oi  $84,572.50, 
and  to  parties  other  than  P.  J.  Willis  &  Bro.,  the  sum  of  $4,302.95, 
making  a  total  indebtedness  on  that  date  of  $88,876.45,  and  on  that 
day  A.  W.  Morris  surrendered  to  P.  J.  Willis  &  Bro.  all  his  com- 
munity property,  and  all  of  his  separate  property  which  he  had  created 
subsequent  to  his  wife's  death,  of  any  and  every  character,  except 
his  homestead  in  Montgomery  County,  Texas,  consisting  of  200 
acres,  and  except  300  acres,  known  as  the  Dan  Thomas  place.  The 
said  P.  J.  Willis  &  Bro.  credited  the  said  A.  W.  Morris  with  $58,000 
for  the  personal  property  surrendered,  and  thereafter  brought  suit 
and  obtained  judgment  in  Galveston  County  for  the  sum  of  $26,572.50 
for  the  indebtedness  remaining  after  the  $58,000  had  been  credited. 
I  find  that  the  judgment  for  $26,572.50  was  for  community  in- 
debtedness existing  at  the  time  of  Mrs.  Mollie  P.  Morris'  death,  and 
that  same  was  secured  by  deeds  of  trust  upon  the  land  described 
in  plaintiffs'  petition  as  tracts  Nos.  1,  2,  3,  4,  7  and  100  acres  of 
tract  No.  10,  excepting  from  said  tracts  the  200  acre  homestead 
tract.  I  find  that  the  said  P.  J.  Willis  &  Bro.  under  said  decree 
foreclosed  the  deeds  of  trust  upon  said  land  above  referred  to,  had 
said  land  levied  upon,  advertised  and  upon  the  6th  day  of  September, 
1892,  same  was  sold  and  at  which  sale  P.  J.  Willis  &  Bro.  be- 
came the  purchasers,  at  the  price  of  $700,  and  credited  their  judg- 
ment with  the  sum  of  $700.  I  find  that  said  judgment  and  sale 
was  regular  in  every  respect.  I  find  that  on  January  30,  1893, 
A.  W.  Morris  purchased  said  land  from  P.  J.  Willis  &  Bro.  paying 
therefor  the  sum  of  $2,000  out  of  his  separate  funds.  I  find  that  the 
sale  from  A.  W.  Morris  to  P.  J.  Willis  &  Bro.  of  the  personal  prop- 
erty was  fairly  made,  and  that  there  was  no  fraud  in  said  transac- 
tion. I  find  there  was  no  fraud  or  collusion  in  obtaining  the 
judgment  in  the  District  Court  of  Galveston  County.  I  further 
find  that  the  sale  of  the  Montgomery  County  lands  under  the  judg- 
ment was  fairly  made,  and  that  there  was  no  fraud  in  the  purchase 
of  same  after  its  sale  by  A.  W.  Morris.  I  find  that  the  plaintiffs, 
Martin  Morris,  Alf  W.  Morris,  Jr.,  Mrs.  Bessie  Parsons,  and  her 
husband,  E.  B.  Parsons,  and  G.  H.  Morris,  prior  to  his  death,  had 
actual  knowledge  that  A.  W.  Morris  had  operated  the  business  after 
his  wife's  death,  and  that,  on  January  23,  1892,  he  had  turned  over 
the  property  situated  in  Polk  and  Tyler  Counties  to  P.  J.  Willis 
&  Bro.,  and  that  all  the  plaintiffs  had  constructive  knowledge  of 
the  judgment  in  the  District  Court  of  Galveston  County,  and  the 
levy  and  sale  of  the  property  in  Montgomery  County,  under  said 
decree,  and  the  purchase  of  same  by  P.  J.  Willis  &  Bro.  I  further 
find  that  all  of  the  rents  and  revenues  derived  from  the  homestead 
in  Montgomery  County,  and  the  Dan  Thomas  300  acre  tract  were 
used,  together  with  separate  funds  of  A.  W.  Morris,  in  improving  and 
repairing  the  homestead,  upon  which,  after  the  death  of  Mrs.  Mollie 
P.  Morris,  was  erected  a  gin,  gin-house  and  other  improvements 
of  the  value  of  about  $7,000.  I  find  upon  the  death  of  Carter  Folk 
Morris,  the  plaintiffs  inherited  an  undivided  ohe-half  of  his  interest 
in  his  mother's  estate,  and  that  the  father,  A.  W.  Morris,  inherited 
the  other  half  of  Carter  Folk  Morris'  interest  in  his  mother's  es- 
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tata.  I  find  that  the  tracts  6,  8^  9  and  707  acres  of  No.  10,  as 
described  in  the  plaintiffs'  petition  were  purchased  after  the  death 
of  Mrs.  MoIIie  P.  Morris  with  the  separate  estate  of  A.  W.  Morris. 
I  find  that  tract  No.  5,  described  in.  plaintiffs'  petition,  was  ac- 
quired by  A.  W.  Morris  after  his  wife's  death  by  the  exchanore  of 
127  acres  of  land,  which  was  purchased  by  A.  W.  Morris  from  P.  J. 
Willis  &  Bro.  with  his  separate  means,  after  his  wife's  death." 

The  first  assignment  of  error  complains  of  the  ruling  of  the  trial 
court  in  permitting  defendant  A.  W.  Morris  to  introduce  in  evi- 
dence over  the  objection  of  plaintiffs  certified  copies  of  the  notes 
upon  which  the  suit  in  the  District'  Court  of  Galveston  County  in 
which  judgment  was  rendered  in  favor  of  P.  J.  Willis  &  Bro.,  fore- 
closing a  lien  upon  a  portion  of  the  lands  involved  in  this  suit,  was 
brought.  The  objection  to  said  evidence  urged  by  plaintiffs  was 
that  the  endorsements  made  upon  the  notes  by  said  defendant  after 
the  death  of  Mrs.  Morris  materially  changed  their  tenor  and  effect 
and  that  the  effect  of  such  change  was  to  release  the  interest  of 
plaintiffs  in  the  community  estate  from  all  liability  therein.  It 
appears  from  the  statement  under  this  assignment  that  four  of  the 
notes  sued  on  in  the  Galveston  court  were  executed  on  November 
25,  1887,  and  bore  interest  from  date  at  the  rate  of  ten  percent  per 
annum.  On  March  6,  1891,  the  defendant  secured  an  extension  of 
these  notes  and  as  consideration  therefor  agreed  to  pay  interest  on 
the  full  amount  then  due  thereon  at  the  rate  of  ten  percent  per 
annum  payable  annually,  and  this  agreement  was  endorsed  on  the 
notes.  There  is  no  merit  in  the  assignment.  None  of  the  notes 
were  barred  at  the  time  of  the  extension,  and  there  is  no  claim 
that  the  agreement  for  the  extension  was  not  made  in  good  faith 
by  the  defendant  and  for  the  purpose  of  protecting  and  preserving 
the  community  estate.  That  it  is  within  the  power  of  the  survivor 
of  a  community  estate  acting  in  good  faith  to  make  an  agreement  of 
this  kind,  can  not  be  doubted. 

The  second  assignment  assails  the  finding  of  fact  by  the  trial  judge 
that  the  community  estate  of  A.  W.  Morris  and  MoUie  P.  Morris  was 
insolvent  at  the  date  of  the  death  of  the  latter,  on  the  grounds  that 
*'the  great  weight  and  preponderance  of  the  credible  evidence  shows, 
and  practically  the  undisputed  evidence  shows,  that  on  the  19th 
iiay  of  November,  1890,  the  date  of  the  death  of  Mrs.  Mollie  P. 
Morris,  the  entire  community  indebtedness  of  A.  W.  Morris  and 
Mrs.  Mollie  P.  Morris  did  not  exceed  the  sum  of  $57,000,  and  on 
said  last  named  date  the  community  estate  of  said  A.  W.  Morris 
and  Mrs.  Mollie  P.  Morris,  consisting  of  real  estate,  saw-mill  plant, 
planing  mill,  tram  roads,  lumber,  merchandise,  bills  receivable  and 
other  personal  property  was  of  the  aggregate  fair  market  value 
of  not  less  than  $125,000.'' 

Appellee  objects  to  our  consideration  of  this  assignment  on  the 
ground  that  it  fails  to  point  out  any  error  committed  by  the  trial 
court  in  the  matter  of  which  complaint  is  made.  We  think  it  clear 
that  the  allegation  that  the  finding  is  against  the  "great  weight  of 
the  credible  evidence''  is  insufficient  to  require  this  court  to  con- 
sider whether  the  finding  is  so  against  the  great  weight  and  pre^ 
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ponderance  of  the  evidence  as  to  be  manifestly  wrong  or  to  lead 
to  the  conclusion  that  it  was  the  result  of  some  improper  influence, 
and  unless  this  is  the  case  the  finding  must  be  sustained  if  there 
is  any  evidence  to  support  it.  It  is  the  exclusive  province  of  the 
trial  judge  or  the  jury,  as  the  case  may  be,  to  pass  upon  the  question 
of  the  credibility  of  testimony  or  evidence,  and  that  is  never  a 
question  for  the  appellate  court.  The  allegation  that  the  finding 
is  against  "practically  the  undisputed  evidence**  is  uncertain  and 
indefinite  and  we  are  inclined  to  hold  it  not  sufficient  to  require  us 
to  consider  the  assignment,  but  in  view  of  the  fact  that  under  other 
assignments,  questioning  the  sufficiency  of  the  evidence  to  sustain 
the  judgment  we  are  required  to  consider  all  the  evidence  in  the  case 
we  will  pass  upon  the  question  sought  to  be  I'aised  by  this  assignment. 

There  is  evidence  in  the  record  which,  if  considered  alone,  would 
sustain  the  conclusion  that  the  value  of  the  community  estate  at 
the  time  of  Mrs.  Morris'  death  largely  exceeded  the  community  in- 
debtedness. This  evidence  consists  of  inventories  of  the  property 
appearing  upon  the  books  of  defendant  A.  W.  Morris.  The  first  of 
these  inventories  purports  to  show  the  value  of  the  property  on 
June  24,  1890,  the  second  on  November  20,  1890,  and  the  third  on 
March  1,  1891.  There  is  no  evidence  in  the  record  that  each  of 
the  several  amounts  at  which  the  various  items  contained  in  these 
inventories  were  valued  represented  the  true  value  of  such  items, 
but  on  the  contrary,  it  appears  that  many  of  the  items  enumerated  in 
said  inventories  as  assets  were  valued  at  what  it  cost  to  create  the 
particular  piece  of  property  so  enumerated,  and  while  these  book 
values  may  have  accurately  represented  the  cost  of  the  several  items 
of  property,  it  by  no  means  follows  that  they  should  be  taken  to 
represent  the  true  values.  The  undisputed  evidence  shows  that  at 
the  time  of  Mrs.  Morris*  death  the  community  indebtedness  was 
not  less  than  $57,500.  A  few  weeks  prior  to  her  death  a  large  part 
of  the  mill  property  was  destroyed  by  fire  and  it  had  been  agreed 
between  Willis  and  defendant,  before  the  death  of  Mrs.  Morris,  that 
the  destroyed  property  should  be  rebuilt  and  some  improvements 
added  which  were  necessary  to  ^eeip  the  mill  a  going  concern  and 
enable  Morris  to  liquidate  his  indebtedness.  The  costs  of  these  re- 
newals and  improvements  which  were  in  course  of  construction  at 
the  time  of  Mrs.  Morris'  death,  and  which  amounted  to  about  $19,000, 
is  not  included  in  the  $57,500  indebtedness  before  mentioned.  The 
defendant  A.  W.  Morris  testified  that  at  the  time  of  Mrs.  Morris* 
death  in  the  condition  in  which  the  propertv  then  was  its  value  was 
not  sufficient  to  pay  more  than  fifty  or  sixtv  percent  of  the  indebt- 
edness. Hooker  Morris,  the  father  of  plaintiffs  Guy  and  Mable, 
had  been  bookkeeper  for  the  business  and  knew  the  condition  of 
the  property  and  he  and  the  defendant  discussed  the  latter's  financial 
condition,  and  he  and  the  plaintiffs  Martin  Morris  and  Mrs.  Par- 
sons all  understood  that  the  estate  was  bankrupt  if  a  settlement 
was  forced  at  that  time.  The  witnesses,  Lawson,  Jones,  Carson  and 
Carter,  all  testified  that  they  knew  the  property  owned  by  A.  W. 
Morris  at  the  time  of  Mrs.  Morris*  death  and  the  condition  of  his 
business  and  that  all  of  the  property  and  assets  of  every  kind  owned 
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by  Morris  at  that  time  could  not  have  been  sold  for  enough  to  pay 
the  community  indebtedness.  After  the  reconstruction  of  the  prop- 
erty in  the  fall  of  1890  Morris  continued  to  operate  the  saw-mill 
until  December,  1891,  at  which  time  Willis  demanded  a  settlement 
and  proposed  that  he  turn  over  all  of  his  property  in  settlement 
ri  his  indebtedness.  When  he  was  told  by  Willis  that  the  account 
must  be  settled  he  informed  his  children  of  his  condition  and  after 
consulting  with  friends  decided  that  it  was  impossible  to  save  the 
property  and  aprreed  to  turn  it  all  over  to  Willis  in  satisfaction  of 
all  his  indebtedness  to  him  including  the  amount  due  at  the  time 
of  Mrs.  Morris'  death  and  that  contracted  subsequently.  In  pur- 
suance of  this  agreement  all  of  Morris*  property,  except  the  home- 
stead and  the  Dan  Thomas  tract  of  land  in  Montgomery  County 
containing  300  acres,  was  turned  over  to  Mr.  Folk  for  Willis.  While 
these  negotiations  were  pending,  or  just  after  they  were  consummated, 
Hooker  Morris  and  the  plaintiff  Dr.  Parsons,  employed  attorneys  to 
investigate  the  matter  for  them  and  these  attorneys,  after  having 
a  full  explanation  from  A.  W.  Morris  and  Lawson  and,  Folk  as  to 
defendant's  management  of  the  estate  and  its  then  status,  concluded 
there  was  nothing  left  for  the  heirs  of  Mrs.  Morris  and  so  reported 
to  their  clients.  Dr.  Parsons  and  Mr.  Feagin,  one  of  the  attorneys 
who  represented  him  in  this  investigation,  both  corroborate  the 
statements  of  the  defendant  as  to  these  facts. 

Willis  furnished  Morris  with  all  of  the  money  used  in  the  opera- 
tion of  the  saw-mill  during  the  time  it  was  operated  after  Mrs. 
Morris'  death,  and  Morris  turned  over  to  Willis  during  that  time 
all  of  the  proceeds  derived  from  the  business.  The  accounts  be- 
tween them  during  that  time  were  large,  the  books  showing  that 
Willis  had  furnished  money  and  supplies  for  the  business  in  the 
sum  of  $128,000  and  that  Morris  had  paid  Willis  out  of  the  pro- 
ceeds of  the  business  approximately  $80,000. 

At  the  time  the  business  was  closed  down  Morris  owed  Willis 
about  $90,000.  A  large  portion  of  this  indebtedness  was  evidenced 
by  notes  which  were  secured  by  trust  deed  upon  all  of  the  real  estate 
owned  by  Morris,  except  his  homestead  and  the  Dan  Thomas  300  acre 
tract.  When  the  property  was  turned  over  to  Willis,  he  credited  Morris 
with  $58,000  as  the  value  of  the  personal  property  and  thereafter 
brought  suit  in  the  District  Court  of  Galveston  County  on  the 
notes  which  were  pomred  bv  mortgage  lien  on  all  of  the  real  estate 
including  the  lands  that  had  been  purchased  by  Morris  subsequent 
to  his  wife's  death.  The  balance  claimed  to  be  due  on  these  notes 
and  for  which  judgrment  was  rendered  and  the  lien  on  all  of  the  lands 
foreclosed  was  $26,572.50.  Under  this  judsrment  the  lands  were 
sold  and  bought  in  by  Willis,  the  Polk  and  Tyler  County  lands,  from 
which  the  saw-mill  was  supplied  with  losrs,  were  bid  in  for  $10,000 
and  the  Montgomery  County  lands  for  $700  and  these  amounts  were 
credited  on  the  judgment.  No  further  amounts  were  shown  to 
have  been  paid  on  the  judgment  and  no  further  claim  has  ,ever 
been  asserted  against  Morris  by  Willis.  Mon*is  accepted  service 
in  the  Galveston  suit,  admitted  that  the  claim  of  the  plaintiff  therein 
was  just,  and  consented  to  the  judgment  against  him. 
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At  the  time  the  agreement  was  made  with  Willis  to  turn   over 
all    the    property    to    him    in    satisfaction    of    all    the    indebtedness, 
Morris  owed  between  $4,000  and  $5,000  to  parties  other  than  Willis, 
which  the  latter  refused  to  assume,  and  it  was  concluded  that  the 
best  way  to  protect  Willis  against  the  claims  of  these  creditors  was 
to  have  the  deeds  of  trust  foreclosed  by  suit  and  the  land  sold  under 
such  proceedings.     The  record  sustains  the  trial  judge's   conclusion 
that  the  whole  transaction  was  free  from  fraud  as  to  these  plain- 
tiffs, and  it  may  be  added  that  no  fraud  was  intended  as  to  his 
other  creditors  and  that  he  subsequently  paid  the  amounts  due  them. 
About  a  year  after  the  property  was  turned  over  to  Willis  he  sold 
all  of  the  mill  property  and  the  Polk  and  Tvler  County  lands  to  W.  T. 
Carter  for  $50,000.     During  the  time  Willis  had  the  property  he 
advertised   it  for  sale  in  several   papers   and  made  every  effort  to 
secure  a  purchaser  and  finally  sold  to  Carter  for  the  best  price  ob- 
tainable.    At  the  time  of  this  sale  the  portion  of  the  property  sold 
which  belonged  to  the  community  estate  was  worth  at  least  as  much 
as  it  was  at  the  time  of  Mrs.  Morris*  death,  plus  the  costs  of  the 
improvements  and  additions  made  thereto  by  Morris.     When  Carter 
bought  this  property  it  was  understood  between  him  and  Morris  that 
the  latter  was  to  have   a  half   interest  therein.     The  business   was 
thereafter   conducted   by   them    in   the   name   of    Carter   for   several 
years  and  then  the  mill  was  dismantled  and  the  machinery  and  im- 
provements sold  separately.     In  the  settlement  of  their  partnership 
affairs   Morris   acquired   title  to   the   Polk   and   Tyler   County  lands 
involved   in   this   suit.     The   profits   of   this   business   for   the   time 
it  was  conducted  by  Morris  and  Carter,  which  lasted  a  little  more 
than  two  years,  amounted  to  about  $36,000  according  to  their  esti- 
mate of  the  value  of  the  property  at  the  time  the  operations  were 
suspended. 

During  the  time  that  Willis  held  the  property  Morris  operated 
the  saw-mill  for  him  on  a  salary,  and  after  the  sale  to  Carter,  Willis 
in  settlement  of  the  amount  due  Morris,  which  was  about  $2,000,  sold 
him  the  Montgomery  County  lands.  The  deed  to  these  lands  was 
made  to  Carter  at  Morris*  request,  and  the  consideration  recited  was 
$700.  Morris  says  that  he  had  the  deed  made  to  Carter  to  prevent 
his  other  creditors  from  getting  the  land;  that  he  only  wanted 
time  to  liquidate  his  indebtedness  and  that  he  did  pay  all  his  in- 
dehtedncsp.  Thereafter  in  1895  Carter  conveyed  the  lands  to  Morris. 
Mr.  Jones,  who  was  Willis*  land  man,  testified  that  the  considera- 
tion was  recited  in  the  deed  to  Carter  as  $700  in  order  that  tlie 
aecount  on  the  books  of  Willis  would  balance,  that  sum  being  the 
amount  for  which  the  land  was  bid  in  by  Willis  and  carried  on 
his  books. 

Prom  this  statement  of  the  facts,  which  are  fairly  deducible 
from  the  evidence  contained  in  the  record,  it  is  manifest  that  the 
second  assignment  of  error  above  set  out  can  not  be  sustained.  We 
think  the  preponderance  of  the  evidence  sustains  the  conclusion  that 
the  communitv  estate  of  Mrs.  MoUie  P.  Morris  and  the  defendant 
A.  W.  Morris  was  insolvent  at  the  time  of  Mrs.  Morris*  death. 

The   third    assignment   of   error   assails   the   finding   of   the   trial 
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court,  that  the  incTease  in  Talne  of  the  commnnity  property  caused 
by  the  additions  made  thereto  by  Morris  after  his  wife's  death  ex- 
ceeded the  amount  of  increased  community  indebtedness  incurred 
by  him  to  the  extent  of  $5,000.  We  do  not  regard  this  finding  as 
materia]  to  any  issue  in  the  case,  but  think  there  is  evidence  in 
the  record  to  support  it.  If,  as  testified  by  the  defendant  A.  W. 
Morris,  the  conmiunity  estate  at  the  time  of  his  wife's  death  could 
not  hare  been  sold  for  more  than  fifty  percent  of  the  community 
indebtedness,  that  indebtedness  being  $57,500,  it  follows  that  said  es- 
tate was  not  then  worth  more  t£ai  $28,750.  The  total  increase 
of  indebtedness  incurred  by  Morris  for  improvements  is  not  shown 
to  be  more  than  $19,000.  If  the  community  estate  was  worth 
$58,000  at  the  time  of  the  sale  to  Willis,  according  to  these  figures 
its  increased  value  exceed*^!  the  comTPTinitv  indebtednp«<?  incurred 
by  Morris  for  improvements  by  a  much  larger  sum  than  $5,000.  We 
do  not  understand  the  trial  judge  to  mean  by  this  finding  that  the 
increase  in  the  value  of  the  property  exceeded  the  entire  increase 
in  Morris'  indebtedness,  but  only  that  portion  of  said  increased 
indebtedness  incurred  for  renewals  and  improvements  made  upon 
the  community  property  and  for  which  the  corpus  of  the  community 
estate  was  chargeable. 

The  fourth  assignment  of  error  assails  the  judgment  of  the  trial 
court  awarding  the  defendant  A.  W.  Morris  all  the  lands  in  con- 
troversy except  the  homestead  and  the  Dan  Thomas  300  acre  tract, 
on  tlie  ground  that  such  judgment  is  based  upon  the  erroneous  con- 
clusion of  fact  that  the  judgment  for  $26,570  rendered  in  the  District 
Court  of  Galveston  County  and  under  which  said  lands  were  sold, 
was  a  judgment  for  a  community  indebtedness,  when  the  imdis- 
puted  evidence  shows  that  at  least  a  large  portion  of  the  indebt- 
edness for  which  said  judgment  was  rendered  was  the  separate 
indebtedness  of  A.  W.  Morris,  and  that  the  accounts  between  Willis 
and  Morris  had  been  so  kept  as  to  mingle  and  confuse  the  com- 
munity and  separate  indebtedness  as  to  render  it  impossible  to 
determine  what  portion  of  said  indebtedness  was  community  and 
therefore  tlie  community  estate  could  not  be  held  liable  for  any 
portion  of  said  indebtedness. 

In  support  of  this  assignment  appellants  invoke  the  general 
principle  that  if  a  trustee  mingles  trust  funds  with  his  own  the 
beneficiary  may  follow  the  trust  funds  and  claim  all  of  the  prop- 
erty into  which  they  have  gone  except  such  portions  as  the  trustee 
can  show  were  purchased  by  his  separate  fimds.  If  it  be  conceded 
that  the  facts  in'  this  case  show  such  a  mingling  of  funds  as  to 
make  it  impossible  to  determine  what  portion  of  the  indebtedness 
for  which  the  judgment  was  rendered  was  community  and  what 
separate  indebtedness  of  A.  W.  Morris,  and  the  principle  invoked 
applies  generally  in  suits  by  heirs  against  the  survivor  of  a  com- 
munity estate  for  their  interest  in  such  estate,  it  can  have  no  appli- 
cation .in  this  case  for  the  reason  that  at  no  time  after  the  death 
of  Mrs.  Morris  and  up  to  the  time  of  the  sale  to  Willis  was  the 
community  estate  of  sufficient  value  to  discharge  the  community 
indebtedness.     This  being  true,  the  mingling  of  the  accounts  could 
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not  have  injuriously  affected  any  right  of  plaintiffs  and  can  not 
authorize  the  forfeiture  of  defendant's  right  to  dispose  of  the  com- 
munity estate  for  the  payment  of  community  debts.  Brown  v.  Bacon^ 
63   Texas,  698;  Burkitt  v.   Key,  42   S.  W.  Eep.,  231. 

The  proposition  that  a  survivor  of  a  community  estate  has  the 
right  to  sell  the  community  property  for  the  purpose  of  paying 
community  debts  is  too  well  settled  to  require  citation  of  authority. 
It  is  immaterial  how  the  application  of  the  community  property  to 
the  payment  of  community  indebtedness  is  made  if  it  is  so  applied 
in  good  faith  and  at  its  fair  value.  It  may  be  by  sale  of  the  prop- 
erty and  the  application  of  the  proceeds  to  the  extinguishment  of 
the  indebtedness,  or  the  survivor  may  pay  the  indebtedness  out  of 
his  own  funds  and  appropriate  the  conununity  property  if  the  value 
of  such  property  does  not  exceed  such  indebtedness.  Jennings  v. 
Barton,  17  Texas  Ct.  Bep.,  53.  All  of  the  community  debts  were 
paid  by  the  defendant  Morris,  and  the  community  estate  used  in 
making  such  payment  not  being  greater  in  value  than  the  amount 
of  said  debts,  the  plaintiffs  have  no  interest  in  any  of  the  property 
80  disposed  of  by  defendant  and  the  trial  court  did  not  err  in  so 
adjudging. 

Our  conclusion,  before  stated,  that  the  finding  of  the  trial  court 
that  the  community  estate  did  not  at  the  time  of  Mrs.  Morris' 
death,  nor  at  the  time  of  its  sale  to  Willis,  exceed  in  value  the 
community  indebtedness,  and  that  all  of  the  property  owned  by 
Morris  both  community  and  separate,  except  his  homestead  and  the 
Dan  Thomas  place,  was  turned  over  to  Willis  in  settlement  of  all 
the  indebtedness  both  community  and  separate  due  by  Morris  to 
Willis,  disposes  of  the  questions  presented  by  the  fifth  and  sixth 
assignment  of  error  and  said  assignments  are  overruled. 

The  seventh  and  eigrhth  assignments  assail  the  findings  of  the 
trial  court  that  the  judgment  against  Morris  in  the  District  Court 
of  Galveston  County  and  the  sale  of  the  lands  thereunder  was  regular 
in  an  respects  and  that  there  was  no  fraud  in  obtaining  the  judg- 
ment, nor  in  the  sale  thereunder  to  Willis,  or  the  subsequent  sale 
by  Willis  to  A.  W.  Morris,  on  the  ground  that  said  judgment  was 
not  the  result  of  anv  real  litigation  between  the  parties  thereto,  and 
said  suit  was  not  brought  nor  said  judgment  obtained  for  the  pur- 
pose  of  collecting  any  debt  due  by  Morris  to  Willis,  but  for  the 
purpose  of  concealing  and  covering  up  the  title  to  said  land  in 
order  to  defeat  the  claim  of  these  plaintiffs  and  other  creditors  of 
said  Morris. 

We  have  already  disposed  of  this  assignment  by  the  conclusion 
of  fact  that  the  entire  transaction  between  Morris  and  Willis  was 
free  from  fraud.  Morris  had  agreed  and  contracted  with  Willis  to 
deliver  to  him  all  of  his  property  real  and  personal  in  satisfaction 
of  all  his  indebtedness.  Willis  had  a  deed  of  trust  on  the  lands  to 
secure  a  large  portion  of  this  indebtedness  and  the  proper  way  to 
protect  ■  his  title  to  the  land  was  by  suit  and  foreclosure.  Morris 
having  agreed  that  Willis  should  take  the  land  with  the  other  property 
in  settlement  of  the  indebtedness,  good  faith  on  his  part  required 
Vol.  XLVn.  Civil— 17. 
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bim  not  to  attempt  to  defeat  the  suit  brought  by  Willis  to  perfect 
bis  title.  The  agreement  to  turn  over  all  of  the  property  in  satis- 
faction of  all  of  the  indebtedness  having  been  made  in  good  faith 
and  not  in  fraud  of  any  rights  of  plaintiffs  or  other  creditors  of 
Morris,  the  method  by  which  the  agreement  was  finally  consummated 
was  immaterial.  The  fact  that  Morris  had  the  land  conveyed  to 
Carter  could  not,  in  view  of  all  the  evidence  in  the  record,  justify 
the  conclusion  that  he  acted  fraudulently  in  these  transactions. 

There  is  no  merit  in  the  nintb  and  tenth  assignments  which  assail 
the  judgment  generally  on  the  ground  that  it  is  not  supported  by 
the  evidence. 

The  eleventh,  twelfth  and  thirteenth  assignments  assail  the  judg- 
ment upon  practically  the  same  grounds  set  out  in  the  assignments 
we  have  before  discussed,  and  for  the  reasons  before  stated  can  not 
be  sustained.  The  sale  of  the  personal  property  can  not  be  consid- 
ered as  a  separate  transaction  from  the  sale  of  the  real  estate.  While 
the  bill  of  sale  to  the  personal  property  was  made  months  before 
the  deeds  to  the  land,  this  was  due  to  the  method  adopted  in  passing 
the  title  to  the  land  which  required  the  bringing  of  the  foreclosure 
suit  and  a  judicial  sale  thereunder.  The  agreement  by  which  the 
indebtedness  was  settled,  as  before  stated,  disposed  of  all  the  prop- 
erty and  the  method  by  which  that  agreement  was  consummated 
became  immaterial. 

The  fourteenth  assignment  complains  of  the  judgment  in  that 
it  fails  to  allow  plaintiffs  any  recovery  for  the  value  of  the  cattle 
sold  by  the  defendant  A.  W.  Morris  in  1898  for  the  sum  of  $450. 
The  assignment  can  not  be  sustained  because  the  evidence  fails  to 
show  that  the  cattle  so  sold  by  Morris  were  community  property  of 
himself  and  Mollie  P.  Morris^  or  the  increase  from  cattle  belong- 
ing to  said  community. 

The  fifteenth  assignment  complains  of  the  failure  of  the  trial 
judge  to  give  judgment  for  appellants  for  13-28  of  $2,500  which 
amount  was  the  reasonable  rental  value  of  the  homestead  and  the 
Thomas  place  during  the  time  defendant  Morris  held  exclusive  pos- 
session of  said  property  and  collected  rents  therefrom.  The  liability 
of  the  survivor  of  the  community  to  the  heirs  of  the  deceased  spouse 
in  respect  to  the  rents  of  the  community  property  is  not  that  of  a 
trustee,  but  of  a  tenant  in  common.  Unless  the  right  of  the  co- 
tenant  to  the  equal  use  and  enjoyment  of  the  property  is  denied 
by  the  tenant  in  possession,  such  tenant  is  not  liable  for  rents  for 
the  use  of  the  property.  If,  however,  one  tenant  rents  out  the  prop- 
erty and  receives  rents  therefor  he  must  account  to  his  cotenant  for 
his  portion  of  the  rents  so  received.  Akin  v.  Jefferson,  65  Texas, 
142.  There  is  evidence  that  A.  W.  Morris  received  rents  for  *his 
property,  but  the  amount  so  received  is  not  shown.  Morris  testi- 
fied that  he  could  not  tell  how  much  he  had  received,  but  it  was 
less  than  the  amount  he  had  expended  in  improvements  on  the 
property.  Such  being  the  state  of  the  evidence  the  trial  court  did 
not  err  in  refusing  to  give  judgment  for  plaintiffs  for  rents  in 
any  amount. 

The  sixteenth  assignment  of  error  complains  of  the  failure  of  the 
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trial  court  to  render  judgment  for  plaintiffs  for  13-28  of  $128,  that 
being  the  amount  admitted  by  the  defendant  Morris  to  have  been 
received  by  him  as  proceeds  of  the  sale  of  a  one-fifth  interest  owned 
by  said  community  estate  in  a  small  tract  of  land  in  Titus  County, 
Texas.  The  assignment  should  be  overruled  because  the  matter  com- 
plained of  was  not  called  to  the  attention  of  the  trial  court  by  the 
motion  for  new  trial,  and  for  the  further  reason  that  the  amount 
involved  is  so  small  that  the  maxim  "rfc  minimis  non  curat  praeter^' 
applies.  Defendant  had  paid  the  taxes  on  this  land  for  a  number 
of  years,  and  deducting  this  amount  the  balance  due  the  heirs  of 
Mrs.  Morris  was  not  exceeding  $45.  Foster  v.  Van  Norman,  1 
Texas,  636. 

The  seventeenth  assignment  complains  of  the  judgment  of  the 
trial  court  in  awarding  costs  to  the  defendants  Tharp  &  GriflBth  on 
their  disclaimer.  We  think  the  court  erred  in  adjudging  generally 
that  said  defendants  were  entiled  to  recover  their  costs  on  said  an- 
swer, because  under  the  qualified  disclaimer  filed  by  them,  before 
set  out,  they  were  not  entitled  to  recover  costs  against  the  plaintiffs, 
but  this  error  was  rendered  harmless  by  the  final  judgment  which 
adjudged  all  costs  against  the  defendant  Morris. 

\Ve  think  none  of  the  assignment  present  any  sufiicient  "grounds 
for  the  reversal  of  the  judgment  of  the  court  below,  and  that  it 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


James  A.  McDonald  v.  John  F.  McCrabb. 

Decided  October  22,   1007. 

1. — Surveyor'!  Beport — ^Assifirnment  of  Error. 

Under  an  assignment  of  error  that  the  court  erred  in  refusing  to  suppress 
and  strike  out  the  entire  report  of  a  surveyor  appointed  to  establish  a  boun- 
dary line,  the  appellant  is  not  entitled  to  have  considered  the  overruling 
of  his  motion  by  the  trial  court  to  suppress  certain  portions  of  said  report, 
though  such  portions  were  subject  to  the  objections  urged  to  them. 

2. — Same— Eifect   as  Evidence. 

The  report  of  a  surveyor,  appointed  by  the  court  to  make  a  survey  of  a 
boundary  line,  is  in  effect  simply  the  testimony  of  the  surveyor,  and  the 
fact  that  the  report  has  been  admitted  in  evidence  will  not  excuse  a  party 
from  making  objection  to  his  testimony  on  the  witness  stand  to  the  same  effect 
as  the  report  if  the  testimony  is  in  fact  objectionable. 

S. — Surrey— Location    of   line— Xagnetio   Variation. 

To  locate  the  boundary  of  a  grant  from  a  known  beginning  point,  on  a  cer- 
tain course,  the  line  should  be  run,  in  the  absence  of  natural  or  artifloial  objects 
ealled  for  by  the  original  surveyor,  on  the  course  called  for  with  the  true 
magnetic  variation  of  the  compass  at  the  present  time. 

4. — Same— Area  as  evidence. 

Tn  an  endeavor  to  fix  the  true  boundary  of  a  survey  the  area  of  the  same 
Is  only  a  circumstance  to  be  considered  by  the  jury  in  deciding  between  the 
contending  theories. 
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S. — Agreed  Line— ^niange. 

It  18  not  a  sound  proposition  of  law  that  a  line  once  established  between 
contiguous  owners  can  be  changed  only  by  an  agreement  in  writing  signed 
by  such  owners,  and  in  a  boundary  case  the  court  properly  refused  to  instruct 
the  jury  that  the  line  could  only  be  changed  in  that  way. 

6. — Surveyor'!  Beport — ^Xnitmetion  to  Jury. 

In  a  boundary  case  the  court  properly  refused  to  give  a  special  instruction 
by  which  it  would  have  been  left  to  the  jury  to  determine  what  part  of 
a  surveyor's  report  in  evidence  was  competent  and  what  part  incompetent 
evidence.  '  Objections  to  a  surveyor's  report  should  point  out  specifically  the 
parts  objected  to. 

7. — ^Briefs — Statements — ^Rnle  81. 

The  statement  in  a  brief  of^the  evidence  pertinent  to  a  proposition  should 
contain  a  brief  summary  of  the  evidence  upon  the  point,  and  not  the  bare 
statement  of  the  legal  conclusions  of  the  writer  as  to  the  eflfect  of  the  evidence, 
with  a  reference  to  pages  of  the  transcript. 

8. — ^Adverse  Possession — Endosnre  of  Small  Area. 

Where  an  owner's  fence  is  within  and  parallel  to  his  own  boundary  and  an 
adjoining  owner  extends  his  fence  so  as  to  connect  with  such  fence  and  so  en- 
close a  narrow  strip  of  land,  such  enclosure  is  not  sufficient  to  set  ia  motion 
the  statute  of  limitation  in  the  absence  of  actual  cultivation,  use  or  enjoyment 
of  the  strip  so  enclosed.    The  naked  fact  of  enclosure  is  not  sufficient. 

9. — Same — ^Admission   against   Title. 

Where  one  in  possession  of  a  narrow  strip  of  land  on  a  disputed  boundary 
joins  with  the  adverse  claimant  in  the  employment  of  a  surveyor  to  survey 
and  run  out  the  disputed  line,  such  act  is  evidence  that  he  is'  not  claiming 
adversely  beyond  the  true  line. 

Appeal  from  the  District  Court  of  DeWitt  County,  Tried  below 
before  Hon.  James  C.  Wilson. 

Lackey  &  Lewright,  for  appellant. — It  is  the  fundamental  duty  of 
a  surveyor  appointed  by  the  court  to  survey  a  line  in  dispute,  to 
attempt  to  ascertain  the  lines  of  the  two  conflicting  tracts  as  actually 
run  by  the  surveyor  who  made  the  original  surveys;  as  the  report 
of  H.  M.  Henderson  in  this  case  wholly  failed  to  show  a  compli- 
ance on  his  part  with  such  fundamental  duty»  it  should  have  been 
suppressed  on  motion  of  appellant.  Schunior  v.  Sussell,  83  Texas, 
83;  Westbrook  v.  Guderian,  3  Texas  Civ.  App.,  412. 

Since  the  line  here  involved  is  nowhere  described  except  by  call 
for  course  and  distance  from  an  agreed  beginning  comer  on  the 
Guadalupe  River,  and  since  the  jury  found  against  appellee*s  conten- 
tion as  to  an  agreement  between  himself  and  appellant  that  said 
line  should  be  run  by  surveyor  Garrett,  said  line  should  be  run, 
that  is,  aside  from  appellant's  contention  as  to  recognized  boundary, 
soldy  by  course  and  distance  called  for  in  field  notes,  viz.:  N. 
79  Degrees  E.,  with  that  variation  which  will  give  each  of  the 
parties  hereto  the  correct  amount  of  land,  viz.:  8  degrees  15  min- 
utes. Matthews  v.  Thatcher,  76  S.  W.  Rep.,  61;  Jamison  v.  N.  Y. 
&  T.  Land  Co.,  77  S.  W.  Rep.,  969 ;  Reast  v.  Donald,  84  Texas,  652 ; 
Aransas  Pass  Co.  v.  Flippen,  29  S.  W.  Rep.,  813;  New  York  &  T. 
Land    Co.    v.    Thomson,   83    Texas,    179;    Chinoweth   v.    Haskell,    3 
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Peters,  96;  Ayers  v.  Watson,  113  TJ.  S.,  608;  4  Am.  &  Eng.  Eney. 
Law  (2d  ed.),  p.  784,  et  seq. 

When  the  undisputed  proof  in  a  boundary  suit  shows  that  a  cer- 
tain line,  well  defined  by  marked  trees,  has  been  acquiesced  in  and 
recognized  by  tlie  adjacent  landowners  as  the  true  boundary  between 
them  for  the  period  of  approximately  fifty  years,  said  line  must 
be  adopted  as  the  true  boundary,  without  regard  to  where  the  origi- 
nal line  may  have  been  and,  also,  without  regard  to  the  person  who 
originally  marked  such  trees  or  the  kind  of  marks  on  such  trees. 
Wardlow  v.  Harmon,  45.  S.  W.  Sep.,  828;  Blassingame  v.  Davis, 
68  Texas,  695;  Sullivan  V.  Michael,  39  Texas  Civ.  App.,  664. 

Proctors,  Vandenherge  &  Crain,  for  appellee. — ^It  is  the  duty  of  a 
surveyor,  appointed  by  the  court  to  survey  a  line  in  dispute,  in 
making  such  survey,  to  be  guided  therein  by  the  instructions  of  the 
court  as  contained  in  the  order  of  appointment.  Batts,  Stat.,  art. 
5264;  Randall  v.  Gill,  77  Texas,  356. 

Even  where  a  report  of  a  surveyor  appointed  by  the  court  to 
make  a  survey  was  improperly  admitted  in  evidence,  the  error,  if  any, 
is  harmless  where  said  surveyor  testifies .  without  objection  to  all  of 
the  facts  and  statements  contained  in  the  report  were  objected  to 
with  full  opportunity  of  cross  examination.  Bandall  v.  Gill,  77 
Texas,  356;  Wallace  v.  Byers,  14  Texas  Civ.  App.,  580;  Osborne 
&  Co.  V.  Gatewood,  74  S.  W.  Eep.,  72. 

The  undisputed  evidence  shows  that  same  was  insufficient  to  sus- 
tain a  verdict  in  appellant's  favor  for  any  portion  of  the  land  under 
the  ten  years  statute  of  limitation.  Missouri,  K.  &  T.  By.  Co.  v. 
McAnaney,  80  S.  W.  Bep.,  1062;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Vieno, 
26  S.  W.  Bep.,  230  and  cases  cited;  Dotson  v.  Moss,  58  Texas,  155; 
Fordtran  v.  Ellis,  58  Texas,  252;  Turner  v.  Ft.  Worth  &  D.  C.  By., 
30  S.  W.  Bep.,  253;  Barbee  v.  Spivey,  32  S.  W.  Bep.,  346. 

In  order  for  possession  under  the  ten  year  statute  of  limitation  to 
be  of  avail  to  establish  title  to  land,  it  is  essential  that  same  be 
actual,  peaceable,  exclusive,  adverse,  visible,  notorious,  and  hostile  to 
the  entire  world,  and  continuous  and  fair  and  open.  Beall  v. 
Evans,  1  Texas  Civ.  App.,  447;  Mhoon  v.  Cain,  77  Texas,  317; 
Nolan  V.  Mundine,  79  S.  W.  Bep.,  638;  Bracken  v.  Jones,  63  Texas, 
186;  Forsod  v.  Golson,  77  Texas,  667;  Moody  v.  Butler,  63  Texas, 
213;  Satterwhite  v.  Bosser,  61  Texas,  171;  Tucker  v.  Smith,  68 
Texas,  481. 

The  mere  fact  that  in  building  a  fence  on  an  original  subdivision 
of  a  league  of  land  owned  by  him  a  landowner  did  not  inclose 
therein  all  of  the  land  rightfully  belonging  to  his  subdivision  would 
not  confer  upon  his  neighbor  who  owned  and  claimed  the  adjoining 
subdivision,  peaceable  and  adverse  possession  of  that  portion  of  tlie 
land  rightfully  belonging  to  the  subdivision  owned  by  the  builder 
of  the  fence.  Blassingame  v.  Davis,  68  Texas,  595;  Tucker  v.  Smith, 
68  Texas,  481;  Bracken  v.  Jones,  63  Texas,  184. 

Where,  before  the  bar  of  the  statute,  the  owners  of  two  original 
subdivisions  of  a  league  of  land  enter  into  an  agreement  to  have 
the  division  line  between  said  two  subdivisions  located  and  surveyed, 
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and  under  said  agreement  employ  a  surveyor,  and  have  the  line  sur- 
veyed, adverse  possession  which  either  owner  may  have  had  of  any 
of  said  land  is  lost,  and  any  claim  under  the  ten  year  statute  of 
limitation  is  waived.     Mann  v.  Schueling,  68  S.  W.  Rep.,  293. 

BEESE,  Associate  Justice. — ^Appellee  sued  appellant  in  an  action 
of  trespass  to  try  title,  the  real  object  of  the  suit  being  to  determine 
the  boundary  line  between  lands  owned  by  the  parties  respectively. 
The  case  was  tried  with  a  jury  and  by  the  verdict  and  judgment 
the  line  was  established  very  nearly  as  claimed  by  appellee,  varying 
slightly  therefrom.  Prom  the  verdict  and  judgment,  motion  for 
new  trial  having  been  overruled,  this  appeal  is  prosecuted. 

Appellant  is  the  owner  of  a  tract  of  land  designated  as  lot  No.  2 
in  a  subdivision  of  the  Amador  league,  containing  approximately  1040 
acres.  Appellee  owns  the  adjoining  lot  No.  3  containing  approxi- 
mately 1125  acres.  The  subdivision  of  the  league  into  four  parts 
was  made  by  one  Swift,  a  surveyor,  in  1845.  The  dispute  is  over 
the  dividing  line  between  the  two  tracts. 

The  tracts  abutted  on  the  Guadalupe  Biver  as  their  western  bound- 
ary and  the  common  line,  the  location  of  which  is  the  basis  of  this 
suit,  is  thus  described  in  tlie  deeds  of  both  tracts:  "Beginning 
on  the  east  bank  of  the  Guadalupe  Biver,  at  a  stake  from  which  a 
Pecan  tree  bears  N.  16  W.  4  varas,  and  a  Sycamore  bears  S.  46  W. 
4  2-10  varas.  Thence  N.  79  E.  9540  varas  to  a  stake  on  the  east 
line  of  the  league.'*  There  is  no  dispute  between  the  parties  as  to 
the  location,  on  the  bank  of  the  river,  of  the  beginning  point  of 
this  line.  The  line  claimed  by  appellant  starting  from  this  be- 
ginning comer  runs  N.  79  E.  at  a  variation  of  the  compass  of  about 
8  degrees  15  minutes  if  run  straight  from  this  point  to  its  termina- 
tion on  the  east  line  of  the  league,  but  he  further  contends  in  his 
petition  that  this  line  should  run  so  as  to  strike  certain  trees  claimed 
by  him  to  be  on  the  line,  which  would  make  a  line  not  straight  but 
bending  slightly  northward  from  a  straight  line  run  from  the  be- 
ginning point  at  the  variation  mentioned.  The  line  claimed  by 
appellee  starting  from  the  beginning  point  on  the  river,  runs  N.  79 
E.  with  a  variation  of  the  compass  of  approximately  7  degrees  55 
minutes.  The  line  found  by  the  verdict  and  judgment  to  be  the  true 
line  runs  from  the  beginning  point  on  the  river  N.  79  E.  with  a 
variation  of  7  degrees  58  minutes  to  the  east  or  back  line  of  the 
league.  It  was  claimed  by  appellant  that  the  line  contended  for 
by  him  had  been  recognized  and  acquiesced  in  for  over  fifty  years, 
but  the  issue  of  a  line  established  by  recognition  and  acquiescence 
was  not  submitted  to  the  jury.  Appellant  further  claimed  title  to  a 
small  strip  of  the  land,  under  the  statute  of  limitations  of  ten  years, 
and  requested  a  charge  upon  this  issue,  which  the  court  refused. 

Appellee  claimed  in  his  petition  that  the  line  between  hi;mself 
and  appellant  has  been  established  by  agreement  between  them,  by 
W.  B.  Garrett,  a  surveyor,  and  this  issue  was  submitted  to  the  jury, 
but  was  found  against  appellee's  contention. 

The  case,  so  far  as  the  location  of  the  line  is  concerned,  turned 
upon  the  variation  of  the  compass  at  which  such  line  should  be  now 
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run  from  the  undisputed  beginning  point  on  the  river  to  the  back 
line  of  the  league,  so  as  to  retrace  the  footsteps  of  the  original  sur- 
veyor. Upon  application  of  appellant,  H.  M.  Henderson,  a  surveyor, 
was  appointed  to  make  survey  of  the  line  and  report,  and  the  jury 
found  in  favor  of  the  location  of  the  line  established  by  the  survey 
and  report,  as  the  correct  location. 

Appellant  filed  a  written  motion  to  suppress  and  strike  out  the 
entire  report,  map,  etc.,  of  the  surveyor  Henderson  for  certain  rea- 
sons stated  therein,  and  also,  if  the  entire  report  be  not  stricken 
out  that  certain  objectionable  statements  therein,  pointed  out  in  the 
motion,  be  stricken  out.  The  refusal  of  this  motion  to  strike  out 
the  entire  report  is  made  the  basis  of  the  first  assignment  of  error. 
There  is  no  assignment  of  error  to  the  ruling  of  the  court  to  strike 
out  the  designated  portions  of  the  report,  and  if  there  be  error  in 
such  ruling  it  can  not  be  considered.  It  is  only  to  be  considered 
whether  the  entire  report  should  have  been  stricken  out  for  the 
reasons  set  out  in  the  motion. 

Upon  the  same  grounds  appellant  objected  to  the  introduction 
in  evidence  of  the  report  and  map,  which  was  overruled,  to  which 
ruling  a  bill  of  exceptions  was  reserved,  and  this  ruling  is  made 
the  basis  of  the  second  assignment  of  error. 

The  order  of  survey,  whjch  was  not  objected  to,  directed  the  sur- 
vevor : 

1.  To  ascertain  by  actual  survey  on  the  ground  the  true  location 
of  the  disputed  line,  and  in  locating  such  line  to  run  the  same 
from  the  Guadalupe  Eiver  entirely  out  to  the  back  line  of  the 
league,  and  to  make  such  survey  and  run  such  lines  as  shall  enable 
him  to  definitely  fix  upon  the  ground  the  true  location  of  said 
division  line. 

2.  To  prepare  a  map  of  all  lines  run  by  him  in  such  ascertain- 
ment of  said  division  line  showing  the  true  situation  of  said  line 
and  also  showing  all  objects  and  their  markings  which  he  finds  upon 
said  division  line. 

3.  He  shall  notify  the  parties  and  if  either  of  them  claims  a 
line  not  identical  with  the  true  line  as  ascertained  by  him,  he  shall 
designate  such  line  on  his  map,  and  note  all  objects  and  their  mark- 
ing tiiereon. 

4.  To  make  full  report  stating  fully  all  work  done,  the  line  located 
by  him,  his  reasons  for  such  location,  and  also  fully  all  facts  as  to 
any  divergent  line. 

The  order,  as  will  be  seen,  is  very  full  and  specific.  We  will  not 
undertake  to  discuss  all  of  the  several  grounds  of  objection  to  the 
report.  None  of  them  are,  in  our  opinion,  sufficient  to  justify  the 
suppression  of  the  entire  report  upon  appellant's  motion,  or  when 
offered  in  evidence,  upon  his  objection. 

In  endeavoring  to  give  his  reasons  for  his  conclusions  as  to  the 
true  location  of  the  line  the  surveyor  becomes,  perhaps,  too  argu- 
mentative and  possibly  goes  beyond  the  limits  prescribed  in  the  order 
of  survey,  and  it  was  improper  to  incorporate  in  the  report  what 
had  been  told  the  surveyor  by  Garrett,  as  to  appellants'  former  claim 
that  the  post  oak  snag  was  a  line  tree,  but  these  objections  did  not 
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aflford  sufficient  grounds  for  rejecting  the  entire  report.  The  fact 
that  appellant  did  make  the  statement  about  the  post  oak  snag  being 
a  line  tree  was  established  by  other  testimony  including  that  of 
appellant. 

It  is  alleged  that  the  surveyor  made  a  mistake  in  using  the  post 
oak  snag  claimed  at  one  time  by  both  parties  as  a  line  tree,  as  the' 
basis  of  his  work  and  fixed  the  variation  of  the  compass  by  this, 
and  also  that  there  are  numerous  errors  in  calculation  as  to  acreage, 
in  the  report.  These  objections  go  rather  to  the  weight  to  be 
attached  to  the  report  as  evidence  and  not  to  its  admissibility.  Both 
the  report  and  the  testimony  of  Henderson  show  that,  entirely  in- 
dependent of  this  line  tree,  he  regarded  the  variation  at  which  he 
ran  the  line  adopted  by  him  as  the  true  line,  as  the  correct  varia- 
tion. It  may  be  further  said  that  upon  the  trial  Henderson  was 
examined  as  a  witness  and  was  interrogated  very  fully,  both  on  direct 
and  cross-examination,  on  substantially  all  of  the  matters  covered  by 
his  report  and,  without  objection,  repeated  in  his  testimony  sub- 
stantially all  of  the  material  facts  set  out  in  his  report. 

At  the  request  of  appellant  the  court  instructed  the  jury  that 
the  report  was  entitled  to  no  more  weight  than  the  testimony  "of  any 
other  witness,  and  that  the  surveyor  occupies  the .  same  position  as 
any  other  witness.  The  report  was,  in  efiFect,  simply  the  testimony 
of  the  surveyor  and  if  it  had,  in  fact,  contained  objectionable  matter 
as  claimed  by  appellant,  if  the  surveyor  was  allowed,  without  objec- 
tion, to  repeat  such  objectionable  matter  in  his  testimony,  the  error, 
if  any,  in  admitting  the  report  became  harmless.  Notwithstanding 
the  previous  ruling  of  the  court,  upon  the  motion  to  reject  the  report 
and  upon  the  objection  to  its  introduction  in  evidence,  it  was  in- 
cumbent upon  appellant  to  object  to  the  same  evidence  when  oflfered 
in  the  testimony  of  Henderson.  The  court  could  not  properly  make 
the  objection  for  him.  The  fact  that  tlie  evidence  was  first  oflfered 
in  the  written  oflBcial  report,  and  next  in  the  testimony  of  the  wit- 
ness would  not  take  the  question  out  of  tlie  operation  of  the  general 
rule.  The  third  assignment  presenting  substantially  the  same  ques- 
tions, for  the  general  reasons  stated,  is  also  overruled. 

By,  the  fourth  assignment  of  error  appellant  presents  the  con- 
tention that  the  verdict  and  judgment  are  wholly  contrary  to  and 
unsupported  by  the  evidence.  The  contention  can  not  be  sustained. 
The  issue  was  a  very  simple  one;  to  locate  the  linr  from  a  known 
beginning  point,  by  course  and  distance.  There  were  no  calls  for 
natural  or  artificial  objects  to  control  the  call  lor  course.  The  call  for 
a  stake  on  the  east  line  of  the  league  was  not  regarded.  This 
became  upon  the  trial  an  issue  to  be  determined  by  ascertaining  the 
true  variation  of  the  compass  now,  to  fix  the  course  of  the  line 
as  originally  run.  The  evidence  developed  that  this  was  a  matter 
of  great  uncertainty.  There  was  evidence  to  show  that  the  variation 
adopted  by  Henderson  was  the  correct  variation  a.  which  the  line 
should  be  run;  that  the  line  thus  run  corresponded  substantially 
with  the  line  as  previously  run  by  Schleicher  and  Garrett,  surveyors, 
both  making  their  surveys  at  the  instance  of  appellant,  and  also 
that  it  corresponded  with  the  line  run  many  years  ago  by  a  sur- 
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veyor  Hamilton  at  the  instance  of  the  owners  of  the  respective 
tracts  as  marked  by  the  remains  of  an  old  sod  fence  placed  on 
this  line  by  appellant.  The  question  was  peculiarly  one  to  be  de- 
termined by  a  jury.  Given  the  proper  course  from  a  known  starting 
point  the  location  of  the  line  is  not  to  be  controlled  by  quantity  of 
land  in  the  respective  parcels,  though  upon  this  point  also  Henderson 
testifies  that  the  line  adopted  by  him  gives  the  parties  the  proper 
quantity  of  land  in  their  respective  tracts.  Appellant  insists  that  a 
calculation  from  certain  and  fixed  data  shows  that  Henderson  is 
mistaken  in  this.  If  quantity  were  a  controlling  factor  in  the  loca- 
tion of  the  line,  we  might  pay  more  regard  to  this  contention  of 
appellant,  but  it  is  not.  The  deeds  locate  the  line  as  running  N. 
79  E.  from  a  known  and  undisputed  beginning,  and  thus  it  must  be 
run.  Quantity,  it  is  true,  may  be  considered  in  solving  a  doubt  as 
to  the  true  variation  to  be  adopted  in  running  the  line.  It  was  for 
the  jury  to  determine  from  all  the  evidence,  including  the  evidence 
as  to  quantity,  whether  the  variation  adopted  by  Henderson  was 
correct  and  aclnially  retraced  the  line  as  originally  run.  The  assign- 
ment presenting  the  point  is  overruled. 

This  disposes  also  of  the  fifth,  sixth  and  seventh  assignments  of 
error,  and  of  appellant's  contention  that  upon  the  undisputed  evi- 
dence the  line  should  be  run  at  a  variation  of  8  degrees  15  minutes. 
There  is  practically  no  evidence  to  show  that  this  would  be  a  correct 
variation  except  that  a  line  thus  run  from  the  beginning  point  would 
reach  the  back  line  of  the  league  at  the  point  claimed  by  appellant 
to  be  the  true  location  of  the  end  of  the  line,  which  is  the  northeast 
comer  of  his  tract  and  the  further  fact  that  in  a  suit  between 
appellee  and  another  the  north  line  of  his  tract  had  been  so  fixed. 
A  line  so  run  would  not,  in  fact,  strike  any  of  the  trees  claimed  to 
be  line  trees  by  appellant.  There  was  practically  no  evidenc§  to 
show  that  these  were  original  line  trees  or  that  they  marked  the 
line  as  originally  run.  The  jury  refused  to  find  that  the  line  marked 
by  the  trees  claimed  by  appellant  as  line  trees,  was  the  true 
line.  This  is  the  line  contended  for  by  appellant  in  his  answer 
as  the  recognized  line.  It  is  su£5cient  to  say  here  that  the  evidence 
oil  this  point  fully  supports  the  verdict.  The  eighth  assignment  of 
error  presenting  the  point  is  overruled,  as  is  also  the  ninth  assign- 
ment, which  is  without  merit. 

There  is  no  merit  in  the  tenth  assignment  of  error.  The  court 
in  its  charge  only  referred  the  jury  to  the  map  of  the  surveyor 
Henderson  in  directing  them  how  to  shape  their  verdict  in  identifying 
the  line  found  by  them,  and  in  stating  the  issues.  The  charge  left 
the  jury  entirely  free  to  find  either  the  line  claimed  by  appellant, 
the  line  claimed  by  appellee,  that  found  by  the  surveyor  to  be  the 
true  line,  or  any  other  line  which  they  might  determine  to  be  the 
true  line,  and  was  entirely  free  from  any  objectionable  comment  upon 
the  evidence.    This  disposes  also  of  the  eleventh  assignment  of  error. 

Appellant  requested  '  court  to  give  the  following  charge,  which 
wafl  refused: 

'Ton  are  here  instructed,  at  request  of  defendant,  that  when 
the  boundary  line  between  two  adjoining  landowners  is  once  estab- 
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lished  by  agreement  between  said  owners,  or  when  the  line  between 
them  has  for  some  time  been  recognized  or  acquiesced  in  by  them, 
said  line  thus  established  or  recognized  becomes  the  true  line,  and 
is  binding  upon  both  parties  at  interest,  whatever  the  line  as  origi- 
nally run  may  have  been.  When  a  certain  line  has  thus  been  es- 
tablished or  recognized,  it  cannot  be  afterwards  changed  except 
by  agreement  in  writing  signed  by  the  adjoining  landowners." 

The  refusal  is  assigned  as  error,  which  is  overruled.  The  charge 
was  properly  refused.  That  portion  of  it  with  regard  to  a  line  estab- 
lished by  agreement,  standing  alone,  states  a  sound  proposition,  but 
the  other  propositions,  as  stated,  are  not  the  law,  and  the  jury  should 
not  have  been  so  instructed.  It  was  not  incumbent  upon  the  court 
to  separate  the  good  from  the  bad.  Moreover,  there  was  no  evi- 
dence of  an  agreement  to  establish  the  line  as  claimed  by  appellant. 

There  was  no  error  in  refusing  appellant's  fifth  special  instruction 
as  set  out  in  the  thirteenth  assignment  of  error.  The  instruction 
left  it  for  the  jury  to  determine  what  parts  of  the  surveyor^  report 
undertook  to  determine  questions  of  fact,  or  to  include  evidence.  These 
objections  to  the  report  could  only  properly  be  raised  by  setting  out 
specifically  the  parts  objected  to.  It  could  not  properly  be  left  to  the 
jury  to  determine  what  portions  came  under  the  objection. 

By  his  fourteenth  assignment  of  error  appellant  complains  of  the 
action  of  the  court  in  refusing  his  special  instruction  submitting 
the  issue  of  his  right  to  recover  a  portion  of  the  land  in  dispute 
under  his  plea  of  the  statute  of  limitations  of  ten  years.  The  state- 
ment under  the  proposition  advanced  in  the  brief  is  merely  that  the 
undisputed  evidence  showed  that  appellant  had  had  under  fence,  in 
peaceable  and  adverse  possession,  using  and  enjoying  the  same  for 
more  than  ten  years  before  the  institution  of  the  suit,  all  that  part 
of  the  disputed  strip  of  land  lying  north  of  Henderson's  line  adopted 
by  the  jury  and  west  of  the  public  road  adjoining  the  railroad 
where  the  same  crosses  the  two  tracts,  and  that  the  fence  on  the 
north  side  of  that  part  of  the  disputed  strip  was  original^  built  by 
appellee's  predecessor  in  title.  This  statement,  which  is  all  there 
is  on  the  subject,  is  followed  by  a  reference  to  eleven  separate  and  dis- 
connected pages  of  the  transcript.  It  might  very  well  be  doubted 
whether  an  assignment  so  presented  might  not  be  disregarded,  as 
not  in  compliance  with  Rule  31  for  the  preparation  of  briefs,  but 
we  have  concluded  not  to  so  treat  it.  The  statement  should  properly 
have  contained  a  brief  summary  of  the  evidence  upon  the  point,  and 
not  the  bare  statement  of  the  legal  conclusion  as  to  the  effect  of 
the  undisputed  evidence.  Examining,  however,  the  pages  of  the 
record  referred  to  we  find  no  evidence  tending  to  show  any  "cul- 
tivation, use  or  enjoyment^*  of  any  of  the  land  in  dispute,  In  addition 
to  the  naked  fact  that  it  was  under  fence.  This  evidence  tends 
to  show  very  meagerly  that  a  fence  built  by  appellee's  predecessor 
in  title  ran  a  little  north  of  the  line  claimed  by  appellant  a  part 
of  the  way,  and  that  appellant,  more  than .  ten  years  before  the 
trial,  had  run  a  fence  from  this  fence  of  appellee's  across  his  tract 
to  his  south  line  and  thence  into  the  river,  thus  enclosing,  with  his 
own  tract,  a  very  long  and  narrow  strip,  claimed  by  appellant  to 
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contaiD  about  eight  acres,  of  appellee's  tract,  and  that  appellant 
claimed  this  part  so  enclosed  as  part  of  his  own  tract.  There  is 
no  evidence  in  that  part  of  the  record  referred  to  in  the  brief  of 
any  cultivation,  use  or  enjo3Tnent  of  this  strip,  or  indeed  of  any 
of  appellant's  land  within  this  enclosure,  further  than  is  afforded  by 
the  naked  fact  of  the  enclosure.  The  enclosure  was  sufficient  to 
show  possession,  but  the  statute  requires  not  only  possession  but  also 
"cultivation,  use  or  enjoyment,"  something  in  addition  to  and  not 
included  in  the  mere  naked  possession  evidenced  by  the  fencing. 
(Peden  v.  Crenshaw,  38  Texas,  370;  Buster  v.  Warren,  80  S.  W. 
Rep.,  1063;  Cochran  v.  Niday,  93  S.  W.  Rep.,  1028;  Hutcheson  v. 
Chandler,  47  Texas  Civ.  App.,  124.)  The  evidence  did  not  raise 
the  issue  of  limitation. 

It  is  doubtful  whether  the  act  of  appellant  in  joining  his  fence 
to  that  of  appellee,  not  intended  by  him  to  be  on  the  line,  and  in 
fact  a  few  varas  north  of  the  line,  and  thus  enclosing  this  narrow 
strip  several  hundred  varas  long  and  containing  in  all  only  eight 
acres,  belonging  to  appellee,  would  constitute  such  adverse  possession 
as  would  support  the  statute  in  the  absence  of  any  notice  to  appellee 
of  such  adverse  claim  except  that  afforded  by  the  joinder  of  appellant's 
fence  to  his  own  and  thus  enclosing  the  strip  with  the  balance  of 
appellant's  tract. 

The  undisputed  evidence  shows  that  prior  to  the  completion  of 
the  ten  years  bar,  W.  R.  Garrett  was  employed  by  appellant  and 
appellee  jointly  to  survey  and  run  out  this  disputed  line.  He  located 
it  substantially  as  it  was  located  by  Henderson,  which  was  not  satis- 
factory to  appellant  and  he  refused  to  be  bound  by  it.  Appellant 
testified  that  he  never  agreed  that  Garrett  should  run  the  line  without 
r^ard  to  the  line  trees  claimed  by  him,  but  the  evidence  is  undis- 
puted that  he  was  employed  to  locate  the  line,  and  that  there  was  no 
reservation  by  appellant  at  that  time  of  his  claim  to  hold  to  appellee's 
fence  including  in  such  claim  the  strip  as  to  which  he  now  sets  up 
the  defense  of  limitation.  "A  single  lisp  of  acknowledgment  by  de- 
fendant that  he  claims  no  title,  fastens  a  character  upon  his  pos- 
session which  makes  it  unavailable  for  ages."  (Warren  v.  Frederichs, 
83  Texas,  384;  Texas  Western  Ry.  Co.  v.  Wilson,  83  Texas,  157; 
Hand  v.  Swann,  1  Texas  Civ.  App.,  244,  283.)  The  assignment 
presenting   the   question   is   overruled. 

Finding  no  error  the  judgment  is  affirmed. 

Affirmed. 


Deatok  Grocery  Company  v.  International  Harvester  Company 

OP  America. 

Decided  October  23,   1907. 

1. — Corporation — ^mtra  Virei. 

A  corporation  created  for  the  purpose  of  purchasing  and  sellin^^  goods 
has  no  authority  to  bind  itself  by  piaranty  of  the  note  of  another  given 
in  a  transaction  in  which  it  has  no  interest. 
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Stated. 

■^^mgrcaptjle  corporation  guaranteed  payment  of  the  notes  of  a  mer- 
chant*^ laif^eT^  Indebted  to  it  and  in  failing  circumstances,  deriving  no  ben- 
efit therefrom  except  that,  by  enabling  him  to  continue  business  longer  it  was 
enabled  to  collect  a  larger  amount  of  his  debt  to  it  than  it  could  have  done 
if  his  failure  had  been  hastened  by  suit  on  the  notes.  Held  that  the  trans- 
action was  ultra  vires,  disclosed  no  elements  of  estoppel,  and  there  could  be 
no  recovery  upon  the  guaranty. 

Appeal   from   the  District   Court  of  Dallas   County.     Tried   below 
before  the  Hon.  Thomas  F.  Nash. 

7.  N,  £  J.  H.  Dennis,  John  C  Robertson  and  George  A.  Robert-- 
son,  for  appellant. — A  corporation,  other  than  a  surety  and  guar- 
anty company,  has  no  power  to  make  an  accommodation  endorse- 
ment; and  there  being  no  question  of  innocent  purchaser  or  bona  Rde 
holder  for  value  at  issue,  such  attempted  endorsement  is  ultra  vires 
and  void,  and  not  binding  upon  the  corporation,  ev^n  though  it 
may  derive  some  benefit  from  it;  and  being  unable  to  make  the 
endorsement  itself,  the  corporation  can  not  delegate  the  authority 
to  make  it  to  its  officers  and  agents,  and  when  done  by  them,  a 
ratification  by  the  directors  and  stockholders  will  not  bind  the  cor- 
poration, but  if  there  is  any  liability  it  is  the  personal  liability  of 
the  officer  making  the  endorsement.  Revised  Statutes  of  Texas,  art. 
665;  Clark  &  Marshall  on  Corporations,  sees.  125  and  184;  Wheeler 
V.  Everett  Land  Company,  14  Wash.,  630;  Madison  Plank  Boad 
Co.  V.  Watertown  Co.,  7  Wis.,  59;  Twiss  v.  Guaranty  Life  Ass., 
43  Am.  St.  Rep.,  418;  Knickerbocker  v.  Wilcox,  21  Am.  St.  Rep., 
595;  Norton  v.  Derby  National  Bank,  60  Am.  Rep.,  335;  Bank  of 
Genesee  v.  Patchin  Bank,  19  N.  Y.,  312;  Morford  y.  Farmers  Bank, 
26  Barb.,  568;  Bridgeport  Bank  v.  Stone  Dressing,  30  Barb.,  421; 
South  Texas  Nat.  Bank  v.  La  Grange  Oil  Co.,  40  S.  W.,  328; 
Humboldt  Mining  Co.  v.  American  Mfg.  &  Min.  Co.  et  al.,  62  Fed., 
357;  Northside  Ry.  t.  Worthington,  88  Texas,.  562;  Low  v.  Central 
Pac.  Ry.  Co.,  52  Cal.,  53;  Mississippi  &  M.  Ry.  Co.  v.  Howard, 
7  Wallace  (U.  S.),  392;  Lucas  v.  White  Line  Transfer  Co.,  59 
Am.  Rep.,  454;  Penn  Ry.  v.  Alton  Ry.,  118  II.  S.,  290;  Elevator 
v.  Memphis,  etc.,  Ry.,  4  Am.  St.  Rep.,  798;  National  Park  Bank 
V.  Remsen,  43  Federal,  226;  West  St.  Louis  Savings  Bank  v.  Shawnee 
Bank,  95  U.  S.,  557;  Holmes,  etc.,  v.  Willard,  11  L.  R.  A.,  170; 
Berry  v.  Yates,  24  Barb.,  199;  Marine  Bank  v.  Clements,  31  N.  Y., 
33;  Gould  v.  Norfolk  Lead  Company,  9  Cush.,  838. 

Codcrell  &  Orey,  for  appellee. — There  was  good  and  sufficient  con- 
sideration for  the  endorsements  and  they  were  not  accommodation 
endorsements.  Armstrong  Co.  v.  Snyder,  39  S.  W.  Rep.,  379; 
College  Park  v.  Ide,  15  Texas  Civ.  App.,  273;  Wilkins  v.  Carter, 
84  Texas,  438;  Daniel,  Negotiable  Instruments  (4th  ed.),  sec.  185 
and  cases  cited;  1  Page  on  Contracts,  sec.  274,  and  cases  cited;  9 
Cyc,  p.  311  and  numerous  cases  cited. 

Deaton,  as  the  active  vice-president  and  general  manager  of  ap- 
pellant, had  both  the   actual   and   apparent   authority  to  make   the 
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endorsements  to  protect  his  company's  interests.  Panhandle  National 
Bank  v.  Emery,  78  Texas,  499;  Dallas  Ice  Company  v.  Crawford, 
44  S.  W.  Rep.,  875. 

The  incidental  powers  of  a  corporation  authorize  it  to  do  many 
things  in  its  own  interest  which  are  not  specially  authorized  by  its 
charter.  Further  than  this,  it  is  not  every  ultra  vires  act  of  a  cor- 
poration that  is  void.  Fort  Worth  City  Co.  v.  Bridge  Co.,  151  U. 
S.  294;  Book  38  Lawvers'  Ed.,  168;  Steger  v.  Davis,  27  S.  W.  Rep., 
1068. 

If  the  act  of  appellant  in  endorsing  the  notes  sued  on  was  ultra 
vires,  which  we  deny,  it  is  estopped  from  setting  up  this  defense, 
because  the  contract  between  appellee  and  appellant  has  been  per- 
formed by  appellee,  and  appellant  has  received  the  benefits  from 
same,  and  can  not  now  place  appellee  in  statu  quo;  and  to  not  allow 
appellee  to  now  recover  would  be  a  fraud,  and  accomplish  a  legal 
wrong.  7  Thompson's  Commentaries  Law  of  Corporations,  sees. 
8321-2;  same  work,  vol.  4,  sec.  5258;  1  Clark  &  Marshall,  Private 
Corporations,  pp.  569-579;  Miller  v.  American,  etc.,  Ins.  Co.,  20 
L.  R.  A.,  765,  and  note;  Texas  W.  Ry.  Co.  v.  Gentry,  69  Texas, 
625;  Steger  v.  Davis,  27  S.  W.  R.,  1068;  Lewis  v.  American  Sav. 
Tjoan  Assn.,  39  L.  R.  A.,  559,  but  see  specially  last  column,  page  567; 
Panhandle  National  Bank  v.   Emery,   78   Texas,  499. 

KEY,  Associate  Justice. — The  International  Harvester  Company 
of  America  brought  this  suit  against  the  Deaton  Grocery  Company, 
a  private  corporation,  seeking  to  recover  on  eleven  promissory  notes. 
Four  of  the  notes  were  signed  by  E.  W.  Turner,  four  by  Turner 
and  H.  J.  Griffith,  two  by  D.  T:  Sharpes,  and  one  by  G.  A.  Williams. 
None  of  them  were  signed  primarily  by  the  Deaton  Grocery  Com- 
pany,  but  upon   the   back   of   each   was   the   following   endorsement: 

"For  value  received,  I  hereby  guarantee  the  payment  of  the  within 
note,  or  any  renewals  or  extensions  thereof,  and  hereby  waive  pro- 
test, demand,  notice  of  nonpayment  and  diligence,  and  agree  to  be 
liable  thereon  in  the  relation  of  comaker.   (Signed) 

"Deaton  Grocery  Company, 
"Per  G.  W.  Deaton.^' 

The  notes  were  payable  to  the  Harvester  Company,  and  it  is  alleged 
that  all  the  other  parties  were  insolvent  and  sought  to  hold  the 
Deaton  Grocery  Company  upon  the  guaranty  above  set  out. 

The  defendant  answered  by  general  demurrer,  general  denial,  plea 
of  non  est  factum,  failure  of  consideration,  and  that  the  contract 
of  guaranty  was  ultra  vires,  and  not  binding  upon  the  defendant, 
because  nnder  its  charter  as  a  private  corporation  it  was  without 
authority  and  had  no  power  to  make  that  contract.  There  was  a 
jury  trial  resulting  in  a  verdict  and  judgment  for  the  plain tiflE  and 
the  defendant  has  appealed. 

Without  considering  in  detail  the  various  assignments  of  errors  in 
appellant's  brief ^  we  decide  one  point  in  its  favor,  which  decision 
renders  it  nnnecessary  to  consider  other  questions. 

By  the  terms  of  its   charter   appellant   was  •  incorporated   for   the  j 
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purpose  of  purcliasing  and  selling  goods,  wares  and  merchandise 
and  agricultural  and  farm  products.  Under  well  settled  rules  of 
laWy  it  had  no  power  to  engage  in  or  transact  any  other  business 
than  that  specified  in  its  charter.  Of  course,  the  power  and  authority 
conferred  by  the  charter  would  authorize  the  corporation  to  do 
many  things  incidental  to  the  business  for  which  it  was  incorporated, 
but  it  conferred  no  authority  upon  the  corporation  to  act  as  a 
surety  or  guaranty  company;  and  it  could  not,  as  a  general  rule, 
legally  bind  itself  as  a  guarantor  for  other  persons'  debts  in  which 
it  had  no  interest.  Appellee  sought  to  avoid  the  oiTect  of  the 
general  rule  referred  to  by  alleging  and  endeavoring  to  prove  that 
appellant  was  benefited  by  the  guaranty  contract,  and  therefore 
estopped  from  asserting  its  invalidity.  On  that  point  the  case  is 
substantially  as  follows: 

The  several  notes  were  originally  given  for  merchandise  sold  by 
the  Harvester  Company  to  the  makers  of  the  notes,  and  the  Deaton 
Grocery  Company  received  no  part  of  the  consideration  for  wliich  the 
notes  were  given.  E.  W.  Turner  became  obligated,  either  as  original 
maker  or  guarantor  for  the  payment  of  all  the  notes;  and  after 
they  were  due,  and  the  Harvester  Company  sought  to  collect  them, 
G.  W.  Deaton,  the  vice-president  and  general  manager  of  the  Deaton 
Grocery  Company,  at  the  request  of  E.  W.  Turner,  signed  the  name 
of  the  Deaton  Grocery  Company  to  the  contract  of  guaranty  here 
involved,  in  consideration  of  which  the  Harvester  Company  agreed 
to  extend  tlie  time  of  payment.  At  that  time  E.  W.  Turner  was 
merchandising,  and  was  indebted  to  the  Deaton  Grocery  Company 
for  merchandise  which  had  been  sold  him,  which  indebtedness  was 
secured  by  liens  upon  most  of  the  property  owned  by  Turner.  At 
the  time  referred  to.  May  16,  1904,  the  testimony  indicates  that 
Turner  was  heavily  in  debt,  but  it  does  not  show  that  he  was  in- 
solvent, though  in  November  thereafter  he  filed  a  voluntary  petition 
of  insolvency.  Turner  testified  that  on  May  16,  1904,  he  had  assets 
sufficient  to  pay  all  of  his  debts,  and  Deaton  testified  that  he  con- 
sidered him  solvent  at  that  time.  At  any  rate,  he  continued  to 
run  his  business  until  the  following  November,  and  the  Deaton 
Grocery  Company  continued  to  sell  him  goods;  and,  after  the  execu- 
tion of  tlie  guaranty,  collected  from  him  about  $12,000  or  $15,000, 
hut  he  was  still  indebted  to  the  Grocery  Company  at  the  time  he 
filed  his  bankruptcy  petition.  Stewart,  a  witness  for  appellee,  tes- 
tified that  Deaton  told  him  that  Turner  was  indebted  to  the  Deaton 
Grocery  Company  to  such  an  extent  that  they  could  not  afford  for  the 
Harvester  Company  to  sue  Turner,  or  cause  him  any  trouble  in 
regard  to  his  business.  So,  it  is  contended  on  behalf  of  appellee 
that  appellant  derived  a  benefit  from  the  contract  of  guaranty, 
because  the  making  of  it  prevented  a  collapse  in  Turner's  business 
earlier  than  it  did  occur,  thereby  enabling  appellant,  in  part,  to 
collect  what  Turner  was  owing  it.  Stewart,  who  was  appellee's 
agent,  further  testified  that  he  told  Deaton  that  appellee  was  pressing 
Turner  for  payment;  that  he  had  instructions  if  Turner  failed  to 
pay  to  return  the  notes  for  suit;  that  Turner  told  him  that  he  could 
not  pay  the  notes  then,  and  referred  him  to  Deaton  to  help  him 
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out;  that  Deaton  told  him  he  would  see  Turner  about  it^  and  if 
the  appellee  would  agree  to  a  reasonable  extension,  and  Turner  de- 
sired it,  he  would  endorse  the  notes;  and  made  the  further  state- 
ment that  Turner  was  indebted  to  appellant  to  such  an  extent  that 
he  could  not  afford  for  appellee  to  sue  him.  This  constitutes  a 
summary  of  the  testimony  favorable  to  appellee,  and  does  not  include 
certain  evidence  submitted  in  behalf  of  appellant. 

After  careful  consideration  we  have  reached  the  conclusion  that 
if  it  l)e  conceded,  wliich  however  was  not  shown,  that  Turner  was 
insolvent  at  tlie  time  that  the  contract  of  guaranty  was  made,  and 
that  by  reason  of  appellee's  extension  of  time  on  its  debt,  appellant 
collected  more  from  Turner  than  it  otherwise  would,  still  the  con- 
tract of  guaranty  was  ultra  vires,  and  is  not  binding  upon  appellant; 
and,  in  support  of  this  conclusion,  the  following  authorities  are  cited: 
Nortli  Side  By.  Co.  v.  Worthington,  88  Texas,  562;  South  Texas 
Nat.  Bank  v.  La  Grange  Oil  Co.,  40  S.  W.  Rep.,  328;  Bank  of 
Genesee  v.  Patchin  Bank,  19  N.  Y.,  312;  Filon  v.  Miller,  60  Hun., 
682;  National  Park  Btfnk  v.  German-American  Co.,  116  N.  Y.,  281; 
Twiss  V.  Guaranty  Life  Ass'n,  43  Am.  St.  Bep.,  418;  Knickerbocker 
V.  Wilcox,  21  Am.  St.  Bep.,  595;  Norton  v.  Derby  Natl.  Bank,  60 
Am.  Bep.,  335;  National  Park  Bank  v.  Bemsen,  43  Fed.  Bep.,  226; 
Humbolt  Mining  Co.  v.  American  Mfg.  &  Mining  Co.,  62  Fed.  Bep., 
357;  Bridgeport  City  Bank  v.  Empire  Stone  Dressing  Co.,  30  Barb., 
421;  Morford  v.  Farmers  Bank,  26  Barb.,  568. 

The  statute  of  this  State  which  authorizes  the  creation  of  private 
corporations  declares  that  "No  corporation  created  under  the  provi- 
sions of  this  title  shall  employ  its  stock,  means,  assets  or  other  prop- 
erty, directly  or  indirectly,  for  any  other  purpose  whatever  than  to 
accomplish  the  legitimate  objects  of  its  creation.'*  (Bev.  Stats., 
art.  665.)  If  it  be  conceded  that  the  statute  quoted  is  no  more 
than  a  reiteration  of  the  common  law  upon  the  subject,  nevertheless, 
tlie  fact  that  it  was  incorporated  into  the  statute  is  evidence  of  an 
intense  legislative  purpose  to  restrict  corporations  to  the  objects  for 
which  they  were  created.  Clark  &  Marshall  on  Corporations  lay  down 
these  rules: 

"Ordinarily,  in  the  absence  of  express  authority,  a  corporation 
has  no  power  to  enter  into  a  contract  as  surety  or  guarantor,  and 
thus  lend  its  credit  to  another  corporation  or  person,  for  such  an 
act  is  not  usually  necessary  or  proper  in  the  conduct  of  its  busi- 
ness. The  objection  to  such  a  contract,  said  Judge  Taft,  ^is  that  it 
risks  the  funds  of  the  company  in  a  different  enterprise  and  business 
under  the  control  of  another  and  different  person  or  corporation, 
contrary  to  what  its  stockholders,  its  creditors  and  the  State  have 
the  right  from  its  charter  to  expect.'  It  can  make  no  difference 
that  the  corporation  is  benefited  by  the  contract  or  receives  a  con- 
sideration, if  the  contract  is  not  within  the  scope  of  its  business.'" 
(Sec.  184.)       ' 

"The  rule  that  a  corporation  has  such  powers  only  as  are  con- 
ferred by  its  charter,  is  based  upon  the  ground  that  a  corporation 
derives  its  powers,  as  well  as  its  existence,  from  the  State,  and  not 
on  the  ground  that  the  exercise  of  the  powers  not  so  conferred  is 


272  Texas  Civil  Appeals  Beports,  Vol.  47.        [October, 

injurious  to  the  corporation  or  its  members.  And  it  follows,  there- 
fore, that  a  corporation  has  no  power  to  make  contracts  or  engage 
in  transactions  which  are  foreign  to  the  objects  for  which  it  was 
created,  merely  because  such  contracts  or  transactions  will  be  bene- 
ficial to  it.  Nor  can  such  powers  be  conferred  by  consent  of  the 
shareholders  or  by  the  by-laws  adopted  by  them.  It  follows  that 
an  act  which  is  not  within  the  powers  of  a  corporation  can  not  be 
ratified  by  the  stockholders,  even  though  all  may  consent,  so  as  to 
become  valid.'*     (Sec.  125.) 

The  leading  case  in  this  State  is  Northside  Railway  Co.  v.  Worth- 
ington,  supra,  and  the  following  excerpt  is  taken  from  the  opinion 
of  Chief  Justice  Gaines  in  that  case: 

"It  is  contended  on  behalf  of  the  plaintiffs  in  error,  that  the 
execution  of  the  bonds  was  ultra  vires,  and  that  therefore  they  are 
void.  In  determining  this  question  we  may  recur  to  a  few  leading 
principles.  Corporations  are  the  creatures  of  the  hrw,  and  they 
can  only  exercise  such  powers  as  are  granted  by  the  law  of  their 
creation.  An  express  grant,  however,  is  not  necessary.  In  every 
express  grant  there  is  implied  a  power  to  do  whatever  is  necessary 
or  reasonably  appropriate  to  the  exercise  of  the  authority  expressly 
conferred.  The  difficulty  arises  in  any  particular  case,  whenever 
we  attempt  to  determine  whether  the  power  of  a  corporation  to  do 
an  act  can  be  implied  or  not.  The  question  has  given  rise  to  much 
litigious  controversy,  and  to  much  conflict  of  decision.  It  is  not 
easy  to  lay  down  a  rule  by  which  the  question  may  be  determined; 
but  the  following  as  announced  by  a  well-known  text  writer,  com- 
mends itself  not  only  as  being  reasonable  in  itself,  but  also  as  being 
in  accord  with  the  great  weight  of  authority: 

"^Whatever  be  a  company's  legitimate  business,  the  company  may 
foster  it  by  all  the  usual  means;  but  it  may  not  go  beyond  this. 
It  may  not,  under  the  pretext  of  fostering,  entangle  itself  in  pro- 
ceedings with  which  it  has  no  legitimate  concern.  In  the  next  place 
the  courts  have  however  determined  that  such  means  shall  be  direct, 
not  indirect;  i.  e.,  that  a  company  shall  not  enter  into  engagements, 
as  the  rendering  of  assistance  to  other  undertakings  from  which  it 
anticipates  a  benefit  to  itself,  not  immediately,  but  mediately  by 
reaction,  as  it  were,  from  the  success  of  the  operations  thus  en- 
couraged— all  such  proceedings  inevitably  tending  to  breaches  of  duty 
on  the  part  of  the  directors,  to  abandonment  of  its  peculiar  objects 
on  part  of  the  corporation.'     Green's   Brice's   Ultra   Vires,'  88. 

"In  short,  if  the  means  be  such  as  are  usually  resorted  to  and 
a  direct  method  of  accomplishing  the  purpose  of  the  incorporation, 
they  are  within  its  powers;  if  they  be  unusual  and  tend  in  an  indirect 
manner  only  to  promote  its  interests,  they  are  held  to  be  ultra  vires. 
For  example,  a  railroad  company  may  establish  and  maintain  refresh- 
ment houses  along  its  line  for  the  accommodation  of  its  passengei^. 
Flanagan  v.  Great  Western  Ry.,  L.  E.,  7  Eq.,  116.  Such  estab- 
lishments are  not  unusual,  are  strictly  subordinate  to  the  main 
purpose  for  which  such  companies  are  created,  and  tend  immediately 
to  increase  their  traffic.  So  it  has  been  held  that  a  railroad  cor- 
poration has  the  power  to  contract  with  the  owner  of  a  steam  vessel 
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to  xnaintain  a  through  traflBc  and  carry  beyond  its  line,  and  that 
it  can  recover  of  the  owner  of  such  vessel  damages  to  goods  resulting 
from  its  unseaworthiness,  for  which  the  company  has  had  to  .pay. 
South  Wales  Ey.  Co.,  v.  Redmond,  10  C.  B.  (N.  S.),  675.  It  is 
now  generally  recognized  that  a  railway  company  may  contract  to 
carry  beyond  its  line,  and  it  would  seem  to  follow  that  a  reasonable 
traffic  arrangement  with  another  carrier  for  through  transportation 
is  legitimate.  On  the.  other  hand,  in  Coleman  v.  Eastern  Counties 
By.  Co.,  10  Bea.,  1,  the  performance  of  a  contract  by  which  the 
company  sought  to  establish  a  line  of  steamships  between  a  terminus 
of  one  of  its  branches  and  a  foreign  port,  and  by  which  it  attempted 
to  guarantee  a  dividend  on  the  venture,  was  enjoined.  Upon  a 
hasty  consideration  the  two  cases  may  appear  not  clearly  distinguish- 
able; but  we  think  them  entirely  consistent,  and  that  they  well 
illustrate  the  rule  which  we  have  stated.  In  the  former  the  contract 
was  subsidiary  to  the  legitimate  business  of  tlie  company,  and  was 
such  as  was  reasonable  and  appropriate  to  a  railroad,  one  of  the 
termini  of  which  was  upon  the  seashore.  It  tended  directly  to 
increase  the  traffic  of  the  company.  In  the  latter,  the  establishment 
of  the  line  of  steamships  was  not  subordinate  to  the  business  of 
the  railroad  company,  but  was  in  its  nature  a  distinct  enterprise. 
It  tended  to  increase  the  business  of  the  port  to  which  the  company's 
branch  line  extended,  and  the  increase  of  the  business  of  the  port 
tended  to  increase  the  traffic  of  the  railroad;  but  this  was  a  mediate 
and  not  a  direct  result. 

*'A8  illustrative  of  the  principle  which  we  have  announced,  we  call 
attention  to  some  cases  in  addition  to  those  already  cited. 

"In  Davis  v.  Old  Colony  Ry.,  131  Massachusetts,  258,  it  is  held 
that  it  is  beyond  the  powers  of  a  railway  company  or  of  a  cor- 
poration organized  under  the  general  statutes  of  Massachusetts  for 
the  manufacture  and  sale  of  musical  instruments,  to  guarantee  the 
payment  of  the  expenses  of  a  musical  festival.  The  opinion  in  that 
case  is  by  Chief  Justice  Gray,  and  is  a  very  able  and  exhaustive  dis- 
cussion of  the  question. 

"In  Pearce  v.  Madison  &  I.  'Ry.  Co.,  21  Howard,  441,  it  was  held 
that  two  railroad  companies  which  had  consolidated  were  not  author- 
ized to  establish  a  steamboat  line  to  run  in  connection  with  their 
railroads. 

"In   Plymouth"  Ry.   v.    Colwell,    39    Pa.    St.,   337,   it   was   decided 
that  a  railway  company  was  not  authorized  by  its  charter  to  main- 
tain a  canal. 
I  "In  Tomkinson  v.  Southern-Eastern  Ry.,  L.  R.,  35  Chancery  Division, 

||  676,   it  was  held   that   a   proposed   subscription   by   the   company    to 

an  institution  known  as  the  'Imperial  Institute,^  was  not  prevented 
I  from   being   ultra   vires   by   the   fact   that   the   establishment   of   the 

'  institute  might  benefit  the  company,  by  causing  an  increase  of  pas- 

senger traffic  over  their  line. 

"To   these   cases   others   might   be   added,    but   they    are    sufficient 
to  illustrate  the  doctrine  that  a  corporation,  created  for  the  purpose 
of  carrying  on  a  business  under  a  statute  which  merely   states  the 
Vol.  XLVIL  Civil— 18. 
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nature  of  the  business  and  does  not  further  define  its  powers,  may 
exercise  such  powers  as  are  reasonably  necessary  to  accompliE^  the 
purpose  of  its  creation;  and  it  may  be  such  as  are  usually  inci- 
dental in  practice  to  the  prosecution  of  the  business  and  no  more. 
See  Chewacla  Lime  Works  v.  Dismukes,  87  Ala.,  344;  Searight  v. 
Payne,  6  Lea.   (Tenn.),  283. 

"These  principles  applied  to  the  facts  of  this  case,  lead  to  the 
conclusion  that  neither  the  Port  Worth  City  Company  nor  the 
Northside  Street  Railway  Company  had  the  power  to  extend  its 
credit  to  foster  the  interests  of  the  other  company.  Viewed  in  the 
light  of  the  peculiar  facts  of  the  case,  it  is  apparent  that  the  building 
up  and  settlement  of  the  suburb  tended  to  increase  the  business  of 
the  street  railway  which  connected  that  suburb  with  the  city  of  which 
it  was  the  outgrowth.  On  the  other  hand,  it  is  equally  clear  that 
the  establishment  of  the  street  railway  tended  to  promote  the 
enterprise  of  the  other  corporation.  It  is  also  clear  that 
the  establishment  and  maintenance  of  a  street  railway  is  not  an 
object  which  was  expressed  in  the  articles  of  incorporation  of  the 
city  company,  and  that  the  building  up  of  an  addition  to  a  city  is 
not  a  purpose  expressed  in  the  charter  of  the  other  corporation. 
That  the  success  of  the  one  enterprise  tended  to  promote  the  success 
of  the  other  was  not  itself  sufficient  to  authorize  the  one  corporation 
to  aid  the  other,  for  the  reason  that  the  benefit  which  was  to  accrue 
was  not  the  direct  result  of  the  means  employed. 

"The  transaction  in  controversy,  when  properly  analyzed  and  stripped 
of  its  form,  is  one  in  which  the  two  corporations  agreed  to  borrow 
a  sum  of  money  to  be  divided  between  them,  and  that  each  should 
become  the  surety  for  the  other  for  the  amount  received  by  such 
other.  It  is  too  well  settled  to  require  the  citation  of  authority, 
that  a  corporation  of  the  character  of  those  in  question,  in  the 
absence  of  statutory  authority,  can  not  bind  itself  by  accommodation 
paper  executed  for  the  benefit  of  another  party.  It  follows,  that 
if  either  corporation  in  this  case  is  to  be  held  bound  for  more  than 
its  proportionate  amount  of  the  debt  incurred,  it  must  be  upon 
the  ground  that  it  had  power  to  aid  in  the  prosecution  of  the  busi- 
ness of  the  other. 

"Did  the  street  railway  company  have  such  power?  If  it  is  to  be 
held  that  because  of  the  indirect  benefits  which  would  result  to 
it  from  the  success  of  the  enterprise,  it  was  authorized  by  the  law 
to  aid  in  building  up  the  suburbs  of  the  city  company,  then  it 
should  also  be  held  that  it  had  the  power  to  employ  its  funds  and 
and  its  credit  in  fostering  any  other  undertaking  which  was  cal- 
culated to  increase  the  population  of  the  city  of  Port  Worth  or  of 
any  portion  of  the  territory  which  lies  along  its  line.  The  effect 
of  that  ruling  would  be  to  empower  every  business  corporation  not 
only  to  carry  on  the  very  business  it  was  created  to  prosecute,  but 
also  to  engage  in  every  enterprise  which  would  tend  to  increase 
the  volume  of  its  principal  business  and  the  revenues  to  be  derived 
therefrom.  This  would  leave  the  scope  of  its  operations  without 
any  reasonable  limit.  That  such  is  not  the  law,  the  authorities 
already  cited  are  suflBcient  to  show.     Street  railways  are  projected  for 
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the  carriage  for  hire  of  people  living  within  and  near  cities  and 
towns.  Street  railway  companies  are  chartered  for  the  specific  pur- 
pose of  establishing  and  operating  street  railways^  and  not  to  in- 
crease the  population  of  the  towns  and  cities  through  which  they 
are  established — ^though  their  operation  may  have  that  eflEect,  and 
though  an  increase  of  population  may  result  indirectly  to  their 
benefit. 

'The  same  principles  apply  to  the  case  of  the  Fort  Worth  City 
Company.  The  general  law  in  force  at  the  time  this  corporation 
was  created  provided,  that  a  private  corporation  might  be  formed 
for  the  purpose,  among  others,  of  'the  purchase,  subdivision  and 
sale  of  lands  in  cities,  towns  and  villages.*  Laws  1885,  p.  59.  We 
couptrue  this  to  give  the  power  to  purchase  lands,  and  to  lay  them 
off  into  streets,  blocks  and  lots  and  to  sell  them  in  subdivisions  for 
the  purpose  of  profit.  Many  enterprises  suggest  themselves  which 
might  be  entered  into  by  such  a  corporation,  which  would  tend  to 
promote  the  success  of  the  undertaking.  As  a  general  rule,  there 
is  probably  none  that  would  be  better  calculated  to  t)roduce  that 
effect  than  the  construction  and  maintenance  of  an  ordinary  railroad. 
But  can  it  be  said  that  such  a  corporation  has  the  power  to  embark 
its  capital  in  such  an  enterprise?  A  limit  must  be  laid  down  as 
to  the  implied  powers  of  a  corporation;  and  with  reference  to  a 
company  chartered  for  a  business  purpose,  we  think  the  proper  line 
of  demarcation  is  between  those  powers  which  are  reasonably  neces- 
sarv  to  the  business,  or  which  are  usually  incident  to  its  prosecution, 
and  those  which  are  not.** 

There  is  no  merit  in  appellee's  contention  that  appellant  is  es- 
topped from  denving  its  liability.  If  the  doctrine  of  estoppel  can 
be  invoked  to  defeat  a  plea  of  ultra  vires,  such  doctrine  has  no 
application  to  this  case.  Appellee  is  not  in  the  attitude  of  an 
innocent  purchaser  or  bolder  without  notice.  At  the  time  that  the 
contract  of  guaranty  was  made  the  law  charged  it  with  notice  of 
the  fact  that  the  Deaton  Grocery  Company  had  no  power  to  make 
that  contract,  and  that,  for  that  reason,  the  contract  was  null  and 
void.  The  Deaton  Grocery  Company  received  nothing  from  appellee 
or  anyone  else  as  a  consideration  for  making  the  contract;  and  there- 
fore is  not  now  withholding  from  appellee  or  anyone  else  anythinff 
received  by  it  upon  the  contract.  For  these  reasons  the  facts  fall 
short  of  what  is  necessary  to  constitute  an  estoppel. 

Placinfif  upon  the  testimony  the  most  favorable  construction  con- 
tended for  by  appellee,  our  conclusion  is  that  the  contract  sued 
upon  is  void,  and  appellant  is  not  liable  thereon;  and,  for  that 
reason,  the  judgment  will  be  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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W.  T.  Hall  et  al.  v.  W.  C.  Hdpfhines. 

Decided  October  23,   1907. 

1. — Stake-Holder— Deposit — ^Forfeiture. 

Where  plaintiff  deposited  money  as  a  forfeit  if  be ,  failed  to  complete 
a  purchase  of  land  contracted  for  under  an  agreement  by  the  seller  to  furnish 
a  good  and  sufficient  deed  and  abstract  of  title,  he  was  entitled  to  recover 
the  same  from  the  stakeholder  where  the  seller  failed  to  comply  with  such 
undertaking. 

2. — Yendor  and  Furcbaser^Eents. 

One  who,  on  his  undertaking  to  purchase  land,  on  representations  that  the 
vendor  had  good  title,  received  possession  and  leased  same  to  a  tenant,  after 
which  he  failed  to  complete  the  purchase  because  of  defects  in  the  title,  was 
not  liable  for  the  rents  where  he  had  received  none  from  the  tenant  and  had, 
on  abandoning  the  trade,  instructed  the  seller  to  look  to  the  tenant  for  the 
rents. 

Appeal  from'  the  County  Court  of  Johnson  County.  Tried  below 
before  Hon.  J.   D.   Goldsmith. 

Davis  &  Davis,  for  appellants. 

Walker  &  Baier,  for  appellee. 

KEY,  Associate  Jostice.— This  suit  originated  in  a  justice  of 
the  peace  court,  but  was  finally  tried  in  the  County  Court.  The 
plaintiff  Huffhines  sued  W.  T.  Hall  &  Company  to  recover  $100 
held  by  them  as  stakeholders.  Hall  &  Co.  impleaded  the  First 
National  Bank  of  Amarillo  and  AV.  H.  Fuqua.  Fuqua  asserted  no 
ri<?ht  to  the  money,  but  the  bank  did,  alleging  that  the  plaintiff 
had  forfeited  his  right  thereto  by  failure  to  comply  with  a  contract 
for  the  purchase  of  certain  real  estate  belonging  to  the  bank.  The 
bank  also  filed  a  cross-action  claiming  $150  as  rent  of  the  land 
while  in  possession  of  the  plaintiff. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment 
rendered  for  Huffhines  for  the  $100,  and  against  the  bank  on  its 
cross-action.  That  judgment  is  complained  of  in  several  respects, 
but  we  have  reached  the  conclusion  that  the  objections  to  it  are 
untenable. 

The  contract  for  the  sale  of  the  land  was  in  writing,  and  was 
a  contract  between  W.  H.  Fuqua  and  the  plaintiff  Huffhines  for 
the  sale  of  the  land  by  the  former  to  the  latter.  The  bank  was  not 
a  party  to  the  contract;  however,  we  do  not  rest  our  decision  of 
the  case  upon  that  point.  While  the  contract  stipulated  that  the 
the  $100  delivered  by  the  plaintiff  to  Hall  &  Company  was  to  be  for- 
feited if  he  failed  to  comply  with  his  part  of  the  contract,  it 
also  stipulated  that  Fuqua  was  to  furnish  him  a  good  and  sufficient 
deed  and  abstract  of  title  to  the  land.  There  was  a  failure  to 
comply  with  that  stipulation,  and,  for  that  reason^  Huffhines  was 
entitled  to  the  $100  held  by  Hall  &  Company. 

As  to  the  other  branch  of  the  case^  while  it  is  true  that  Huffhines, 
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Boon  after  the  contract  was  niade^  rented  the  land  to  one  Dotty, 
there  was  evidence  sufficient  to  show  that  he  was  induced  to  pursue 
that  course  by  the  positive  assurance  of  Hall  &  Company  that  the 
title  was  good;  and  when  the  abstract  was  furnished  and  showed 
the  contrary,  he  carried  tlie  tenant  to  Hall  &  Comppr.y  and,  in 
effect,  told  them  to  look  to  tlie  tenant  for  rents  and  received  no 
part  of  them  himself.  The  land  was  rented  on  shares,  and  the 
testimony  shows  that  the  tenant  harvested  the  landlord's  portion  and 
left  it  upon  the  farm,  and  that  Hall  &  Company  took  possession 
of  the  farm  and  soon  after  sold  it  for  the  bank.  Not  having  re- 
ceived any  of  the  rents  himself,  and  having  been  induced  to  make 
the  rental  contract  by  the  assurance  of  Hall  &  Company,  the  bank's 
agents,  that  the  title  was  good^  we  do  not  think  the  plaintiff  should 
be  held  liable  to  the  bank  for  the  rents. 

No   reversible   error   has   been   pointed   out   and   the   judgment   is 
affirmed. 

Affirmed, 


John  J.  Foley  v.  Frank  Northrup. 

Decided  October  23,   1907. 

1. — Fast  BriTing— -Personal  Injary — Charge. 

In  a  suit  for  personal  injuries  caused  by  fast  and  unlawful  driving  on 
the  street  of  a  city,  charge  considered,  and  held  not  subject  to  the  objection 
that  it  was  upon  tlie  weight  of  the  evidence. 

2. — Same — Speed    Ordinance. 

The  violation  of  a  speed  ordinance  in  a  city  is  negligence  per  se^  and  for 
any  damage  proximately  resulting  therefrom  a  person  violating  such  urdinnnce 
IS  liable  without  regard  to  the  degree  of  care  he  may  have  been  exercising 
otherwise  in  the  management  of  his  horse. 

S. — ^Same — Xalice — Exemplary  Damages. 

Where  negligence  is  so  gross  as  to  evince  a  conscious  indifference  to  con- 
sequences, exemplary  damages  may  be  awarded.  It  is  not  necessary  that  the 
injury  be  willful.  Evidence  considered,  and  held  sufficient  to  support  a  verdict 
and  judgment  for  exemplary  damages  in  a  suit  for  damages  resulting  from  fast 
driving  in  a  city. 

4. — ^DefectlTe  Pleading — ^Absence  of  Exception — Evidence. 

Because  a  petition  may  be  subject  to  special  exception  is  no  reason  for 
the  exclusion  of  evidence  upon  issues  fairly  made  by  its  averments,  in  the 
absence  of  such  exception. 

5.— Pleading — Supplemental  Petition,  Offloc  of. 

The  office  of  a  supplemental  petition  is  to  present  matters  in  avoidance  of 
defenses  pleaded  by  the  defendant,  and  such  pleading  should  not  be  used 
to  amend  or  cure  a  defective  statement  of  the  cause  of  action. 

6.r-Gompromite  Verdict — ^Kew  Trial. 

Where  a  new  trial  was  sought  on  the  ground  that  the  jurors  each  wrote 
the  eum  he  thought  ought  to  be  assessed  against  the  defendant  and  agreed  that 
the  verdict  should  be  the  average  of  such  sums,  and  upon  hearing  the 
motion  for  new  trial  the  court,  upon  sufficient  evidence,  overruled  the  same, 
the  ruling  of  the  court  will  not  be  disturbed  on  appeal.  Act  of  Twenty-ninth 
Jj^tlature,  General  Laws,  1905,  page  21,  criticised. 
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Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.   Chas.   E.   Ashe. 

W.  J.  Howard,  for  appellant — ^In  order  to  have  warranted  the  re- 
covery of  punitory  or  exemplary  damages  against  the  defendant, 
Foley,  he  must  have  had  some  bad  motive  or  have  been  guilty  of 
such  reckless  conduct,  either  intentional  or  so  grossly  negligent,  as 
to  show  or  evidence  a  conscious  disregard  of  the  rights  of  the  plain- 
tiff, Northrup.  International  &  G.  N.  Ey.  Co.  v.  Brazzil,  78  Texas, 
317;  International  &  G.  N.  Ey.  Co.  v.  Garcia,  70  Texas,  208;  Mis- 
souri P.  By.  Co.  V.  Shuford,  72  Texas,  170;  Dallas  City  By.  Co. 
V.  Beeman,  74  Texas,  294;  Erie  T.  &  T.  Co.  v.  Kennedy,  80  Texas, 
72 ;  International  &  G.  N.  By.  Co.  v.  Cocke,  64  Texas,  156. 

An  ordinance,  the  violation  of  which  is  the  basis  of  a  cause  of 
action,  must  be  pleaded  by  original  or  amended  petition,  and  can 
not  be  set  out  in  a  supplemental  petition  as  constituting  a  part 
of  the  cause  of  action,  only  defensive  matters  by  way  of  replica- 
tion being  properly  pleaded  by  supplemental  petition.  Coles  v. 
Kelsey,  2  Texas,  675;  Crescent  Insurance  Co.  v.  Camp,  64  Texas, 
525. 

A  verdict  of  a  jury  which  is  not  made  up  from  and  based  on 
the  evidence  introduced  in  the  case,  but  is  made  up  from  and 
based  on  a  compromise  arrangement,  is  invalid  and  will  not  support 
a  judgment.  General  Session  Laws  of  Texas,  Twenty-ninth  Legis- 
lature (1905),  page  21;  Gulf,  C.  &  S.  R  By.  Co.  v.  Johnson,  99 
Texas,  337;  Texas  Midland  B.  B.  Co.  v.  Byrd,  41  Texas  Civ.  App., 
164;  22  Am.  &  Eng.  Ency.  of  Pleading  and  Practice,  pp.  855  to 
859;  Bichardson  v.  Coleman,  131  Indiana,  210;  Ostrander  v.  Lansing, 
111  Mich.,  693;  Adams  v.  Yazoo  B.  B.  Co.,  77  Miss.,  194;  Meyer 
V.  Shamp,  51  Neb.,  424. 

A.  C.  Van  Velzer,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellee 
to  recover  damages  arising  from  injuries  inflicted  on  him  by  ap- 
pellant, alleged  to  have  been  caused  by  the  reckless  driving  of 
appellant  in  the  streets  of  Houston,  Texas.  The  cause  was  tried 
by  jury  and  resulted  in  a  verdict  and  judgment  for  $237.60  actual 
and  $475  exemplary  damages. 
!      The   court  charged  the  jury: 

*lf  you  believe  from  the  evidence  that  on  December  19,  1904, 
while  plaintiff  was  riding  in  a  buggy  on  Preston  street,  in  the  city 
of  Houston,  the  buggy  in  which  he  was  riding  was  run  into  by 
one  being  driven  by  the  defendant,  in  consequence  of  which  plain- 
tiff was  thrown  from  the  buggy  in  which  he  was  riding,  and  injured 
in  some  one  or  more  of  the  particulars  alleged  by  plaintiff,  and 
if  you  further  believe  from  the  evidence  that  defendant  Foley,  in 
the  manner  in  which  he  handled  and  drove  his  horse,  was  not  in 
the  exercise  of  such  care  as  a  man  of  ordinary  prudence  would 
have  exercised  under  the  same  or  similar  circumstances,  and  that 
but  for  defendant's  failure  to  exercise  such  care  the  accident  and 
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injury  to  the  plaintiff  would  not  have  happened;  or  if  you  believe 
from  the  evidence  that  defendant  at  the  time  of  the  collision  of 
the  two  buggies  in  the  manner  in  which  he  handled  and  drove  his 
horse  was  in  the  exercise  of  such  care  as  a  man  of  ordinary  pru- 
dence would  have  exercised  under  the  same  or  similar  circum- 
stances, but  should  further  believe  from  the  evidence  that  defendant 
at  said  time  was  driving  his  horse  at  a  speed  in  excess  of  six  miles 
per  hour,  and  that  plaintiff's  injuries,  if  any,  were  proximately 
caused  by  reason  of  the  fact  that  the  defendant  was  driving  his 
horse  at  such  rate  of  speed,'  then  in  either  event  you  will  let  your 
verdict  be  for  the  plaintiff  and  assess  his  damages,  if  any,  as  here- 
inafter instructed,  unless  you  jBnd  for  defendant  under  other  por- 
tions of  this  charge  or  under  special  charge  submitted  by  the  court." 
Through  the  first  assignment  of  error,  that  charge  is  assailed  on 
the  grounds  that  it  is  on  the  weight  of  the  evidence  in  that  it 
assumes  that  appellant  did  not  handle  his  horse  with  ordinary  care 
and  that  the  appellee  was  injured,  and  in  that  it  instructs  the 
jury  that  if  appellant  was  driving  his  horse  at  a  rate  of  speed  in 
excess  of  six  miles  an  hour  and  thereby  injured  appellee  that  he 
would  be  guilty  of  negligence  even  though  he  was  at  the  time  exer- 
cising ordinary  care.  We  do  not  think  the  court  assumed  that 
appellant  did  not  exercise  ordinary  care  in  the  management  of  his 
horse,  nor  that  appellee  was  injured,  but  each  of  those  matters  was 
left  to  the  determination  of  the  jury.  We  suppose  that  the  first 
criticism  is  based  on  that  part  of  the  charge  which  states,  "and 
that  but  for  defendant's  failure  to  exercise  such  care,  the  accident 
and  injury  to  the  plaintiff  would  not  have  happened,"  because  no 
qualifying  words  such  as  "if  you  find  he  failed  to  exercise  such 
care,"  after  the  word  "care,"  and  "if  any"  after  the  words  "acci- 
dent and  injury."  The  jury,  in  sentences  just  preceding  the  criti- 
cised language,  had  been  explicitly  told  that  they  must  base  their 
verdict  as  to  lack  of  care  and  the  injury  to  appellee  on  the  evidence, 
and  the  court  then  said  if  the  injury,  which  they  were  told  to 
determine  from  the  evidence,  resulted  from  a  failure  to  exercise 
ordinary  care,  which  they  had  been  told  to  determine  from  the  evi- 
dence, they  should  find  for  the  appellee.  The  language  is  too  plain 
to  mislead  any  jury  into  believing  that  the  court  instructed  them 
that  there  had  been  a  failure  to  exercise  ordinary  care  and  that 
an  injury  had  resulted  thereby.  It  was  proved  that  it  was  a  vio- 
lation of  an  ordinance  of  the  city  of  Houston  to  drive  a  horse  at 
a  greater  rate  of  speed  than  six  miles  an  hour  and  there  was  proof 
that  appellant  was  violating  that  ordinance  when  he  injured  ap- 
pellee, and  that  such  violation  of  law  was  the  proximate  cause 
of  the  injury,  and  appellant  was  liable  for  the  damages  arising 
therefrom  no  matter  what  degree  of  care  he  may  have  been  exer- 
cising otherwise  in  the  management  of  his  horse.  The  object  of  the 
ordinance  is  to  protect  those  on  the  streets  from  reckless  and  furious 
driving,  and  the  party  violating  that  ordinance  and  thereby  injuring 
a  citizen  can  not  be  heard  to  justify  his  act  and  absolve  himself 
from  liability  by  proof  that  he  is  an  expert  driver  and  was  handling 
bis  team  in  a  masterly  manner.    It  was  negligence  per  se  to  drive 
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his  horse  through  the  streets  of  Houston  in  utter  disregard  of  law, 
and  if  such  violation  of  law  was  the  proximate  cause  of  appellee's 
injuries,  appellant  is  liable  for  the  damages  arising  therefrom. 
The  court  did  not  err  in  so  informing  the  juiy.  Bail  way  v.  Brown, 
11  Texas  Civ.  App.,  503;  Bail  way  v.  Pendery,  14  Texas  Civ.  App., 
GO.    This  is  too  well  settled  in  Texas  to  deserve  further  consideration. 

The  court  charged  the  jury:  "If  you  believe  from  the  evidence 
that  at  the  time  of  the  accident  defendant  was  driving  his  horse 
in  a  wanton,  reckless  or  wilful  manner,  with  an  entire  want  of 
care  and  absolute  indifference  to  the  rights  of  others  who  might  be 
using  said  street,  and  that  such  conduct  on  his  part  proximately 
caused  or  occasioned  plaintiff's  injuries,  if  any,  and  you  find  plain- 
tiff entitled  to  recover  actual  damages  under  other  charges  sub- 
mitted to  you,  then,  and  only  in  that  event,  you  are  instructed 
that  you  may  in  your  discretion  assess  such  further  damages  against 
defeudaot  as  you  may  deem  proper  by  way  of  punishment;"  and 
appellant  objects  to  the  instruction  on  the  ground  of  there  being 
no  evidence  of  wanton  and  malicious  conduct  or  gross  negligence 
upon  the  part  of  appellant,  and  therefore  he  was  not  liable  for 
exemplary  damages.  The  charge  stated  the  law  applicable  to  the 
facts  of  the  case.  AppellaLt  may  not  have  entertained  any  malice 
or  ill-will  towards  appellee,  may  not  have  been  conscious  of  his 
existence,  and  yet  if  he  was  driving  through  the  streets  of  a  city 
at  a  rate  that  showed  a  reckless  disregard  of  the  safety  and  righte 
of  persons  on  the  street,  whether  he  knew  them  or  not,  it  evinced 
such  a  condition  of  mind  as  constituted  legal  malice.  '^Malice  in 
law  is  not  personal  hate  or  ill-will  of  one  person  towards  another; 
it  refers  to  that  state  of  mind  which  is  reckless  of  law  and  the  legal 
rights  of  the  citizen  in  a  person's  conduct  towards  that  citizen." 
Sutherland,  Damages,  sec.  394.  "Exemplary  damages  are  allowed 
where  a  wrongful  act  is  done  with  a  bad  motive;  or  so  reckless 
as  to  imply  a  disregard  of  social  obligations;  or  where  there  is 
negligence  so  gross  as  to  amount  to  misconduct  and  recklessness." 
Sutherland  on  Damages,  sec.  393. 

The  rule  is  thus  stated  by  the  Supreme  Court  of  Alabama  in 
tlie  case  of  Alabama  G.  S.  By.  v.  Arnold,  80  Ala.,  600;  2  So.  Bep., 
337:  ^'Without  resting  its  application  to  te  determined  by  the 
shadowy  and  indefinable  line  that  distinguishes  gross  from  ordinary 
negligence,  a  somewhat  more  specific  rule  has  been  established  by 
our  decisions.  That  rule  is,  where  negligence  is  so  gross  as  to 
evince  an  entire  want  of  care,  and  is  sufficient  to  raise  a  presumption 
that  the  defendant,  being  cognizant  of  the  probable  consequences, 
is  indifferent  to  the  danger  to  which  the  persons  or  property  of 
others  may  be  exposed —  *A  conscious  indifference  to  consequences,' — 
exemplary  damages  may  be  awarded.  It  is  not  necessary  that  the 
injury  shall  be  willful."  The  rule  announced  by  the  Alabama 
Court  is  in  effect  that  given  by  Judge  Gould  in  the  case  of  Brooke 
V.  Clark,  57  Texas,  105. 

There  was  evidence  which  showed  that  appellant  was  moving 
along  the  streets  of  the  city  of  Houston  at  such  a  rapid  rate  that 
persons  on  the  streets  thought  it  was  a  fire  company  harrying  to 
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a  fire.  The  horse  was  running  at  a  high  rate  of  speed  and  there 
was  no  pretense  that  he  was  running  away  and  not  under  the  con- 
trol of  appellant.  He  was  simply  being  driven  at  that  reckless  rate 
by  his  master.  Appellee  was  riding  in  a  buggy  and  sought  safety 
by  driving  to  the  curbing  on  the  right  side  of  the  street,  but  the 
huggy  was  run  into  by  appellant  from  behind  and  crushed  to  pieces 
and  appellee  injured.  Although  appellee  was  within  two  feet  of  the 
curbing,  appellant  attempted  to  pass  between  him  and  the  curbing 
and  of  course  a  collision  ensued.  The  moon  was  shining  and  ap- 
pellee was  near  a  street  lamp.  Appellant  was  driving  a  large  horse 
attached  to  a  heavy  vehicle.  The  evidence  clearly  showed  that 
appellant  was  utterly  indifferent  to  the  rights  of  others  and  was 
embued  with  a  '^conscious  indifference  to  consequences.^'  It  is  in- 
sisted in  the  brief  that  appellant  had  no  knowledge  that  appellee 
was  in  the  street  ahead  of  him,  and  while  that  contention  is  not 
sustained  by  the  evidence,  if  it  were,  it  would  not  relieve  him  of 
liability  for  his  recklessness.  He  was  on  a  street  where  people  would 
likely  be  at  any  hour  and  especially  at  eight  o'clock  at  night.  He 
knew  that  it  was  more  than  probable  that  people  would  be  on  the 
street  down  which  he  was  racing  at  such  a  rate  as  to  convey  the 
idea  that  he  was  the  chief  of  the  fire  department  on  his  way  to  a  fire. 

In  the  fourth  assignment  of  error,  appellant  complains  of  the 
action  of  the  court  in  admitting  the  speed  ordinance  of  Houston 
in  evidence,  the  grounds  being  that  the  ordinance  was  irrelevant 
and  immaterial  and  because  it  had  not  been  properly  pleaded.  It 
is  clear  that  the  ordinance  was .  both  relevant  and  material,  and 
that  objection  is  without  merit.  The  ordinance  was  pleaded  in  a 
supplemental  petition  and  the  evidence  was  excepted  to  on  that 
ground  also.  In  the  original  petition,  upon  which  the  cause  was 
tried,  it  was  alleged:  ^That  at  all  times  hereinafter  stated  there 
was  in  full  force  and  effect  provisions  of  said  charter  for  the  passage 
of  an  ordinance  limiting  the  speed  that  horses  or  vehicles  might 
be  driven  in  said  city;  and  pursuant  thereto,  at  all  the  times  herein 
stated  there  was  in  full  force  and  effect  an  ordinance  which  made 
it  unlawful  for  the  driver  of  any  carriage,  either  public  or  private, 
to  drive  through  any  of  the  streets  of  said  city  in  a  gait  faster  than 
six  miles  per  hour.  That  said  ordinance  is  contained  in  a  book  of 
ordinances  which  is  now  exhibited  to  the  court  for  identification, 
and  made  a  part  of  this  petition  by  reference."  Afterwards  the 
supplemental  petition  was  filed  in  which  the  ordinance  was  set  out 
in  full.  The  original  petition  was  not  excepted  to,  and  even  if  it 
could  not  have  withstood  the  attack  of  a  special  exception,  still 
the  allegations  were  sufficient  to  admit  proof  of  the  contents  of 
the  ordinance.  If,  therefore,  it  be  the  rule,  as  seems  to  be  indicated 
in  Crescent  Ins.  Go.  v.  Camp,  64  Texas,  521,  that  the  defective  state- 
ment of  a  cause  of  action  in  an  original  petition  can  not  be  cured 
by  a  supplemental  petition,  whose  office  is  to  present  matters  in 
avoidance  of  defenses  pleaded,  still  the  testimony,  while  not  ad- 
missible under  the  supplemental  petition,  would  be  admissible  under 
the  allegations  of  the  original  petition. 

The  fifth  assignment  of  error  assails  the  suflSciency  of  the  evi* 
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dence  on  tlie  issue  of  exemplary  damages  asd  is  met  by  what  has 
been  hereinbefore  said  in  discussing  the  evidence.  If  recklessness 
and  an  utter  disregard  of  the  rights  of  others  can  form  the  basis 
for  exemplary  damages,  they  should  have  been  allowed  in  this 
case.  Whether  appellant  intended  to  injure  appellee  or  not  does 
not  matter,  for  his  conduct  was  such  as  to  indicate  that  he  was 
prepared  to  run  over  anyone  that  impeded  his  furious  driving  through 
the  streets. 

The  sixth  assignment  urges  error  on  the  ground  that  the  verdict 
of  the  jury  was  not  based  upon  the  law  and  the  evidence  but  was 
the  result  of  a  compromise  agreement  among  the  jurors,  by  which 
they  bound  themselves  to  write  the  sums  each  of  them  thought 
should  be  assessed  against  appellant,  and  then,  divide  them  by 
twelve,  the  quotient  to  be  the  verdict  of  the  jury;  that  some  of  the 
jurors  believed  that  appellee  should  not  recover  anything  from  ap- 

Eellant,  but  after  making  the  agreement  considered  themselves  bound 
y  it,  and  returned  the  verdict  into  court.  All  these  matters  were 
embodied  in  the  motion  for  a  new  trial  and  the  court,  after  having 
heard  the  testimony  of  each  of  the  jurors,  overruled  the  motion, 
and  the  evidence  was  embodied  in  a  separate  transcript  and  was 
sent  up  with  the  record.  The  court  had  all  of  the,  jurymen  before 
him,  heard  their  testimony,  and  must  have  concluded  that  the  com- 
plaints against  the  verdict  were  not  sustained,  and  there  is  ample 
testimony  to  uphold  that  conclusion. 

The  mode  of  procedure  allowed  by  the  trial  court  is  a  novel  one, 
and  one  we  fear  will  be  productive  of  no  good  results,  but  it  is 
sanctioned  by  a  law  passed  by  the  29th  Legislature,  Gen.  Laws 
of  Texas,  1905,  p.  21.  In  that  law  it  is  provided:  "Where  the 
ground  of  the  motion  is  on  account  of  misconduct  of  the  jury,  or 
the  officer  in  charge,  or  because  of  any  communication  made  to  the 
jury,  or  because  the  jury  received  other  testimony,  the  court  shall 
hear  evidence  thereof,  and  it  shall  be  competent  to  prove  such 
facts  by  the  jurors  or  others,  by  examination  in  open  court;  and 
if  the  misconduct  proven,  or  the  testimony  received,  or  the  com- 
munication made  be  material,  a  new  trial  may  in  the  discretion 
of  the  court  be  granted."  There  is  a  clause  in  that  law,  which  sets 
aside  ancient  rules  and  subverts  precedents,  but  which  gives  the 
discretion  to  the  trial  judge  to  grant  or  refuse  the  pew  trial.  We 
do  not  feel  disposed  to  interfere  with  the  exercise  of  that  discre- 
tion, where  there  has  been  a  fair  exercise  of  the  discretion  vested  in 
the  court.     The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


'  ( 
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Texas  &  Gulp  Bailway  Company  v.   First  National  Bank  op 

Carthage  et  al. 

Decided  October  23,  1907. 

1. — Carrier— Bill    of    Lading— Delivery — Cuftom. 

In  a  suit  by  a  shipper  against  a  railroad  company  for  the  value  of  goods 
delivered  by  the  railroad  company  without  presentation  or  surrender  of  the 
bill  of  lading,  and  so  lost  to  the  shipper,  evidence  considered,  and  held  to 
show  that  the  company  surrendered  said  goods  upon  the  personal  guaranty 
of  the  person  to  whom  they  were  delivered  to  indemnify  the  company,  and  not 
because  of  a  certain  custom  of  dealing  with  the  shipper,  and  hence  the  shipper 
was  not  estopped  by  such  custom,  and  the  railroad  company  was  liable. 

2. — Special  Charge— Omission  of  Issue. 

A  requested  charge  which  omits  a  material  issue,  is  properly  refused. 

3. — Charge — Preliminary   Statement. 

An  inaccurate  expression  occurring  in  the  preliminary  portion  of  a  charge 
is  not  ground  for  reversal  when  it  is  apparent  from  the  whole  charge  that 
the  jury  were  not  misled  by  such  expression. 

4. — Statement  of  Taota — ^Belay  in  Filing — ^Fault  of  Trial  Judge. 

Where  a  statement  of  facts,  through  the  misapprehension  of  the  trial  judge 
as  to  the  date  upon  which  the  time  expired,  was  filed  one  day  too  late, 
it  will  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  Panola  County.  Tried  below 
before  Hon.   Richard  B.   Levy. 

Walker  &  Chamness  and  Young  &  Stinchcomh,  for  appellant. 

Brooke  &  Woolworih,  W.  R.  Anderson,  J.  C.  Brooke  and  T.  P. 
Young,  for  appellee. 

JAMES,  Chief  Justice. — The  First  National  Bank  of  Carthage, 
Texas,  brought  this  suit  against  the  Texas,  Sabine  Valley  &  N.  W. 
Ry.  Co.  for  the  value  of  93  bales  of  cotton,  alleging  in  substance 
that  it  delivered  the  cotton  to  the  railway  company  for  shipment 
from  Carthage  to  Timpson,  and  to  be  delivered  to  order  of  the 
plaintiff  at  Timpson;  that  appellant  failed  to  so  carry  and  deliver 
the  cotton,  '*but  on  the  contrary  so  carelessly  and  negligently  acted 
in  regard  to  the  same  .  .  .  that  said  93  bales  of  cotton  were 
wholly  lost  to  plaintiff,  to  its  damage  the  sum  of  $3,543.88.*' 

The  Texas,  Sabine  Valley  &  N.  W.  Ry.  Co.  answered.  Appellant, 
The  Texas  &  Gulf  Ry.  Co.,  appeared  and  alleged  that  it  had  suc- 
ceeded to  the  property  and  liability  of  the  former  railway  com- 
pany, and  was  allowed  to  be  substituted  as  the  defendant. 

Certain  parties  were  eliminated  from  the  case,  and  the  trial  oc- 
curred with  the  rirst  Nat'l  Bank  of  Carthage  as  the  plaintiff  and 
The  Texas  &  Gulf  Ry.  Co.  as  original  defendant,  and  the  Geo. 
H.  McFadden  &  Bros.  Agency,  composed  of  the  parties  named  in 
the  answer  of  the  defendant  and  impleaded  by  it.  In  this  answer 
it  was  pleaded  that  the  McFadden  Agency  had  as^eed  to  hold  de- 
fendant harmlesa   in   connection   with   the   subject   matter   of   thia 
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suity  *and  asked  for  judgment  over  agaiost  said  agency  in  the  event  de- 
fendant was  held  to  be  liable.  Judgment  was  against  defendant^  and 
defendant  was  awarded  judgment  over  against  the  members  of  said 
agency.  No  issue  was  made  as  to  defendant's  right  to  recover 
against  the  McFadden  Agency  in  case  defendant  was  adjudged  to 
be  liable. 

The  firsts  second  and  third  assignments  of  error  insist  that  de- 
fendant was,  upon  the  evidence,  entitled  to  the  peremptory  instruc- 
tion which  it  asked;  and  that,  for  the  same  reason,  the  court  erred 
in  overruling  the  motion  for  new  trial.  Under  these  assignments 
the  proposition  is:  "By  the  course  of  dealing  betwec-i  the  plaintiff 
and  W.  E.  Ross  concerning  the  cotton  that  W.  E.  Ross  purchased 
by  checks  upon  the  plaintiff's  bank,  the  said  Ross  was  made  the 
agent  of  the  plaintiff,  in  that  he  was  authorized  to  receive  all  of 
said  cotton,  have  it  compressed  and  classified,  and  was  permitted  to 
sell  it  to  whatever  purchaser  he  chose  and  for  whatever  price  he 
might  agree  to  take,  and  procure  through  bills  of  lading  for  it  and, 
therefore,  the  said  W.  E.  Ross  was  authorized  to  receive  the  cotton 
referred  to  in  the  plaintiff's  petition,  and  the  appellant  company  is 
not  liable  for  the  same." 

The  testimony  disclosed  that  W.  E.  Ross  was  a  cotton  buyer 
from  yards  and  wagons  in  Carthage  and  Timpson,  paying  for  same 
by  drafts  on  the  First  National  Bank  of  Carthage  and  the  Cotton 
Belt  Bank  of  Timpson.  He  sold  to  the  Geo.  H.  McFadden  &  Bros. 
Agency  of  Shreveport,  and  others.  The  cotton  in  question  was 
bought  by  him  at  Carthage  and  paid  for  by  his  overdrafts  on  the 
Carthage  Bank,  who  took  as  their  security  the  bills  of  lading  there- 
for over  defendant's  road  to  Timpson,  where  it  was  sent  for  com- 
pression, classification  and  sale  by  Ross.  These  are  known  in  the 
record  as  the  local  bills.  They  recited  that  the  cotton  was  received 
of  W.  F.  Ross  for  delivery  to  the  order  of  the  First  National  Bank 
of  Carthage  or  its  assigns  at  Timpson,  Texas. 

It  appears  that  when  Ross  sold  the  cotton  to  others  than  the 
McFadden  &  Bros.  Agency,  the  procedure  was  that  he  would  get 
Rembert,  the  railway's  agent  at  Timpson,  to  issue  him  a  bill  of 
lading  to  shipper's  order  and  notify  the  purchaser  at  destination, 
and  that  he  (Ross)  would  write  on  these  bills  showing  that  the 
cottoxi  was  received  from  him  to  be  delivered  to  shipper's  order  and 
get  the  agent  to  sign  for  them,  and  he  would  attach  to  it  a  draft 
from  himself  to  the  consignee  and  would  take  it  to  the  Cotton  Belt 
Bank,  at  Timpson,  to  be  sent  to  the  First  National  Bank  of  Carth- 
age. Upon  Ross  receiving  the  bill  of  lading  from  the  agent,  he 
would  give  him  an  order  on  the  Cotton  Belt  Bank,  who  had  the 
local  bills,  to  turn  them  over  to  the  agent,  who  would  go  and  get 
them.  This  was  the  usage  during  the  season  pertaining  to  cotton 
in  which  the  Carthage  Bank  was  interested  and  sold  to  others  than 
the   McFadden  Agency. 

In  sales  to  the  McFadden  Agency  its  agent,  or  Ross,  prepared 
bills  of  lading  for  the  particular  cotton,  which  the  agent  would 
sign,  and  deliver  to  McFadden's  men,  and  Ross  would  write  a  note 
to  the  Cotton  Belt  Bank  telling  them  to  deliver  the  local  bills,  which 
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the  agent  would  get  on  the  order.  Boss  testified  in  this  connection 
that  when  he  delivered  the  cotton  to  the  McFadden  Bros.  Agency 
he  gave  an  order  to  the  railway  agent  for  the  local  bills.  That  he 
would  first  give  Mr.  Bembert  (the  agent)  such  order  on  the  Cotton 
Belt  Bank,  covering  that  particular  cotton.  That  he  would  then 
instruct  the  bank  that  he  had  delivered  that  cotton  to  the  agency 
and  that  the  local  bills  were  ready  to  be  surrendered  to  the  railway 
company.  That  is  what  he  would  do  if  the  local  bills  of  lading  had 
been  issued.  "When  the  sale  was  to  others  than  the  agency,  I 
would  get  Mr.  Bembert  to  give  me  the  bill  of  lading  to  shipper's 
order  and  I  would  give  him  an  order  for  the  local  bills.  I  would 
notify  the  bank  as  soon  as  I  could  walk  up  there  with  the  through 
bills  of  lading."  Bembert  testified :  "I  would  get  a  note  from  him  to 
the  Cotton  Belt  Bank  to  deliver  me  the  bills  of  lading.  The  order 
was  generally  just  a  note  to  the  cashier  to  deliver  me  the  bills 
of  lading,  and  I  would  present  it  at  the  bank  and  get  them.  Some- 
times when  I  was  up- town,  or  if  it  was  not  convenient  for  him  to 
come,  I  would  go  to  his  office,  and  he  would  give  me  a  written 
order  for  the  bills,  or  he  would  sometimes  have  the  bills  of  lading 
there.*' 

In  this  connection  we  may  state  that  the  agent  testified  that 
"McFadden  Bros,  have  not  shipped  much  over  our  line.  1  knew 
Mr.  Vick  only  that  one  time  and  one  other  time  he  came  in  and 
I  signed  a  bill  of  lading.  I  signed  two  that  I  remember  during  the 
season. '* 

When  Mr.  Vick  (McFadden's  agent)  wished  to  get  this  cotton, 
Boss  was  at  Carthage  and  the  railway  agent  would  not  deliver  it. 
Boss^  it  seems,  was  left  in  control  of  all  cotton  at  Timpson  in  which 
the  Carthage  Bank  was  interested,  and  the  railway  agent  did  as 
Boss  instructed  in  regard  to  shipping  out  the  cotton,  and  a  custom 
or  usage  had  grown  up  by  which  Boss'  order  for  the  local  bills, 
was  equivalent  to  their  actual  delivery  to  said  agent,  so  far  as  the 
Carthage  Bank  was  concerned.  The  appellant  contends  that  the 
testimony  shows  conclusively  that  this  usage  induced  and  was  re- 
sponsible for  the  delivery  by  its  agent  of  this  cotton  to  McFadden 
Bros.,  without  his  first  taking  up  the  local  bills.  The  result  was 
that  McFadden's  Agency  got  the  cotton  without  paying  plaintiff, 
and  applied  it  to  its  claim  of  indebtedness  against  Boss. 

The  evidence  of  what  was  done  by  Boss  in  this  regard  is  sub- 
stantially as  follows:  Bembert,  the  station  agent,  testified,  "Mr. 
Vick  was  there  and  wanted  to  take  the  cotton  on  the  platform.  I 
told  them  that  I  would  have  an  understanding  with  Mr.  Boss  as 
to  the  bills  of  lading.  .  .  .  About  ten  o'clock  Mr.  Boss  called 
me  up  from  Carthage  and  told  me  to  go  ahead  and  let  them  take 
the  cotton  and  everything  would  be  all  right.  I  told  them  that 
.  .  .  the  bills  of  lading  were  not  at  the  bank  and  he  would 
have  to  have  them  sent  there  to  be  delivered  to  me  as  before,  and 
he  would  have  to  arrange  with  the  bank  at  Carthage  to  send  them 
down  to  me  before  I  could  let  the  cotton  be  worked  up,  or  sign 
bills  of  lading  for  them.  He  said  he  would  arrange  that,  and  about 
12:30  he  told  me  over  the  phone  that  he  had  been  to  the  bank 
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and  made  arraDgements  to  send  me  the  bills  of  lading  on  the  after- 
noon train,  and  they  would  instruct  the  bank  at  Timpson  to  notify 
me.  In  about  twenty  or  thirty  minutes  Mr.  Banks  telephoned  me 
to  know  if  I  would  sign  the  through  bills  for  Mr.  Vick  and  let 
him  go  out  on  the  two  o^clock  train.  I  told  him  Boss  was  not 
there  and  it  was  unusual  and  out  of  the  way  of  handling  this  busi- 
ness, and  that  if  he  would  guarantee  to  protect  the  road  from  any 
liability  that  might  occur  with  reference  to  the  bills  of  lading  cov- 
ering this  cotton,  that  I  would  sign  them.  He  came  up  there  and 
I  signed  them.  Colonel  Banks  asked  me  if  there  was  any  way 
to  arrange  it,  and  I  asked  him  to  tell  Mr.  Vick  to  come  to  the 
phone  and  I  explained  to  him  what  I  wanted  to  do.  He  said,  'All 
right,  I  will  guarantee  that  everything  is  all  right.  I  will  guarantee 
.to  protect  you  from  any  damage  that  comes  up.*  Mr.  Ross  had  always 
given  me  the  local  bills  of  lading.  He  had  always  been  there  except 
in  this  case.  I  always  found  them  eithier  in  the  Cotton  Belt  Bank 
or  in  his  oflSce.'* 

W.  E.  Ross  testified  that  Vick  called  him  up  over  the  phone  at 
Carthage  and  asked  to  have  the  cotton  released,  that  he  wanted  to 
get  oft  on  that  evening's  train,  and  that  he  told  Vick  he  would 
do  so  and  that  he  tried  to  get  it  released  so  that  Vick  could  get 
oft  as  desired,  and  that  Vick  knew  it  belonged  to  the  Carthage 
Bank.  Ross  then  went  to  the  casiiier  of  said  bank  to  get  the  bank 
to  guarantee  the  delivery  of  the  bills,  and  the  cashier  said  he  would 
do  so  b;3t  he  wanted  the  money  and  he  told  the  cashier  to  telephone 
the  Cotton  Belt  Bank  at  Timpson  to  guarantee  delivery  of  the 
bills  with  the  distinct  understanding  that  the  Carthage  Bank  was 
to  get  the  money  for  that  cotton.  He  testified  also  that  he  called 
up  Mr.  Rembert,  the  railway  agent  at  Timpson,  and  told  him  that 
he  had  talked  to  the  bank  in  Carthage  and  the  bank  had  agreed 
to  send  the  bills  of  lading  down  there  that  evening. 

The  cashier  of  the  Carthage  Bank  testified  that  W.  E.*  Ross  came 
to  him  and  he  was  anxious  to  make  a  delivery  of  the  cotton  that 
day,  that  the  people  who  were  going  to  buy  were  in  Timpson  and 
he  could  not  make  a  delivery  without  the  bills.  ''He  asked  me  to 
phone  to  the  Cotton  Belt  Bank  to  guarantee  delivery  on  payment 
for  the  cotton,  and  I  told  him  I  would  do  so.  I  called  up  the  bank 
and  told  them  they  could  guarantee  surrender  of  the  bills  of  lading 
for  84  bales  upon  payment  of  the  proceeds — not  to  be  less  than 
$2500.  Eighty-four  bales  was  the  number  mentioned.  I  do  not  know 
what  became  of  the  nine  bales  besides  that.  I  told  the  bank  that 
I  would  send  the  local  bills  of  lading  on  the  evening  train,  and 
I  did  send  them  down  in  pursuance  of  the  conversation.*' 

It  is  upon  substantially  the  above  testimony  that  it  is  contended 
that  the  railway  company  is  not  liable  as  a  matter  of  law.  Our 
opinion  is  that  these  assignments  should  be  overruled.  There  would 
be  foundation  in  this  evidence  for  holding  that  the  railway  com- 
pany was  not  liable  to  plaintiflE  if,  as  appellant  contends,  the  rail- 
way delivered  the  cotton  upon  the  request  and  order  of  Ross.  The 
facts  wotild  disclose  that  Ross  was  plaintiflPs  representative,  or  was 
treated   by   plaintifif   as   its   representative,    in   the   matter   of   these 


1907.]      T.  &  G.  Et.  Co.  v.  Piest  Natl.  Bk.  of  Carthage.         287 

• 

through  shipments^  in  that  his  orders  on  the  Cotton  Belt  Bank  for 
the  local  bills  were  the  equivalent  of  the  surrender  of  the  local 
bills,  therefore  if  Boss  had  been  present  at  Timpson  and  given 
such  order  in  this  instance,  plaintiff  may  have  been  estopped  to 
claim  that  the  railway  was  liable. 

The  facts,  however,  are  that  Ross  was  not  there,  as  had  formerly 
been  the  case,  and  did  not  give  an  order  on  the  Timpson  Bank 
for  the  bills.  According  to  the  agent's  own  testimony,  Ross  had 
telephoned  him  that  he  had  been  to  the  bank  at  Carthage  and  made 
arrangements  to  send  him  the  bills  of  lading  on  the  afternoon  train, 
and  that  the  bank  at  Timpson  would  notify  him.  This  was  a  dif- 
ferent thing  from  a  written  order  on  the  Timpson  bank,  which 
the  agent  was  in  the  habit  of  presenting  in  order  to  get  the  bills. 
He  recognized  this,  for  he  told  Vick  that  it  was  unusual  and  out 
of  the  way  of  handling  this  business,  and,  notwithstanding  the 
message  from  Ross,  he  refused  to  let  Vick  have  the  cotton  except 
upon  his  guarantee.  It  is  observed  that  the  telephone  message  from 
Ross,  which  the  agent  testifies  to,  informed  him  that  the  Timpson 
Bank  would  notify  him,  yet  he  let  the  cotton  go  without  even  con- 
sulting that  bank.  It  is  clear  that  the  procedure  in  this  instance 
was  not  in  accordance  with  the  custom  claimed;  that  the  agent 
so  regarded  it  and  acted  in  the  matter,  not  in  reliance  upon  the 
custom,  nor  any  order  of  Ross,  but  upon  the  guaranty. 

The  above  conclusion  disposes  also  of  the  fourth,  fifth  and  sixth 
assignments.  The  court,  however,  did  submit  the  issue  to  the  jury, 
and  there  are  assignments  which  raise  questions  relating  to  such 
charges.  The  fourth  complains  of  a  charge  which  was  properly 
refused,  because  it  would  expressly  have  excluded  consideration  of 
the  guaranty,  and  would  have  assumed  that  the  procedure  in  this 
instance  was  in  pursuance  of  a  course  of  dealing.  The  same  in 
regard  to  the  fifth  and  sixth  assignments. 

The  eighth  assignment  of  error  complains  of  a  clause  in  the 
fourth  paragraph  of  the  court's  charge,  without  regard  to  the 
other  clauses  of  said  paragraph.  The  proposition  under  the  assign- 
ment is  "that  it  was  error  for  the  court  to  limit  the  right  of  the 
railway  company  to  a  verdict,  to  express  authority  being  given  to 
W.  E.  Ross  to  receive  the  cotton  when  there  was  testimony  of  an 
implied  authority.'*  A  reading  of  the  entire  paragraph  shows  that 
the  court  did  not  so  limit  it. 

The  ninth  assignment  is  "that  it  was  error  for  the  court  in  a 
certain  instruction  to  place  upon  defendant  the  burden  to  show  that 
the  railway's  agent  believed  Ross  had  authority  to  make  the  delivery, 
if  the  jury  found  that  Ross  had  authority."  We  have  read  the 
instruction  which  is  set  forth  in  the  assignment  of  error  and  it 
does  not  deal  with  the  burden  of  proof. 

The  tenth  assignment  presents  a  proposition  that  there  was  no 
evidence  that  the  railway^s  agent  knew  that  W.  E.  Ross  had  no 
authority  to  deliver  the  cotton  in  question.  We  overrule  this  as 
we  think  the  evidence  would  support  such  a  findins:. 

The  eleventh  complains  of  the  following  part  of  the  charge:  "It 
was  the  duty  of  the  defendant,  as  a  common  carrier,  when  it  re- 
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ceived  the  several  shipments  of  cotton  in  controversy  for  delivery 
at  Timpson,  Texas,  to  deliver  the  cotton  so  shipped  at  said  plaeo 
to  the  First  National  Bank  of  Carthage  or  its  order^  as  stipulated 
by  its  bill  of  lading.^'  Appellant's  proposition  is  that  ^^the  action 
was  for  damages  on  negligence^  it  was  error  to  instruct  tliat  it  was 
the  duty  of  the  railway  company  to  make  a  delivery  of  the  cotton 
whether  negligent  or  not."  The  language  occurs  in  the  preliminary 
portion  of  the  cliarge,  and  not  in  that  part  which  submitted  the 
case  for  the  findings  of  the  jury.  The  manner  in  which  the  case 
was  submitted  precludes  the  idea  that  the  jury  may  have  been  misled 
by  anything  stated  in  the  language  quoted. 

The  twelfth  is  that  the  court  erred  in  refusing  to  permit  Rembert 
(the  agent)  to  testify  as  follows:'  '^Question:  Would  j'ou  have 
delivered  the  cotton  in  question  to  the  Geo.  H.  McFadden  &  Bros. 
Agency  upon  the  guaranty  of  said  agency  and  after  what  Ross 
said  to  you  over  the  telephone,  if  it  had  not  been  for  the  previous 
practice  pertaining  to  the  delivery  of  the  cotton  and  the  handling 
of  cotton  shipped  from  Carthage  to  Timpson,  Texas,  by  W.  E. 
Boss?"  The  answer  would  have  been:  '*I  would  not  have  con- 
sented to  make  the  delivery  of  this  cotton  except  for  the  previous 
practice  pertaining  to  the  transportation  and  delivery  of  the  cotton. 
But  I  signed  the  through  bill  of  lading  covering  this  cotton  to 
McFadden  Brds.  Agency  by  reason  of  the  guaranty  made  by  them." 
In  our  opinion  there  was  no  error  in  the  ruling  for  .the  reason  al- 
ready indicated,  that  the  testimony  which  this  agent  gave  shows 
conclusively  that  he  was  not  willing  at  the  time,  and  under  the 
circumstances,  ta  deliver  the  cotton  by  reason  of  any  practice,  and 
did  so  only  because-  of  the  guaranty. 

The  seventh  assignment  complains  of  a  portion  of  the  charge 
which  it  sets  forth,  upon  two  grounds:  First,  because  it  assumed 
a  matter  of  fact.  We  find  that  it  did  not  assume  it.  Second,  "Be- 
cause the  charge  was  upon  the  weight  of  the  testimony  in  that  it 
instructed  the  jury  that  the  railway  company  was  liable  for  the 
93  bales  of  cotton,  when  it  was  a  controverted  fact  as  to  whether 
or  not  more  than  84  bales  had  been  delivered  to  the  Geo.  H.  Mc- 
Fadden &  Bros.  Agency."  The  charge  did  assume  that  the  de- 
fendant railway  company  received  the  several  shipments  of  cotton 
aggregating  93  bales,  but  it  did  not  assume  that  that  amount  of 
cotton  was  delivered  to  the  McFadden  Agency. 

Under  the  thirteenth,  fourteenth  and  fifteenth  assignments,  ap- 
pellant advances  the  following  proposition :  "The  testimony  show- 
ing that  no  objection  was  ever  made  to  the  previous  delivery  of 
the  cotton,  the  court  should  have  restricted  the  recovery  in  this 
case  to  84  bales  delivered  on  January  23,  1905,  and  as  the  jury 
returned  a  verdict  for  more  than  that  amount,  the  court  should 
have  granted  a  new  trial."  It  was  undisputed  that  the  local  bills 
of  lading  showed  93  bales  received  by  the  railway  company.  There 
was  evidence  that  plaintiff  did  not  get  any  of  the  93  bales,  nor  the 
proceeds  thereof.  A.  M.  West,  a  witness  for  McFadden  &  Bros. 
Agency,  testified  that  the  last  turnout  by  Ross  to  the  agency  ex- 
ceeded  84  bales.     He  testified  to   a   statement   rendered  the   agency 
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by  the  Timpson  Bank  referring  to  the  bills  of  lading  for  93  bales. 
There  was,  we  thinks  evidence  to  sustain  a  finding  that  the  93 
bales  included  in  the  local  bill  were  delivered  to  McFadden  &  Bros. 
Agency.  • 

The  statement  of  facts  in  the  record  appears  from  the  file  mark 
to  have  been  filed  one  day  too  late.  But  ample  showing  has  been 
filed  here  that  this  occurred  solely  through  the  act  of  the  judge, 
who  labored  under  misapprehension  of  the  date  upon  whicli  the 
time  limited  expired;  consequently  we  have  considered  the  state- 
ment.    Judgment   afiSrmed. 

Affirmed. 

Writ  of  error  refused* 


John  Antonb  v.  Delbebt  Miles  and  J.  B.  Whitfield. 

Decided  October  24,  1907. 

liP^Landlord  and  Tenant — ^Lien — ^Interest  in  Crop. 

Whether  or  not  one  who  lets  premises  to  another  in  consideration  of  a 
part  of  the  crops  to  be  grown  tliereon  as  rent  has  a  specific  undivided  interest 
m  the  crops  when  gathered,  as  distinguislied  from  a  lien,  depends  entirely  upon 
the  terms  of  the  agreement  between   the   parties. 


— Pleadlnsr. 

When  the  record  discloses  no  contract  other  than  an  ordinary  one  of 
renting  land  on  shares  and  the  landlord  sues  for  a  personal  judement  for 
snpplies  and  advances  with  foreclosure  of  his  lien  therefor,  such  Tien  being 
inconsistent  with  ownership  in  him,  neither  the  pleading  nor  the  evidence 
authorizes  an  instruction  to  award  plaintiff  a  half  interest  in  specific  property 
sold  by  the  tenant  with  foreclosure  of  his  lien  therefor. 

S^— lien— <|iiettioB  of  Tact. 

It  is  for  the  jury  to  determine  the  existence  of  a  lien  and  the  right 
to  its  foreclosure. 

4w— Uen— WalTcr — Permiision  to  Sell. 

The  mere  fact  that  a  landlord  permits  the  tenant  to  sell  some  portion 
of  the  crops  in  the  market  without  objection,  is  not  alone  a  sufficient  reason 
for  purchasers  to  conclude  that  he  has  waived  his  lien  on  the  entire  crop. 

Appeal  from  the  Couuty  Court  of  Bed  Biver  County.  Tried  below 
before  Hon.  J.  M.  Deaver. 

C.  M.  Chambers,  for  appellant. — ^Where  landlord  furnishes  land, 
team,  tools  and  feed  and  tenant  furnishes  labor,  landlord  has 
something  more  than  a  landlord's  lien  on  crops;  he  has  a  specified 
interest  in  crops  themselves.  Horseley  v.  Moss,  6  Texas  Civ.  App., 
341;  Miles  v.  Dorn,  40  Texas  Civ.  App.,  298. 

The  removal  of  agricultural   products  for  purpose  of  being  pre- 

Kred  for  market,  is  not  a  waiver,  and  a  gin,  where  cotton  is  carried 
tenant  is  not  an  "Open  Market.*'     Sayles  Texas  Civil  Stats.,  art. 
8239;  Holt  v.  Mfller,  82  S.  W.  Rep.,  823. 

A  landlord  has  a  preference  lien  on  agricultural  products  grown 
on  his  premises,  ^  long  as  they  shall  remain  on  rented  premises 
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and  for  30  days  hereafter,  and  burden  of  proof  is  on  claimant  to 
show  a  waiver  of  said  lien.  Sayles  Civil  Stats.,  art.  3237;  Ameri- 
can Cotton  Co.  V.  Philips,  31  Texas  Civ.  App.,  79;  Sanger  v.  Magee, 
29  Texas  Civ.  App.,  397;  Johnston  v.  Kleinsmith,  ^3  Texas  Civ. 
App.,  236;  Bivins  v.  West,  46   S.  W.  Bep.,  112, 

Eugene  Black,  for  appellee  Whitfield. — ^As  to  whether  or  not,  the 
landlord  has  a  specific  interest  in  the  tenant^s  crop  or  merely  a  lien 
to  secnre  his  rent  which  is  to  be  paid  with  a  portion  of  the  crop  is 
a  question  of  intention  to  be  determined  from  the  contract  between 
the  landlord  and  the  tenant.  Texas  &  Pacific  B.  B.  Co.  v.  Bayliss, 
62  Texas,  575;  Horseley  v.  Moss,  5  Texas  Civ.  App.,  341. 

The  court  did  not  err  in  charging  the  jury  that  if  plaintifiE  had 
allowed  and  permitted  the  defendant.  Miles,  to  sell  said  cotton  in 
an  open  market,  then  to  find  in  favor  of  the  intervener.  Gill  am 
V.  Sraither,  33  S.  W.  Bep.,  984.  Planters  Compress  Co.  v.  Howard, 
41  Texas  Civ.  App.,  285. 

HODGES,  Associate  Justice. — ^This  suit  was  originally  insti- 
tuted in  the  Justice  Court  of  Precinct  No.  4  of  Bed  Biver  County, 
by  John  Antone,  appellant,  against  Delbert  Miles,  one  of  the  ap- 
pellees, to  recover  the  sum  of  $198.65  claimed  to  be  due  for  sup- 
plies and  advances  furnished  by  the  appellant  to  Miles,  during 
the  year  1906,  to  enable  the  latter  to  make,  gather,  secure  and 
house    a   crop    on   certain   rented    premises. 

The  facts  show  that  Miles  was  Antone's  tenant  during  the  year 
1906,  and  raised  a  crop  of  cotton  on  the  former's  premises,  ^hile 
the  record  does  not  definitely  disclose  what  rent  he  was  to  pay 
Antone,  yet  we  gather  inferentially  from  the  uncontroverted  facts 
that  Antone  was  to  furnish  the  land,  team,  tools  and  feed  the  team; 
and  that  Miles  was  to  perform  the  labor  of  making  and  harvesting 
the  crops;  and  each  was  to  receive  one-half.  Prior  to  the  filing 
of  this  suit  Miles  had  gathered  and  sold  five  or  six  bales  of  cotton 
from  the  rented  premises,  without  any  objection  from  his  landlord. 
About  a  week,  or  more,  before  the  institution  of  this  suit  Antone 
instructed  Miles  not  to  sell  any  more  of  his  cotton,  claiming  that 
he  (Antone)  held  an  account  for  supplies  which  had  not  been  paid. 
Subsequently,  however.  Miles  gathered  a  bale  of  cotton  and  sold  it 
to  the  intervener,  J.  B.  Whitfield,  one  of  the  appellees  herein,  with- 
out the  knowledge  or  consent  of  his  landlord.  Antone  then  instituted 
this  suit  against  Miles  upon  his  account  for  supplies,  procured  the 
issuance  of  a  distress  warrant  and  caused  the  same  to  be  levied  on 
the  bale  of  cotton  purchased  by  Whitfield  from  Miles,  and  sought 
to  subject  it  to  the  payment  of  his  claim. 

Whitfield  at  first  filed  a  claimant's  affidavit  and  bond  in  order 
to  get  possession  of  the  bale  of  cotton,  but  subsequently  intervened 
in  this  suit,  and  set  up  his  claims  to  the  cotton.  After  specially 
excepting  and  demurring  to  the  proceedings  instituted,  he  pleaded 
substantially  as  follows:  That  he  was  the  legal  owner  of  the  bale 
of  cotton  levied  upon,  by  virtue  of  a  valid  purchase  of  the  same 
from  the  defendant,  Delbert  Miles;   and  now  claims  the  cotton  as 
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his  own,  free  from  any  claim  of  Antone^s;  that  he  bad  purchased 
the  cotton  in  open  market,  from  said  Miles,  before  the  commence- 
ment of  this  suit;  that  Miles  bad  a  good  and  perfect  right  to  sell 
the  same,  and  that  Antone  bad  so  held  him  out  to  the  world  as  hav- 
ing that  right,  and  that  Jie  did  in  fact  have  that  right;  that  plain- 
tiff, Antone,  had  permitted,  acquiesced  in,  authorized  and  ratified 
previous  sales  of  cotton  off  the  rented  premises  by  said  Delbert 
Miles,  and  had  made  him  bis  agent  to  sell  said  cotton,  and  is  now 
estopped  to  come  in  and  deny  that  the  said  Miles  had  the  authority 
to  sell  the  cotton  involved  in  this  suit.  He  also  denied  that  Antone 
had  any  lien  upon  the  bale  of  cotton  at  the  time  it  was  sold  to  the 
intervener;  and  says  that  if  Antone  ever  had  any  lien  on  said  cotton, 
that  it  had  been  fully  satisfied  by  other  property  of  the  defendant, 
Miles,  which  said  Antone  had  appropriated  since  the  beginning  of 
this  suit  and  applied  as  a  credit  upon  the  account  for  which  tliis 
suit  was  brought.  He  also  asked  that  if  Antone  had  not  so  applied 
said  property  to  the  credit  of  Miles  on  said  account,  the  court  order 
it  done. 

The  cause  was  tried  before  a  jury  in  the  Justice  Court,  which 
resulted  in  a  verdict  in  favor  of  Antone  against  Miles,  on  the  account, 
for  the  sum  of  $131.10,  and  in  favor  of  the  intervener,  Whitfield,  for 
the  bale  of  cotton.  Appellant  then  appealed  to .  the  County  Court 
of  Bed  River  County,  where  the  case  was  again  tried  before  a  jury 
and  a  verdict  rendered  in  favor  of  the  appellant  against  Miles 
for  the  sum  of  $82.65,  and  in  favor  of  the  intervener,  Whitfield,  for 
the  bale  of  cotton.  From  that  judgment  appellant,  Antone,  prose- 
cutes this  appeal. 

It  appears  from  the  statement  of  facts,  that  Antone  held  a  claim 
amounting  to  the  sum  of  $198.66  against  Miles  for  supplies  fur- 
nished the  latter  during  the  year  1906  to  enable  him  to  make  and 
gather  a  crop  on  the  rented  premises.  No  question  is  raised  as  to 
Antone's  landlord's  lien  upon  the  bale  of  cotton  bought  by  Whit- 
field from  Miles,  and  of  his  right  to  have  it  subjected  to  the  pay- 
ment of  this  supply  claim,  unless  it  were  defeated  by  the  facts  set 
forth  in  Whitfield's  plea  of  intervention. 

Appellant's  first  assignment  of  error  complains  of  the  refusal  of 
the  court  to  give  the  following  charge  requested  by  him:  "I  charge 
you,  as  the  law,  at  the  request  of  the  plaintiff,  that  the  uncontra- 
dicted evidence  shows  that  plaintiff  had  an  undivided  one-half  interest 
in  the  bale  of  cotton  purchased  by  J.  B.  Whitfield,  intervener,  from 
Delbert  Miles,  and  is  entitled  to  have  his  landlord's  lien  foreclosed 
for  that  amount,  whatever  you  may  believe  the  other  facts  to  be." 
This  charge  must  have  been  framed  and  requested  upon  the  assump- 
tion that  the  mere  letting  of  land  to  another  in  consideration  of 
rent  to  be  paid  in  a  portion  of  the  crop,  gave  the  landlord  title  to 
that  portion  he  was  to  receive.  Appellant  follows  this  assignment 
of  error  with  the  following  proposition:  "Where  the  landlord  fur- 
nishes land,  team,  tools  and  feed,  and  tenant  furnishes  labor,  the 
landlord  has  something  more  than  a  lien  on  crops,  he  has  a  specified 
interest  in  the  crops  themselves."  Whether  or  not  one  who  lets 
premises  to  another  in  consideration  of  a  part  of  the  crops  to  be 
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grown  thereon  as  rent,  has  a  specific  undivided  interest  in  the  crops 
when  gathered,  as  distinguished  from  a  lien,  depends  entirely  upon 
the  terms  of  the  agreement  between  the  parties.  (Tignor  v.  Toney, 
13  Texas  Civ.  App.,  518;  Mansfield  v.  Xeese,  21  Texas  Civ.  App., 
584;  St.  Louis  ^-  S.  W.  By.  v.  Laws,  61  S.  W.  Bep.,  498;  Taylor's 
''Landlord   and   Tenant,'*   sec.   24.) 

There  is  nothing  in  the  record  in  this  case  to  show  that  this  was 
other  than  an  ordinary  contract  of  renting  land  on  shares.  Appellant, 
in  the  statement  of  his  case,  shows  that  he  is  seeking  to  recover 
a  judgment  for  a  sum  claimed  to  be  due  for  supplies,  and  asks 
for  a  personal  judgment  against  the  appellee.  Miles,  and  a  further 
judgment  for  the  foreclosure  of  his  landlord's  lien  on  the  bale  of 
cotton  bought  by  the  intervener,  Whitfield.  He  nowhere  discloses 
the  fact  that  he  claimed  ownership  of  one-half  of  the  cotton,  but 
merely  sets  up  a  lien.  Ownership  and  lien  are  inconsistent  inter- 
ests, and  can  not  exist  together  in  the  same  person  as  to  the  same 
subject  matter.  There  was  neither  pleading  nor  evidence  upon 
which  to  base  such  instructions  to  the  jury. 

This  charge  is  also  subject  to  the  further  objection  that  it  under- 
took to  have  the  jury  transcend  its  authority.  It  was  equivalent 
to  a  peremptory  instruction  to  the  jury  to  either  foreclose  appel- 
lant's landlord's  lien  on  an  undivided  one-half  of  the  bale  of  cotton, 
or  to  find  that  it  should  be  foreclosed.  Neither  of  these  is  within 
the  province  of  the  jury  in  such  cases.  It  is  the  duty  of  the  jury, 
under  proper  instructions  from  the  court,  to  find  the  fact  as  to 
whether  or  not  the  lien  sought  to  be  enforced  exists  upon  the  prop- 
erty involved;  and  if  found  to  exist,  to  state  that  finding  in  the 
verdict.  It  is  then  the  province  of  the  court  to  direct  the  foreclosure 
as  a  part  of  its  judgment.  Hence  the  court  did  not  err  in  refusing 
this  special  charge. 

The  next  assignment  of  error  attacked  the  following  portion  of 
the  court's  general  charge:  "If  you  believe,  from  the  evidence  be- 
fore you,  that  the  cotton  which  is  the  subject  of  this  suit  was  raised 
upon  the  farm  of  the  plaintiff,  and  that  he  had  a  lien  upon  the 
same  for  money  and  supplies  advanced  to  said  defendant  during  the 
year  1906;  but  you  should  further  believe,  from  the  evidence  be- 
fore you,  that  the  plaintiff  had  allowed  and  permitted  the  said 
defendant  to  sell  said  cotton  in  an  open  market;  then  you  will 
find  for  the  intervener.^'  The  appellant  objects  to  this  charge,  be- 
cause there  was  no  evidence  to  support  the  issue  of  fact  there  sub- 
mitted.    We  believe  this  objection  should  be  sustained. 

In  his  plea  of  intervention  the  intervener  relied  upon  two  de- 
fences; one  was  that  MiTes  had  the  authoritv  from  Antone  to  sell 
the  bale  of  cotton;  the  other,  that  the  debt  from  Miles  to  Antone, 
upon  which  the  lien  was  based,  had  been  paid  previous  to  the  trial 
of  the  cause. 

In  returning  a  verdict  for  the  plaintiff  against  the  defendant, 
for  $82.65,  in  the  court  below,  the  jury  found  against  intervener 
upon  his  plea  of  payment;  and  their  finding  in  his  favor  could 
only  have  been  upon  the  plea  that  Miles  had  permission  from  Antone 
to  sell  the  cotton.     It  is  true  that  intervener  alleges  that  Miles  had 
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made  other  sales  by  Antone's  permissioD,  and  claims  that  the  latter 
was  thereby  estopped  from  questioning  the  authority  for  the  making 
of  this  sale  to  the  intervener;  yet  the  allegations  are  not  such  as 
to  amount  to  a  plea  of  estoppel^  nor  did  the  facts  adduced  upon 
the  trial  justify  a  finding  against  the  appellant  upon  that  issue 
even  had  the  plea  been  made.  The  plea  that  the  defendant  had  the 
authority  from  appellant  to  sell  the  cotton  was  an  affirmative  de- 
fence, and  it  devolved  upon  the  intervener  to  establish  it  by  suffi- 
cient evidence  to  justify  the  jury  in  returning  a  verdict  in  his 
favor.  The  testimony  upon  that  issue  is  substantially  as  follows: 
The  intervener,  Whitfield,  testified  that  he  purchased  the  cotton 
involved  in  this  suit,  in  the  following  manner:  Miles  brought  a 
sample  of  the  cotton  from  the  gin  in  Detroit  and  carried  it  to  all 
the  buyers  and  had  them  bid  on  it,  and  also  had  intervener  to  bid 
on  it;  that  after  getting  these  bids  Miles  sold  the  cotton  to  inter- 
vener, got  a  float  and  had  it  hauled  from  the  gin  to  the  cotton 
yard,  and  received  his  pay,  amounting  to  about  $51,  for  the  cotton; 
that  before  that  time  during  the  fall  of  1906  he  bought  other  cotton 
from  Miles,  but  could  not  say  whether  it  was  one  or  two  bales,  but 
he  remembered  one  bale  for  certain.  Harry  Hcatli,  another  witness 
for  intervener,  testified  that  he  was  a  cotton  buyer  in  the  town 
of  Detroit,  and  knew  that  during  the  fall  of  1906  Miles  had  marketed 
several  bales  of  cotton  there  before  the  sale  of  this  particular  bale — 
thought  it  was  five  or  six;  that  he  had  bid  on  the  different  bales 
of  cotton,  and  bought  some  of  them — thought  one  or  two  bales; 
that  he  bought  them  from  Miles  in  his  own  name,  and  that  Antone 
had  not  objected  to  the  selling,  but  was  not  present  at  the  time 
the  cotton  was  sold.  Harris,  another  cotton  buyer,  testified  for  the 
intervener  to  substantially  the  same  effect.  J.  H.  Sliarp  testified 
that  he  was  the  manager  of  the  gin  plant  at  Detroit,  and  ginned 
six  bales  of  cotton  for  Miles  in  the  fall  of  1906;  that  the  cotton 
was  ginned  in  Miles'  own  name  and  delivered  to  him  from  time  to 
time  as  it  was  ginned;  that  Antone  never  objected  to  tlic  cotton 
being  delivered  to  Miles,  never  gave  him  any  orders  not  to  deliver 
this  particular  bale  of  cotton,  and  said  nothing  at  all  about  the 
matter.  Antone,  in  his  own  behalf,  testified  that  he  forbade  Miles 
selling  any  more  cotton  a  short  time  before  this  particular  bale  of 
cotton  was  sold;  that  Miles  had  sold  several  other  bales  of  cotton 
off  the  rented  premises  before  this,  and  had  paid  him  his  rent  out 
of  them,  and  also  some  on  his  acc-ount  for  money  and  supplies,  but 
had  not  been  paying  him  as  much  on  this  account  as  he  should, 
and  he  told  him  not  to  sell  any  more  cotton.  He  had  not  objected 
to  Miles  selling  the  cotton  before  this,  but  told  him  not  to  sell 
any  more  before  he  had  sold  the  particular  bale  in  question.  Said 
he  did  not  tell  Whitfield,  or  any  other  cotton  buyer  in  Detroit,  that 
he  had  forbidden  Miles  selling  any  more  cotton;  that  he  did  not 
know  an]i;hing  about  Miles  selling  the  particular  bale  of  cotton 
in  controversy  until  after  it  had  been  sold.  He  was  in  Paris  at 
the  time,  but  that  as  soon  as  he  got  back  and  ascertained  that  the 
bale  had  been  sold,  he  sued  out  a  distress  warrant  and  had  the  cotton 
seized.     Both  Joe  Antone  and  John  Tates  testified  that  they  had 
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heard  appellant  tell  Miles  not  to  sell  any  more  cotton  off  the  rented 
premises.  Joe  Antone  stated  that  this  was  about  a  week  before  the 
sale  of  this  bale  of  cotton.  Both  of  them  stated  that  they  had 
not  told  Whitfield  or  any  of  the  other  buyers  about  what  they  had 
heard  Jolm  Antone  tell  Miles. 

We  tliink  this  testimony  established  the  fact,  beyond  controversy, 
that  Miles  had  no  authority  from  Antone  to  sell  the  cotton  involved 
in  this  suit;  and  if  proper  assignments  had  been  presented  raising 
the  issue  of  the  insuflSciency  of  the  evidence  to  sustain  the  finding  of 
the  jury,  we  should  feel  it  our  duty  to  set  the  verdict  aside  and 
reverse  the  cause,  upon  that  ground  alone.  We  think  that  to  justify 
a  trial  court  in  instructing  a  jury  upon  an  issue  of  fact,  there 
should  not  only  be  evidence  tending  to  establish  that  fact  in  the 
minds  of  the  jury,  but  that  evidence  should  be  suflBcient  to,  either 
alone  or  in  connection  with  other  evidence  upon  correlative  issues, 
sustain  the  finding  of  the  jury.  (International  &  6.  N.  Ry.  Co.  v. 
Hall,  12  Texas  Civ.  App.,  11 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Faber, 
77  Texas,  155.) 

We  are  of  the  opinion,  therefore,  that  the  evidence  is  wholly  in- 
sufficient to  authorize  the  court  to  give  the  charge  complained  of. 
On  the  contrary,  we  think  the  court  should  have  peremptorily  in- 
fitructed  the  jury  to  return  a  verdict  for  the  appellant  against  the 
intervener  upon  the  issue  as  to  whether  or  not  Antone  still  had  a 
landlord's  lien  upon  the  bale  of  cotton.  The  lien  still  exists  unless 
lost  by  Miles  having  authority  from  Antone  to  sell  the  cotton. 
The  mere  fact  that  a  landlord  permits  a  tenant  to  sell  some  portion 
of  his  crops  in  the  market  without  objection,  is  not  alone  a  suffi- 
cient reason  for  purchasers  to  conclude  that  he  had  waived  his  lien 
on  the  entire  crop.  (American  Cot.  Co.  v.  Phillips,  31  Texas  Civ. 
App.,  79;  Sanger  v.  McGee,  29  Texas  Civ.  App.,  397;  Johnston 
V.  Klinesmith,  33  Texas  Civ.  App.,  236;  Bivins  v.  West,  46  S.  W. 
Rep.,  112.) 

That  portion  of  the  judgment  of  the  County  Court  which  awarded 
a  recovery  for  the  appellant,-  Antone,  for  the  sum  of  $82.65  against 
Delbert  Miles,  is  affirmed.  But  so  much  of  it  as  awarded  the  bale 
of  cotton  levied  on  to  the  intervener,  Whitfield,  is  reversed  and  here 
rendered  for  the  appellant. 

Afftrmed  in  part  and  in  part  reversed  and  rendered. 


Texas  &  Pacific  Railway  Company  v.  S.  B.  Spkoles. 

Decided  October  24,   1907. 

1. — ^Railway — ^Fences    and   Cattle    Guards — ^Kepair. 

It  IS  the  duty  of  a  railroad  company,  and  not  the  duty  of  the  owner 
of  the  land,  nor  of  one  asserting  his  right— a  tenant  pasturing  stock  on  it — 
to  keep  its  right  of  way  fence  and  cattle  guards  in  such  repair  as  to  pre- 
vent stock  of  tlie  ordinary  kind  from  entering  on  its  track. 


2. — Same — Negligence — ^Notice. 

If  the  railway  company's  duty  to  repair  arises  only  on  diBOOvery  of  de- 
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fects  in  its  fences,  a  finding  that  it  was  negligent  in  failing  to  repair  would 
involve  a  finding  of  its  knowledge. 

3. — ^Killing  Stock — Contributory  Negligence. 

The  owner  of  stock  killed  by  trains  upon  a  fenced  railroad  is  not  guilty 
of  contributory  negligence  in  turning  them  into  his  own  pasture  though  he 
knew  the  fencing  of  the  railway  to  be  defective. 

Appeal  from  the  Cotmty  Court  of  Bed  Eiver  County.  Tried  below 
before  Hon.  J.  M.  Deaver. 

Kennedy  £  RobhinSj  for  appellant. — ^Where  the  railway  track 
divides  an  inclosure  'and  private  openings  have  been  left  in  the 
right  of  way  fence,  as  required  by  law,  for  the  convenience  of  the 
owner  of  such  inclosure,  in  order  to  give  him  passageway  to  both 
sides  of  such  inclosure  and  such  owner  accepts  and  is  satisfied  with 
the  opening  as  made,  then  the  railway  company  rests  under  no 
greater  duty  than  the  exercise  of  ordinary  care  in  Operating  its 
trains  to  prevent  injury  to  stock  that  may  go  upon  its  track  through 
such  opening.  Sayles  Texas  Civil  Statutes,  arts.  4528,  4427,  4431; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Hanacek,  93  Texas,  446;  International 
&  G.  N".  By.  Co.  V.  Erwin,  67  S.  W.  Eep.,  466;  Houston  &  T:  C. 
Ry.  Co.  V.  HoUingsworth,  29  Texas  Civ.  App.,  306;  Gulf,  C.  & 
S.  P.  By.  Co.  V.  Mitchell,  18  Texas  Civ.  App.,  380;  St.  Louis  & 
S.  W.  Ry.  Co.  V.  Adams,  24  Texas  Civ.  App.,  231;  Missouri,  K 
&  T.  Ry.  Co.  V.  Johnson,  39  S.  W.  Rep.,  323  (writ  of  error  re- 
fused) ;  Missouri,. K.  &  T.  Ry.  Co.  v.  Baker,  90  S.  W.  Rep.,  869-870 
Missouri,  K.  &  T.  Ry.  Co.  v.  Chenault,  24  Texas  Civ.  App.,  481 
Texas  &  P.  Ry.  Co.  v.  Glenn,  8  Texas  Civ.  App.,  301;  Texas  &  P 
By.  Co.  V.  Huffman,  71  S.  W.  Rep.,  779;  Louisville,  K  A.  &  C 
By.  Co.  V.  Etzler,  119  Ind.,  39;  21  N".  E.  466. 

The  duty  of  keeping  gates  closed  or  of  preventing  his  stock  from 
passing  from  his  inclosure  to  the  open  crossing  and  from  thence 
onto  the  railroad  tracks  rests  on  the  owner  and  those  claiming 
an  interest  or  privilege  in  such  inclosure  by  the  consent  or  authority 
of  such  owner.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hanacek,  93  Texas, 
448-451;  International  &  G.  K  Ry.  Co.  v.  Erwin,  67  S.  W.  Rep., 
466;  Texas  &  Pacific  Ry.  Co.  v.  Glenn,  8  Texas  Civ.  App.,  301; 
Wabash  Ry.  Co.  v.  Williamson,  104  Ind.,  154;  3  N".  E.,  814;  Evans- 
ville  &  T.  H.  Ry.  Co.  v.  Mosier,  17  N".  E.,  109 ;  Bond  v.  Evansville 
&  T.  H.  Ry.  Co.,  100  Ind.,  301. 

Before  the  company  can  be  charged  with  negligence  for  failing 
to  keep  and  maintain  such  cattle  guards  it  must  have  knowledge 
or  information  that  the  cattle  guard  so  erected  is  insufiicient  for 
that  purpose  or  that  it  has  thereafter  become  so  out  of  repair  that 
it  is  insuflScient  for  that  purpose.  Fitterling  v.  Missouri  Pac.  Ry. 
Co.,  79  Mo.,  504;  Vinvard  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  80 
Mo.,  92;  Clardy  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  7  A.  &  E.  R.  R. 
Cases,  666;  Dunn  v.  Chicago  &  N.  W.  Ry.  Co.,  7  A.  &  E.  R.  R. 
Cases,  578;  Grand  Rapids  &  I.  Ry.  Co.  v.  Monroe,  47  Mich.,  152; 
10  K  W.,  179;  Shearman  &  Redfield  on  Neg.,  sees.  424-426,  and 
caaes  cited. 


296  Texas  Civil  Appeals  Reports,  Vol.  47.        [October, 

T\Tien  one,  by  his  own  negligence,  contributes  to  his  injury  or 
the  injury  of  his  property,  damages  therefor  can  not  be  recovered. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Roberts,  83  S.  W.  Rep.,  250;  Texas 
&  P.  Ry.  Co.  V.  Owens,  36  Texas  Civ.  App.,  54;  Texas  &  P.  Ry.  Co. 
V.  Huffman,  71  S  TT.  Rod.,  779;  Martin  v.  Stewart,  73  Wis.,  553; 
41  N.  W.  Rep.,  538;  Poler  v.  New  York  Cent.  R.  R.  Co.,  16  N. 
Y.,  476,  481 ;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Seirer,  60  El.,  295 ;  Knight 
V.  Toledo  Ect.  R.  Co..  24  Ind.,  402;  Spearman  &  Redfield  on  Neg., 
sec.  450,  and  cases  tnere  cited;  Beach  on  Contributoiy  Neg.,  sec- 
223,  and  cases  there  cited. 

Chamhers  &  Chambers,  for  appellee. — ^Appellant  having  elected  to 
put  in  the  open  crossing,  it  became  its  duty  to  keep  the  same  in 
repair,  and  a  failure  to  do  so  would  be  negligence  on  the  part  of 
the  railway  company,  and  if  by  reason  thereof  the  appellee's  mule 
was  killed,  then  the  appellant  company  would  be  liable.  Houston 
&  G.  N.  R.  R.  Co.  V.  Meador,  50  Texas,  79;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Gill,  5  Texas  Civ  App.,  496;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Rowland,    70  Texas,   301. 

If  the  stock  guard  was  so  constructed  as  to  permit  stock  to  pass 
over  it,  then  it  was  not  fenced,  and  it  was  the  duty  of  appellant 
to  see  that  the  stock  guards  and  crossings  were  kept  in  repair  suffi- 
cient to  turn  stock.  Rev.  Stats.,  art.  4527;  Houston,  E.  &  W.  T. 
Ry.  Co.  T.  Adams,  63  Texas,  200;  International  &  G.  N.  Ry.  Co.  v. 
Sea  right,  8  Texas  Civ  App.,  593;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Peterson,  8  Texas  Civ.  App.,  367;  St.  Louis  &  S.  W.  Ry.  Co.  v. 
Blackwell,  40  S.  W.  Rep.,  860. 

WILLSOX,  Chief  Justice. — Appellant's  line  of  railway  ran  nearly 
east  and  west  through  one  Baker's  farm  in  Red  River  County,  and 
its  right  of  way  was  fenced.  On  the  south  side  of  its  track  and 
fence  was  Baker's  pasture  of  200  or  300  acres,  and  on  the  north 
side  was  cultivated  land  forming  a  part  of  his  farm.  For  Baker's 
convenience  in  getting  to  and  from  the  parts  of  his  farm  situated 
on  opposite  sides  of  the  railway,  appellant  had  constructed  a  crossing 
over  its  roadhed,  and  in  its  fence  constructed  along  the  south  side 
of  its  right  of  way  had  made  or  left  an  opening  into  the  pasture. 
This  opening  into  the  pasture  was  reached  from  the  north  side  of 
the  railway  through  a  lane,  which  extended  across  appellant's  roadbed 
over  the  crossing,  so  that  people  and  animals  could  pass  from  the 
part  of  the  farm  in  cultivation,  through  the  lane,  across  the  rail- 
road, and  through  the  opening  in  appellant's  fence  into  Baker's 
pasture.  On  each  side  of  the  crossing  over  its  roadbed  appellant 
had  constructed  a  cattle  guard,  consisting  of  steel  or  iron  plates  on 
which  sharpened  iron  spikes  had  been  set,  so  placed  between  and 
on  each  side  of  the  rails  as  to  make  a  connection  with  the  wings 
of  the  right  of  way  fence.  The  guard  on  the  east  of  the  cross- 
ing had  not,  it  seems  from  the  evidence,  been  so  constructed  as  to 
always  turn  stock,  and  a  row  of  the  iron  spikes  had  become  so  bent 
as  to  further  impair  its  efficiency.  Appellee  was  Baker's  tenant, 
and  with  his  consent  used  the  pasture  referred  to.     Otherwise  he 


1907.]      Texas  &  Pacific  -Bailway  Company  v.  Sproles.         297 

had  nothing  to  do  with  nor  any  control  over  the  crossing.  On  the 
evening  of  January  17^  1907,  appellee  turned  his  mule  into  the 
pasture,  and  during  the  night  it  crossed  over  the  cattle  guard  on 
the  east  side  of  the  crossing  on  to  appellant's  right  of  way  and 
roa(lbed  and  was  killefl  by  one  of  appellant's  trains  going  east  down  a 
heavy  grade.  On  other  occasions,  before  he  turned  his  mule  into 
the  pasture  on  this  occasion,  appellee  had  seen  that  animal  and  others 
pass  over  this  cattle  guard,  and  knew  it  was  insufficient  to  effectually 
turn  such  stock.  He  had  not  called  appellant's  attention  to  its  con- 
dition, and  the  fact  that  appellant's  section  gang  passed  over  it  every 
day  furnishes  the  only  evidence  in  the  record  of  notice  to  appellant 
of  the  condition  of  the  guard. 

Appellee  brought  his  suit  in  the  Justice's  Court,  where  he  recov- 
ered a  judgment  against  appellant  for  the  sum  of  $125  as  the  value 
of  the  mule.  On  appellant's  appeal  to  the  County  Court,  appellee 
again  recovered  a  judgment,  but  for  the  sum  of  $145.  From  this 
latter  judgment  the   railway  company  prosecutes   this   appeal. 

The  trial  in  the  County  Court  was  before  the  judge  without  a 
jury,  and  the  court's  finding  of  fact  and  law  forms  a  part  of  the 
record  on  this  appeal. 

Appellant  insists  that,  as  the  crossing  was  .  made  for  the  con- 
venience of  the  owner  of  the  land,  it  was  his  duty  and  the  duty 
of  one  asserting  his  rights,  to  keep  the  cattle  guard  forming  a  part 
of  same  in  repair,  and  to  keep  his  stock  from  passing  from  such 
crossing  on  to  its  inclosed  roadbed  and  track.  As  a  consequence  of 
this  duty  claimed  to  rest  on  the  owner  of  the  land  and  on  one 
asserting  his  rights,  appellant  further  insists  that  the  burden  to 
show  that  his  mule  was  killed  as  the  result  of  its  negligence  in  the 
operation  of  its  train  devolved  upon  appellee. 

We  can  not  assent  to  this  view  of  the  law.  It  is,  we  think,  the 
duty  of  the  railway  company,  and  not  the  duty  of  the  owner  of 
the  land,  nor  of  one  asserting  his  rights,  to  keep  its  right  of  way 
fence  in  such  repair  as  effectually  to  turn  stock  of  ordinary  habits 
tinder  ordinary  circumstances.  By  the  provision  of  the  statute 
(Sayles  Stat.,  art.  4528),  to  escape  the  absolute  liability  it  declares 
in  favor  of  the  owner  for  the  value  of  stock  killed  by  its  locomo- 
tives and  cars,  a  railway  company  in  the  given  case  must  show  that 
it  had  its  road  "fenced  in" — ^that  is,  inclosed  in  such  a  way  as,  at 
least  under  ordinary  circumstances,  to  effectually  prevent  stock  of 
the  ordinary  kind  from  entering  upon  its  roadbed  and  tracks.  The 
obvious  purpose  of  the  law  would  not  be  accomplished  if  it  should 
be  held  that  a  railroad  company  had  fully  discharged  its  duty  under 
it  when  it  had  so  "fenced  in"  its  road.  To  accomplish  that  purpose 
the  statute  must  be  so  construed  as  to  make  it  the  duty  of  the 
railway  company  not  only  to  so  "fence  in"  its  road,  but  after  it 
has  done  so,  to  keep  it  so  "fenced  in." 

The  authorities  relied  upon  by  appellant  to  support  its  view  of 
the  law,  we  think  do  not  go  so  far.  The  only  point  determined  by 
the  Supreme  Court  on  the  question  certified  to  it  in  Missouri,  K. 
&  T.  Ry.  Co.  V.  Hanacek  (93  Texas,  446),  was  that  under  the 
facts  stated  the  railway  was  "fenced"  within  the  meaning  of  the 
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law.  The  question  as  to  the  duty  to  repair,  when  a  fence  constructed 
in  compliance  with  law  became  defective,  was  not  referred  to,  and 
the  court  declined  to  express  an  opinion  as  to  whether  the  duty  to 
keep  closed  gates  constructed  for  the  convenience  of  the  owner 
rested  on  him  or  on  the  railway  company.  On  the  return  to  it  of 
the  Supreme  Court's  answer  to  its  certified  question,  the  Court  of 
Civil  Appeals  in  the  same  case  held  that  on  the  facts  presented 
it  was  not  the  duty  of  the  railroad  company  to  keep  the  gates  closed. 
(66  S.  W.  Rep.,  938.)  The  same  ruling  on  similar  facts  has  been 
repeatedly  made  by  the  Courts  of  Civil  Appeals.  (International 
&  G.  N.  Ry.  Co.  V.  Erwin,  67  S.  W.  Rep.,  466;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Johnson,  39  S.  W.  Rep.,  323;  Texas  &  Pac.  Ry.  Co.  v. 
Glenn,  8  Texas  Civ.  App.,  301.)  We  are  not  satisfied  with  the 
reasoning  upon  which  the  decisions  cited,  and  others  of  a  like  nature, 
rest,  and  are  inclined  to  doubt  the  correctness  of  the  rule  they 
announce.  In  passing  upon  the  question  now  before  us,  however, 
it  is  not  necessary  that  we  should  express  an  opinion.  So  far  as 
we  are  advised,  no  court  in  this  State  has  held  that,  when  a  rail- 
road has  fenced  its  'track  and  constructed  a  crossing  over  it  for 
the  convenience  of  the  owner  of  the  land  over  which  it  passes,  it 
is  thereafterwards  the  duty  of  the  owner  of  the  land  to  keep  in 
repair  cattle  guards  forming  a  part  of  such  crossing.  Whatever 
force  there  may  Ix;  in  the  reasoning  which  has  been  held  to  require 
that  the  owner  of  the  land  should  keep  closed  gates  constructed  for 
his  use,  to  our  minds  such  reasoning  is  without  force  when  appealed 
to  in  support  of  the  contention  that  the  owner  of  the  land  should 
keep  in  repair  cattle  guards  constructed  by  a  railway  company — 
for  his  convenience,  it  is  true,  but  in  compliance  with  a  require 
ment  of  the  law.  That  the  duty  to  make  such  repairs  rests  on  the 
railroad  company  and  not  on  the  owner  of  the  land,  we  think  finds 
sufficient  support  in  Texas  &  St.  L.  Ry.  Co.  v.  Young,  60  Texas, 
201;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Adams,  63  Texas,  207;  San 
Antonio  &  A.  P.  Rv.  Co.  v.  Knoepfli,  82  Texas,  270;  and  St.  Louis 
S.  W.  Ry.  Co.  V.  Adams,  24  Texas  Civ.  App.,  231. 

The  trial  court  found  that  the  cattle  guard  was  not  sufficient 
to  turn  stock  and  keep  same  off  of  appellant's  track,  and  that  this 
condition  of  the  guard  was  due  to  appellant's  negligence  in  failing 
to  keep  it  in  repair.  This  finding  of  negligence  on  the  part  of  ap- 
pellant we  think  should  be  held  to  include  a  finding  that  appellant 
had  notice  of  the  conclition  of  the  guard,  if  such  finding  be  necessary 
to  support  the  judgment  and  if  evidence  to  support  it  can  be  found 
in  the  record.  We  think  there  is  such  evidence.  It  therefore  is  not 
necessary  that  we  should  determine  the  correctness  of  appellant^s 
contention  that,  if  the  duty  of  keeping  the  cattle  guard  in  repair 
rested  upon  it,  it  would  only  be  when  and  after  notice  of  the  fact 
that  the  guard  was  out  of  repair  was  brought  home  to  it.  There 
are  cases  which  seem  to  hold  that  under  our  statute,  when  a  railway 
company  has  once  '^fenced  in'*  its  track,  its  responsibility  afterwards 
is  only  to  use  ordinary  care  to  keep  it  in  repair.  (Gulf,  C.  &  S.  P. 
Rv.  Co.  V.  Cash,  8  Texas  Civ.  App.,  569;  International  &  G.  N. 
By.  Co,  V.  Erwin,  67  S.  W.  Rep.,  466.)    If  such  is  the  law,  as  indi- 
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cated    above   we   think   its   requirements   were   in   this    case   met   by 
the  court's  finding  that  appellant  was  guilty  of  negligence. 

We  do  not  think  there  is  merit  in  appellant's  contention  that  if 
it  was  not  without  fault  and  otherwise  might  be  liable  to  appellee, 
it  was  not  liable  to  him  in  this  instance  because  he,  in  turning  his 
mule  into  the  pasture,  knowing  the  defective  condition  of  the  guard 
and  the  probability  that  his  mule  would  go  over  it  and  on  to  its 
right  of  way  and  roadbed  and  there  be  injured  by  passing  trains, 
was  guilty  of  such  contributory  negligence  as  deprived  him  of  a 
right  to  complain.  (Gulf,  C.  &  S.  F.  By.  Co.  v.  Cash,  8  Texas  Civ. 
App.,  569.)  Assuming,  as  we  are  inclined  to  think  we  may,  that 
under  our  statute  contributory  negligence  on  the  plaintiff's  part 
can  be  urged  to  defeat  a  recovery  by  him,  we  do  not  think  the 
evidence  in  this  case  sufficient  to  raise  such  an  issue 

The  judgment  is  affirmed. 

Affirmed, 


Waters-Pieece  Oil  Company  v.  State  op  Texas 

Decided  October  25,   1007. 

1. — ^Receiver — l^oieigii  Coxporation — Permit   to   do   Businesii — ^Forfeiture. 

The  validity  of  the  Act  of  April  11,  1907,  authorizing  the  appointment 
of  a  receiver  for  the  property  of  a  foreign  corporation  on  the  recovery  by  the 
8tate  of  a  judgment  cancelling  its  permit  to  do  business  in  Texas,  sustained, 
following  Waters-Pierce  Oil  Company  v.  State,  47  Texas  Civ.  App.,  162. 

S. — ^Same. 

The  appointment  of  a  receiver  for  a  fofeign  corporation  whose  permit  to 
do  business  in  the  State  has  been  cancelled  hj  judgment  of  court  is  authorized 
under  article  1465,  subdivision  3,  of  the  Revised  Statutes,  as  analogous  to  the 
case  of   a   dissolved   corporation. 

8. — Same — ^Procedure — Judicial   Notice. 

In  proceeding  for  the  appointment  of  a  receiver  of  the  property  of  a 
foreign  corporation  on  motion  following  a  judgment  cancelling  its  permit 
to  do  business  in  the  State,  the  trial  court  properly  took  judicial  notice  of  the 
proceedings  and  judgment  in  the  main  case  and  was  not  required  to  act  on 
evidence  as  to  matters  which  had  been  therein  determined. 

4w — Same — Statement   of  Faett. 

One  prosecuting  a  separate  appeal  from  an  order  appointing  a  receiver 
as  the  result  of  a  judgment  cancelling  permit  of  a  corporation  to  do  business 
in  the  State  can  not  complain  that  the  appointment  was  not  authorized  by 
the  established  facts  without  a  statement  of  facts  showing  on  what  the  court 
acted.  The  record  in  the  main  case,  of  which  the  trial  court  took  judicial 
notice,  would  be  presumed  to  support  his  action  in  the  absence  of  a  showing 
to  the  contrary. 

S. — ^Reeelver — ^Pleading — ^Motion. 

A  motion  by  the  State  for  the  appointment  of  a  receiver  of  the  property 
of  a  defendant  corporation  after  judgment  cancelling  its  permit  to  do  business, 
if  it  stated  the  facts  necessary.,  constitutes  a  surficient  pleading  to  support 
the  order  of  appointment.  But  it  seems  that  the  court  could  take  such  action 
on  its  own  motion  and  without  pleading  invoking  it.  San  Antonio  Gas  Co.  v. 
8tat«,  22  Texas  Civ.  App.,  118. 
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Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.   V.   L.   Brooks. 

Clark  &  Bolinger,  Cochran  £  Penn,  D.  A,  Odell  and  N.  A.  Sied- 
man  (J.  D,  Johnson  and  N.  S.  Priest,  of  counsel),  for  appellant. — 
An  application  for  the  appointment  of  a  receiver,  when  not  made 
in  aid  of  a  pending  suit  and  before  trial  thereof,  in  order  to  confer 
jurisdiction  upon  the  court,  must  be  brought  in  the  form  of  an 
independent  suit  and  contain  all  allegations  necessary  in  an  original 
petition,  setting  up  the  rights  of  the  plaintiff  in  particular  prop- 
erty, describing  same  with  sufficient  certainty  to  enable  the  court 
to  take  cognizance  of  it  and  see  that  the  value  of  the  property  as 
alleged  is  sufficient  to  confer  jurisdiction  upon  the  court.  Revised 
Statutes,  arts.  1177,  1181,  1191  and  1337;  Hall  v.  Jackson,  3 
Texas,  305;  Nye  v.  Gribble,  70  Texas,  458;  May  v.  Taylor,  22 
Texas,  348;  Mann  v.  Falcon,  25  Texas,  276;  Bledsoe  v.  Wills,  22 
Texas,  650;  McConkey  v.  Henderson,  24  Texas,  212;  Ex  Parte 
Lange,  18  Wallace,  175;  Townes'  Pleading,  pp.  18  to  20;  Bailey  on 
Jurisdiction,  sec.   23;  Pomeroy  Eq.  Remedies,  sec.   118. 

That  a  proceeding  after  judgment  must  be  brought  as  a  new  suit: 
Munds  V.  Cassidey,  98  N.  C,  558;  Thayer  v.  Hart,  24  Fed.  Rep., 
658. 

When  appellant's  appeal  bond  was  approved  and  filed  in  ah  amount 
sufficient  and  conditioned  in  all  respects  as  required  by  article  1404 
of  the  Revised  Statutes  of  the  State  of  Texas,  the  legal  effect  of  such 
bond  was  to  supersede  the  judgment  rendered  against  appellant  on 
June  1,  1907,  and  to  vacate  from  the  date  of  its  rendition  all  process 
and  proceedings  looking  to  the  collection  of  the  judgment,  and  all  or- 
ders made  upon  the  application  of  the  State  for  the  appointment  of  a 
receiver  were  thereby  superseded  and  became  null  and  void,  and  it  was 
the  duty  of  the  court  to  vacate  its  said  orders  and  dismiss  the  motion 
or  application  of  the  State  for  the  appointment  of  a  receiver.  Revised 
Statutes,  art.  1406;  Texas  Trunk  Ry.  v.  Jackson  Bros.,  85  Texas, 
605;  State  v.  Johnson,  13  Fla.,  33;  Freeman  on  Executions,  3d 
Ed.,  sec.  32. 

To  deny  to  appellant  the  right  to  prosecute  its  appeal  from  the 
judgment  rendered  against  it  on  June  1,  1907,  and  to  supersede  the 
execution  of  this  judgment  pending  its  appeal,  under  tlie  same 
conditions  and  with  the  same  effect  allowed  to  other,  litigants  under 
the  laws  of  the  State  of  Texas,  is  to  deny  to  appellant  the  equal 
protection  of  the  laws  in  violation  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  Texas  Con- 
stitution, art.  1,  sec.  13;  Dillingham  v.  Putnam,  14  S.  W.  Rep.,  303; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  165  U.  S.,  150;  In  re  Converse, 
137  tr.  S.,  624;  Cotting  v.  Kansas  City  Stock  Yards,  183  TJ.  S.,  79. 

The  said  Act  of  the  Legislature  of  the  State  of  Texas,  approved 
April  11,  1907,  is  unconstitutional,  null  and  void,  in  so  far  as  it 
attempts  to  create  a  lien  upon  appellant's  property  for  the  alleged 
violation  of  the  anti-trust  laws  of  said  State,  in  that  the  lien  is 
not  created  by  the  terms  of  the  Act  based  alone  upon  the  commission  of 
^Q  offense,  but  is  left  to  be  created  by  the  action  of  the  prosecuting 
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officer  in  filing  suit  to  recover  the  prescribed  penalties.  Marshall 
Field  &  Co.  v.  Clark,  143  U.  S.,  649;  St.  Louis  Consolidated  Coal 
Go.  V.  Illinois,  185  U.  S.,  203. 

The  recovery  of  penalties  against  appellant  by  the  judgment  of 
June  1,  1907,  beiog  predicated  upon  the  anti-trust  laws  of  tlie  State 
of  Texas  of  1899  and  1903  and  in  a  suit  instituted  prior  to  the 
passage  of  the  Act  of  April  11,  1907,  it  was  not  competent  for  the 
Legislature  of  the  State  of  Texas  to  pass  the  said  Act  of  April  11, 
1907,  and  thereby  increase  the  punishment  provided  in  the  former 
laws  by  creating  a  lien  upon  appellant's  property  in  violation  of 
section  10  of  article  1  of  the  Constitution  of  the  United  States, 
wliich  denies  to  any  State  the  right  to  pass  an  ex  post  facto  law. 
Calder  v.  Bull,  3  Dall.,  386;  Fletcher  v.  Peck,  6  Cranch.,  138; 
Cummings  v.  Missouri,  71  U.  S.,  277;  Ex  Parte  Garland,  71  TJ. 
S.,  333;  Wilson  v.  Ohio  Ry.,  64  111.,  542. 

The  act  of  the  court  in  appointing  a  receiver  and  depriving  ap- 
pellant of  the  use  of  its  property  results  in  depriving  appellant  of 
its  property  without  due  process  of  law,  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States.  Chicago, 
B.  &  Q.  Ry.  Co.  V.  Chicago,  166  U.  S.,  266 ;  Davidson  v.  New  Orleans, 
96  U.  S.,  97. 

R.  V,  Davidson,  Attorney-General,  Jewel  P.  LigJitfoot,  Assistant, 
John  W.  Brady,  County  Attorney,  Gregory  &  Batts  and  Allen  & 
Ilart,  for  appellee. — Under  the  facts  of  this  case,  the  State  of  Texas 
had  the  legal  right  to  invoke  the  jurisdiction  of  the  court  to  appoint 
a  receiver  of  appellant's  property  and  business  in  the  manner  and 
at  the  time  that  it  did  so;  and  no  error  was  committed,  therefore, 
in  overruling  appellee's  general  demurrer  to  the  motion  of  the  State 
praying  for  the  appointment  of  a  receiver  for  said  purpose.  Revised 
Statutes,  art.  1465;  General  Laws,  Thirtieth  Leg.,  pp.  175,  16,  34, 
194,  221,  322;  Hawood  v.  Lincon  Lumber  Co.,  64  Wis.,  645;  Central 
Appalachian  Co.  v.  Buchanan,  90  Fed.  Rep.,  454;  Ex  Parte  Walker, 
25  Ala.,  81;  Ellis  v.  Boston  R.  R.  Co.,  107  Mass.,  28. 

If  the  Act  of  April  11,  1907,  be  null  and  void  as  counsel  for 
appellant  say  that  it  is  in  this  assignment,  "in  so  far  as  it  attempts 
to  create  a  lien  upon  appellant^s  property  for  alleged  violation  of 
the  anti-trust  laws  of  Texas,"  this  furnishes  no  reason  why  the 
order  of  the  'trial  court  appointing  the  receiver  should  be  reversed, 
because  the  Act  in  an  independent  provision  authorizes  the  appoint- 
ment of  a  receiver  for  other  purposes  than  in  aid  of  the  collection 
of  the  judgment  for  money  and  in  preservation  of  the  lien.  Act  of 
April  11,  1907,  pp.  175  and  176,  Acts  First  Regular  Session,  Thirtieth 
Legislature;  Marshall  Field  &  Co.  v.  Clark,  143  U.   S.,  649. 

Those  portions  of  the  Act  of  April  11,  1907,  which  create  a 
lien  upon  appellant^s  property  for  violations  of  law  committed  by 
appellant  before  the  Act  took  effect,  and  those  portions  thereof 
authorizing  in  certain  contingencies,  the  appointment  of  receivers 
are  in  no  sense  criminal  laws,  or  intended  as  a  punishment  for  any 
one,  and  relate  alone  to  procedure  in  a  civil  pause.  The  Act  is, 
therefore,  not  an  ex  post  facto  law  within  the  meaning  of  the  con- 
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stitutional  proviBion  invoked  by  appellant  under  its  seventhy  eighth, 
twelfth  or  tliirteentli  assignments  of  error.  Am.  &  Eng.  £nc.  of  Law, 
vol.  12,  Title  Ex  Post  Facto  Laws,  pp.  535-535. 

The  State  in  the  exercise  of  its  police  power,  and  the  exercise 
of  its  visitatorial  powers  over  corporations,  has  the  right  to  prescribe 
any  mode  of  procedure  which  is  reasonably  necessary  to  render 
effective  its  laws  regulating  the  manner  in  which  the  business  of 
8uch  corporations  shall  be  conducted;  and  the  mode  of  procedure 
prescribed  by  law  for  such  purp)08e  is  not  subject  to  any  consti- 
tutional objection  if  it  applies  alike  to  all  corporations,  is  reasonably 
necessary  to  effectuate  the  purposes  intended,  and  is  reasonably  cal- 
culated to  the  attaining  of  that  end.  Waters-Pierce  Oil  Co.  v.  State, 
19  Texas  Civ.  App.,  1;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Ellis,  165  U. 
S.,  150. 

Where  the  State  has  sued  a  foreign  corporation  for  forfeiture  of 
its  permit  to  do  business  in  Texas  and  for  the  recovery  of  fines 
because  of  alleged  violations  of  the  anti-trust,  laws,  and  has  procured 
in  said  case  the  appointment  of  a  receiver,  and  such  corporation, 
after  judgment  against  it  appeals  both  branches  of  the  case  to  this 
court,  bringing  up  separate  records,  this  court  is  entitled  to  consider 
the  evidence  in  either  record  for  the  purpose  of  ascertaining  whether 
or  not  the  appointment  of  the  receiver  was  warranted  by  the  evidence. 

FISHER,  Chief  Justice. — This  is  an  appeal  by  the  appellant 
from  an  order  entered  by  the  trial  court  appointing  a  receiver  for 
the  properties  of  the  appellant  company  situated  within  the  State 
of  Texas.  The  history  of  the  proceeding  and  the  subject  matter 
of  controversy  and  the  result  reached  by  the  trial  court  is  fully 
explained  and  set  out  in  the  opinion  of  this  court  handed  down 
in  this  case  on  June  28,  1907.  There  is  also  set  out  in  that  opinion 
the  Act  of  the  I^egislature  of  April  11,  1907,  which  we  there  con- 
strued and  held  to  authorize  the  course  pursued  by  the  trial  court, 
which  is  objected  to  in  the  appeal  we  are  now  considering.  It  is 
unnecessary  for  us  to  recapitulate  what  was  stated  in  the  opinion 
referred  to.  We  there,  in  effect,  held  that  the  Act  of  the  Legislature 
referred  to  was  constitutional,  which  ruling,  after  further  considera- 
tion, we  adhere  to.  The  Act  in  question  clearly  authorized  the 
procedure  pursued  by  the  trial  court,  and  the  spirit,  meaning  and 
purpose  of  the  Act  authorized  the  court,  upon  dissolution  of  the 
permit  to  do  business  within  this  State  of  the  appellant's  company 
at  the  instance  of  the  suit  by  the  State,  to  appoint  a  receiver  for 
its  properties  within  its  jurisdiction.  The  reason  for  this  conclu- 
sion we  undertook  to  state  in  the  opinion  referred  to,  which  agrees 
with  the  conclusion  of  the-  trial  judge,  as  stated  in  the  bill  of  ex- 
ception which  is  a  part  of  the  record  in  this  case. 

Independent  of  the  power  conferred  by  the  Act  of .  the  Legisla- 
ture reviewed,  we  are  of  the  opinion  that  the  court  had  the  authority 
to  appoint  a  receiver  by  virtue  of  subdivision  of  article  1165,  Sayles 
Civil  Statutes.  That  subdivision  is  to  the  effect  that  a  receiver  may 
be  appointed  where  a  corporation  is  dissolved  or  is  insolvent  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights. 
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The  corporate  right  of  the  appellant  compaDy  to  do  business  within 
this  State  was  by  virtue  of  a  permit  that  had  been  granted  to  it 
by  the  State,  and  when  an  action  is  brought  by  the  State  to  cancel 
and  dissolve  tliat  permit,  it  is  a  proceeding  which  in  our  opinion 
comes  within,  if  not  the  exact  letter,  the  spirit  and  meaning  of  that 
part  of  the  subdivision  of  the  statute  which  relates  to  the  forfeiture 
of  the  corporate  rights  of  the  corporation. 

It  is  contended  by  the  appellant  that  in  the  appointment  of  the 
receiver  the  trial  court  proceeded  without  pleading  and  evidence. 
The  record  and  proceedings  brought  to  this  court  by  the  appellant 
for  our  review  contains  no  statement  of  facts,  but  there  is  a  bill  of 
exception  which  was  approved  by  the  court,  in  which  it  is  atated 
that  the  court,  in  passing  upon  the  question  of  the  appointment 
of  the  receiver,  took  judicial  notice  of  the  facts  exhibited  in  the 
main  case  upon  which  the  receivership  is  predicated,  and  of  the 
judgment  and  decree  rendered  in  that  case,  wherein  it  appears,  from 
the  record  in  this  case  the  judgment  against  the  appellant  was  for 
a  large  sum,  and  also  forfeiting  its  permit  to  carry  on  and  conduct 
its  business  within  this  State.  That  branch  of  the  case  in  which  the 
receiver  was  appointed  is  merely  an  arm  of  the  main  case,  and  is 
incidental  to  that  proceeding.  Both  of  the  statutes  quoted  and 
mentioned  authorize  and  empower,  if  they  do  not  expressly  direct, 
the  trial  court  to  appoint  a  receiver  when  the  State  obtains  its 
judgment  canceling  the  permit.  And  there  is  another  provision 
of  the  Act  of  1907  which  authorized  a  receiver  to  be  appointed 
when  the  interests  of  the  State  might  require  it  to  be  done.  In 
view  of  these  statutes  it  is  folly  to  say  that  the  trial  court  must 
.lose  sight  of  the  main  controversy  when  he  undertakes  to  appoint 
a  receiver;  that  before  that  jurisdiction  can  be  exercised  he  must 
again  rehear  and  review  the  facts  that  were  established  in  the  original 
case  upon  which  the  receivership  depends,  and  we  are  of  the  opinion 
that  the  court  was  correct  in  the  conclusion  that  it  could  take  judicial 
knowledge  of  the  facts  established  in  the  main  case  and  the  judg- 
ment based  thereon.  The  appellant  has  seen  fit  to  perfect  a  separate 
appeal  from  the  order  appointing  a  receiver,  and  it  has  no  statement 
of  facts  in  the  record  showing  that  the  facts  which  the  court  took 
judicial  knowledge  of  did  not  exist  and  were  not  suflBcient  to  au- 
thorize the  action  of  the  court  in  making  the  appointment.  The 
effect  of  the  action  of  the  court  was  to  hold  that  the  facts  that  he 
took  judicial  knowledge  of  were  sufficient  to  authorize  and  justify 
the  appointment.  The  record  here  shows  that  the  State  has  actually 
recovered  a  judgment  for  penalties  and  for  cancellation  of  the 
permit  to  do  business.  The  presumption  will  be  indulged  in  favor 
of  the  action  of  the  trial  court,  and  no  fact  appearing  in  the  recorci 
brought  up  here  by  the  appellant  which  would  negative  and  destroy 
the  force  of  this  presumption,  we  must  hold  that  we  have  in  this 
record  facts  sufficient  to  justify  the  judgment  below. 

It  is  contended  by  the  appellant  not  only  that  the  facts  are  not 
sufficient,  which  contention  we  have  just  disposed  of,  but  that  the 
appointment  was  made  by  the  court  without  being  predicated  upon 
9Jij  pleading  in  the  nature  of  a  petition  or  biU  by  the  State  asking 
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for  and  showing  grounds  for  the  appointment  of  a  receiver.  The 
document  filed  by  the  State  upon  which  the  court  acted  in  making 
the  appointment,  we  construe  to  be  of  the  nature  of  a  pleading. 
It  is  addressed  to  the  court  and  states  facts  under  the  statutes  dis- 
cussed that  would  authorize  the  court  to  appoint  a  receiver.  A 
general  demurrer  was  interposed,  it  seems,  to  this  application  and 
was  overruled.  It  states  grounds  and  reasons  why  the  court  should 
make  the  appointment,  and  some  of  these  reasons  stated  are  of  the 
nature  embraced  in  the  statutes  upon  which  a  court  may  act  in 
making  the  appointment.  But  however,  if  it  could  be  held  that  the 
application  of  the  State  could  not  be  regarded  as  a  petition  or  a  bill 
or  something  in  the  nature  of  a  pleading  requesting  the  appoint- 
ment of  a  receiver,  or  if  an  instrument  of  this  character  but  fatally 
defective,  then  the  question  in  the  case  of  forfeiture  of  the  fran- 
chise or  permit  and  the  power  of  the  court  to  appoint  a  receiver 
is  set  at  rest  by  the  case  of  San  Antonio  Gas  Co.  v.  The  State,  22 
Texas  Civ.  App.,  118.  It  is  there,  in  effect,  held  that  where  there 
is  a  judgment  forfeiting  the  corporate  rights  the  court  can,  inde- 
pendent of  the  request  of  any  one,  exercise  his  judicial  discretion 
as  to  whether  he  will  or  will  not  appoint  a  receiver.  It  is  unneces- 
sary to  repeat  what  the  court  in  that  opinion  says  upon  the  sub- 
ject. The  proposition  is  forcibly  discussed  and  the  ruling  is  squarely 
to  the  effect  that  the  court  can,  without  request,  make  the  appoint- 
ment in  such  a  case. 

As  said  before,  we  find  no  constitutional  objection  to  the  statutes 
under  which  the  court  acted  in  making  the  appointment.  What 
we  have  said  is  all  that  we  think  necessary  to  be  said  in  disposing 
of  this  appeal. 

Affirmed. 

Writ  of  error  refused. 


Ft.  Worth  &  Denver  City  Railway  Company  v.  Chicago,  Rock 

Island  &  Gulp  Railway  Company. 

Decided  October  26,   1907. 

1. — Connecting  Carrier — Shipment  of  Cattle — Befusal  to  Beeelve. 

It  seems  that  a  connecting  carrier  which  has  no  feeding  and  watering 
facilities  at  the  junction  point,  has  the  right  to  refuse  to  receive  from  a  prior 
carrier  a  shipment  of  cattle,  which  have  already  been  on  the  cars  between 
twenty>six  and  twenty-seven  hours,  until  such  cattle  are  fed  and  watered  by 
the  prior  carrier. 

2. — Joint  Wrongdoers — Rcoovcry  Over. 

Where  two  connecting  carriers  have  both  been  guilty  of  negligence  in 
handling  a  shipment  of  cattle  over  their  roads,  neither  can  recover  over  against 
the  other  for  any  part  of  the  damages  adjudged  against  it.  One  concerned 
in  the  commission  of  a  wrong  can  not  recover  of  another  likewise  guilty. 

Appeal   from   the   District  Court  of   Sherman   County.     Tried  be- 
low before  Hon.  Ira  Webster. 

Spoonts,  Thompson  &  Barwise,  Turner  dk  Boyce  and  J.  M.  Cham" 
hers,  for  appellant. 
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D.  B,  Hill,  N.  E.  Lassiter  and  Boht.  Harrison,  for  appellee. 

CONNEB,  Chief  Justice. — C.  H.  Brand  sued  the  above  named 
railway  companies  for  damages  because  of  injury  to  cattle  shipped 
from  New  Mexico  to  Denver,  Colorado,  via  the  lines  of  said  com- 
panies. The  appellant,  the  Fort  Worth  &  Denver  City  Bailway 
Company,  answered  by  general  demurrer,  general  denial  and  spe- 
cial pleas,  and  the  defendant.  Bock  Island  &  Gulf  Bailway  Com- 
pany, appellee,  answered  Brand's  petition  and  filed  a  cross  bill  alleg- 
ing tliat  the  injury  to  the  cattle  was  caused  by  the  negligence  of 
appellant,  and  prayed  for  judgment  against  appellant  for  such  sum 
as  plaintiff  might  recover  against  appellee.  The  court  sustained  a 
general  exception  presented  by  the  appellant  company  to  the  plain- 
tiffs petition,  but  overruled  its  general  exception  to  the  cross  peti- 
tion of  its  codefendant.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  against  the  appellee  for  eight  hundred 
dollars,  and  in  its  favor  against  the  appellant  company  for  four 
hundred  dollars.  There  is  no  appeal  from  the  judgment  in  Brand's 
favor  against  the  appellee,  but  the  Fort  Worth  &  Denver  City  Bailway 
Company  has  perfected  an  appeal  from  the  judgment  over  against  it. 

A  disposition  of  the  second  assignment  of  error  will  effectually 
dispose  of  all  others,  and  we  therefore  address  ourselves  to  it.  The 
ground  of  Brand's  action  against  the  Chicago,  Bock  Island  &  Gulf 
Bailway,  as  stated  in  his  petition,  is  that  said  defendant  "became 
liable  and  promised  to  forward  said  steers  to  Dalhart,  Dallam 
County,  Texas,  and  there  to  feed  and  water  said  steers  and  deliver 
them  to  the  said  defendant,  Fort  Worth  &  Denver  City  Bailway 
Company,  its  connecting  carrier,  without  delay,'^  which  it  was  charged 
was  not  done.  In  submitting  the  issues  to  the  jury,  the  court  charged 
that  if  they  should  find  that  "Charles  H.  Brand  owned  the  cattle 
mentioned  in  his  petition,  and  that  he  entered  into  a  contract  with 
the  defendant,  the  Chicago,  Bock  Island  &  Gulf  Bailway  Company, 
whereby  said  defendant  company  agreed  and  became  bound  to  trans- 
^port  said  cattle  to  Dalhart,  Texas,  and  there  to  feed  and  water 
them  and  deliver  them  to  the  defendant,  the  Fort  Worth  &  Denver 
City  Bailway  Company,  to  be  forwarded  to  Denver,  Colorado,  to 
be  sold  upon  the  market  at  said  place,  and  if  you  further  find  that 
defendant,  the  Chicago,  Bock  Island  &  Gulf  Bailway  Company, 
failed  or  refused  to  place  the  cars  at  the  pens  in  Dalhart  where 
they  could  be  unloaded  and  fed  and  watered,  after  being  requested 
BO  to  do  by  plaintiff  and  with'in  a  reasonable  time  after  their  ar- 
rival at  Dalhart,  and  if  you  find  that  such  failure,  if  any,  was 
negligence,  and  that  such  negligence,  if  any,  proximately  caused 
injury  to  plaintiff's  said  cattle,  resulting  in  damages  to  plaintiff, 
as  alleged  in  plaintiffs  petition,  then  your  verdict  will  be  for  the 
plaintiff. 

Appellant    insists    in    the    second    assignment    of    error    that    the 

court  erred  in  refusing  to  instruct  the  jury  to  return  a  verdict  in 

favor   of   appellant,    as   requested   in   special   charge,    and   we   think 

the  assiciunent  well  taken.     The  facts  show  that  the  shipment  origi- 
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nated  at  Deming,  New  MexieOy  whence  over  other  lines  of  road  the 
cattle  proceeded  until  their  arrival  at  one  of  appellee's  stations  in 
the  same  territory,  and  were  there  received  by  appellee  and  trans- 
ported to  Dalhart,  Texas,  under  a  contract  limiting  its  liability  to 
injuries  received  on  its  own  line.  It  appears  that  at  the  time  of 
the  arrival  of  the  cattle  at  Dalhart,  they  had  already  been  on  the 
cars  between  twentv-six  and  twentv-seven  hours,  and  Brand  testified 
that  prior  to  arrival  he  directed,  and  the  conductor  of  appellee's  train 
agreed,  that  tlie  cattle  should  be  unloaded  and  fed  and  watered  at 
Dalhart.  It  appears,  however,  that  the  conductor  failed  to  do  tliis, 
but  at  once  undertook  to  deliver  the  train  load  of  ?attle  to  the  Fort 
Worth  &  Denver  City  Railway  Company.  Brand,  however,  still 
insisted  that  his  cattle  should  be  fed  and  watered  and  the  agents 
of  the  Fort  Worth  &  Denver  City  Bailway  Company  refused  to 
receive  them  on  the  ground  that  they  had  no  feed  and  watering 
pens  that  could  be  reached  in  time  for  the  cattle  to  be  fed  within 
the  twenty-eight  hour  limit  required  by  the  federal  regulations. 
After  some  six  or  eight  hours'  fruitless  effort  to  induce  the  Fort  Worth 
&  Denver  City  Bailway  Company  to  receive  the  cattle,  appellee's 
agents  in  charge  of  the  shipment  returned  them  to  appellee  s  yards 
in  Dalhart  and  there  fed  and  watered  them.  The  only  damage 
claimed  or  proved  by  Brand  upon  the  trial  was  the  shrinkage  and 
deterioration  caused  by  the  delay  stated.  Facts  so  alleged,  proved 
and  submitted  wholly  fail,  in  our  judgment,  to  constitute  a  right 
of  recovery  against  appellant  in  appellee's  behalf.  Under  the  court's 
ruling,  to  which  we  find  no  objection.  Brand  presented  no  right  of 
recovery  whatever  against  appellant,  and  under  the  court's  charge 
appellee  was  liable  only  for  a  breach  of  its  own  contract  and  for 
its  own  negligence.  It  therefore  can  avail  appellee  nothing  that 
appellant  may  possibly  have  violated  its  duty  in  the  premises.  Ap- 
pellant was  not  a  party  to  the  contract  between  Brand  and  appellee 
and  if  appellee  was  guilty  of  a  breach  of  its  contract  to  feed  and 
water  and  of  negligence  as  established  by  the  verdict  and  judg- 
ment, the  fact  that  appellant  may  also  have  been  nea:ligent  ffives 
no  right  of  recovery  in  favor  of  appellee,  as  it  is  a  well  established 
rule  that  one  concerned  in  the  commission  of  a  wrong  can  not  recover 
of  another  likewise  guilty  thereof.  Gulf,  C.  &  S.  F.  By.  Co.  v. 
G.,  H.  &  S.  A.  and  N.  Y.  T.  &  M.  By.  Cos.,  83  Texas,  609;  City 
of  San  Antonio  v.  Smith,  94  Texas,  266;  Missouri,  K.  &  T.  By.  Co. 
V.  Vance,  41  S.  W.  Bep.,  167. 

We  conclude  that  the  judgment  should  be  reversed  and  here  ren- 
dered for  appellant 

Reversed  and  rendered. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

Ida  Mitchell. 

Decided  October  2*6,  1907. 

Passenger — ^EJeetion  from  Train — ^Excessive  Verdict. 

In  a  suit  for  damages  by  a  minor  female  passenger  for  wrongful  ejection 
from  a  railroad  train,  evidence  considered,  and  held  that  a  verdict  for  $1,000 
was  excessive,  and  a  remittitur  of  $900  required. 

Appeal  from  the  District  Court  of  Denton  County.  Tried  below 
before  Hon.  D.  E.  Barrett. 

Oamett  &  Eldridge,  for  appellant. 

No  brief  for  appellee. 

SPEER,  Associate  justice. — Ida  Mitchell  by  her  father  as  next 
friend  instituted  this  suit  against  the  Missouri^  Kansas  S^  Texas 
Railway  Company  of  Texas  to  recover  damages  for  having  been 
unlawfully  ejected  from  defendant's  train,  and  from  a  verdict  and 
judgment  in  her  favor  in  the  sum  of  one  thousand  dollars  the  defend- 
ant has  appealed. 

Appellee,  who  lived  with  her  father  at  Collinsville,  purchased  a  ticket 
over  appellant's  line  from  that  place  to  Denton  on  November  10,  1905. 
The  agent  who  sold  her  the  ticket  through  mistake  punched  the  margin 
of  the  same  in  such  way  as  to  make  its  time  limit  expire  on  Novem- 
ber 10  instead  of  November  20.  On  November  12  she  boarded  de- 
fendant's train  at  Denton  to  return  to  her  home,  but  was  told  by 
the  auditor  that  her  ticket  was  of  Ao  value,  that  it  had  expired, 
and  that  she  would  have  to  pay  her  fare  or  get  off  at  the  next  station. 
Not  having  the  money  with  which  to  pay  her  fare,  she  did  get  off 
at  the  next  station  and  remained  until  a  later  hour  in  the  day,  when 
she  took  another  train  home.  The  evidence,  more  of  which  will  be 
set  out  in  ihe  opinion  hereafter,  amply  raised  the  issue  and  sup- 
ported the  jury's  finding  that  appellant's  employees  wrongfully 
ejected  appellee,  though  they  were  not  actually  present  at  the  time 
she  alighted,  and  though  they  never  at  any  time  used  any  physical 
violence  toward  her.  The  uncontroverted  evidence  also  justified  the 
court  in  assuming  in  his  charge  to  the  jury  that  appellee  was  en- 
titled to  ride  on  defendant's  train  from  Denton  to  Collinsville  on 
her  return  trip  on  November  12.  This  disposes  of  all  assignments 
save  the  one  complaining  of  the  excessiveness  of  the  verdict,  which 
we  must  sustain,  unless  appellee  shall  within  twenty  days  enter  a 
remittitur  in  the  sum  of  nine  hundred  dollars,  in  which  event  the 
judgment  for  one  hundred  dollars  will  be  affirmed.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Snider,  33  S.  W.  Rep.,  657;  Gulf,  Colo.  & 
Santa  Fe  Ry.  Co.  v.  Ryan,  18  S.  W.  Rep.,  866;  Texas  &  P.  Ry. 
Co.  V.  Dennis,  4  Texas  Civ.  App.,  94;  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Ball,  61  S.  W.  Rep.,  327. 

The  evidence  pertinent  to  the  issue  of  damages  was  given  mainly 
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by   the   appellee  herself,   and   is  as  follows:     "I   started   back   home 
on  Sunday,  which  was  the  third  day  after  I  got  on  tlie  train.     After 
I  got  on  the  train,  which  was  a  passenger  train,  the  auditor  came 
around  taking  up  the  tickets.  •  When  he  came  to  me  I  handed  him 
my  ticket  and  he  looked  at  it  and  shook  his  head  and  said  it  was 
not  good.     He  spoke  in  rather  crabbed  tone.     I  told  him  I  bought 
the  ticket  on  Friday  evening  and  was  going  back  that  evening,  and 
he  said,  'You  can  see  it  is  no  good  and  you  will  have  to  get  off  at 
the  next  station.'     I  did  not  have  money  with  me  to  pay  my  fare. 
The  next  station  we  got  to  was  Mingo;  the  auditor  stayed  there  and 
talked  with  me  until  about  the  time  the  t^ain  whistled  for  Mingo; 
then  he  turned  back  to  the  back  of  the  car  I  suppose.     His  manner 
and  talk  frightened  me,  and  when  I  got  to  Mingo  I  got  off.     The 
porter,  I  suppose  it  was,  helped  me  off,  and  I  asked  him  where  I 
could  get  a  phone  to  phone  to  papa  to  get  money  to  get  back  home 
on,  and  he  called  Mr.  Archer  to  him  and   Mr.   Archer  took  me  to 
the  phone  and  I  phoned  papa.     I  was  not  acquainted  with  anyone 
in   Mingo   and   had  never   been   there   before.     ...     I   got   off   at 
Mingo   because   the   auditor   told    me  to.     ...     I   got   off   because 
I  thought  I  had  to;  I  thought  he,  the  auditor,  would  put  me  off 
if    I    didn't.     .     .     .     When    the    auditor    was    talking    to    me,    and 
when  I  got  off  there  were  about  tliirty  or  forty  people  in  the  car. 
The  attention  of  some  of  the  people  was  attracted   by  the  auditor, 
some  of  them  looked  at  me  and  I  felt  ashamed  and  was  scared  nearly 
to  death.     Mr.   Archer  was  there  at  the  train   when  I  got  off;  he 
was  a  stranger  to  me;  I  had  never  seen  him  before,  or  heard  of  him. 
He  treated   me   kindly,   as   nice   as   anyone   could   have   treated   me. 
Mr.  Archer  loaned  me  money  to  get  home  on,  and  I  got  away  from 
Mingo   about   10:30   or   near   11,   I   suppose,   that   night.     When    I 
got  home  I  was  so  weak  I  could  hardly  walk  home;  I  was  scared 
the  way  I  had  been  treated.     When  I  got  off  at  Mingo  the  auditor 
did  not  try  to   help   me   off,   he   turned   and   walked   off   from   me. 
None  of  the  trainmen  paid  any  attention  to  me  at  all  when  I  was 
getting  off  but  the  porter,  and  he  was  a  negro.     .     .     /^     On  cross- 
examination  she  testified:     "I  do  not  know  what  time  it  was  when 
I   left   Denton    Sunday   evening;   it   was   two    something,    I    believe, 
when   the   train   left   Denton;   I   know   it   was   tolerably   early   after 
dinner  when  I  left.     If  I  could  have  gone  on  I  would  have  reached 
Collinsville  at  five  o'clock.     When  the  auditor  came  to  me  I  handed 
him  my  ticket  and  he  said  it  was  no  good ;   he  turned  the  ticket 
over  and  looked  at  it  and  said  it  wasn't  good;  he  said  it  was  punched 
wrong,  I  believe;  no,  he  said  it  was  out  of  date,  that  is  what  he 
said.     I  told  him  I  bought  my  ticket  on  Friday,  and  he  said,  TTou 
can  see  that  it  is  not  good,  and  you  will  have  to  get  off  at  the  next 
station.'     Then  he  motioned  for  the  conductor,  or  at  least  I  suppose 
it  was  the  conductor,  it  looked  like  him,  and  said  something  to  him, 
and  he  then  came  back  and  told  me  I  would  have  to  get  off.     .     .     . 
The  porter  on  the  train  helped  me  off  and  called  Mr.  Archer,  and 
he  came  to  me  and  took  me  np  to  his  house.     Mr.   Archer's  house 
is  about  one  hundred  yards  from  the  track,  I  suppose,  where  I  got 
oft  of  the  train.     I  remained  at  Mr.  Archer's  nntil  I  went  home  on 
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the  other  train — ^that  is,  the  Dallas  Fair  train.  I  ate  supper  at 
Mr.  Archer's  house;  he  is  a  man  of  family;  he  has  four  girls  and  I 
believe  he  has  two  boys;  I  am  not  certain;  I  don't  know  just  how 
many  in  family,  but  I  know  there  is  that  many.  Mrs.  Archer  was 
there;  her  oldest  girl  was  a  little  older  tlian  me,  anil  the  other 
girls  were  younger  than  I  was.  I  do  not  know  how  old  the  boys 
were.  While  I  was  at  their  home  they  treated  me  kindly,  talked 
kindly  to  me  and  treated  me  as  well  as  you  could  expect.  I  phoned 
to  papa  and  told  him  where  I  was.  Mr.  Archer  and  his  oldest 
daughter  went  to  the  train  with  me  when  I  started  home.  There 
was  no  one  with  me  as  I  was  going  home;  when  I  got  there  my 
father  and  three  brothers  and  my  brother's  wife  met  mo  at  the 
station  and  I  went  from  there  home.  My  home  was  about  two 
hundred  yards  from  the  station.  It  was  very  near  twelve  when  I 
got  home.  I  had  as  nice  a  time  at  Mr.  Archer's  as  one  would  ex- 
pect to  have;  they  made  everything  as  pleasant  as  they  could.  We 
had  music  there;  Mr.  Archer's  daughter  played  on  the  piano;  I  did 
not  play  any;  I  have  never  learned  to  play;  I  did  not  sing  any; 
I  can  not  sing  much.  .  .  .  The  way  he  (the  auditor)  talked  to 
me  did  not  make  me  angry,  but  it  frightened  me  awfully  bad.  I 
never  was  treated  that  way  before,  and  it  hurt  my  feelings.  I  was 
afraid  of  the  way  he  talked.  I  never  was  treated  that  way  by  a 
man  before  and  I  did  not  know  what  to  do.  I  was  afraid  he  was 
going  to  put  me  oflf;  I  thought  by  his  way  and  manner  he  would. 
He  told  me  three  times  that  I  would  have  to  get  off  at  the  next 
station.  When  they  stopped  at  the  station,  or  just  as  they  were 
stopping,  he  turned  and  walked  off  and  never  came  back  any  more. 
When  I  got  off,  I  got  off  by  myself,  voluntarily.  He  never  said 
anything  more;  I  just  got  off."  The  testimony  further  showed  that 
appellee's  uncle  and  aunt  were  on  the  train  and  accompanied  her 
on  her  return  as  far  as  Pilot  Point,  and  from  that  place  home  she 
was  in  the  company  of  Honorable  Alvin  C.  Owsley,  of  Denton.  The 
uncle  testified  that  appellee  "seemed  to  be  very  much  frightened 
and  nervous   and  excited." 

We  have  thus  set  out  that  portion  of  the  record  which  most  strongly 
supports  appellee's  cause,  and  without  unnecessary  comment  we  hold 
that  same  does  not  authorize  the  verdict  in  the  sum  mentioned,  and 
hence  require  the  remittitur  above  suggested. 

Remittitur  required  and  affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

Sedalia  T.   Carter. 

Decided    October    26,    1907. 

1. — ^Xatter  and  Serrant — Ballroad  Bridge — Hefirligrent  ConBtrnction — ^Evidence. 

In  a  suit  against  a  railroad  company  for  the  death  of  a  fireman  on  one 
of  its  locomotives,  caused  by  the  striking  of  the  fireman's  head  aprainst  the 
post  of  a  bridge  over  the  track,  evidence  considered,  and  held  sufficient,  altliough 
circumstantial,  to  require  the  submission  to  the  jury  of  the  question  of  negli- 
sence  on  the  part  of  the  defendant  in  the  matter  of  the  construction  and  mauit 
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tenance  of  its  bridge,  and  track  adjacent  thereto,  and  Bufiicient  to  sapport  a 
finding  of  the  jury  that  the  defendant  was  negligent  in  said  matters. 

2. — Same — ^Assumed  Eiik — Contributory  Hegligenee — tissue. 

When  the  eyidenoe  does  not  conclusively  establish  tha''  a  risk  was  known 
to  a  servant  or  was  open  to  common  observation,  or  that  in  the  performance 
of  his  duty  at  the  time  of  the  accident  he  failed  to  exercise  ordinary  care, 
it  is  the  duty  of  tBe  court  to  subn^it  to  the  jury  the  issues  of  assumed  risk 
and  contributory  negligence. 

Appoal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  E.  L.  Porter. 

T,  S.  Miller  and  John  T.  Craddock,  for  appellant. — ^The  court 
erred  in  refusing  to  give  special  charge  No.  1,  requested  by  the 
defendant,  directing  the  jury  peremptorily  to  return  a  verdict  for 
the  defendant,  because  the  evidence  failed  to  show  any  negligence 
of  the  defendant,  proximately  causing  the  accident,  and  failed  to 
show  what  the  deceased  was  doing  at  the  time  of  the  accident  and 
his  own  relation  thereto,  and  especially  did  it  fail  to  show  that  at 
the  time  of  the  accident  the  deceased  was  leaning  out  from  the  cab 
window  or  from  the  space  between  the  cab  and  tender  of  the  engine, 
keeping  a  lookout  for  the  train,  as  in  the  petition  alleged;  and  in 
that  it  failed  to  show  that  there  was  any  reason  OT  occasion  at  the 
time  and  place  of  the  accident  for  the  deceased  to  be  leaning  out 
either  from  the  cab  window  or  from  the  space  between  the  cab  and 
tender,  keeping  a  lookout  for  the  rear  of  the  train.  Patton  v.  T.  & 
P.  Ry.  Co.,  179  U.  S.,  658;  Texas  &  N.  0.  By.  Co.  v.  Crowder,  63 
Texas,  502;  Texas  &  N.  0.  By.  Co.  v.  Crowder,  76  Texas,  500; 
Murray  v.  G.,  C.  &  S.  F.  By.  Co.,  73  Texas,  3;  Texas  &  Pac.  By. 
Co.  V.  Shoemaker,  98  Texas,  461;  Missouri  Pac.  By.  Co.  V.  Porter, 
73  Texas,  304;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Smith,  100  Texas, 
267;  English  v.  I.  &  6.  N.  By.  Co.,  98  S.  W,  Bep.,  913;  Neal  v. 
Chicago,  B.  I.  &  P.  By.  Co.,  2  L.  B.  A.  (N.  S.),  905,  with  au- 
thorities cited  in  notes  thereto;  Shearman  &  Bedfield,  Neg.,  sec.  57 
(4th  ed.);  Labbatt,  Master  and  Servant,  sees.  833,  835,  836,  837  and 
authorities  cited  under  sec.  837,  at  pages  2315-19. 

Bennett  &  Spearman  and  Jones  &  Connor,  for  appellee.^The 
evidence  not  only  raises  the  issue  of  negligence  on  the  part  of  ap- 
pellant as  submitted  by  the  court  in  its  charge,  but  also  amply 
sustains  the  verdict  of  the  jury.  Ft.  Worth  &  E.  G.  By.  v.  Kime, 
21  Texas  Civ.  App.,  273;  Ft.  Worth  &  B.  G.  By.  v.  Kime,  54  S. 
W.  Bep.,  240  (s.  c.) ;  Galveston,  H.  &  S.  A.  By.  v.  Mortson,  31 
Texas  Civ.  App.,  142;  International  &  G.  N.  By.  v.  Bearden,  31 
Texas  Civ.  App.,  58;  Missouri,  K.  &  T.  By.  v.  Patker,  49  S.  W. 
Bep.,  717;  Galveston,  H.  &  S.  A.  By.  v.  Smith,  100  Texas,  267. 

TALBOT,  Associate  .  ustice. — Mrs.  Sedalia  Carter,  surviving 
wife  of  T.  0.  Carter,  deceased,  brought  this  suit  against  the  appel- 
lant railway  company,  in  her  own  right  and  in  behalf  of  her  two 
minor  children  and  the  mother  of  the  deceased^  to  recover  damages 
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for  personal  injuries  resulting  in  the  death  of  the  said  T.  0.  Carter 
through  the  negligence  of  appellant.  The  railway  company  pleaded 
a  general  denial,  contributory  negligence  and  assumed  risk.  There 
was  a  trial  before  the  court  and  jury,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  appellant  as  against  the  mother  of  the 
deceased  and  in  favor  of  appellee  for  $19,000,  apportioned  as  fol- 
lows: $10,000  to  Sedalia  Carter  and  $4,500  to  each  of  her  minor 
children. 

The  evidence  is  suflBcient  to  warrant  the  following  conclusions'  of 
fact:  On  the  morning  of  November  20,  1905,  T.  0.  Carter  was 
killed  while  serving  appellant  in  the  capacity  of  fireman  on  one  of 
its  freight  trains,  at  a  railroad  bridge  on  its  line  of  road  between 
Greenville  and  Mineola.  He  had  been  in  the  railway  service  in  dif- 
ferent departments  for  about  eight  years  prior  to  his  death;  for 
the  past  four  years  he  had  been  firing  on  a  locomotive  engine;  for 
about  seven  or  eight  months  next  preceding  his  death  he  had  been 
in  the  service  of  the  appellant  firing  an  engine  of  one  of  its  local 
freight  trains  running  between  Greenville  and  Mirffeola.  The  train 
made  the  round  trip  daily  except  Sunday,  and  left  Greenville  about 
seven  o'clock  in  the  morning.  Appellant's  track  runs  in  a  south- 
easterly direction  from  Greenville  to  Mineola  and  runs  in  this  di- 
rection at  the  bridge  where  the  deceased  was  killed.  The  train  on 
which'  he  was  fireman  left  Greenville  on  its  regular  run  to  Mineola 
on  schedule  time,  and  when  it  reached  Haynes  Spur,  a  distance  of 
about  nine  miles  from  Greenville,  the  train  stopped  and  did  some 
switching.  This  spur  is  about  one-half  of  a  mile  from  the  bridge 
across  Sabine  where  the  deceased  was  killed.  The  deceased  was  put- 
ting coal  in  the  firebox  of  his  engine  as  the  train  left  the  spur  and 
at  the  time  he  was  smoking  his  pipe.  After  the  train  had  gone 
.  four  or  five  hundred  yards  from  the  spur,  and  when  about  half  way 
between  the  spur  and  bridge  the  deceased  was  seen  with  his  head  out 
of  the  cab  window  on  the  fireman's  side  looking  back.  This  is  the 
last  time  he  was  ever  seen  alive.  The  train  consisted  of  25  cars, 
being  about  700  feet  in  length,  and  the  caboose  was  attached  to  the 
rear  end  of  the  train.  At  the  bridge  the  train  was  running  at  the 
rate  of  18  or  20  miles  per  hour.  The  track  from  Haynes  Spur  to 
the  bridge  was  slightly  down  grade.  The  conductor  controlled  the 
movements  of  the  train,  and  usually  upon  leaving  switches  and 
stations  got  up  in  the  cupola  of  the  caboose  and  srave  signals  which 
were  taken  both  by  the  engineer  and  fireman,  and  it  was  their  duty 
to  keep  a  lookout  for  sismals  as  well  as  the  duty  of  the  fireman  to 
keep  a  close  lookout  for  the  train  at  all  times,  to  see  that  it  was  all 
right,  and  it  was  his  duty  on  leaving  stations  and  switches  to  look 
back  and  see  if  the  train  was  coming  along  all  right;  and  the  fire- 
man performs  the  duty  of  keeping  a  lookout  to  the  rear  of  the 
train  by  extending  his  head  and  a  part  of  his  body  through  and 
leaning  out  of  the  side  cab  window.  If  he  should  be  on  the  space 
intervening  between  the  engine  and  tender,  he  catches  hold  of  the 
handholds  on  the  tender  and  the  cab  and  leans  out  to  get  a  view 
of  the  train.  If  the  fireman  wants  to  get  a  /i:ood  view  he  has  to 
look  out  and  put  his  head  and  body  out  beyond  the  side  of  the  cab, 
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and  he  can  not  get  a  good  view  and  know  what  is  going  on  without 
extending  his  head  and  part  of  his  body  out.  It  is  the  duiy  of  the 
fireman  to  keep  a  lookout  except  when  he  is  busily  engaged  in  keep- 
ing up  steam.  His  duty  is  to  keep  lookout  both  ways.  It  is  the 
duty  of  men  running  an  engine  on  both  sides  to  keep  a  watch. 
That  is  their  instructions,  that  they  look  out  through  the  window. 
Sometimes  put  their  heads  out.  The  conductor  often  sits  in  the 
cupola.  If  the  fireman  wanted  to  see  the  cupola  from  the  cab 
window  he  must  put  his  head  and  part  of  his  body  out.  Ordi- 
narily, the  conductor  stays  in  the  cupola  when  leaving  a  station,  and 
signals  may  be  expected  in  the  cupola,  and  if  he  signals  there  you 
can  get  them  from  him  in  the  cupola.  The  engineer  is  not  supposed 
to  look  for  signals  between  stations.  It  is  not  the  fireman's  duty 
to  wait  until  something  happens  before  he  makes  a  lookout.  His 
seat  is  about  eight  inches  below  the  bottom  side  of  the  cab.  He 
could  turn  around  and  look  backward  or  could  look  through  the  side 
window.  That  is  where  he  makes  his  observations  from  ordinarily. 
If  he  wanted  to  Hook  back  at  the  train  to  observe  signals  while  he 
was  sitting  on  his  seat  he  would  probably  look  back  through  the  side 
window  in  the  cab;  lean  out  for  that  purpose.  It  was  his  duty  to 
know  what  was  going  on.  If  he  wanted  to  get  a  view  of  the  train 
he  would  be  more  likely  to  lean  out.  The  side  window  in  the  cab  is 
about  2x3  feet. 

The  only  other  persons,  except  the  deceased,  who  were  on  the 
engine  after  the  train  left  Haynes  Spur  were  the  engineer  and  the 
head  brakeman,  and  they  were  on  the  engineer's  side  of  the  engine 
on  the  opposite  side  of  the  boiler,  which  is  five  feet  high,  from  the 
fireman's  side,  and  they  did  not  see  the  deceased  after  leaving  Haynes 
Spur,  and  did  not  miss  him  until  the  train  had  gone  a  mile  beyond 
the  bridge.  They  immediately  backed  the  train  to  the  bridge  and 
found  the  body  of  the  deceased  in  the  water  in  the  bed  of  the  river. 
There  was  a  cut  to  the  bone  about  two  inches  long  over  the  de- 
ceased's left  eye  and  his  head  was  bruised  and  the  skull  broken  and 
crushed  just  behind  the  right  ear.  There  were  no  other  wounds 
on  the  body  except  what  appeared  to  be  a  bursted  blood  vessel  on 
the  throat  which  made  a  bulge  in  the  region  of  the  larynx.  On 
the  same  day  of  the  accident,  and  soon  thereafter,  in  making  ob- 
servations, a  damp,  greasy  looking  splotch,  spot  or  discoloration  was 
discovered  by  several  witnesses  on  the  first  column  of  the  fireman's 
side  of  the  north  end  of  the  bridge.  It  was  about  8V^  or  9  feet 
above  the  track  and  on  the  corner  of  the  post  next  to  the  track, 
and  about  20^2  inches  from  the  side  of  the  engine  cab.  This  spot 
or  splotch  was'  from  1^/^  inches  to  2  inches  long,  extending  up  and 
down  on  the  northwest  corner  of  the  first  post  on  the  fireman's  side. 
When  the  post  was  wet  with  dew  this  spot  showed  to  be  greasy. 
It  remained  on  the  post  for  several  days  after  the  accident.  At  the 
same  place  on  the  post  there  was  a  slight  indentation  on  the  rough 
surface  or  fibres  of  the  wood,  and  a  very  small  splinter,  about  the 
size  of  a  pin,  had  been  knocked  off  of  the  northwest  comer  of  the 
post,  and  it  looked  to  be  fresh.  Twelve  or  fifteen  feet  south  of  the 
post  with  the  splotch  on  it,  and  on  the  same  sicle  of  the  track  said 
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post  was  ODy  there  was  a  small  spot  of  blood  on  the  iron  girder  of 
the  bridge.  The  body  of  the  deceased  struck  the  ground  in  the  mud 
about  20  feet  south  and  beyond  where  the  blood  was  seen  on  the 
girder  and  slid  into  the  water.  There  were  no  indications  or 
evidence  that  the  deceased  struck  any  other  part  or  portion  of  the 
bridge  or  that  his  body  struck  anywhere  else  until  it  fell  in  the 
mud  in  the  river.  Deceased's  pipe  was  found  on  the  side  of  the 
bank  of  the  river  between  the  post  and  the  blood  on  the  girder. 
The  bridge  where  the  deceased  was  killed  was  a  combination  span, 
made  of  wood  and  iron.  There  were  four  wooden  end  posts,  one 
at  each  comer  of  the  bridge,  and  they  leaned  toward  the  center  of 
the  bridge  at  an  angle  of  about  45  degrees.  There  were  four  up- 
right posts  on  each  side  of  the  bridge  between  the  two  end  posts 
which  were  a  little  further  from  the  track  than  the  end  posts.  On 
each  side  of  the  track  were  iron  girders  extending  the  full  length 
of  the  bridge  between  the  end  posts.  It  was  not  shown  when  the 
bridge  was  built  nor  when  it  had  been  inspected  or  repaired,  prior  to 
the  accident.  The  end  posts  iat  the  north  end  of  the  bridge  were 
iy2  inches  nearer  together  than  the  end  posts  at  the  south  end  of 
the  bridge,  and  the  end  post  at  the  north  end  of  the  bridge  on  the 
fireman's  side  was  an  inch  closer  to  the  track  than  the  end  post  on 
the  engineer's  side,  was  out  of  plumb  and  leaned  west  toward  the 
track.  The  distance  between  the  outside  of  the  rail  to  the  end  post 
on  the  fireman's  side  where  deceased  was  killed  was  four  feet  four 
inches.  The  track  was  four  feet  nine  inches  wide  and  the  cab  of 
the  engine  from  outside  wall  to  outside  wall  was  10  feet,  and  the 
height  of  arm  rest  in  the  window  of  the  cab  of  the  engine  where 
the  fireman  sat  was  8  feet  and  2  inches.  The  cab  window  was 
2  feet  by  3  feet.  Immediately  north  of  the  bridge  the  dirt  was 
washed  out  from  under  the  ends  of  about  13  ties  and  4  or  5  of 
the  ties  were  loose  under  the  rails,  and  would  give  and  shake  with 
the  weight  of  a  man  standing  on  the  ends  of.  them.  The  track  for 
200  feet  before  approaching  the  bridge  on  the  north  was  on  a  dump, 
was  uneven,  first  one  side  and  then  the  other  being  an  inch  to  one- 
half  inch  higher,  and  the  rail  on  the  east  side,  that  is,  next  to  the 
fireman's  side  opposite  the  first  post  on  the  north  end  of  the  bridge, 
was  one  inch  lower  than  the  rail  on  the  west  side.  The  testimony 
of  Cantrell,  Kennedy  and  Herndon,  the  only  witnesses  who  testified 
on  this  point,  is  to  the  effect  that  if  the  track  was  in  the  condition 
above  set  out  it  would  cause  the  engine  when  running  over  it  to  rock, 
swing  and  sway.  The  track  immediately  north  of  the  bridge  had 
not  been  resurfaced  since  the  month  of  June  or  July  prior  to  the 
accident  in  November,  and  there  had  been  a  great  many  heavy  rains 
in  the  meantime.  The  inspection  car  called  the  "Dinky"  was  to 
follow  the  train,  and  it  was  known  by  the  train  crew  before  tliey 
left  Greenville  that  it  was  to  follow  their  train,  but  they,  did  not 
know  just  how  far  behind  it  would  be  or  how  near  the  train  it  would 
approach. 

We  are  of  the  opinion  the  court  did  not  err  in  refusing  to  give 
appellant's  special  charge,  upon  which  its  first  assignment  of  error 
is  predicated,  directing  the  jury  to  return   a  verdict   in   its   favor. 
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Appellee's  theory  of  the  ease  was  and  is^  in  substance,  that  appellant 
negligently  constructed  the  first  column  or  post  of  the  north  end 
of  the  bridge  where  T.  0.  Carter  was  killed  and  on  the  side  thereof 
next  to  the  fireman's  side  of  an  engine  when  running  souths  so  near 
the  railroad  track,  or,  for  the  want  of  attention  and  repair,  per- 
mitted it  to  get  out  of  plumb  and  so  near  the  track  that  a  fireman 
could  not,  with  safety,  perform  the  duties  required  of  him,  or  that 
because  of  the  defective  condition  of  the  track  and  the  proximity 
of  the  post  thereto,  such  duties  could  not  be  safely  performed;  that 
while  the  deceased,  Carter,  was  standing  on  the  intervening  space 
between  the  engine  and  tender  of  the  train  upon  which  he  was  at 
work  and  leaning  out  for  the  purpose  of  observing  signals,  or  to 
see  that  the  train  was  all  right,  that  is,  that  its  several  cars  were 
coupled  together  and  moving  along  without  accident  or  hindrance, 
or  that  while  with  a  portion  of  his  body  extending  or  protruding 
through  the  window  of  the  cab  of  the  engine  for  that  purpose,  as  was 
his  duty  to  do,  his  head  came  in  contact  with  ^id  post  or  column  of 
the  bridge  and  he  was  thereby  killed  as  alleged.  The  evidence,  al- 
though circumstantial,  is  sufficient,  we  think,  to  establish  with  reason- 
able certainty,  as  correct,  the  foregoing  theory  of  how  and  under  what 
circumstances  the  unfortunate  accident  resulting  in  Carter's  death 
occurred. 

The  determination  of  these  questions  was  not  left  to  mere  specula- 
tion and  conjecture.  On  the  contrary,  the  facts  and  circumstances 
established  by  the  evidence  and  relied  upon  by  appellee  reasonably 
leads  to  the  inference  that  the  injury  which  caused  the  death  of  T.  0. 
Carter  was  due  to  his  head  striking  the  post  of  the  bridge  in  question 
as  he  was  leaning  out  from  the  engine  looking  for  signals  or  for  the 
train,  as  it  was  incumbent  upon  him  to  do.  As  shown  by  our  conclu- 
sions of  fact,  except  when  engaged  in  keeping  up  steam,  it  was  the 
duty  of  the  deceased  to  keep  the  lookout  as  contended  by  appellee. 
To  perform  this  duty  it  was  necessary  and  usual  for  him  and  the 
other  fireman,  if  at  his  seat  in  the  cab,  to  extend  his  head  and  a  part 
of  his  body  through  the  cab  window;  if  standing  on  the  space  inter- 
vening between  the  engine  and  tender  he  would  catch  hold  of  the 
hand-holds  on  the  tender  and  the  cab  and  lean  out  to  get  a  view  of  the 
train.  The  post  of  the  bridge  with  which  appellee  claims  the  de- 
ceased's head  collided  was  an  inch  closer  to  the  track  than  the  end 
post  on  the  engineer's  side,  was  out  of  plumb,  and  leaned  west  toward 
the  track,  and  came  within  about  20^/^  inches  of  the  cab  window 
when  passing  that  point.  So  near  did  it  come  to  the  cab  that  it  is 
reasonable  to  conclude  that  if  the  deceased  was  looking  out  of  the 
cab  window,  or  from  between  the  engine  and  tender,  his  head,  if  oc- 
cupying the  usual  position,  could  have  come  in  contact  with  the  post. 
Upon  this  post  at  a  height  consistent  with  the  height  deceased's 
head  would  probably  have  been  in  keeping  the  lookout  enjoined  upon 
him,  was  a  greasy  looking  spot  or  discoloration  which  might  have  been 
made  by  the  head  of  a  person  coming  in  contact  with  the  post.  A 
very  short  time  before  the  accident  occurred  deceased  was  seen  with 
his  head  out  of  the  cab  window  on  the  fireman's  side,  looking  back, 
which  would  place  his  head  in  a  position  to  be  struck  on  the  right  side 
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thereof,  if  it  should  come  in  contact  with  the  post.  While  greater  in- 
jury to  one's  head  might  have  been  expected  by  the  blow  which  is 
claimed  to  have  caused  Carter's  death  than  was  found  upon  his  head^ 
yet  it  is  shown  that  the  back  of  his  head  was  bruised  and  crushed, 
and  we  find  no  evidence  that  he  struck  any  object  other  than  the  posf, 
except  the  iron  girder  some  twenty  feet  south  of  the  post,  until  he 
struck  the  ground.  Certainly  this  and  the  other  evidence  in  the  case 
tended  to  show  that  the  deceased  came  to  his  death  in  the  manner 
alleged,  and  required  the  trial  court  to  submit,  in  a  charge  properly 
grouping  the  essential  facts,  the  question  of  appellee's  right  to  re- 
cover. This,  we  think,  the  court  did,  carefully  guarding  the  rights  of 
appellant  in  every  issue  raised  by  the  pleadings  and  the  evidence. 

What  we  have  said  applies  to  appellant's  second,  third  and  fourth 
assignments  of  error,  which  raise  practically  the  same  questions  em- 
braced in  those  just  discussed,  and  disposes  of  them  adversely  to  its 
contention. 

By  its  fifth,  sixth  and  seventh  assignments  of  error  appellant  con- 
tends that  the  verdict  of  the  jury,  in  view  of  the  evidence,  is  con- 
trary to  certain  special  instructions  asked  by  it  and  given  in  charge 
to  the  jury.  These  charges  relate  to  the  defenses  of  assumed  risk  and 
contributory  negligence.  The  evidence  did  not  conclusively  establish 
either  that  the  proximity  of  the  post  to  the  railroad  track  was  known 
to  the  deceased,  or  that  such  proximity  was  obvious  to  common  obser- 
vation, or  that  in  the  performance  of  his  duties  at  the  time  the  acci- 
dent happened  resulting  in  his  death  the  deceased  failed  to  exercise 
that  degree  of  care  to  avoid  injury  to  himself  that  a  person  of  ordi- 
nary care  would  have  exercised  under  the  circumstances  of  the  situa- 
tion. Unless  so  established  the  court  was  not  authorized  to  declare, 
as  a  matter  of  law,  the  existence  of  either  fact,  but  was  required  to 
submit*  the  matters  as  issues  of  fact  for  the  determination  of  the  jury. 

Appellant  presents  several  assignments  of  error  complaining  of  the 
admission  of  certain  testimony,  over  its  objection,  of  the  witnesses 
Kennedy  and  Stonecypher.  We  think  there  was  no  error  in  the  ad- 
mission of  any  of  this  testimony,  but  if  error  should  be  conceded  the 
same  must  be  regarded  as  harmless  for  the  reason  that  substantially 
the  same  testimony  was  given  by  other  witnesses  and  admitted  with- 
out objection. 

Nor  do  we  think  either  the  fourth  or  fifth  paragraphs  of  the  court's 
charge  subject  to  the  criticism  that  it  is  upon  the  weight  of  the  evi- 
dence, or  otherwise  materially  defective,  as  urged  in  appellant's  six- 
teenth and  seventeenth  assignments  of  error.  Clearly,  the  jury  were 
required  to  find  from  the  evidence  whether  or  not  the  facts  grouped 
in  these  paragraphs  of  the  charge  existed.  If  they  did  it  can  hardly 
be  seriously  contended  that  appellee  failed  to  show  sufficient  facts  to 
authorize  a  recovery.  The  failure  of  said  charges  to  expressly  require 
the  jury  to  find  whether  or  not  the  deceased,  at  the  time  and  place  of 
the  accident,  was  leaning  out  from  the  cab  window  or  from  the  space 
between  the  cab  and  tender,  keeping  a  lookout  for  the  train  or  sig- 
nals, did  not,  in  our  opinion,  probably  mislead  the  jury  or  give  to  the 
charges  the  effect  of  assuming  the  existence  of  those  facts,  or  any  other 
fact,  as  claimed  by  appellant.    Besides^  in  a  special  charge  requested 
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by  appellant  upon  the  subject  of  contributory  negligence,  the  jury  were 
instructed  that,  if  they  believed  from  the  evidence  tliat,  at  the  time 
of  the  accident  resulting  in  his  death,  tlie  deceased  was  leaning  out  of 
the  cab  window  or  from  the  space  between  the  cab  and  tender,  look- 
ing out  for  or  toward  the  rear  of  the  train,  yet  if  they  believed  tluit 
at  such  time  and  place  a  man  of  ordinary  care  and  prudence,  under 
like  conditions  and  circumstances  and  information,  if  any,  as  the  de- 
ceased had,  would  not  have  been  so  leaning  out,  etc.,  to  find  for  de- 
fendant. 

In  reference  to  the  fifth  paragraph  it  may  be  further  said  that  the 
defective  condition  of  the  track  was  not  submitted  as  a  separate  act 
of  negligence  and  distinct  ground  of  recovery.  The  issue  as  to  the 
condition  of  the  track  was  simply  submitted  and  the  jury  authorized 
to  consider  same,  if  found  to  be  defective  as  alleged,  in  connection 
with  the  location  of  the  post  in  question  in  determining  whether  the 
post,  under  the  circumstances,  was  too  near  the  track  for  the  de- 
ceased to  perform  his  duty  with  safety. 

Appellant's  twentieth  assignment  of  error  complains  that  the  ver- 
dict of  the  jury  is  excessive.  This  assignment  must  also  be  overruled. 
The  verdict  seems  large,  but  there  is  evidence  authorizing  the  amount 
awarded,  and  none  tending  to  show  that  it  is  the  result  of  passion, 
prejudice  or  any  other  improper  motive;  nor  is  it  so  excessive  as  to 
justify  the  inference  that  the  jury  were  influenced  by  any  such  con- 
siderations. Upon  the  whole,  we  conclude  that  none  of  the  assign- 
ments of  error  point  out  any  sufficient  reason  for  reversing  the  case; 
that  the  evidence  is  sufficient  to  show  that  the  death  of  T.  0.  Carter 
was  the  result  of  appellant's  negligence,  as  alleged;  that  he  did  not 
assume  the  risk  of  the  accident  resulting  in  his  death,  and  was  not 
guilty  of  contributory  negligence.  The  judgment  of  the  court  below 
is  therefore  affirmed. 

Affirmed, 

ON  MOTION  FOB  BEHEABINO. 

The  questions  presented  by  appellant's  motion  for  a  rehearing  were 
carefully  considered  before  the  original  opinion  was  written.  No 
satisfactory  reason  appears  why  we  should  change  the  views  there  ex- 
pressed. In  addition,  however,  to  tlie  special  charge  referred  to  in 
our  opinion  in  support  of  the  disposition  made  of  appellant's  sixteenth 
and  seventeenth  assignments  of  error  complaining  of  the  fourth  and 
fifth  paragraphs  of  the  court's  main  charge,  the  court  gave,  at  the  in- 
stance of  appellant,  the  following  charge,  to  which  we  now  call  atten- 
tion :  "You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  deceased,  T.  0.  Carter,  at  the  time  of  the  accident,  was  not  keep- 
ing a  lookout  from  the  cab  window,  or  from  the  space  between  the  cab 
and  the  tender;  or  if  you  believe  from  the  evidence  that  he  was  doing 
anything  else  other  than  keeping  such  lookout  at  the  time  of  the  acci- 
dent, you  will  find  for  the  defendant."  This  charge  more  fully,  per- 
haps, answers  the  objections  urged  by  appellant  than  the  one  referred 
to  in  the  original  opinion. 

In  appellant's  motion  for  a  rehearing  we  are  also  asked  to  modify 
our  conclusions  of  fact  with  respect  to  the  space  between  the  wall  of 
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the  cab  and  end  post  of  the  bridge  with  which  it  is  alleged  the  de- 
ceased's head  came  in  contact,  and  as  to  the  distance  from  the  north 
end  of  the  bridge  to  the  dirt  embankment  of  appellant's  roadbed. 
After  a  more  careful  examination  of  the  testimony  we  think  some 
modification  of  our  conclusions  as  to  these  matters  should  be  made, 
and  therefore  find  in  relation  thereto  as  follows:  The  wall  or  side  of 
the  engine  cab  was  about  25  inches  from  said  post  of  the  bridge,  but 
the  arm  rest  of  the  cab  window  extended  out  beyond  the  side  of  the 
cab  about  3V^  inches,  and  the  distance  between  the  arm  rest  of  the 
window  of  the  cab  and  said  post  was  about  21^/^  inches.  Extending 
north  for  about  twelve  feet  from  the  north  end  of  the  bridge  where  the 
deceased  was  killed  there  was  trestle  work  forming  appellant's  road- 
bed to  the  approach  of  said  bridge,  and  the  dirt  embankment  of  said 
roadbed  was  therefore  distant  from  the  north  end  of  said  bridge  about 
twelve  feet. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


J.  0.  Jackson  v.  T.  B.  Banisteb. 

Decided  October   30,   1907. 

Unlawfully  Issuing  Xarrlage  License — Parent's  Action  for  Damages. 

No  action  lies  against  a  county  clerk  and  his  sureties  for  the  loss  by  a 
father  of  the  services  of  his  daughter,  fourteen  years  of  age,  by  the  unlawful 
issuance  of  a  marriage  license,  though  she  i^'ould  not  have  married  without  it. 
The  marriage  was  valid  irrespective  of  the  license,  and  terminated  the  parent's 
right  to  service. 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

R.  T.  Wilkinson,  for  appellant. — Demurrer  to  the  petition  was  im- 
properly sustained.  Bevised  Statutes  of  1895,  art.  2957;  Penal  Code, 
art.  284;  Western  Union  Telegraph  Co.  v.  Proctor,  6  Texas  Civ.  App., 
303;  Evans  v.  Johnson,  1  Texas  Ct.  Rep.,  809. 

Olass,  Estes  &  King  and  R.  E.  Davenport,  for  appellee. — No  action 
lies  in  favor  of  a  father  upon  an  official  bond  of  a  clerk,  for  damages 
by  reason  of  a  marriage  of  his  minor  daughter  under  a  license  unlaw- 
fully issued  by  the  clerk  without  his  consent.  Western  Union  Tele- 
graph Co.  V.  Proctor,  6  Texas  Civ.  App.,  303;  Ingersol  v.  McWillie,  9 
Texas  Civ.  App.,  543;  Burr  v.  Wilson,  18  Texas,  368;  State  v.  Lowell, 
78  Minn.,  166  (80  N.  W.,  877);  Holland  v.  Beard,  59  Miss.,  161; 
State  V.  Bittick,  15  S.  W.  Rep.,  325;  Commissioners  v.  Graham,  157 
Mass.,  73. 

FISHER,  Chief  Justice. — This  is  a  suit  instituted  by  the  appellant 
against  appellee  Banister,  as  county  clerk  of  Franklin  County,  and  the 
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sureties  on  his  official  bond,  for  damages  on  account  of  illegally  issu- 
ing a  marriage  license  for  the  marriage  of  his  daughter  to  one  Massey. 
It  is  alleged  that  the  daughter  at  the  time  of  the  issuance  of  the 
license  of  marriage  was  a  few  months  over  fourteen  years  of  age,  and 
that  the  appellee  Banister  issued  the  license  without  the  consent  and 
contrary  to  the  wishes  of  the  appellant ;  and  it  is  in  effect  averred  that 
the  daughter  would  not  have  married  Massey  without  the  issuance  and 
authority  of  a  marriage  license.  The  petition  alleges  that  the  mar- 
riage ceremony  was  performed  by  virtue  of  the  license,  and  asks  for 
damages  against  the  appellees  on  account  of  the  loss  of  services  of  the 
daughter  during  her  minority.  The  appellee  is  merely  sought  to  be 
held  liable  for  the  violation  of  a  duty  as  an  official,  and  there  is  no 
averment  undertaking  to  hold  him  liable  as  wrongfully  aiding  and 
assisting  in  the  marriage  of  the  daughter,  other  than  the  mere  fact  of 
the  illegal  issuance  of  the  license. 

The  court  below  sustained  a  demurrer  to  the  petition,  evidently  upon 
the  ground  that  the  girl,  being  over  fourteen  years  of  age,  was  capable 
of  contracting  a  common-law  marriage  without  the  issuance  of  a  li- 
cense, and,  having  married,  that  fact  terminated  the  right  of  the  parent 
to  the  services  of  the  daughter. 

In  Ingersol  v.  McWillie,  9  Texas  Civ.  App.,  543;  11  Texas  Civ. 
App.,  344,  and  other  cases  stated  on  page  1166,  5th  Rose's  Notes,  it 
is  held,  and  the  doctrine  is  well  settled  in  this  State,  that  if  the  par- 
ties are  within  the  marriageable  age  a  common-law  marriage  in  this 
State  is  valid.  It  is  true  that  the  law  makes  it  a  penal  offense  for  a 
clerk,  without  the  consent  of  the  parent,  to  issue  a  marriage  license 
where  the  daughter  is  between  14  arid  18  years  of  age;  but  there  is 
nothing  in  the  law  that  makes  the  marriage  of  the  daughter  within 
that  age  illegal.  The  daughter  within  that  age  having  in  fact  mar- 
ried, its  legality  is  recognized  by  the  common  law  as  construed  by  the 
decisions  of  this  State,  although  the  license  may  have  been  wrongfully 
issued.  If  the  marriage  i?  legal  the  allegiance  of  the  daughter  to  the 
parent  terminates  when  the  marriage  contract  is  entered  into,  and 
from  that  time  arises  the  right  of  the  husband  to  the  value  of  the 
services  of  the  wife.  The  law  recognizes  no  dual  relation  and  duty 
in  such  a  case,  for  it  would  be  incompatible  with  the  marriage  relation 
to  recognize  the  right  of  the  parent  to  continue  control  of  the  minor 
daugliter  after  the  new  relationship  was  established.  This  principle 
is  well  recognized  in  Holland  v.  Beard,  59  Miss.,  161,  in  an  interesting 
discussion  of  that  question  under  a  state  of  facts  somewhat  similar 
to  tliose  alleged  in  the  petition  in  this  case. 

We  are  of  the  opinion  that  the  trial  court  correctly  sustained  the 
demurrer.    Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 
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Texas  &  Pacific  Railway  Company  et  al.  v.  J.  Weisman  &  Com- 
pany AND  Southern  Pacific  Railway  Company. 

Decided  October  30,   1907. 

1. — Ca]Tien--Co]ineoti]ig    lines — ^HondeliTcry. 

On  an  interstate  shipment  of  freight  on  a  contract  limiting  the  liability 
of  each  of  the  connecting  lines  in  its  transportation  to  losses  on  its  own  line  of 
road,  the  terminal  carrier  is  not  liable  for  goods  lost  by  the  preceding  carrier 
and  never  delivered  to  it. 

2. — ^Practice   on   Appeal. 

In  an  action  for  loss  of  certain  goods  and  delay  of  others  in  their  trans- 
portation by  connecting  lines  a  recovery  against  the  terminal  carrier,  where 
there  was  no  evidence  of  damage  to  plaintiff  by  the  delay,  wiU  be  taken  to  be 
for  the  loss  only,  and  this  being  found  unwarranted,  the  judgment  will  be 
reversed  and  rendered  in  favor  of  such  carrier. 

Appeal  from  the  County  Court  of  Harrison  County.  Tried  below 
before  Hon.  H.  L.  Lyttleton. 

. 

Carey  Abney,  for  appellant. — The  last  carrier  of  an  interstate  ship- 
ment of  goods,  under  a  through  bill  of  lading  limiting  the  liability 
of  each  carrier  to  such  loss  and  damage  as  may  occur  on  its  own  line, 
cannot  be  held  jointly  liable  with  the  initial  carrier  for  loss  to  said 
shipment  occurring  outside  of  the  State  and  before  said  shipment  was 
received  by  it,  there  being  no  pleading  or  evidence  to  show  the  exist- 
ence of  a  partnersliip  between  the  two  carriers.  Goldstein  v.  Sherman, 
S.  &  S.  Ry.  Co.,  25  Texas  Civ.  App.,  365;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Malone,  25  S.  W.  Rep.,  1077;  Texas  &  P.  Ry.  Co.  v.  Byers  Bros., 
73  S.  W.  Rep.,  427;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Griffith,  24  S.  W. 
Rep.,  362 ;  Texas  &  P.  Ry.  Co.  v.  Kelly,  74  S.  W.  Rep.,  343. 

8.  P.  Jones,  for  appellees. 

RICE,  Associate  Justice. — J.  Weisman  &  Company,  appellees, 
plaintiffs  in  the  court  below,  instituted  two  suits  in  the  Justice's  Court 
of  Harrison  County  against  the  Texas  &  Pacific  Railway  Company, 
one  to  recover  the  sum  of  $79.35  and  interest,  for  the  loss  of  one  bale 
of  canvas  shipped  by  plaintiffs  from  Fall  River,  Mass.,  to  Marshall, 
Texas;  the  other  to  recover  the  sum  of  $32.99  damages  for  delaying 
another  certain  bale  of  canvas  shipped  from  New  York  City  to  ap- 
pellees at  Marshall,  Texas. 

Upon  motion  of  the  Texas  &  Pacific  Railway  Company  in  said  Jus- 
tice's Court,  these  two  suits  were  consolidated,  and  the  Southern 
Pacific  Railway  Company  made  a  party  defendant.  The  trial  in  the 
Justice's  Court  resulted  in  a  judgment  in  favor  of  the  Texas  &  Pacific 
Railway  Co.,  and  in  favor  of  plaintiffs  against  the  Southern  Pacific 
Railway  Co.  for  $75. 

The  plaintiffs,  Weisman  &  Company,  appealed  to  the  County  Court, 
where  a  jury  trial  resulted  in  a  judgment  against  defendants  jointly 
for  $95.  The  Texas  &  Pacific  Railway  Company  alone  filed  its  mo- 
tion for  new  trial,  which,  being  overruled,  it  prosecutes  this  appeal. 

In  the  County  Court  plaintiffs,  Weisman  &  Company,  filed  an 
amended  petition,  setting  up,  among  other  things,  that  on  the  4th  day 
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of  January,  1904,  the  plaintiflEs  delivered  to  the  Southern  Pacific 
Company  at  Fall  Biver,  Massachusetts,  two  bales  of  canvas,  and  that 
the  said  Southern  Pacific  Company,  by  its  contract  in  writing,  under- 
took and  agreed  to  transport  and  deliver  the  said  two  bales  of  canvas 
to  plaintiffs  at  Marshall,  Texas;  that  said  Southern  Pacific  Railway 
Co.  was  a  common  carrier,  and  that  it  selected  as  its  representative  to 
assist  in  delivering  said  goods  the  Texas  &  Pacific  Railway  Co.,  and 
delivered  said  canvas  to  the  said  Texas  &  Pacific  Company  at  New 
Orleans,  La.,  and  that  the  Texas  &  Pacific  Railway  Company  under- 
took to  carry  out  said  contract,  and  to  deliver  said  canvas  to  plaintiffs 
at  Marshall,  Texas;  that  one  of  said  bales  of  canvas  was  delivered  to 
the  plaintiffs  at  Marshall,  Texas,  on  the  31st  day  of  January,  1904, 
by  the  Texas  &  Pacific  Company,  but  that  the  other  bale  of  said  can- 
vas was  never  delivered  to  the  plaintiffs;  that  the  value  of  the  bale  of 
canvas  not  delivered  at  the  time  it  should  have  been  delivered  was 
$84.85;  that  the  defendants  together,  or  one  of  them,  negligently  de- 
stroyed or  converted  said  bale  of  canvas,  whereby  they  became  liable 
to  plaintiffs  for  its  value  with '6  percent  interest  from  January  31, 

1904,  the  date  of  trial ;  that  on  October  20,  1904,  the  said  plaintiffs 
delivered  to  the  Southern  Pacific  Railway  Company  at  New  York 
City,  to  be  transported  and  delivered  to  plaintiffs  at  Marshall,  Texas, 
another  bale  of  canvas,  which  was  delivered  to  plaintiffs  at  Marshall, 
Texas,  by  the  Texas  &  Pacific  Railway  Company  on  the  13th  day  of 
February,  1905;  that  the  same  was  negligently  delayed  en  route  by 
the  said  defendants,  and  that  plaintiffs  were  damaged  thereby. 

Appellant  answered  in  the  County  Court  by  general  demurrer,  gen- 
eral denial,  and  the  following  special  answer,  substantially  alleging 
that  said  canvas  was  not,  in  fact,  delivered  to  appellant  at  Fall  River, 
Mass.,  but  was  delivered  by  appellees  to  the  Southern  Pacific  Com- 
pany, and  that  this  appellant  was  not  a  party  to  the  contract  between 
appellees  and  said  last-named  company  for  the  transportation  of  said 
canvas,  and  that  this  appellant  did  not  enter  into  said  contract,  or 
authorize  any  person  or  corporation  to  enter  into  such  contract  for  it, 
and  is  in  no  manner  bound  thereby;  that  said  contract  between  the 
Southern  Pacific  Railway  Company  and  appellees  limited  the  liability 
of  each  carrier  to  such  loss  and  damage  as  might  occur  on  its  own 
lines;  that  said  first  shipment  of  canvas  was  transported  by  the 
Southern  Pacific  Company  from  Fall  River,  Mass.,  to  New  Orleans, 
La.,  but  tliat  only  one  bale  of  said  first  shipment  was  delivered  to  and 
received  by  this  appellant  from  the  Southern  Pacific  Company;  that 
the  other  bale  of  said  first  shipment  was  lost  by  the  Southern  Pacific 
Company  and  was  never  delivered  or  entrusted  to  this  appellant;  that 
appellant  transported  the  bale  so  delivered  to  it  to  Marshall,  Texas, 
and  there  dolivere"  the  Lame  to  appellees.  Answering  as  to  the  sec- 
ond shipment,  appellant  r.lleged  that  said  last  bale  of  canvas  was  de- 
livered to  appellant  at  Ne*     Orleans,  La.,  on  the  9th  of  February, 

1905,  by  the  Southern  Pacific  I?ailway  Company,  and  was  by  appellant 
th'^reafter  delivered  at  Marsh::ll,  Texas,  to  appellees,  on  the  12th  of 
February,  1905,  and  that  only  three  days  elapsed  from  the  time  of  its 
receipt  by  appellant  until  its  delivery  to  appellees  at  Marshall,  Texas. 
Therefore,  it  did  not  cause  the  delay  in  the  shipment  of  said  last 
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bale,  and  prayed  that  appellees  recover  nothing  from  it  on  account  of 
the  loss  of  said  first  bale  or  the  delay  of  the  second. 

Appellant^  by  its  first  and  second  assignments  of  error^  questions 
the  sufficiency  of  the  evidence  to  warrant  the  judgment  against  it.  It 
is  shown  by  the  evidence  that  Weisman  &  Company,  plaintiffs  below, 
delivered  to  the  Southern  Pacific  Company,  as  claimed  in  its  plead- 
ing, two  bales  of  canvas  on  January  4,  1904,  to  be  shipped  to  plain- 
tiffs at  Marshall,  Texas;  that  one  of  the  bales  was  delivered  to  plain- 
tiffs on  the  31st  of  January,  1904,  by  the  appellant,  but  that  plain- 
tiffs never  received  the  other  bale  of  canvas.  It  was  likewise  shown, 
that  on  the  20th  of  October,  1904,  plaintiffs  delivered  to  the  Southern 
Pacific  Railway  Company,  at  New  York  City,  one  bale  of  canvas  to 
be  transported  and  delivered  to  plaintiffs  at  Marshall,  Texas;  but  this 
bale  was  not  in  fact  delivered  to  plaintiffs  at  Marshall,  Texas,  until 
the  13th  day  of  February,  1905;  and  that  the  time  usually  required 
for  freight  of  this  character  to  be  transported  from  New  York  to 
Marshall  was  20  days;  that  the  Southern  Pacific  Railway  Company 
issued  to  plaintiffs  two  through  bills  of  lading,  agreeing  to  transport 
the  two  shipments  to  Weisman  &  Company  in  Marshall,  but  limited 
the  liability  of  each  carrier  to  such  loss  and  damage  as  might  occur 
on  its  own  line.  There  was  no  evidence  upon  the  part  of  the  plain- 
tiffs to  show  upon  what  line  of  road  the  delay  as  to  the  last  shipment 
actually  occurred.  For  appellant  it  was  shown  that  it  only  received 
one  bale  of  the  first  shipment,  and  receipted  the  Southern  Pacific 
Company  for  said  one  bale,  the  other  being  marked  "short.*'  No  testi- 
mony was  introduced  showing  or  tending  to  show  upon  what  line  the 
delay  as  to  the  second  shipment  occurred. 

It  will  be  observed  from  the  above  that  this  was  an  interstate  ship- 
ment, that  the  bill  of  lading  limited  the  liability  of  each  company  to 
such  damage  or  injury  as  might  occur  on  its  own  line,  and  that  there 
was  no  allegation  nor  proof  of  partnership  between  the  respective  roads. 
We  therefore  conclude  that  it  clearly  follows  that  there  is  no  liability 
on  the  part  of  appellant  to  appellees  as  to  the  lost  bale  which  was  never 
receivea  by  it,  as  shown  by  the  evidence.  (Goldstein  v.  Sherman,  S. 
ft  S.  By.  Co.,  25  Texas  Civ.  App.,  365 ;  Texas  &  P.  By.  Co.  v.  Byers 
Bros.,  73  S.  W.  Bep.,  427;  Gnlf,  C.  &  S.  P.  By.  Co.  v.  Griffith,  24 
S.  W.  Bep.,  362;  Texas  ft  P.  By.  Co.  v.  Kelly,  74  S.  W.  Bep.,  343.) 

Belative  to  the  question  as  to  whether  there  is  any  liability  shown 
upon  the  part  of  appellant  for  the  alleged  delay  in  the  October  ship- 
ment, we  have  carefully  examined  the  record,  and  fail  to  find  proof 
of  any  damage  or  injury  occasioned  to  appellees  by  reason  thereof. 
The  judgment  of  the  court  below,  we  think,  was  based  wholly  and  en- 
tirely lipon  the  loss  of  the  alleged  first  bale,  and  did  not,  in  our 
judgment,  comprehend  any  damage  for  the  alleged  delay. 

We  therefore  conclude  that  there  was  error  in  the  judgment  of  the 
coQrt  below  in  awarding  damages  as  against  appellant,  and  that  thi3 
case  should  be  reversed  and  rendered  in  favor  of  appellant,  and  af- 
firmed as  against  the  Southenr  Pacific  Bailway  Company,  and  it  is 
accordingly  so  ordered. 

•     Affirmed  in  part  and  reversed  and  rendered  in  part. 
Vol.  XLVII.  Civil— 21. 
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W.  B.  PORDTRAN  V.  SoUTH  EnD  LaND  COMPANY 

Decided  October  30,  19G7. 

1. — ^Land  Agent — Commiiiloni — Set-OiT. 

Where,  in  a  suit  by  a  land  agent  for  commissions  on  sales  made  by  him, 
it  appears  from  plaintiff's  petition  that  he  :s  indebted  to  the  defendant  in 
a  sum  greater  than  the  amount  of  the  commissions,  it  is  proper  to  deduct 
the  amount  of  such  commissions  from  the  admitted  indebtedness  and  to  render 
judgment  for  the  defendant. 

8. — Same — ^Resale. 

Where  an  agent  is  paid  his  commission  upon  a  sale  of  land  and  the  vendee 
sells  the  same  land  to  a  third  party  who  pays  the  agent  another  commission, 
and  by  agreement  between  the  first  and  second  vendee  the  first  vendee  re- 
conveys  the  land  to  the  original  vendor  who  then  conveys  it  to  the  second 
vendee,  the  agent  is  not  again  entitled  to  a  commission  from  the  vendor. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  G.  W.  Tharp,  Special  Judge. 

e7.  A»  Oillette,  for  appellant. — Notwithstanding  appellant  admitted 
in  his  pleading,  as  a  credit  due  appellee,  the  sum  of  $^75,  appellee 
having  denied^  both  in  its  answer  and  evidence,  said  admission,  and  the 
court  having  found  as  conclusions  of  fact  an  agreement  to  sell  ap- 
pellee's lots  in  Westmoreland  Addition,  and  that  under  said  agreement 
appellant  had  sold  enough  of  said  lots  to  entitle  him  to  $180  commis- 
sion, it  was  contrary  to  the  law  for  the  court  to  refuse  to  render  judg- 
ment in  appellant's  favor  against  appellee  for  said  amount,  interest 
and  costs  of  suit. 

Appellant  having  been  the  means  of  getting  the  title  to  lots  19  and 
20,  in  block  G,  out  of  J.  D.  Bone  and  back  into  the  South  End  Land 
Company,  so  as  to  enable  it  to  sell  said  lots  to  W.  L.  Rogers,  together 
with  lot  18,  in  block  No.  6,  and  the  said  Rogers  having  purchased  said 
lots  of  said  South  End  Land  Company,  through  the  efforts  of  appel- 
lant, he  became  entitled  to  five  percent  commission  on  said  sale, 
amounting  to  $177,  less  the  $55  paid  him  by  said  South  End  Land 
Company,  and  the  court  should  have  rendered  judgment  in  his  favor 
for  the  sum  of  $122.    Graves  v.  Bain,  78  Texas,  94. 

Fisher,  Sears  &  Campbell,  for  appellee. 

NEILL,  Associate  Justice. — Appellant  sued  appellee  on  varions 
items  for  commission  on  alleged  sales  of  land  made  by  him,  and  for 
some  dirt  which  he  claims  to  have  excavated  for  defendant,  the  ag- 
gregate amount  of  his  demands  being  $2,142.62,  less  three  certain 
credits  amounting  to  $275,  and  asked  judgment  for  the  balance, 
amounting  to  $1,867.62.  The  defendant  answered  by  a  general  denial, 
and  pleaded  specially  certain  matters  which  are  unnecessary  for  ns  to 
state.  The  case  was  tried  by  the  court,  without  a  jury,  and  the  trial 
resulted  in  a  judgment  in  favor  of  the  defendant. 

We  shall  only  state  such  findings  of  fact  and  of  law  as  are  involved 
in  this  appeal.    The  ninth  finding  of  the  court  is  as  follows: 
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«^ 


1  find  that  plaintiff  made  the  sale  to  P.  W.  Vaughan  of  lots  six- 
teen (16),  seventeen  (17)  and  eighteen  (18),  in  block  No.  eight  (8), 
and  is  entitled  to  $180  as  his  commission  from  the  defendant,  but  he 
being  justly  indebted  to  the  defendant  in  the  sum  of  $275,  as  shown 
by  his  petition,  I  conclude  as  a  matter  of  law  that  he  is  not  entitled 
to  recover  anything." 

Complaint  is  made  by  the  first  and  second  assignments  of  error 
that,  as  the  court  found  that  appellant  had  made  the  sale  to  Vaughan, 
and  that  there  were  $180  due  him  as  commission  thereon,  it  erred  in 
not  rendering  judgment  in  his  favor  for  that  amount.  This  contention 
would  be  upheld  were  it  not  for  the  fact  that  the  court,  in  connection 
with  this  finding,  also  found  that  the  plaintiff  was  justly  indebted  to 
the  defendant  in  the  sum  of  $275,  as  shown  by  his  petition.  In  view 
of  this,  the  court's  conclusion,  as  a  matter  of  law,  that  plaintiff  was 
not  entitled  to  recover  anything  on  this  item,  is  unquestionably  cor- 
rect. 

The  third  and  fourth  assignments  of  error  complain  of  the  court's 
not  rendering  judgment  for  plaintiff  in  the  sum  of  $128,  amount  of 
commission  claimed  to  be  due  him  upon  a  sale  to  W.  L.  Rogers  of 
lots  nineteen  (19)  and  twenty  (20)  in  block  No.  six  (6)  of  West- 
moreland Addition  to  the  city  of  Houston.  The  finding  of  the  trial 
court  in  regard  to  this  matter  is  as  follows:  "As  to  the  claim  of  $122, 
in  paragraph  2  of  the  exhibit  to  plaintiff's  petition,  I  find  that  plain- 
tiff sold  lot  eighteen  (18)  under  this  agreement,  and  was  paid  his 
commission.  That  lots  nineteen  (19)  and  twenty  (20)  were  sold  by 
the  defendant  to  one  J.  D.  Bone,  and  he  sold  the  same  to  Rogers, 
Rogers  paying  plaintiff  a  commission  therefor.  That  the  property  was 
conveved  back  to  the  defendant  so  that  its  notes  could  be  canceled,  and 
it  conveyed  the  same  to  Rogers,  but  in  no  wise  made  itself  responsible 
to  the  plaintiff  for  any  commission  on  the  sale.  That  at  Rogers'  re- 
quest, and  as  a  mere  matter  of  convenience.  Bone  conveyed  the  prop- 
erty back  to  the  defendant,  and  it  made  a  deed  to  Rogers,  and  with 
plaintiff's  negotiating  with  Rogers  and  receiving  compensation  from 
him." 

Tinder  these  findings  the  plaintiff  was  clearly  not  entitled  to  recover 
anvthinp:  as  commission  on  such  sales. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and 
it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  S.  Danby  Millinery  Company  v.  Marian  Dogan  et  al. 

Decided  October  30,  1907. 

1. — ^Bankrnptoy — Oamishment  lien — Statute  Construed. 

In  order  to  render  a  garnishment  lien  null  and  void  against  a  bankrupt's 
estate  it  must  be  shown,  not  only  that  the  lien  was  created  within  four  months 
prior  to  the  filing  of  the  petition  In  bankruptcy,  but  also  that  the  debtor  was 
insolvent  at  the  time  the  lien  was  created.    These  facts  must  concur. 
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S^— Chuniifliaient — ^PraetiM. 

The  refusal  of  the  trial  court  to  postpone  a  garnishment  case  until  a 
pending  motion  for  new  trial  and  a  probable  appeal  from  the  judgment  in  the 
main  case  is  disposed  of,  is  not  reversible  error  when  it  appears  from  the  record 
that  the  motion  for  new  trial  was  overruled  and  no  appeal  was  ever  taken 
from  said  judgment. 

8« — ^Debt — Judgment   Before    Xaturity — Pnctloe. 

The  fact  that  a  judgment  was  rendered  on  a  debt  not  then  due  can  not 
be  urged  as  ground  for  reversal  of  a  judgment  in  a  garnishment  proceeding 
based  on  such  debt  when  the  point  was  not  made  in  the  trial  court  either 
in  the  main  case  or  in  the  garnishment  suit. 

Appeal  from  the  County  Court  of  Galveston  County.  Tried  below 
before  Hon.  Wm.  B.  Loekhart 

Maco  £  Minor  Stewart,  for  appellant. — The  defendant,  W.  S.  Danby 
Millineiy  Co.,  having  been  adjudged  involuntary  bankrupt  within  less 
than  four  months  after  the  issuance  of  the  writs  of  garnishment,  said 
writs  of  garnishment  became  null  and  void  and  of  no  force  or  efifect, 
and  said  garnishment  cause  should  have  been  dismissed.  Subsection 
F  of  sec.  67,  Bankrupt  Act  1898,  TJ.  S.  Comp.  St.  1901,  p.  3450; 
Brandenburg  on  Bankruptcy  {2d  ed.),  sec.  38,  chapter  LXVII,  page 
669 ;  In  re  McCarty,  7  Am.  Bank.  Beps.,  40 ;  In  re  Beals,  8  Am.  Bank. 
Reps.,  643,  644,  645 ;  Wood  v.  Car,  10  Am.  Bank.  Reps.,  579 ;  73  S.  W. 
Rep.,  763;  Bear  ft  Co.  v.  Chase,  3  Am.  Bank.  Reps.,  750,  et  seq.;  In 
re  Kenney,  2  Am.  Bank.  Reps.,  494;  In  re  Francis- Valentine  Co.,  2 
Am.  Bank.  Reps.,  188,  522;  In  re  Kemp,  4  Am.  Bank.  Reps.,  242; 
Kosches  V.  Libowifz,  56  S.  W.  Rep.,  613;  In  re  Richards,  95  Fed. 
Rep.,  258 ;  In  re  O^Connor,  96  Fed.  Rep.,  943. 

The  lien  of  the  garnishment  process,  having  attached  to  the  prop- 
erty of  the  appellant  at  a  time  when  it  was  insolvent,  and  within  four 
months  of  its  adjudication  in  bankruptcy,  became  null  and  void,  of  no 
further  force  or  eflPect  by  the  adjudication  in  bankruptcy  of  the  ap- 
pellant. Authorities  same  as  under  preceding  proposition,  also:  In 
re  Arnold,  2  Am.  Bank.  Reps.,  180;  94  Fed.  Rep.,  1001;  In  re  Bur- 
rus,  3  Am.  Bank.  Reps.,  296;  97  Fed.  Rep.,  926;  In  re  Hammond,  3 
Am.  Bank.  Reps.,  466:  98  Fed.  Rep.,  845. 

Application  for  garnishment  should  show  positively  the  amount  due 
and  the  amount  not  due  at  the  time  the  application  is  made.  Evans 
V.  Tucker,  59  Texas,  249;  Marshall  v.  Alley,  25  Texas,  342;  Avery 
V.  Zander,  77  Texas,  207;  Sydnor  v.  Totman,  6  Texas,  189;  Cor  v. 
Reinhardt,  41  Texas,  591 ;  Brown  v.  Chancellor,  61  Texas,  437 ;  Selig- 
Bon  V.  Hobby,  51  Texas,  147. 

Until  the  motion  for  new  trial  had  been  overruled  and  appeal  to  be 
taken  decided,  no  final  judgment  had  been  rendered  in  main  suit  on 
which  to  base  judgment  in  garnishment  proceeding.  Thompson  v. 
Bumham,  1  App.  Cases,  W.  &  W.,  sec.  1058;  Missouri  Pac.  Ry.  Co.  v. 
Houston  Flour  Mill  Co.,  2  App.  Cases;  W.  ft  W.,  see.  573;  Emanuel 
^.  Smith,  38  Ga.,  602. 

James  B.  &  Charles' J.  Stuhhs,  for  appellee  Dogan. — The  liability  of 
the  surety  on  the  replevy  bond  in  this  garnishment  proceeding  was 
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not  altered  by  the  bankruptcy  of  the  debtor.  Pinkard  v.  WiUis  &  Bro., 
24  Texas  Civ.  App.,  71 ;  Seinsheimer  v.  Flanagan,  17  Texas  Civ.  App., 
432 ;  Tinsley  v.  Ardrey,  64  S.  W.  Eep.,  806. 

NEILL,  Associate  Justice. — In  a  Buit  brought  by  M.  Dogan  on 
November  29,  1905,  against  W.  S.  Danby  Millinery  Co.,  for  $250, 
writs  of  garnishment  were  issued  on  November  29  and  December  1, 
1905,  and  served  on  the  Insurance  Company  of  North  America  and 
the  Providence-Washington  Insurance  Company,  respectively,  on  said 
dates. 

On  January  15,  1906,  each  company  answered  that  it  was  indebted 
to  the  Millinery  Company  in  the  sum  of  $525,  and  on  December  4, 
1905,  the  Millinery  Company  filed  a  statutory  replevy  bond  in  the 
sum  of  $500  with  the  American  Surety  Company  of  New  York  as 
surety,  and  replevied  the  money  in  the  hands  of  tlie  insurance  com- 
panies. 

On  December  16,  1905,  the  defendant,  W.  S.  Dauby  Millinery  Co., 
was  adjudged  an  involuntary  bankrupt. 

On  May  31,  1906,  judgment  was  rendered  in  favor  of  Marian 
Dogan  against  said  company  for  the  sum  sued  for.  The  garnishment 
proceedings  being  afterwards  taken  up,  the  Millinery  Company  moved 
the  court  to  continue  the  case  until  a  motion  for  a  new  trial,  which 
was  pending  in  the  original  suit,  should  be  disposed  of,  or  until  an 
appeal,  if  taken  in  the  event  such  motion  should  be  overruled,  should 
be  finally  determined.  The  motion  to  continue  the  garnisnment  case 
was  denied.  The  Millinery  Company  appeared  in  the  garnishment  case 
and  pleaded  its  insolvency  and  discharge  in  bankruptcy  in  bar  of 
plaintiff's  right  to  recover  against  the  garnishees  and  the  surety  on  the 
replevy  bond,  by  virtue  of  which  it  obtained  possession  of  the  funds 
which  were  garnished  in  the  hands  of  the  insurance  companies. 

On  June  7,  1906,  the  court  rendered  judgment  in  favor  of  the  plain- 
tiff, Marian  Dogan,  against  the  insurance  companies  as  garnishees,  and 
the  American  Surety  Company  of  New  York  as  surety  on  the  replevy 
bond  filed  in  the  case,  for  tihe  sum  of  $250,  together  with  interest 
thereon  from  June  7,  1906,  at  the  rate  of  six  percent  per  annum,  and 
all  costs  of  suit.  This  judgment  was  simply  nominal  as  against  the 
insurance  companies  as  garnishees,  providing  that  no  execution  should 
issue  against  them,  but  that  it  issue  against  the  American  Surety  Com- 
pany of  New  York  as  surety  on  the  replevy  bond.  This  appeal  is 
prosecuted  by  the  Millinery  Company  from  said  judgment. 

The  first  assignment  of  error  is  as  follows:  'The  court  erred  in  not 
dismissing  and  setting  aside  the  garnishment  proceedings,  and  in  ren- 
dering judgment  therein  as  against  the  defendant,  W.  S.  Danby  Milli- 
nery Co ,  and  the  garnishees  and  the  surety  on  the  replevy  bond,  for 
the  reason  that  said  defendant,  W.  S.  Danby  Millinery  Co.,  was  ad- 
judged an  involuntary  bankrupt  within  less  than  four  months  from 
the  date  of  the  issuance  of  said  writs  of  garnishment.''  The  second 
assis^nment  is  the  same  in  effect. 

Under  the  first  is  asserted  this  proposition :  "The  defendant,  W.  S. 
Danby  Millinery  Co.^  having  been  adjudged  an  involuntary  bankrupt 
within  less  than  four  months  after  the  issuance  of  the  writs  of  garnish- 
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ment,  said  writs  of  garnishment  became  null  and  void  and  of  no  force 
or  effect,  and  said  garnishment  cause  should  have  been  dismissed.'^ 

Under  the  second  assignment  it  is  asserted:  1.  ''The  lien  of  the 
garnishment  process,  having  attached  to  the  property  of  the  appellant 
at  a  time  when  it  was  insolvent,  and  within  four  months  of  its  adjudi- 
cation in  bankruptcy,  became  null  and  void,  or  no  further  force  or 
effect,  by  the  adjudication  in  bankruptcy  of  the  appellant."  2.  "The 
adjudication  of  bankruptcy  of  the  defendant  established  the  fact  of 
its  insolvency,  and  the  garnishments,  having  been  issued  within  four 
months  prior  to  the  adjudication,  would  fail  under  sections  67c  and 
67f  of  the  Bankruptcy  Law." 

The  plaintiff  and  J.  K.  Hughes,  vice-president  of  the  Millinery 
Company,  testified  that  said  company  "was  shaky  for  about  a  month 
before  and  up  to  the  date  of  its  adjudication  in  bankruptcy."  Aside 
from  the  fact  that  the  company  was,  on  December  16,  1905,  adjudged 
an  involuntary  bankrupt,  there  is  no  other  evidence  tending  to  show 
that  the  company  was  insolvent  at  the  time  the  writs  of  garnishment 
were  issued  and  served.  Section  67f  of  the  Bankrupt  Act  provides: 
"That  all  levies,  judgments,  attachments  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a 
bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attachment 
or  other  lien,  shall  be  deemed  wholly  discharged  and  released  from  the 
same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bank- 
rupt, unless,"  etc. 

In  order  to  render  the  lien  null  and  void  under  this  provision  it 
must  appear  that  the  person  was  insolvent  at  the  time  the  lien  was 
created.  If  he  was  solvent  at  the  time  the  lien  was  obtained,  it  will 
not  be  invalid  although  it  was  obtained  within  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy  against  the  owner  of  the  prop- 
erty upon  which  the  lien  was  obtained.  In  other  words,  in  order  to 
render  such  lien  null  and  void,  the  time  it  was  created  must  not  only 
have  been  within  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  but  the  person  must  have  been  insolvent  at  the  time  it 
was  created. 

The  trial  court,  in  rendering  the  judgment,  must  have  found  tliat 
the  insolvency  of  the  Millinery  Company,  at  the  time  the  writs  of 
garnishment  were  issued  and  served,  was  not  proved.  The  judgment 
itself  involves  such  a  finding;  and  in  view  of  such  findings  we  are  not 
able  to  hold,  as  a  matter  of  law,  from  the  evidence  before  us,  that  the 
company  was  insolvent  when  the  liens,  by  virtue  of  the  writs  of  garnish- 
ment, were  obtained  upon  the  money  in  the  hands  of  the  insurance 
companies.  The  money,  when  seized,  was  the  property  of  the  execu- 
tion defendant,  and  it  not  being  shown  that  such  defendant  was  in- 
solvent at  the  time  the  lien  upon  the  funds  was  obtained  by  the  service 
of  the  writs  of  garnishment,  though  it  was  within  four  months  prior 
to  its  being  adjudged  a  bankrupt,  a  valid  lien  was  thereby  acquired, 
and  the  plaintiff  was  entitled  to  recover  against  the  surety  on  the  re- 
plevy bond  the  amount  of  its  indebtedness,  secured  by  the  lien  on  the 
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funds,  for  which  said  bond  was  given  and  stood  in  lieu  of.    Pinkard 
V.  Willis,  24  Texas  Civ.  App.,  71. 

It  was  not  urged  in  the  court  below,  upon  the  trial  of  the  main  case, 
that  all  of  tlie  debt  for  which  the  writs  of  garnishment  were  sued  out 
was  not  due,  and  as  no  motion  was  made  to  quash  the  writs  on  that 
ground,  and  as  the  money  seized  by  virtue  of  them  was  replevied,  ap- 
pellant is  in  no  attitude  to  urge  such  objection  here. 

As  it  does  not  appear  from  the  agreed  statement  of  the  parties,  or 
anywhere  in  the  record,  that  the  motion  for  a  new  trial  in  the  main 
case  was  ever  granted,  or  that  any  appeal  was  taken  from  the  judgment 
in  that  case  in  favor  of  the  appellant  against  appellee,  we  cannot  per- 
ceive how  it  could  have  been  prejudiced  by  the  failure  of  the  court  to 
grant  its  application  for  a  continuance,  or  in  trying  and  disposing  of 
the  garnishment  cases  at  the  time  and  in  the  manner  it  did. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and 
it  is  afiOrmed. 

AiJirmed. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Galveston,  Harbisbubg  &  San  Antonio  Railway  Company  v.  Dora 

May  Berry  et  al. 

Decided  October  31,  1907. 

1.— Charsres— BubmissiOB  of  Issues — Constmotion* 

Where  the  court  in  one  paragraph  of  its  charge  afBrmatively  sabmitted 
the  facts  necessary'  to  be  found  by  the  jury  before  a  verdict  could  be  rendered 
in  favor  of  plaintiffs,  and  in  the  next  paragraph  stated  the  facts  which  if 
found  by  the  jury  to  exist,  would  entitle  the  defendant  to  a  verdict,  the  charge 
was  not  subject  to  the  objection  that  it  was  contradictory  and  confusing. 
In  the  construction  of  charges  all  parts  of  the  charge  must  be  construed  to- 
gether, including  special  charges  given  at  the  request  of  either  party. 


S. — Same — Abstract  Law>^Applioation  of  Facts. 

It  is  a  correct  proposition  that  although  the  trial  judge  should  give 
charges  correctly  stating  the  law  on  a  given  issue,  if  he  fails  to  apply  the 
same  to  the  evidence  the  defendant  has  the  right  to  prepare  and  have  given 
a  special  charge  requiring  the  jury  to  find  whether  the  evidence  establishes 
the  existence  of  any  specified  group  of  facts  which,  if  true,  would  in  law 
establish  a  defense.  But,  special  charge  considered,  and  held  to  have  no 
application  to  the  facts  of  the  case  on  trial,  and  therefore  properly  refused. 

8. — ^Death — ^Hegligence— Evidence. 

In  a  suit  for  damages  for  the  death  of  a  switchman  while  engaged  in  the 
discharge  of  his  duties  in  the  yard  of  a  railroad  company,  evidence  considered, 
and  held  to  support  a  finding  that  the  defendant  company  was  guilty  of  negli- 
gence, that  the  deceased  was  not  guiltv  of  contributory  negligence,  and  that 
his  death  did  not  result  from  any  risk  that  he  assumed. 

4. — ^Vegllgence— Presumption. 

As  the  negligence  of  the  master  is  never  mresumed,  so  the  contributory 
iMigligeiioe  of  the  servant  will  not  be  presumed.    £!ach  must  be  proved. 

0d— Bisk — ^Assumption  of. 

The  principle  that  a  servant  engaged  in  performing  work  in  a  manner  known 
to  him  to  be  negligent  must  be  held  to  have  assumed  the  risk  involved  in  per^ 
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forming  the  work  that  way,  is  subject  to  the  qualification  that  a  servant  does 
not  assume  the  risk  of  a  known  negligent  method  unless  he  participated  in  it. 
Evidence  considered,  and  held  not  to  support  the  contention  that  the  servant 
assumed  the  risk  of  the  negligence  which  caused  his  death. 

Appeal  from  the  District  Court  of  Harrifl  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Baker,  Boits,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  dc 
Walters,  for  appellant. — ^In  a  case  based  on  alleged  negligence  of  the 
master,  for  injuries  to  a  servant,  which  involves  under  the  pleadings 
and  the  evidence  issues  of  contributory  n^ligence  or  assumed  risk, 
it  is  error  for  the  trial  judge  to  submit  a  charge  complete  in  itself, 
authoriziDg  a  recovery  solely  upon  the  hypothesis  of  the  master's 
negligence,  without  reservation  or  reference  to  the  issue  of  contributory 
negligence  or  assumed  risk ;  and  such  error  is  not  cured  or  removed  by 
subsequent  paragraphs  of  the  charsre  submitting  such  issues,  which 
merely  contradict  and  confuse.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Albright, 
7  Texas  Civ.  App.,  24;  Cannon  v.  Cannon,  66  Texas,  682;  Linney  v. 
Wood,  66  Texas,  24;  Atwell  v.  Watkins,  13  Texas  Civ.  App.,  675; 
Galveston.  H.  &  S.  A.  By.  Co.  v.  Le  Gierse,  51  Texas,  202;  San  An- 
tonio &  A  P.  By.  Co.  V.  Bobinson,  73  Texas,  284 ;  Baker  v.  Ashe,  80 
Texas,  360;  International  &  G.  N.  By.  Co.  v.  Welsh,  86  Texas,  207. 

An  experienced  switchman  who  enters  the  service  of  a  railway  com- 
pany and  engages  to  perform  the  regrular  duties  of  such  service  upon 
the  tracks  in  a  certain  yard,  with  which  he  is  familiar,  is  held  in  law 
to  understand  the  usual  and  established  methods  and  practices  of  the 
service,  and  to  have  assumed  the  risk  of  such  dangers  as  may  be  inci- 
dent to  the  service  as  ordinarily  performed  in  such  yard,  according 
to  the  established  and  usual  methods  thereof;  and  in  the  event  of  in- 
jury while  so  engasred  in  the  performance  of  the  service  as  a  result  of 
such  ordinary  incidents  and  methods,  the  master  is  not  liable  for  such 
injury.  Galveston,  H.  At  S.  A.  Bv.  Co.  v.  Gormley,  91  Texas,  401; 
Pilkinton  v.  Gulf,  C.  &  S.  P.  By.  Co.,  70  Texas,  230;  Missouri  Pac. 
By.  Co.  V.  Callbreath,  Se  Texas,  528;  Missouri  Pac.  By.  Co.  v.  Watts 
63  Texas,  552;  Missouri  Pac.  By.  Co.  v.  Somers,  71  Texas,  701;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Lemp  ,  50  Texas,  22 ;  Texas  &  Pac.  By. 
Co.  V.  Bradford,  66  Texas,  733;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Drew,  59  Texas,  10 ;  Bogers  v.  Galveston  City  By.  Co.,  76  Texas,  505 ; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Fowler,  56  Texas,  460 ;  Texas  &  Pac. 
By.  Co.  V.  French,  86  Texas,  98 ;  Houston  &  T.  C.  By.  Co.  v.  Conrad, 
62  Texas,  628;  Bailey  on  Master'?  Liability  for  Injury  to  Servants, 
pp.  458  et  seq. ;  Wood  o^  Master  and  Servant,  sec.  326. 

When  there  is  no  actual  eye-witness  to  a  fatal  injury,  and  the  cir- 
cumstances surrounding  the  occurrence  fail  to  indicate  negligence  on 
the  part  of  the  company,  but  raipe  the  suspicion  of  contributory  negli- 
gence, or  suggest  knowledfire  and  assumption  of  risk  on  the  part  of 
the  deceased,  the  court  will  not  undertake  to  remove  such  suspicion 
and  construct  a  theory  to  support  recovery  hv  basing  one  presumption 
upon  another.  Missouri  Pac.  Bv.  Co.  v.  Foreman,  73  Texas,  314; 
Gulf,  C.  &  S.  R  By.  Co.  v.  Shieder,  88  Texas,  162;  Missouri  Pac. 
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By.  Co.  V.  Porter,  73  Texas,  307;  Sabine  &  E.  T.  By.  Co.  v.  Dean, 
76  Texas,  74;  Houston  &  T.  C.  By.  Co.  y.  Conrad,  62  Texas,  628; 
Missoari  Pac.  By.  Co.  v.  Williams,  75  Texas,  4. 

The  doctrine  of  contributory  negligence  is  independent  of  the  mas- 
ter's obligation  to  the  servant  with  reference  to  the  safety  of  the 
machinery  and  premises,  and  is  not  to  be  restricted  by  consideration 
of  such  duties  on  the  part  of  the  master.  While  the  fact  of  the  servant 
being  engaged  in  his  duty  at  tlie  time  of  the  injury  is  a  circumstance 
tiiat  may  be  considered  by  the  jury  in  determining  whether  his  conduct 
was  that  of  ordinary  prudence,  it  does  not  excuse  him  from  the  exer- 
cise of  that  degree  of  care,  and  a  special  charge  to  this  effect,  ap- 
plicable to  the  facts,  was  proper,  and  should  have  been  given.  Mis- 
souri Pac.  By.  Co.  v.  Williams,  75  Texas,  4;  Houston  &  T.  C.  By.  Co. 
V.  Conrad,  62  Texas,  628;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Drew,  69 
Texas,  13;  Bogers  v.  Galveston  City  By.  Co.,  76  Texas,  604. 

Lovejoy  £  Parker,  for  appellees. 

McMEANS,  Associate  Justice. — The  plaintiffs,  Dora  May  Berry, 
who  was  the  wife  of  William  Berry,  deceased,  for  herself  and  as  next 
friend  for  her  minor  child,  Millie  May  Berry,  and  joined  by  Callie 
Berry,  mother  of  said  deceased,  sued  the  Galveston,  Harrisburg  &  San 
Antonio  Bailway  Company  and  the  Texas  &  New  Orleans  Bailroad 
Company  for  damages  for  personal  injury,  resulting  in  the  death 
of  said  William  Berry,  while  he  was  in  the  employment  of  defendants 
as  switchman  in  the  yards  at  Houston.  It  was  alleged  that  the  injury 
was  caused  by  the  negligence  of  defendants  in  that  certain  of  their 
servants  set  several  cars  in  motion  in  the  darkness  of  the  night  through 
a  portion  of  said  yards  where  other  servants  and  employes  of  defend- 
ants, including  said  Berry,  were  constantly  engaged  in  the  work  of 
switching  cars  and  other  work  in  behalf  of  defendants,  without  any 
engine  attached  thereto,  and  without  any  lights  thereon,  and  without 
any  servant  thereon  to  control  the  movement  of  said  cars,  or  to  give 
warning  of  their  approach  to  any  switchman  or  other  employe  who 
might  be  endangered  thereby;  and  that  the  cars  so  set  in  motion  ran 
over  said  Berry  and  inflicted  such  injuries  upon  him  as  to  result  in 
his  death.  On  the  trial  it  developed  that  Berry  was  in  the  employment 
of  the  Texas  &  New  Orleans  Bailroad  Company  only,  and  the  suit 
was  abandoned  as  to  the  Galveston,  Harrisburg  &  San  Antonio  Bail- 
way  Company. 

The  defendants  answered  by  (1)  general  demurrer;  (2)  general  de- 
nial; (3)  contributory  negligence,  in  that  William  Berry  voluntarily 
entered  upon  and  remained  on  one  of  the  tracks  upon  which  cars  were 
being  moved  when  he  knew,  or  by  the  exercise  of  ordinary  care  would 
have  known,  that  said  cars  were  being  move4  toward  him,  and  that 
he  failed  to  use  ordinary  care  to  discover  the  approach  of  said  cars 
and  to  avoid  their  contact  with  him;  and  (4)  assumed  risk,  in  that 
the  injury  and  death  of  said  Berry  resulted  from  risks  and  dangers 
which  were  ordinarily  incident  to  the  service  in  which  the  deceased 
was  engaged,  and  that  the  risks  and  dangers  were  open  and  known  to 
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him^  and  would  have  been  known  to  and  realized  by  him  by  the  exer- 
cise of  ordinary  care  in  the  performance  of  his  duties  as  a  switchman. 

The  trial  resulted  in  a  verdict  for  the  plaintiffs,  and  defendant 
Texas  &  New  Orleans  Sailroad  Company  appeals. 

By  its  first  assignment  of  error  appellant  complains  that  the  fifth 
paragraph  of  the  court's  general  charge  was  error,  because  the  charge, 
being  complete  in  itself,  authorized  a  recovery  solely  upon  the  hypo- 
thesis of  the  master's  negligence,  without  reservation  or  reference  to 
the  issue  of  contributory  negliofence  or  assumed  risk,  and  that  such 
error  was  not  cured  by  subsequent  paragraphs  submitting  such  issues, 
which  only  served  to  contradict  and  confuse.  The  part  of  the  charge 
complained  of  is  as  follows: 

'If  you  believe,  from  a  preponderance  of  the  evidence,  that  .  .  . 
certain  of  the  servants  of  defendant  Texas  ft  New  Orleans  Railroad 
Company,  in  the  nififht  time,  set  in  rapid  motion  certain  cars  through 
a  portion  of  defenilant's  yard,  .  .  .  where  other  of  its  servants, 
including  William  Berry,  were  enffasred  in  the  work  of  switching  cars, 
without  any  engine  attached  thereto,  and  without  any  lights  thereon, 
and  without  any  servant  thereon  to  control  the  movement  of  said  cars 
and  to  give  warning  of  their  apnroach  to  anv  switchman  in  its  em- 
ploy who  might  be  endangered  therebv  while  in  the  discharge  of  his 
duty,  if  any  such  there  were,  and  that  said  cars  ran  against  said  Berry 
and  injured  him  so  that  as  the  result  of  the  injury  he  thereafter 
.  .  .  died;  and  you  further  believe,  from  a  preponderance  of  the 
evidence,  that  the  setting  said  cars  in  motion  was  negligence  under 
the  circumstances,  and  that  the  inj'ury  and  death  of  said  Berry  was  a 
natural  and  probable  consequence  of  such  negligence,  if  any,  and  was 
a  result  so  manifest  under  the  circumstances  as  that  defendant  and 
paid  servants,  in  the  exercise  uncler  the  circumstances  of  ordinary  care 
should  have  antiVinated  and  provided  against  same,  you  will  return  a 
verdict  for  plaintiflF    .     .     /' 

Tmmediatelv  following  this  portion  of  the  charge  the  court  charged 
the  lury  as  follows: 

"VT.  Tou  are,  however,  further  charsrerl  as  the  law  applicable  to  the 
facts  of  this  case,  that  if  you  do  not  believe,  froni  a  preponderance  of 
the  evidence,  that  said  cars  were  set  in  motion  throueh  the  yard  with- 
out any  engine  attached  thereto,  anrl  without  any  lights  thereon,  and 
without  any  servant  thereon  to  control  the  movement  of  said  cars  and 
to  give  waminar  of  their  approach  to  any  switchman  who  might  be  en- 
dangered thereby,  while  in  the  discharge  of  his  duty,  if  any  such  there 
were,  or  if  thev  were,  that  the  employes,  inclurlins:  Berry,  were  not 
tliereby  exposed  to  danger  of  being  injured  or  killed ;  or  if  you  believe 
they  were,  yet  do  not  believe  that  the  settinsr  of  the  cars  in  motion 
was  negligence  under  the  circumstances,  or  if  any  you  believe  it  was, 
vet  do  not  believe  that  the  injury  and  death  of  Berry  was  a  natural 
and  probable  consequence  of  such  nefflisrence,  if  any,  or  do  not  believe 
that  such  injury  and  death  was  a  result  so  manifest,  under  the  circum- 
stances, as  that  defendant  and  said  servants,  in  the  exercise  of  ordi- 
nary care,  should  have  anticipated  and  provided  against  the  same;  or 
if  you  believe  an  employe  was  on  said  cars  for  the  purpose  of  con- 
trolling their  movement  or  to  give  warning  of  their  approach,  you  will, 
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in  either  case,  without  inquiring  further,  return  a  verdict  for  defend- 
ant. Or  if  you  believe  from  the  evidence  that  the  death  of  William 
Berry  was  caused  or  contributed  to  by  his  own  want  of  ordinary  care, 
in  that  he  voluntarily  entered  and  remained  upon  one  of  the  tracks 
upon  which  the  cars  were  being  moved  and  knew,  or  in  the  exercise 
of  ordinary  care  would  have  known,  that  said  cars  were  being  moved 
toward  him,  or  failed  to  use  ordinary  care  to  discover  the  approach  of 
said  cars  and  avoid  contact  therewith,  you  will  also  return  a  verdict 
for  defendant,  and  this,  too,  notwithstanding  you  may  believe  that  de- 
fendant's said  servants  were  guilty  of  negligence  in  setting  the  cars 
in  motion  as  charged  by  plaintiffs  in  their  petition.*' 

At  the  instance  of  the  defendant  the  court  charged  the  jury  as  fol- 
lows: 

"You  are  instructed  that  under  the  law  of  this  case  the  deceased, 
William  Berry,  as  an  employe  of  defendant,  is  held  to  have  known  and 
been  familiar  with  the  locations  and  arransrement  of  the  sidetracks, 
switches  and  leads,  and  the  usual  and  established  methods  of  switching 
and  moving  cars  by  the  switch  crews  on  defendants  tracks  and  sidings 
in  defendant's  yards,  at  which  the  alleged  injury  occurred,  and  is  held, 
by  law,  to  have  assumed  the  risk  of  injury  or  death  which  might  re- 
sult from  such  operations  and  movements  on  said  tracks,  as  incidents 
thereto.  Therefore,  if  you  find  from  the  evidence  that  the  deceased, 
William  Berry,  was  injured  as  the  result  of  the  movement  of  cars  on 
said  tracks,  according  to  the  usual  method  practiced  in  defendant's 
service,  in  which  the  said  Berry  had  been  and  was  working  as  a 
switchman,  then  you  will  return  your  verdict  in  favor  of  defendant. 
And  in  this  connection  you  are  further  instructed  that  it  would  be 
immaterial  whether  the  arrangement  of  the  tracks  and  sidings  could 
have  been  made  safer,  or  the  usual  methods  so  employed  might  have 
been  altered  so  as  to  make  them  safer.  In  any  event  the  deceased,  as 
an  employe  of  defendant,  would  be  held  in  law  to  have  assumed  the 
risk  of  such  injuries  as  mieht  result  as  incident  to  the  established  and 
usual  arrangements  and  methods  of  the  defendant.'* 

The  court,  by  the  fourth  paragraph  of  the  charge,  instructed  the  jury 
that  they  would  receive  the  law  from  the  court,  as  contained  in  the 
general  charge,  and  in  any  event  charges  that  might  be  given  them,  and 
that  they  should  be  governed  thereby. 

Thus.^  it  will  be  seen  that  the  court,  in  the  paragraph  complained  of, 
affirmativelv  submitted  the  facts  necessary  to  be  found  by  the  jury  be- 
fore a  verdict  could  be  found  in  favor  of  plaintiffs,  and  in  the  next 
panifirraph  stated  the  facts  which,  if  found  by  the  jury  to  exist,  would 
entitle  defendant  to  a  verdict.  It  is  a  familiar  and  well  recognized 
rule  in  the  construction  of  charges  that  all  the  parts  of  a  charge  must 
be  construed  together,  including  special  charges  given  at  the  request 
of  either  party.  The  sixth  paragraph  of  the  charge  is  not  in  conflict 
with  or  contradictory  of  the  part  complained  of,  and  when  considered 
together  and^  in  connection  with  the  special  charge  above  quoted  could 
not  have  misled  or  confused  the  jurv.  Womack  v.  International  & 
G.  N".  By.  Co.,  100  S.  W.  Kep.,  1151.  * 

Error  is  predicated  upon  the  refusal  of  the  court  to  give  to  the 
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jury  the  second  special  charge  requested  by  the  defendant,  which  is  as 
follows : 

'^You  are  instructed  that  the  burden  of  proof  is  on  the  plaintifb  to 
show^  by  a  preponderance  of  the  evidence,  the  existence  of  negligence 
by  it,  and  that  such  on  the  part  of  defendant  in  one  or  more  of  the 
particulars  alleged  by  it,  and  that  such  negligence,  if  any,  was  the 
proximate  cause  of  the  injury.  Therefore,  unless  you  find  from  a  pre- 
ponderance of  the  evidence  that  there  was  negligence  on  the  part  of 
defendants,  .  •  .  and  in  the  particulars  hereinafter  submitted,  and 
unless  you  further  find  that  such  negligence,  if  any,  was  the  proximate 
cause  of  the  injury  and  death  of  William  Berry,  as  hereinafter  sub- 
mitted, you  will  return  your  verdict  in  favor  of  defendants.  And  in 
this  connection  you  are  further  instructed  that,  even  though  you  should 
find  the  existence  of  such  negligence  on  the  part  of  defendant,  and  that 
the  same  was  the  proximate  cause  of  said  injury  and  death,  neverthe- 
less, if  you  further  find,  from  a  preponderance  of  the  evidence,  that 
the  said  injury  and  death  were  also  the  proximate  result  of  contribu- 
tory negligence  on  the  part  of  deceased,  or  of  a  risk  ordinarily  incident 
to  the  service  in  which  he  was  engaged,  .  .  .  then,  and  in  such 
an  event,  you  will  find  your  verdict  in  favor  of  defendant,  notwith- 
standing such  finding  of  negligence  on  the  part  of  defendant.^' 

In  the  proposition  following  the  assignment  appellant  asserts  that, 
although  the  trial  judge  should  give  charges  correctly  stating  the  law 
on  a  given  issue,  if  he  fails  to  apply  the  same  to  the  evidence  the  de- 
fendant has  the  right  to  prepare  and  have  given  a  special  charge,  re- 
quiring the  jury  to  find  whether  the  evidence  establishes  the  existence 
of  any  specified  group  of  facts,  which,  if  true,  would  in  law  establish 
a  plea  of  contributory  negligence  or  assumed  risk,  and  instructing  the 
jury  if  they  find  such  group  of  facts  proven  to  return  a  verdict  for 
defendant.  This  is  a  correct  statement  of  a  general  legal  principle, 
but  does  not  show  that  it  has  any  application  to  the  facts  of  this  case; 
it  does  not  point  out  ^'any  specified  group  of  facts"  which,  if  trucy 
would  establish  defendant's  plea  of  contributory  negligence  and  as- 
sumed risk.  The  court's  general  charge  and  the  special  charges  given 
at  the  request  of  defendant  embraced  the  matter  contained  in  the  re- 
fused special  charge,  and  the  refusal  of  the  court  to  give  the  additional 
instruction  was  not  error. 

The  fourth,  fifth  and  sixth  assignments  of  error  are  based  on  the 
refusal  of  the  trial  court  to  grant  a  new  trial  for  the  reason  (1)  that 
the  evidence  failed  to  show  actionable  negligence  upon  the  part  of  ap- 
pellant, but  did  show  (2)  contributory  negligence  upon  the  part  of 
the  deceased,  Berry,  and  (3)  that  the  injury  and  death  of  Berry  were 
the  result  of  risks  which  he  assumed.  William  Berry,  the  deceased, 
was  a  member  of  the  switching  crew  of  which  Norton  was  foreman,  in 
the  defendant's  yards,  known  as  the  Hardy  street  yards,  in  the  city 
of  Houston.  There  were  six  men  who  composed  the  switching  crew,  in- 
cluding the  engineer  and  fireman,  and  the  engine  to  which  they  were 
attached  was  called  a  switch  engine.  There  were  four  separate  switch- 
ing crews  operatinfif  in  said  yards  on  the  night  Berry  was  injured. 
There  were  three  leads  in  the  yard,  known  by  the  names  of  back,  or 
roundhouse  lead^  new  lead  and  old  lead.    With  the  back,  or  roundhouse 
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lead,  was  connected  tracks  Nos.  10  to  14  inclusive,  and  with  the  new 
lead  was  connected  tracks  Nos.  1  to  9  inclusive.  Track  10  in  the 
roundhouse  lead  and  9  in  the  new  lead  were  parallel  and  had  a  space 
ahout  8  feet  wide  between  the  nearest  rails.  Each  lead  with  its  con- 
necting tracks  constituted  practically  a  separate  and  distinct  yard. 
These  leads  were  used  for  switching  cars.  It  was  Berry's  duty  to  fol- 
low the  engine,  couple  and  uncouple  the  cars,  and  to  give  and  receive 
signals  in  switching  cars.  A  train  containing  about  24  cars,  among 
which  were  two  cars  loaded  with  stock,  had  come  into  the  yards  and 
was  stopped  on  track  9.  The  cars  of  stock  were  the  sixth  and  seventh 
cars  from  the  engine,  and  had  to  be  cut  out  of  the  train  and  taken  to 
the  consignees.  Norton,  the  foreman,  directed  Berry  to  uncouple  the 
five  cars  next  to  the  engine  from  the  cars  of  stock,  and  to  pull  down 
east  to  clear,  so  that  another  engine  could  come  on  the  track  and  get 
the  stock.  This  was  done,  and  after  the  stock  cars  were  switched  out 
of  the  way  the  engine  of  which  Norton  was  foreman  backed  up  to  the 
remaining  cars  for  the  purpose  of  coupling  to  them  and  of  making 
further  distribution  of  them.  Just  east  of  the  place  where  the  train 
was  left  standing  the  track  curved  to  the  south,  and  the  place  where 
the  engine  was  standing  after  pulling  out  the  cars  which  were  ahead 
of  the  stock  cars  was  on  this  curve.  Axter  the  engine  pulled  down  on 
this  curve  Berry,  with  a  lighted  lantern,  walked  a  short  distance  west- 
wardly,  and  when  last  een  before  he  was  injured  was  standing  on  or 
very  near  to  track  10.  The  engine  being  on  the  curve,  it  was  neces- 
sary for  Berry  ••  stand  some  little  distance  from  the  track  on  which 
the  train  was  in  order  to  see  and  receive  and  transmit  signals,  and 
track  10  was  a  proper  place  for  him  to  stand  while  giving  and  taking 
such  signals.  Another  crew,  of  which  Minnette  was  foreman,  was 
switching  a  string  c.  cars  in  the  back  or  roundhouse  lead  with  the  en- 
gine on  the  east  end,  ana  cut  off  four  cars  from  the  rear  just  west  of 
Hardy  street,  and  "kicked^'  them  westwardly  over  track  10  and  by  the 
point  where  deceased  was  walking,  which  cars  ran  upon  deceased,  in- 
juring him,  and  causing  death  in  a  few  hours  thereafter.  By  *^kicked,*' 
as  understood  among  practical  railroad  men,  is  meant  that  the  cars 
are  set  in  motion  by  the  engine,  and  that  after  a  sufficient  speed  has 
been  acquired  the  engine  is  stopped,  and  the  cars  are  carried  by  the 
momentum  thus  given  them  to  the  point  to  which  it  is  desired  they 
shall  go.  On  the  occasion  in  question  the  cars,  after  leaving  the  en- 
gine, traveled  upon  track  10  at  the  rate  of  six  or  seven  miles  an  hour, 
and  were  brought  to  a  stop  by  comitag  in  contact  with  other  cars  stand- 
ing on  the  track.  The  impact  was  sufficiently  great  to  break  out  the 
end  of  one  of  the  four  moving  cars.  It  was  in  the  night  time,  and 
dark.  There  was  no  employe  on  the  four  cars  to  control  or  to  give 
warning  of  their  movement,  nor  were  they  provided  with  lights.  No 
eye-witness  saw  the  cars  strike  Berry,  but  an  exclamation  of  distress 
made  by  him  was  heard  by  the  other  employes,  who,  on  investigation, 
found  Berry  beneath  one  of  the  cars  injured.  An  examination  of  the 
ground  disclosed  that  at  or  near  the  point  where  he  was  last  seen  before 
hifl  injury,  and  where  it  was  proper  for  him  to  be  in  giving  signals,  was 
found  his  lantern  between  the  rails  of  track  10,  and  near  the  southern- 
most one,  and  at  tiiat  point  also,  were  blood  stains,  and  indications 
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that  he  had  been  dragged  between  the  rails  in  a  westerly  direction  a 
distance  of  almost  130  feet  to  the  point  where  he  lay  upon  the  track. 
It  was  usual  and  customary,  in  switching  in  this  yard,  to  ^Tdck*'  cars 
onto  tracks,  and  Berry  was  an  experienced  switchman  and  knew  of 
this  custom.  But  the  evidence  did  not  show  that  it  was  customary  to 
start  cars  in  motion,  and,  after  disconnecting  them  from  the  engine, 
permit  them  in  the  darkness  of  the  night  to  run  without  some  employe 
upon  them  to  coutrol  their  movement  or  give  warning  of  their  ap- 
proach, or  without  providing  them  with  light,  and  every  effort  made 
by  appellees  at  the  trial  to  prove  the  custom  in  this  regard  was  ob- 
jected to  by  appellant,  and  the  objection  sustained  by  the  court. 
While  Berry  lay  upon  the  ground,  and  in  such  proximity  to  the  time 
of  his  injury  as  to  form  a  part  of  the  res  gestae,  he  stated,  "That  is 
what  I  get  for  not  having  a  man  on  the  hind  end  of  those  cars.*'  As 
before  stated,  there  were  three  leads  in  the  yard,  and  each  lead  with 
its  tributary  tracks  constituted  practically  a  separate  and  distinct  yard. 
The  switching  crews  of  Norton  and  Minnette  were  engaged  in  the 
same  general  emploATnent  of  switching  cars,  but  upon  separate  leads, 
and  Berry  was  in  Norton's  crew,  and  was  not  participating  in  the 
work  then  being  done  by  Minnette's. 

The  evidence  is  sufficient  to  sustain  the  conclusion  that  Berry's  in- 
jury and  death  were  the  result  of  the  negligence  of  the  appellant;  that 
he,  by  his  own  negligence,  did  not  contribute  thereto,  and  that  his 
injury  and  death  did  not  result  from  any  risk  which  he  had  assumed. 
It  follows,  therefore,  that  the  court  did  not  err  in  overruling  appel- 
lant's motion  for  a  new  trial.  Houston  &  T.  C.  By.  Co.  v.  Turner, 
91  S.  W.  Rep.,  562 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Brisco,  100  Texas,  364. 

Appellant,  in  support  of  its  fourth  assignment,  contends  that,  as 
the  measure  of  the  master's  duty  to  the  servant  with  reference  to  the 
place  in  which  the  latter  is  required  to  work  is  ordinary  care  to  keep 
such  place  reasonably  safe,  and  that  as  the  evidence  showed  that  the 
place  where  the  deceased  was  injured  was  reasonably  safe  in  view  of 
the  duties  to  be  performed,  no  iiegligence  upon  its  part  was  shown  by 
the  evidence.  The  facts  of  this  case  do  not  raise  the  question  of 
safety  of  the  place  assigned  the  deceased  in  which  to  perform  his  work, 
but  rather  the  doing  of  work,  in  a  negligent  and  careless  manner,  by 
other  employes,  for  whose  negligence  the  master  is  responsible. 

In  support  of  the  fifth  assignment  appellant  urges  the  proposition 
that  a  switchman  who,  while  aiding  in  the  movement  and  placing  of 
cars  upon  certain  tracks  in  the  yard  within  which  other  switch  engines 
with  their  respective  crews  are  known  by  him  to  be  engaged  also  in 
operating  and  placing  cars  upon  other  and  parallel  tracks,  steps  upon 
or  near  to  another  track,  when  he  knows,  or  by  the  exercise  of  ordi- 
nary care  would  know,  that  cars  are  moving  thereon  and  approaching 
him,  and  who  remains  in  such  position  until  struck,  must  be  deemed 
to  be  guilty  of  contributory  negligence.  This  presents  a  sound  propo- 
sition of  law,  but  it  is  not  applicable  to  the  facts  of  this  case. '  The 
only  evidence  tending  to  show  contributory  negligence  on  the  part  of 
deceased  is  the  fact  that  he  was  on  the  track  when  the  cars  struck  him, 
and  there  was  no  testimony  that  in  the  darkness,  while  in  that  situa- 
tion he  knew,  or  could  have  discovered  their  approach,  nor  that  he 
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should  have  anticipated  that  the  *Tcick'*  would  be  made  in  the  way  it 
was,  without  some  employe  on  the  cars  to  control  their  movement  or 
to  give  warning  of  the  danger.  As  the  negligence  of  the  master  is 
never  presumed,  so  the  contributory  negligence  of  the  servant  will  not 
be  presumed  (Texas  &  Pacific  Ry.  Co.  v.  Gentry,  163  TJ.  S.,  367) ; 
and  it  was  incumbent  upon  the  appellant,  if  it  relied  upon  the  de- 
fense of  Berry^s  contributory  negligence,  to  establish  that  defense  by 
proper  proof. 

By  its  sixth  assignment  appellant  contends  that  inasmuch  as  Berry 
was  shown  to  have  been  an  experienced  switchman,  and  acquainted 
with  the  arrangement  of  the  leads  and  tracks  in  the  vicinity  of  his 
injury,  and  with  the  usual  and  established  methods  of  switching  cars, 
and  inasmuch  as  his  injury  and  death  were  caused  by  the  movement 
of  cars  on  said  tracks  according  to  the  usual  and  established  methods 
and  customs  prevailing  in  said  yard,  he  had  assumed  the  risk.  It  is 
true  that  one  who  is  engaged  in  the  performance  of  work  in  a  manner 
well  known  to  him  must  be  held  to  assume  the  risks  of  danger  involved 
in  the  performance  of  the  work  in  that  way,  even  though  the  methods 
employed  be  negligent,  but  that  principle  has  no  application  to  the 
facts  in  this  case,  because  it  is  not  shown  by  the  evidence  that  the 
"kicking'*  of  cars  onto  the  sidings  or  tracks  on  a  dark  night,  without 
any  employe  thereon  to  control  their  movement  or  to  give  warning  of 
their  approach  to  anyone  rightfully  upon  the  track,  or  without  pro- 
viding such  cars  with  lights  whereby  their  approach  might  have  been 
discovered  by  one  situated  as  Berry  was,  was  according  to  the  usual 
practices  prevailing  in  appellant's  y^-rds.  In  addition  to  this  it  would 
seem  from  the  opinion  of  the  Supreme  Court,  rendered  by  Associate 
Justice  Brown  in  the  Briscoe  case,  that  the  principle  that  one  engaged 
in  performing  work  in  a  manner  well  known  to  him  must  be  held  to 
assume  the  risk  involved  in  the  manner  of  the  performance  of  the 
work  in  that  way,  is  subject  to  the  qualification  that  the  servant  does 
not  assume  the  risk  of  a  known  negligent  method  of  doing  the  work 
unless  he  participated  in  it.  The  facts  show  that  Beriy  was  a  member 
of  Norton^s  crew,  and  was  engaged  on  the  new  lead  in  switching  the 
cars  which  composed  a  train  that  had  just  come  into  the  yards  off  the 
Victoria  Division.  The  cars  that  struck  and  injured  Berry  were  being 
switched  by  Minnette's  crew  on  the  roundhouse  lead.  These  two  leads 
practically  constituted  separate  and  distinct  yards;  and,  while  both 
crews  were  engaged  in  switching  cars.  Berry  did  not  participate  in  the 
work  then  being  done  by  Minnette's  crew,  nor  did  Minnette's  crew 
participate  in  the  work  then  being  done  by  the  crew  of  which  Berry 
was  a  member.  The  evidence  does  not  show  that  Berry  was  in  a  posi- 
tion to  know  at  the  time  that  the  cars  were  being  switched,  as  usual, 
in  an  unsafe  and  negligent  way.  As  said  by  Associate  Justice  Brown 
in  the  case  referred  to:  '^The  question  of  assumption  of  risk  depends 
largely  upon  the  position  of  the  party  who  is  to  be  charged  with  such 
assumption  with  regard  to  his  opportimity  for  knowing  that  at  that 
time  the  thing  to  be  done  will  be  performed  in  the  usual  manner.  If, 
knowing  the  usual  method  of  doing  the  work,  and  that  it  will  be  per- 
formed in  that  way,  he  participates  in  it,  he  will  be  held  to  assume  the 
risk.*' 
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What  has  been  said  above  disposes  of  the  assignment  complaining  of 
the  refusal  of  the  trial  court  to  instruct  a  verdict  for  defendant. 

The  refusal  of  the  trial  court  to  give  special  charges  Nos.  7,  8  and 
11  is  the  basis  of  ninths  tenth  and  eleventh  assignments  of  error. 
The  general  charge  of  the  court,  together  with  the  special  charges 
given  at  appellant's  request,  embrace  all  the  matters  contained  in  the 
refused  special  charges  insofar  as  they  were  applicable  to  the  facts; 
and  in  refusing  to  give  them  the  court  committed  no  error. 

The  verdict  of  the  jury  was  not  excessive. 

The  assignments  not  herein  specifically  referred  to  have  been  exam- 
ined by  us  and  found  to  present  no  reversible  error,  and  are  overruled. 
The  judgment  of  the  District  Court  is  afiBrmed. 

Affirmed. 

Writ  of  error  refused. 


Jake  Myebs  v.   State  of  Texas. 

Decided  October  31^  1907. 

1. — ^Xntoxlcatlng  Liquor — Search   and  Selznre— Replevy   Bond — ^Penalties  and 

Forfeitures — Jurisdiction. 

Under  the  Act  of  April  5,  1907  (Laws  30th  Leg.,  p.  156),  upon  a  search  and 
seizure  of  intoxicating  liquors  kept  for  sale  in  violation  of  the  local  option 
prohibitory  law  and  the  execution  by  the  claimant  of  a  replevy  bond  therefor, 
the  subsequent  procedure  under  such  Act  for  judgment  against  claimant  upon 
the  bond  is  a  suit  in  behalf  of  the  State  for  penalty  and  forfeiture,  within  the 
meaning  of  article  8,  section  5  of  the  Constitution,  which  confers  exclusive 
jurisdiction  over  such  actions  on  the  District  Court.  So  much  of  the  Act  as 
attempts  to  confer  such  jurisdiction  on  the  Justice  or  the  County  Court, 
according  to  amount,  is  invalid. 

2. — Same — ^Pleading. 

The  Act  of  April  6,  1907  (Laws  30th  Leg.,  p.  156),  does  not  require 
the  filing  of  a  petition  for  condemnation  of  intoxicating  liquors  seised  there- 
under or  recovery  on  the  replevy  bond  therefor;  the  complaint  required  by  sec- 
tion 1  of  the  Act  is  the  basis  of  the  judicial  procedure,  and  this  should  state 
every  material  fact  necessary  to  constitute  the  offense  of  maintaining  the 
nuisance,  "storing  liquor  for  the  purpose  of  sale  in  violation  of  law"  does  not 
define  the  nuisance;  it  must  be  charged  to  be  done  in  a  locality  where  such 
sales  have  been  prohibited — the  adoption  of  the  law  must  be  alleged  and 
proven. 

Appeal  from  the  County  Court  of  Fannin  County.  Tried  below 
before   Hon.    H.    A.    Cunningham. 

McOrady  &  McMahon,  for  appellant. — Section  8  of  article  5  of 
the  Constitution  gives  the  District  Court  exclusive  jurisdiction. 
Therefore  such  a  proceeding  in  Justice  and  County  Court  is  void. 
Hill  V.  Atchison,  19  Texas  Civ.  App.,  664;  State  v.  Eggerman,  81 
Texas,  569;  State  v.  San  Miguel,  4  Texas  Civ.  App.,  182;  Ex 
Parte  Towles,  48  Texas,  413. 

The  pleading  is  fatally  defective  where  it  fails  to  allege  the  exist- 
ence 01  local  option  against  sale  of  intoxicating  liquors.  Hall  ?• 
State,  39  S.  W.  Eep.,  117. 
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Donaldson  &  Thomas,  for  appellee. 

LEVY,  Associate  Justice. — This  proceeding  was  instituted  against 
the  appellant,  by  the  appellee,  under  Act  of  the  30th  Legislature, 
p.  156,  which  was  approved  and  became  a  law  on  April  5,  1907. 

The  proceeding  was  commenced  as  follows:  On  the  11th  day  of 
May,  1907,  the  county  attorney  of  Fannin  County,  Texas,  made  an 
affidavit  before  the  county  judge  of  the  same  county,  reading,  **The 
State  of  Texas,  County  of  Fannin.  Before  me,  the  undersigned 
authority,  this  day  personally  appeared  J.  W.  Donaldson,  county 
attorney  of  Fannin  County,  Texas,  known  to  me  to  be  a  creditable 
citizen  of  said  county;  who  deposes,  and  upon  his  oath  says  that 
he  believes  that  intoxicating  liquor  is  being  sold  in  violation  of 
law,  by  one  Jake  Meyers,  at  and  in  his  place  of  business  known 
as  ''Jake  Meyers*  Frosty  Joint,''  situated  in  the  city  of  Bonham, 
Fannin  County,  Texas,  on  Main  Street,  and  being  the  first  house 
on  the  west  side  of  said  Main  Street  of  said  city,  after  crossing 
the  Texas  Pacific  Bailway  tracks,  said  street  going  south  from 
the  public  square  of  said  city.  (Said  place  is  also  known  as  "The 
Bridge  Kestaurant") ;  and  that  said  intoxicating  liquor  is  being 
kept  and  stored  in  said  house  as  aforesaid,  for  the  purpose  of  being 
sold  in  violation  of  law.'* 

Upon  this  affidavit  the  county  judge  issued  a  writ  to  the  sheriff, 
commanding  him  to  search  the  premises  described,  for  any  intoxicat- 
ing liquor;  and  to  seize  the  same  so  found,  together  with  all  signs, 
screens,  bars,  bottles,  glasses,  furniture,  tools,  appliances,  and  other 
articles  used  in  keepinsr  or  maintaining  such  place  as  a  place  for 
the  unlawful  sale  of  intoxicating  liquors.  The  sheriff  executed  the 
writ  of  search,  and  found  and  took  into  his  possession  127  bottles 
of  beer,  43  quarts  of  whiskv,  and  other  articles  of  liquor,  the  total 
of  which  was  valued  at  $101.12.  On  the  16th  of  May,  1907,  the 
aT)T>ellant  replevied  the  propfertv  and  sfave  a  replevy  bond  in  the 
sum  of  the  value  of  the  articles,  with  three  sureties,  conditioned 
as  is  reauired  by  law.  On  the  16th  of  May,  1907,  the  county  at- 
torney filed  a  petition  in  the  Justice  Court  of  Precinct  No.  1, 
setting  out  practically  the  language  of  the  affidavit  with  an  aver- 
ment of  the  replevy  by  the  appellant,  and  praying  for  judgment 
on  his  replevy  bond  and  for  the  county  attorney's  fees  and  the 
sheriflPs  fees  and  costs  of  suit.  A  citation  was  issued  on  the  same 
day,  by  the  justice  of  the  peace,  and  was  served  upon  the  appellant 
to  appear  at  the  resrular  term  of  the  court,  on  May  27,  1907,  to 
answer  to  the  complaint.  A  trial  was  had  in  the  Justice  Court, 
and  a  judgment  rendered  aiorainst  the  appellant;  and  he  appealed 
to  the  County  Court.  In  the  County  Court  the  State's  pleading 
consisted  of  the  information  or  petition  hereinbefore  referred  to; 
and  the  appellant's  pleading  was  oral,  as  in  the  Justice  Court,  and 
consisted  of  a  general  demurrer  and  general  denial.  The  County 
Court  overruled  the  general  demurrer  and  appellant  excepted.  The 
case  was  tried  in  the  County  Court,  to  a  jury,  upon  special  issues; 
and  upon  the  answers  of  the  jury  the  court  rendered  judgment  for 
Vol.  XLVII.  Civil— 22. 
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the  appellee,  adjudging  the  value  of  the  articles  and  15  percent 
for  the  county  attorney  and  10  percent  for  the  sheriff  as  fees  and 
costs  of  suit  against  the  appellant  and  his  sureties  on  the  replevin 
bond.     From  this  judgment  appellant  appeals. 

The  appellant  assigns  as  error  the  action  of  the  court  in  overruling 
his  general  demurrer.  Under  the  assignment  the  appellant  has  three 
contentions  in  stated  propositions. 

Appellant  insists  that  the  proceeding  authorized  under  the  Act 
of  1907,  p.  156,  brought  in  tne  name  of  the  State,  is  a  "Suit  in 
behalf  of  the  State  to  recover  penalties,  forfeitures  and  escheats,'' 
within  the  meaning  of  section  8  article  5,  of  the  Constitution,  de- 
fining the  jurisdiction  of  District  Courts,  and  of  which  class  the 
District  Court  has  original  jurisdiction;  and  the  authority  conferred 
by  the  Act  for  trial  of  the  subject  matter  in  the  Justice  Court,  as 
well  as  in  the  County  Court,  is  void.  The  Act  of  1907,  section  5, 
in  undertaking  to  provide  for  the  litigation  of  the  subject  matter, 
says  that  the  complaint,  and  warrant  thereunder,  shall  "Be  filed 
and  docketed  in  the  proper  court  of  said  county  having  jurisdiction  of 
the  amount  involved  as  shown  by  the  valuation  of  the  oflScer,  or  by 
the  amount  of  the  replevy  bond  or  bonds,  if  any.'*  Under  this  con- 
ferred jurisdiction  the  Justice  and  County  Court  acted.  Article 
8,  section  6,  of  the  Constitution,  provides  in  these  words:  'The 
District  Court  shall  have  original  jurisdiction  of  all  suits  in  behalf 
of  the  State,  to  recover  penalties,  forfeitures  and  escheats.^' 

A  "suit''  is  defined  to  be  *The  prosecution  of  some  demand  in 
a  court  of  justice."  Ex  parte  Towles,  48  Texas,  433.  In  the  case 
of  State  V.  Eggerman  (81  Texas,  669)  the  Supreme  Court,  in 
passing  upon  whether  a  suit  was  "In  behalf  of  the  State,"  adopts 
the  following  definition:  "The  word  T)ehalf'  means  in  the  name 
of,  on  account  of,  benefit,  advantage,  interest,  profit,  defence,  vin- 
dication; and  in  any  of  these  senses,  this  is  evidently  within  the 
meaning  of  the   Constitution   a  suit  in  behalf   of  the   State." 

The  Supreme  Court  has  adopted  this  definition  of  ."forfeiture," 
"Forfeiture  is  where  a  person  loses  some  right,  property,  privilege 
or  benefit  in  consequence  of  having  done,  or  omitted  to  do,  -a  certain 
act."     (State  v.  De  Gress,  72  Texas,  245.) 

It  is  a  general  principle,  and  one  which  has  been  uniformly  ap- 
plied in  construing  our  Constitution,  that  where  a  jurisdiction  is 
given  over  cases  involving  designated  kinds  of  subject  matter,  the 
grant  is  exclusive;  and  such  subject  matter,  without  reference  to 
its  value,  must  be  litigated  in  the  court  designated  unless  a  con- 
trary intent  is  shown  in  the  context.  (Townes  on  Texas  Pleading, 
p.   101.) 

In  the  light  of  judicial  decisions  the  doctrine  of  law  is  announced 
that  a  suit  in  the  name  of  the  State,  on  a  statutory  bond,  is  for  a 
penalty.  This  doctrine  supports  the  decision  that  a  suit  by  the 
State,  for  a  penalty  for  selling  spirituous  liquors,  was  within  the 
exclusive  jurisdiction  of  the  District  Court.  (Aulanier  v.  Governor, 
1  Texas,  667;  State  v.  Schuenemann,  18  Texas  Civ.  App.,  485,  and 
others.)  Suits  by  State  for  breach  of  peace  bond :  State  v.  San  Miguel,  4 
Texas  Civ.  App,  182.    The  reason  of  this  doctrine  is  premised  upon  the 
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law  forbidding  the  doing  of  certain  things^  and  obligates  the  person  to 
the  State,  in  statutory  bond,  to  avoid  doing  the  forbidden  things. 
Thus,  it  is  forbidden  a  liquor  dealer,  among  other  things,  to  sell 
intoxicating  liquors  to  minors  or  to  keep  a  disorderly  house,  and 
he  obligates  himself  not  to  do  so.  The  doing  of  the  forbidden 
thing  by  his  conduct  with  his  property  penalizes  him.  It  is  against 
the  law  to  unlawfully  assault  another;  a  peace  bond  obligates  the 
maker  not  to  assault;  the  doing  of  the  forbidden  thing  penalizes 
him.  Upon  like  reasoning  would  it  appear  to  be  a  suit  for  "penalty" 
where  the  law  requires  of  the  owner  of  intoxicating  liquor,  located 
in  a  local  option  territory,  not  to  use  or  possess  same  in  violation 
of  that  law;  he  does  the  forbidden  thing,  and  the  property  is  seized 
for  destruction;  the  owner,  or  claimer,  obligates  himself  to  the 
State,  in  statutory  bond,  that  he  will  pay  its  value  for  the  violation 
of  the  law  as  an  amercement  to  him  for  its  wrongful  use,  and  also 
tlie  fixed  amounts  additional  as  penalty^  and  costs  for  prosecution 
of  the  nuisance. 

Following  the  definition  adopted  and  application  given  to  these 
words  as  used  in  the  Constitution  by  the  Supreme  Court,  is  this 
proceeding  by  the  State  a  suit  in  behalf  of  the  State  for  the  re- 
covery of  a  penalty  or  a  forfeiture?  If  so,  then  the  Constitution 
places  the  exclusive  jurisdiction  in  the  District  Court  to  try.  Be- 
fore, however,  determining  the  question  it  is  necessary  to  analyze 
the  Act  and  ascertain  its  nature  and  the  mode  of  procedure  marked 
out  for  the  guidance  of  the  court  in  adjudging  the  remedy  pre- 
scribed by  the  Act. 

Section  1  declares  that  any  room  or  place  situated  in  a  local 
option  county  or  territory  where  liquors  are  stored  and  kept  for 
the  purpose  of  being  sold  in  violation  of  law  and  the  liquors  so 
kept  and  stored,  as  well  as  the  named  furniture  and  appliances 
for  handling  and  dispensing  it,  are  a  common  nuisance. 

Section  2  prescribes  the  method  of  searching  for  and  seizing  the 
offending  articles  after  an  affidavit  has  been  made  by  some  suitable 
person  of  the  county  where  the  proceedings  are  begun  before  the 
county  judge  or  justice  of  the  peace;  requires  the  officer  making 
the  seizure  to  make  a  complete  inventory  of  all  the  articles  seized 
and  the  estimated  value  of  each,  all  to  be  securely  kept  unless  re- 
plevied by  the  owner,  or  person  found  in  possession. 

Section   3   provides  what   the   search   warrant   shall   contain. 

Section  4  gives  the  owner  of  the  property  seized  the  right  to 
replevy  at  any  time  before  trial  by  giving  bond  in  a  sum  equal  to 
the  value  of  goods  seized  as  fixed  in  the  officer's  estimate;  the  bond 
to  be  conditioned  that  should  said  property  in  said  action  be  con- 
demned as  a  nuisance  the  obligors  will  pay  to  the  State  of  Texas 
the  amount  thereof,  together  with  an  amount  for  an  attorney's  fee 
and   costs   for  the  sheriff  or   constable. 

Section  5  provides  for  the  retiam  of  the  warrant,  specifying  what 
the  return  shall  show;  requires  the  county  judge  or  justice  of  the 
peace  to  whom  the  same  is  returned  to  file  and  docket  the  cause 
in  the  proper  court  having  jurisdiction  of  the  amount  involved 
as  shown  by  the  value  of  the  goods  seized;  the  cause  to  be  docketed 
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in  the  name  of  the  State  of  Texas  as  plaintiff  and  the  name  of  the 
owner^  or  the  person  found  in  possession  of  the  goods^  as  defendant. 

Section  6  requires  that  after  the  filing  of  the  case  in  the  proper 
courts  the  latter  shall  cause  a  notice  to  issue  to  the  defendant; 
that  the  cause,  if  tried  by  a  jury,  shall  be  submitted  on  a  special 
issue  which  shall  be  in  substance  whether  or  not  the  liquors  and 
other  property  seized  constituted  a  nuisance  within  the  meaning  of 
this  Act  when  seized;  provides  that  the  procedure  shall  be  the  same 
as  in  civil  cases,  and  some  other  provisions  as  to  appeals,  costs  and 
preference  in  trials. 

Section  7  describes  the  notice  required  to  be  issued  to  the  de- 
fendant upon  the  filing  and  docketing  of  the  cause  in  the  trial 
court,  and  requires  that  it  shall  require  the  defendant  to  show  cause 
by  a  day  named  why.  the  liquor  and  other  articles  named  should 
not  be  declared  a  nuisance;  but  places  the  burden  of  proof  on  the 
State  to  prove  the  averment  of  the  complaint. 

Section  8  requires  the  property  to  remain  in  the  custody  of  the 
officer  seizing  it  unless  replevied,  subject  to  the  proper  order  of 
the  judge  or  justice  of  the  peace. 

Section  9  provides  that  should  the  State  prevail  in  this  suit 
the  court  shall  enter  up  a  judgment  condemning  the  property  seized 
to  be  destroyed,  and  against  the  defendant  for  all  costs;  that  a 
writ  shall  issue  to  the  sheriff  or  constable  similar  to  an  execution 
commanding  the  officer  to  destroy  the  property.  It  is  also  pro- 
vided that  in  case  the  property  has  been  replevied  judgment  shall 
be  entered  against  the  principal  and  the  sureties  in  the  replevy 
bond  for  the  value  of  the  goods  with  costs  and  fees  for  sheriff  and 
county  attorney.  Should  defendant  prevail  judgment  shall  be  en- 
tered restoring  the  property,  or  discharging  the  bond,  as  the  case 
may  be. 

Section  10  provides  for  taxing  an  attorney's  fee  in  all  cases 
amounting  to  15  percent  and  a  ten  percent  fee  for  the  sheriff  or 
constable. 

The  remaining  portions  of  this  Act  contain  provisions  for  writs 
of  injunction  to  prevent  the  actud  threatened  or  contemplated 
use  of  premises  for  the  storing  of  liquors  on  prohibited  territory 
to  be  issued  at  the  suit  of  the  State  or  of  any  citizen,  and  other 
regulations  not  material  to  this  inquiry. 

Section  16,  which  is  the  emergency  clause  of  the  bill,  is  as  fol- 
lows: "The  insufficiency  of  the  laws  of  this  State  to  prevent  vio- 
lation of  the  local  option  laws  create  an  emergency,  etc.'' 

Upon  analyzing  the  Act,  it  is  obvious  that  the  prescribed  mode  of 
procedure  of  abating  the  nuisance  is  not  to  be  exercised  in  a  sum- 
mary way  like  meeting  an  impending  peril  by  destruction  of  a 
house,  near  a  burning  house,  to  prevent  further  spread  of  fire; 
or  destroying  infected  articles  of  property  to  prevent  spread  of  disease. 
But  the  mode  and  procedure  of  the  exercise  of  this  authority 
given  to  the  State  to  abate  the  nuisance  requires  the  State  to  liti- 
gate the  question  of  fact  with  the  owner  in  a  "court  having  juris- 
diction of  the  value,"  and  to  abate  only  after  verdict  in  its  favor. 
In  this  litigation  in  the  court  the  State  is  made  the  party  plaintiff 
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seeking,  in  the  exercise  of  its  police  power,  to  establish  against 
the  owner  or  claimant  of  the  intoxicating  liquor,  as  defendant  an 
unlawful  misuser  of  intoxicating  liquor  in  a  local  option  territory, 
and  after  verdict  to  take  control  of  the  property  and  destroy  it,  or 
if  replevied  to  recover  a  personal  judgment  in  a  fixed  sum  as  its 
equivalent  value.  The  Act  fixes  the  burden  of  proof  upon  the  State.' 
In  this  mode  of  procedure  there  is  evident  every  element  of  a  suit, 
and  in  behalf  of  the  State,  as  a  public  agency,  and  of  a  trial  in  a 
court  of  justice,  between  parties,  to  adjudge  a  loss  of  property,  or 
its  fixed  value  as  the  equivalent,  for  the  offense  of  maintaining  a 
nuisance  with  property. 

Is  the  remedy  as  prescribed  by  the  Act  a  "forfeiture**  or  ^'penalty*' 
to  the  State  within  the  meaning,  as  defined,  so  as  to  confine  juris- 
diction to  the  District  Court?  **Whatever  the  nature  or  value  of 
the  property,  right,  privilege  or  benefit  may  be,  if  the  State  desires 
to  have  its  loss  adjudged  it  must  bring  its  action  in  the  District 
Court.**  Townes  on  Texas  Pleading,  p.  102.  By  this  rule  the 
object  of  the  procedure  prescribed  by  the  Act  answers  the  question. 
.  It  is  evident  that  the  prime  purpose  of  the  Act  is  the  more  ef- 
fectually to  prevent  the  sale  of  intoxicating  liquor  in  local  option 
territory  in  violation  of  such  laws,  by  denouncing  the  intoxicating 
liquors  to  be  a  common  nuisance  when  kept  or  used  in  local  option 
territory  for  the  purpose  of  selling  same  in  violation  of  the  law. 
It  does  not  seek  to  destroy  the  intoxicating  liquor  because  it  is  an 
evil  per  se;  but  it  is  the  intended  and  contemplated  sale  on  the 
part  of  the  owner  or  possessor  that  is  sought  to  be  reached;  his 
unlawful  purposes  and  designs  create  the  nuisance;  his  personal 
conduct  about  the  property  involves  the  property.  The  duty  is  in- 
cumbent upon  the  owner  or  possessor  of  intoxicating  liquors  in  this 
1>rescribed  territory  under  this  Act  of  careful  use  not  to  violate  the 
aw.  A  breach  of  this  duty  places  his  property  under  the  ban  of 
the  law.  So  the  property  is  destroyed  or  condemned  under  the 
Act  as  a  remedy  or  mode  of  abatement,  not  because  it  is  harmful 
in  itself  to  society  or  belongs  to  that  class  of  articles  which  the 
police  power  of  the  State  should  be  called  into  exercise  to  sum- 
marily suppress  or  destroy,  but  to  punish  the  unlawful  purposes 
and  designs  of  the  owner  of  the  property.  This  construction  is 
strengthened  by  those  provisions  of  sections  4  and  9  permitting 
the  owner  to  replevy  the  property  after  its  seizure  and  then  to  retain 
the  possession  of  the  intoxicating  liquors  in  the  same  locality,  per- 
haps in  the  same  building  from  where  they  were  seized,  if  he  wishes 
to.  Thus,  a  pecuniary  obligation  equal  to  the  appraised  value  of 
the  intoxicating  liquor  seized  is  substituted  for  the  intoxicating 
liquor  itself,  and  this  bond  is  proceeded  upon  in  the  court  to  a  per- 
sonal judgment  against  the  principal  in  the  bond  and  his  sureties. 
It  is  a  doctrine  of  law  that  a  plaintiff  can  have  only  one  satisfac- 
tion in  a  case;  and  here,  under  the  law,  the  State  obtains  a  pe- 
cuniary judgment  .  instead  of  the  property  itself  when  replevied. 
By  this  judgment  so  rendered  on  the  replevin  bond,  the  offense 
of  maintaining  a  nuisance  is  satisfied.  The  replevin  bond  is  not 
conditioned  for  the  forthcoming  of  the  property,  but  is  conditioned 
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"If  said  property  be  condemned  as  a  nuisance  then  the  obligors 
in  such  bond  will  pay  the  State  of  Texas  the  amount  thereof,  being 
the  value  of  the  property  replevied  as  fixed  by  the  oflBcer,  and  all 
costs  including  15  percent  additional  as  a  fee  to  the  county  or  dis- 
trict attorney  and  10  percent  of  the  amount  additional  for  sheriff 
or  constable  and  all  costs  of  suit."  This  bond  is  simply  a  personal 
obligation  on  the  part  of  the  owner  of  the  intoxicating  liquors  so 
seized  to  pay  in  money  the  value  of  such  liquors  in  the  event  that 
the  State  prevails  in  the  trial  of  the  suit  and  establishes  that  at 
the  time  the  property  was  seized  it  was  at  that  time  being  kept  and 
used  for  the  purpose  of  illegal  sale.  Section  6  expressly  provides 
the  issue  that  shall  be  determined  by  the  jury,  shall  be  whether  or 
not  the  intoxicating  liquor  constituted  a  nuisance  at  the  time  it 
was  seized.  The  fact  that  the  Act  provides  for  a  pecimiary  -substitute 
for  the  liquors  seized  shows  the  object  of  the  Act  was  not  to  merely 
abate  a  nuisance  for  the  purpose  of  the  destruction  of  the  property 
declared  to  be  a  common  nuisance  to  society.  The  Legislature,  in  au- 
thorizing the  replevy  of  the  liquor  seized  and  the  proceeding  to  personal 
judgment  thereunder,  when  replevied,  instead  of  following  the  property 
to  its  destruction,  must  have  sought  to  have  patterned  this  Act  after 
the  general  doctrine  applicable  to  nuisances  at  suit  of  private  parties, 
that  if  a  nuisance  consists  merely  in  the  manner  in  which  the  property 
is  handled  or  used  or  managed  under  given  circumstances  it  is  a 
nuisance  which  can  be  remedied  without  a  total  destruction  of  the 
property.  If  it  is  the  object  of  the  Act  to  punish,  or  prevent  the 
sale  or  intended  sale  of  intoxicating  liquor  in  local  option  territory, 
by  the  seizing  and  destruction  of  the  property,  then  it  is  necessarily 
a  suit  to  recover  a  forfeiture.  In  this  suit  the  owner's  right,  title 
and  possession  to  the  property  plays  an  importwit  part  as  a  judi- 
cial inquiry,  and  is  adjudged  lost  to  him  by  the  court  only  in  the 
event  that  he  is  proven  to  have  entertained  unlawful  purposes  about 
the  property;  that  is,  a  "forfeiture'^  of  the  class  that  confines  the 
suit  to  the  jurisdiction  of  the  District  Court  within  the  express 
terms  of  the  Constitution. 

It  is  true  that  the  inception  of  the  search  and  seizure  is  in  the 
nature  of  a  summary  process,  and  at  that  very  time  the  jurisdic- 
tion of  no  court  has  attached.  But  there  is  no  destruction  of  the 
property  under  this  summary  process  until  after  a  verdict  in  the 
court.  The  complaint  on  which  the  search  and  seizure  warrant  is 
issued  shall,  after  its  return  and  execution,  be  filed  in  the  court. 
The  Act  authorizes  the  owner  or  claimant  of  the  liquors  to  replevy 
after  the  seizure,  so  soon  as  an  inventory  of  value  is  made,  if  he 
elects  to  do  so.  This  may  be  before  the  complaint  is  filed  in  a 
court.  Then  to  what  court  would  this  bond  be  returned  to  be  sued 
on?  is  a  pertinent  inquiry.  It  is  a  statutory  bond  payable  to  the 
State  in  a  sum  fixed  by  statute.  The  same  doctrine  that  supports 
other  penalty  suits  by  the  State  would  make  this  bond  a  penalty 
tryable  only  in  the  District  Court. 

We  are  therefore  of  the  opinion  that  this  is  a  suit  in  behalf  of 
the  State  for  penalty  and  forfeiture  within  the  meaning  and  ref- 
erence of  article  8,  section  6,  of  the  Constitution  of  the  State,  which 
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confines  the  exclusive  jurisdiction  of  that  class  of  suits  to  the  Dis- 
trict Court.  The  Justice  and  County  Courts  have  no  jurisdiction  to 
try  this  suit,  notwithstanding  the  Act  attempts  to  confer  it.  ^  We 
desire  to  say  that  this  holding  does  not  make  the  whole  Act  void, 
and  only  reaches  to  that  feature  of  the  Act  which  attempts  to  con- 
fer jurisdiction  on  the  several  courts  to  try  the  suit  when  filed, 
"according  to  the  value  of  the  property^*  in  controversy.  We  only 
hold  that  the  District  Court  is  the  forum,  and  the  only  forum,  in 
which  the  subject  matter  of  this  Act  shall  be  litigated. 

The  appellant  contends  that  the  petition  filed  by  the  county 
attorney  did  not  allege  the  existence  of  local  option,  and  there- 
fore that  the  ofEense  of  nuisance  as  required  by  this  Act  is  not 
shown,  and  that  his  general  demurrer  should  have  been  sustained. 
The  Act  does  not  seem  to  require  the  filing  of  a  petition.  The 
complaint  required  by  section  1  is  the  basis  of  the  judicial  pro- 
ceeding and  is  the  instrument  that  gives  the  court  jurisdiction  of 
the  subject  matter  when  it  is  returned  and  filed.  It  is  essential 
that  the  complaint  should  state  every  material  fact  necessary  to 
constitute  the  offense  of  maintaining  the  nuisance,  as  required  by 
the  Act,  and  for  which  the  forfeiture  is  sought,  and  which  is  re- 
quired to  be  proven  on  the  trial  of  the  case  to  enable  the  State 
to  recover  the  judgment  of  forfeiture.  The  storing  and  keeping 
of  intoxicating  liquors  "for  the  purpose  of  sale  in  violation  of  law,*' 
does  not  sufficiently  define  the  nuisance  under  this  Act.  It  is  re- 
quired that  it  occur  in  a  locality  where  such  sales  of  liquors  have 
been  prohibited  by  vote.  If  it  is  essential  that  such  facts  be  proven, 
it  is  equally  essential  that  it  be  alleged  in  the  instrument,  the 
basis  of  the  prosecution  of  a  suit.  In  our  opinion,  it  is  a  funda- 
mental error  to  fail  to  allege  these  facts,  because  no  case  is  pleaded 
until  these  material  facts  are  set  out.  The  allegation  "in  violation 
of  law,^'  is  not  sufficient  to  allege  the  existence  of  the  fact  of  local 
option  in  the  locality.  The  verdict  could  not  cure  such  defect. 
"In  violation  of  law,"  could  reach  various  offenses.  The  court  can 
not  take  judicial  knowledge  of  the  existence  of  local  option  in  the 
various  counties  and  subdivisions  of  this  State;  but  on  the  contrary, 
wherever  it  is  sought  to  recover  a  judgment  for  anything  done  in 
violation  of  the  local  option  law,  the  adoption  of  the  law  must  be 
proven  and  alleged  as  any  other  fact.  The  expression  "in  violation 
of  law,"  is  a  legal  conclusion,  and  adds  nothing  to  the  statement 
of  facts  included  in  the  complaint. 

The  other  contention  of  the  appellant,  raised  under  his  general 
demurrer,  is  not  properly  for  our  decision,  because  of  the  turn, 
as  to  jurisdiction,  this  case  must  take. 

This  suit  is  ordered  reversed  and  dismissed  for  the  errors  dis- 
cussed. 

Reversed  and  dismissed. 
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Mrs.  Maby  Jane  Taylor  et  al,  v.  J.  B.  Heynolds. 

Decided  October  31,  1007. 

Admiuion — Breaeh  of  Warranty — ^Tazea 

Defendant  sued  for  breach  of  warranty  on  sale  of  land,  admitted  plaintiff's 
claim  to  recover  the  amount  he  had  been  compelled  to  pay  as  city  taxes  for  the 
year  of  the  sale  ^'except  as  same  may  be  defeated  by  the  things  pleaded  and  proven 
by  defendant,"  these  being  an  agreement  that  the  purchaser  was  to  pay  such 
taxes.  Held  that  defendant  was  precluded  by  his  admission  from  questioning 
plaintiff's  right  to  recover  on  the  ground  that  the  taxes  for  the  year  had  not 
been  assessed  and  thereby  acquired  a  lien  at  the  time  of  the  sale.  It  seems 
that  such  defense  would  be  good  if  not  prevented  by  the  agreement,  but  this 
admitted  the  cause  of  action  unless  it  was  defeated  by  plea  of  confession  and 
avoidance. 

Appeal  from  the  County  Court  of  Bowie  County.  Tried  below 
before  Hon.   Sam  H.   Smelser. 

Hart,  Mahaffey  &  Thomas,  for  appellants. — City  and  county  taxes 
are  not  a  lien  upon  property  until  the  game  have  been  properly 
assessed  and  levied^  and  the  burden  is  upon  the  plaintiff  to  show 
that  said  taxes  have  been  legally  levied  and  assessed.  Cruger  v. 
Ginnuth,  3  Texas  App.,  Civ.  Cases  (W.  &  W.),  par.  25;  11  L.  B. 
A.,  317,  notes. 

R.  P.  Borough,  for  appellee. — Appellants  having  admitted  ap- 
pellee's cause  of  action  save  and  except  as  defeated  by  their  defense 
and,  having  relied  solely  upon  an  alleged  parol  agreement  and  the 
jury  having  found  against  their  plea,  they  were  and  are  in  no  posi- 
tion to  question  the  validity  of  only  a  part  of  appellee^s  cause  of 
action.-    Sanders  v.  Bridges^  67  Texas,  95. 

LEVY,  Associate  Justice. — On  January  15,  1906,  appellants, 
by  their  deed  of  that  date,  sold  and  conveyed  to  the  appellee  certain 
lots  located  in  the  city  of  Texarkana,  Bowie  County,  Texas,  for 
the  sum  of  $6,000  <?ash.  This  deed  is  in  the  ordinary  form  of  a 
general  warranty.  On  the  26th  day  of  January,  1907,  the  appellee 
paid  the  taxes  upon  said  property  for  the  year  1906,  State,  county 
and  city,  amounting  to  $103.80.  He  then  instituted  this  suit  for 
the  purpose  of  recovering  said  taxes  from  the  appellants,  alleging 
that  said  taxes  constituted  and  were  an  incumbrance  upon  said 
property  at  the  time  of  the  said  conveyance.  The  trial  in  the  Jus- 
tice Court  resulted  in  favor  of  the  appellee;  and  the  appellants 
appealed  to  the  County  Court,  where,  upon  trial  to  a  jur\%  judg- 
ment was  rendered  under  their  verdict  for  the  appellee;  and  the 
appellants   appeal. 

In  the  County  Court  the  appellants  filed  the  following  written 
admission,  before  the  trial  commenced,  "Now  comes  the  defendant 
and  admits  plaintiff's  cause  of  action  save  and  except  as  the  same 
may  be  defeated  by  the  things  pleaded  and  proven  by  tlie  defendant; 
wherefore  defendants  pray  that  they  be  granted  the  right  to  open 
and    conclude    the    argument/'     No    other    written    pleadings    were 


i907.]  IsBELL  V.  Hatward  Lumber  Compakt.  345 

£led.  The  looking  to  the  statement  of  facts  for  the  defense  itself 
discloses  that  the  appellants  relied  upon  a  parol  agreement  of  the 
appellee  to  pay  the  taxes  in  consideration  of  money  paid  to  the 
appellee  as  interest  npon  the  principal  of  the  mortgao:e  and  other 
cash  for  \rhich  the  property  was  deeded,  and  the  unexpired  premium 
on  the  insurance  on  the  buildings  on  the  lot. 

Appellants  insist  that  under  the  admitted  facts  the  city  taxes  was 
not  a  lien  upon  said  property  at  the  date  of  conveyance,  because 
appellee  offered  no  proof  that  the  city  council  of  Texarkana  had 
fixed  the  amount  of  taxes  to  be  levied  for  the  year  1906,  nor  that 
the  taxes  had  been  assessed,  nor  that  the  Board  of  Equalization 
of  the  city  had  met  and  fixed  the  valuation  of  the  property,  nor 
were  any  ordinances  of  the  city  of  Texarkana' relating  to  levying 
and  assessing  taxes  in  evidence. 

The  transcript  shows  that  it  was  admitted  that  the  appellee, 
Reynolds,  did  pay  the  taxes  on  the  26th  of  January,  1907,  and 
that  the  taxes  were  during  the  year  1906  duly  and  legally  .levied 
and  assessed  against  the  property  for  the  j'ear  1906;  though  it  does 
not  show  that  they  were  levied  and  assessed  at  the  time  of  the 
conveyance. 

This  contention  of  the  appellants  would  prevail  but  for  the  writ- 
ten admission  of  the  appellants.  This  admission,  entered  of  record, 
is  under  rule  No.  31  for  the  District  and  County  Courts.     67  S.  W. 

The  admission  by  the  appellants  of  the  plaintiffs  cause  of  action 
relieved  the  appellee  of  the  burden  of  proving  his  allegations,  to 
the  extent  of  the  entire  claim  made  in  his  pleadings.  That  is  the 
contemplation  of  this  rule.  The  language  of  the  admission,  "Ex- 
cept as  the  same  may  be  defeated  by  the  things  pleaded  and  proven 
by  the  defendant,"  means  and  refers  to  the  plea  in  avoidance  and 
proof  thereunder.  If  appellee  had  made  the  agreement  to  pay  the 
taxes,  then  the  liability  of  the  appellants  for  the  taxes  would  be 
shifted  to  the  burden  of  the  appellee.  This  defense  is  an  avoidance. 
Having  admitted  the  appellee's  cause  of  action,  and  that  admission 
reaching  to  the  entire  cause  of  action,  the  appellants  cannot  question 
the  insufficiency  of  the  evidence  in  proof  of  a  part  of  the  appellee's 
cause  of  action.  67  Texas,  93. 
)      This  case  is  ordered  affirmed. 

Affirmed, 


NOVEMBER,  1907. 


Ernest  Isbell  v.  Hayward  Lumber  Company. 


Decided  November  1,  1907.  ) 

I 


Penonal  Injuriet—Xinoi^-Trespasser-— Warning. 

In  a  suit  against  a  sawmill  company  for  personal  injuries  to  a  child  five 
Tears  of  age  who  had  frequently  been  warned  of  the  danger  of  playing  around 
the  machinery  and  driyen  from  the  premitesi  evidence  considered,  and  held  to 


346  Texas  Civil  Appeals  Reports,  Vol.  47.     [Novemher, 

show  no  negligence  on  the  part  of  the  defendant,  and  to  justify  a  peremptory 
instruction.  The  defendant  did  not  owe  the  duty  of  guarding  its  premises 
and  machinery  against  trespassers  even  though  they  were  children  of  very 
immature   discretion. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried 
below  before  Hon.  James  I.  Perkins. 

A.  T.  Russell  and  Mims  &  Strong,  ioi  appellant. — One  engaged 
in  the  operation  of  dangerous  machinery,  which  because  of  its  con- 
struction, operation  or  that  of  the  premises  in  which  it  is  located 
is  attractive  to  children,  and  to  which  children  are  attracted  and 
frequent  with  the  knowledge  and  permission  of  such  pei-son,  his 
agents  or  employees,  for  the  purpose  of  playing  tliereat  and  therein^ 
is  liable  for  damages  to  a  child  who  is  injured  by  such  machinery 
while  playing  around,  among  or  upon  the  same,  and  who  is  present 
thereat  with  the  knowledge  and  permission  or  upon  the  invitation 
of  such  person,  his  agent  or  employee  in  charge  of  such  machinery 
or .  premises.  North  Texas  Construction  Co.  v.  Bostick,  98  Texas, 
239;  Missouri,  K.  &  T.  By.  Co.  v.  Rodgers,  89  Texas,  675;  Dublin 
Cotton  Oil  Co.  V.  Jarrard,  40  S.  W.  Rep.,  531;  Denison  &  Sherman 
Ry.  Co.  V.  Carter,  9  Texas  Ct.  Rep.,  472. 

One  rightfully  upon  the  premises  of  another  is  entitled  to  the 
same  degree  of  care  from  such  owner  that  he  be  not  injured  as  if 
he  were  tliere  upon  the  invitation  of  the  owner.  Texas  &  P.  Ry. 
Co.  V.  Best,  66  Texas,  116. 

Negligence  of  the  parent  will  not  be  imputed  to  the  child,  unless 
the  parent  is  personally  present  and  directing  or  controlling  the 
acts  of  the  child.  Galveston,  H.  &  H.  Rv.  Co.  v.  Moore,  59  Texas, 
64;  Gulf,  C.  &  S.  F.  Ry.   Co.  v.   McWhirter,   77  Texas,   356. 

A  child  five  years  of  age  is  not  guilty  of  negligence  contributing 
to  his  injury  received  while  playing  upon  or  near  dangerous  ma- 
chinery while  the  same  is  in  operation;  and  the  owner  of  such 
machinery  is  liable  to  such  child  for  injuries  received  by  it  from 
such  machinery  where  such  owner  or  his  employees  were  present 
and  in  a  position  to  see  and  know  of  the  danger  to  such  child,  and 
failed  to  warn  it  of  its  danger,  or  to  remove  it  from  such  prem- 
ises. Ollis  V.  H.  E.  &  W.  T.  Ry.  Co.,  73  S.  W.  Rep.,  30;  North 
Texas  Construction  Co.  v.  Bostick,  98  Texas,  239;  Dublin  Cotton 
Oil  Co.  V.  Jarrard,  40  S.  W.  Rep.,  532. 

Ingraham,  MiddUhrook  &  Hodges,  for  appellee. — Tn  support  of  the 
judgment  cited:  Dobbin  v.  M.,  K.  &  T.  Ry.  Co.,  91  Texas,  60; 
"Missouri,  K.  &  T.  Ry.  Co.  v.  Dobbins,  40  S.  W.  Rep.,  861  to  866; 
San  Antonio  &  A.  P.  Rv.  Co.  v.  Morgan,  92  Texas,  98;  Douglass 
v.  C.  T.  &  N.  W.  Ry.  Co.,  90  Texas,  127;  Missouri,  K.  &  T,  Ry. 
Co.  V.  Edwards,  90  Texas,  70;  Galveston,  H.  &  S.  A.  R.  R.  Co.  v. 
,  Kieflf,  94  Texas,  338;  Flores  v.  A.  T.  &  S.  P.  Ry.  Co.,  66  S.  W. 
Rep.,  709;  Williams  v.  T.  &  P.  Ry.  Co.,  60  Texas,  205;  Batta  on 
Corporation,  sec.  1497,  page  513. 

McMEANS,   Associate   Justice.— This    suit   was   instituted   by 
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Ernest  Isbell,  a  minor^  by  his  father  and  next  friend,  J.  M.  Isbell, 
to  recover  damages  for  personal  injuries  alleged  to  have  been  re- 
ceived by  the  said  Ernest  Isbell  through  the  negligence  of  appellee 
and  its  agents  and  employes. 

Appellant  in  his  petition  alleged,  in  substance,  that  the  appellee 
owned  and  operated  a  large  saw  mill  and  planing  plant  in  and  near 
the  city  of  Nacogdoches  and  had  erected  in  connection  therewith 
numerous  buildings  and  sheds  and  had  installed  therein  machinery 
and  appliances  for  the  manufacture  of  lumber,  with  chains,  belts 
and  pulleys  for  the  handling  of  the  lumber,  sawdust  and  fuel  used 
in  connection  with  the  operation  of  the  mill;  that  among  others 
was  a  building  known  as  a  fuel  house,  and  this  was  situated  about 
100  feet  from  the  building  in  which  the  saw  mill  was  operated  and 
was  connected  therewith  by  a  chain  or  conveyor  leading  from  the 
saw  mill  to  the  upper  part  of  the  fuel  house,  and  into  that  part 
of  same  known  as  tlie  fuel  room.  This  chain  or  conveyor  passed 
into  the  fuel  room  over  a  pulley,  thence  back  out  of  the  .fuel  room 
through  a  small  aperture  in  the  wall  some  distance  lower  than  where 
it  entered,  and  was  constructed  so  as  to  form  an  endless  chain;  that 
the  links  of  the  chain  were  eight  inches  square  and  the  purpose  of 
its  use  was  to  convey  sawdust  through  a  wooden  trough  from  the 
saw  mill  to  the  fuel  room;  that  the  chain,  from  the  pulley  to  the 
place  of  exit,  was  uninclosed;  that  the  floor  of  the  fuel  room  was 
constructed  after  the  fashion  of  a  hopper,  from  the  bottom  of  which 
the  sawdust  was  by  an  employe  of  defendant  stationed  there  for 
that  purpose,  distributed  through  openings  in  the  room  on  to  a 
conveyor  that  carried  the  sawdust  to  the  boiler  room;  that  near  this 
last  named  conveyor  was  a  plank  platform  extending  from  near  the 
ground  to  a  point  about  15  feet  high,  which  was  used  by  employees 
of  defendant  to  stand  upon  in  distributing  fuel  and  upon  which  to 
'enter  the  fuel  room;  that  the  fuel  room  and  the  unguarded  chain 
operating  therein  were  dangerous  to  children  who  might  be  at  play 
in  said  room;  that  the  door  to  the  room  was  habitually  left  open 
and  that  the  room  with  its  machinery,  tlie  smooth,  inclined  floor  and 
the  sawdust  was  calculated  to  and  did  attract  the  attention  of  chil- 
dren, who,  ignorant  of  danger,  would,  as  a  pastime,  enter  said 
room  and  ride  upon  said  chain  conveyor,  slide  down  the  inclined 
floor  and  play  upon  the  sawdust;  that  plaintiff  with  other  children 
frequently  entered  said  room  and  played  therein  and  was  allowed 
and  invited  by  defendant  and  its  employees  to  do  so;  that  on  the 
occasion  of  his  injury  plaintiff,  being  in  the  fuel  room,  was  riding 
on  or  attempting  to  step  over  the  chain  conveyor  between  the  pulley 
and  the  email  aperture  in  the  wall  where  it  made  its  exit  when 
his  left  foot  and  leg  passed  through  a  link  in  the  chain  and  he 
was  carried  up  against  the  wall  of  the  room  and  so  injured  as  to 
render  the  amputation  of  his  leg  necessary. 

The  case  went  ip  trial  before  a  jury.  When  the  introduction 
of  evidence  was  conclu(led  the  court  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  which  was  done,  and  this  action  of  the 
court  is  made  the  basis  of  appellant's  several  assignments  of  error. 

We  conclude  that  the  allegations  of  the  petition  with  respect  to 
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the  construction  of  the  buildings,  the  purpose  of  their  use,  the 
operation  of  the  chaiu  conveyor  and  the  manner  and  extent  of  the 
plaintiff's  injury  are  sustained  by  the  evidence.  The  testimony 
shows  that  the  fuel  room  was  constructed  within  a  large  brick  house 
and  for  the  purpose  of  receiving  sawdust;  that  there  were  three 
doors  by  which  the  brick  house  could  be  entered;  that  the  hopper- 
shaped  fuel  room  begins  »near  the  ground  and  extends  upwards 
some  30  feet;  there  are  some  five  or  more  openings  into  the  fuel 
room  about  18  by  24  inches  and  these  were  at  some  considerable 
distance  from  the  ground.  The  inside  of  the  room  could  not  be 
seen  by  a  person  standing  on  the  ground,  and  the  only  way  one 
could  see  the  inside  was  to  climb  up  the  inclined  platform  and 
look  in  through  said  openings,  in  fact  the  only  way  in  which  the 
fuel  room  was  accessible  was  by  the  platform  and  through  the  small 
apertures.  The  saw  mill  plant  and  appurtenances  covered  about 
50  acres  of  ground,  and  was  attractive  to  children,  and  the  playing 
of  children  somewhere  on  the  grounds  was  almost  of  daily  occurrence; 
and  not  infrequently  they  entered  the  fuel  room  and  played  in 
the  sawdust.     At  the  time  of  plaintiff's  injury  he  was  five  years  old. 

On  that  day  plaintiff  accompanied  to  the  mill  his  brother,  seven 
years  of  age,  who  went  there  to  carry  dinner  to  Herbert  Isbell, 
a  still  older  brother,  who  worked  at  the  mill,  and  whose  employ-, 
ment  required  him  to  stand  on  the  platform  and  pick  out  d^icks 
from  the  sawdust  as  it  was  being  carried  by  the  conveyor  from  the 
fuel  room  to  the  boiler  room.  Herbert  saw  his  little  brother  enter 
the  fuel  room,  and  where  he  entered  was  about  8  feet  from  where 
a  negro  millhand  was  engaged,  in  the  fuel  room,  in  distributing 
the  sawdust  deposited  there  by  the  conveyor  coming  from  the  saw 
mill.  Plaintiff  was  in  the  room  only  a  short  time  before  he  was 
hurt.  There  was  no  proof  to  show  that  the  negro  saw  plaintiff 
when  he  entered  or  while  he  was  in  the  room  before  he  was  hurt,' 
nor  was  it  shown  that  the  room  was  more  than  usually  attractive 
to  children.  The  testimony  was  uncontradicted  that  plaintiff  had 
more  than  once  been  warned  of  the  danger  of  pl&ying  on  and  around 
the  chain  conveyor,  and  it  was  the  undisputed  evidence  that  he  was 
so  warned  by  defendant's  foreman  on  the  morning  of  his  injury, 
and  was  by  him  driven  away  and  off  the  grounds,  and  that  he  had 
several  times  before  then  been  made  to  leave  the  mill. 

According  to  the  principles  announced  in  Dobbins  y.  Missouri,  K. 
&  T.  Ry.,  91  Texas,  60;  Missouri,  K.  &  T.  By.  v.  Edwards,  90 
Texas,  65;  and  North  Texas  Construction  Co.  v.  Bostick,  98  Texas, 
239,  the  defendant  did  not  owe  the  duty  of  guarding  its  premises 
and  machinery  against  trespassers,^  even  though  they  may  have  been 
children  of  very  immature  discretion.  In  the  case  last  cited.  Chief 
Justice  Gaines,  in  rendering  the  opinion  of  the  Supreme  Court,  says: 
"We  think,  however,  that  in  analogy,  at  least  to  the  doctrine  of  dis- 
covered peril,  when  an  employe  in  charge  of  the  gins  saw  a  child 
of  tender  years  intruding  into  a  place  of  danger,  or  in  such  close 
proximity  to  the  machinery  that  he  was  likely  to  so  intrude,  it  be- 
came his  duty  to  take  steps  for  its  protection.  But  we  are  of  opinion 
that  this  duty  would  have  been  performed  by  warning  the  child 
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of  its  danger  and  by  removing  it  from  the  room  in  which  the  ma- 
chinery was  in  operation  to  a  place  of  safety.  It  was  then  no  more 
the  duty  of  the  company  to  place  a  watchman  over  it  than  it  was 
its  duty  in  the  first  instance  to  have  some  one  on  guard  for  the 
protection  of  such  trespassers.  If  after  having  been  warned  and 
put  out  of  the  gin  room  into  a  place  of  safety  the  plaintiff  returned 
without  the  knowledge  of  the  foreman  and  was  injured,  the  com- 
pany would  not  be  responsible/* 

In  the  case  under  consideration  the  plaintiff  had  been  warned 
of  the  danger  more  than  once,  and  had  repeatedly  been  made  to 
leave.  The  proof  to  show  that  his  presence  was  discovered  by  or 
known  to  the  employe  in  charge  of  the  fuel  room,  was  wholly  lacking. 
Under  the  circumstances,  the  defendant  was  not  responsible  for  his 
injuries,  and  the  court  did  not  err  in  instructing  a  verdict  for  the 
defendant.     The  judgment  is  affirmed. 

Affirmed, 


C.  W.  Mabsie  v.  Palo  Pinto  Independent  School  Distkict. 

Decided  November  2,  1907.  | 

1. — Bohool  Tmstee*— Ezolusive  Power. 

Under  the  laws  of  this  State  school  trustees  in  independent  school  districts 
are  given  full  management  and  control  of  the  free  schools  in  their  respective 
districts,  and  any  attempted  disposition  of  the  school  fund  by  any  other 
authori^  is  invalid. 

« 

2. — School   Tax — Offset. 

In  a  suit  against  an  ex-treasurer  of  an  independent  school  diatrict  for 
delinquent  school  taxes  levied  for  a  special  purpose,  the  defense  that  defendant 
while  such  treasurer  had  paid  put  on  vouchers  issued  by  the  board  of  trustees 
more  money  than  he  had  received,  and  that  his  report  showing  this  fact  had 
been  approved  by  the  Commissioners'  Court  of  the  county,  and  later  by  the 
State  superintendent  of  education,  could  not  avail  as  an  offset  to  taxes  due 
by  him  individually. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried 
below  before  Hon.  W.  J.  Oxford. 

Martin  dc  Smith,  for  appellant. 

> 
W,  H.  Penix,  for  appellee. 

CONNER,  Chief  Justice. — The  judgment  appealed  from  in  this 
ease  is  one  in  favor  of  appellee  for  the  aggregate  sum  of  $65.15, 
due  from  appellant  as  delinquent  and  unpaid  taxes,  interest  and 
costs  for  the  years  1898,  1901,  1902,  1903  and  1904,  with  fore- 
closure of  the  tax  lien  upon  certain  real  estate  described  in  the 
petition.  It  was  admitted  on  the  trial,  as  in  general  terms  it  was 
alleged,  that  appellee  prior  to  1898  had  duly  incorporated  under 
the  laws  of  this  State  as  an  independent  school  district;  and  that 
on  July  28  of  that  year  it  had  duly  and  legally  voted  a  special  tax 
of  twenty-five  cents  on  every  one  hundred  dollars  valuation  of  all 
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taxable  property  within  the  district  for  the  purpose  of  famishing^ 
constructing  and  repairing  public  school  buildings.  It  was  further 
admitted  that  the  taxes  sought  to  be  recovered  and  adjudged  had 
been  for  each  of  the  years  named  "duly  and  legally  levied;"  that 
they  had  been  duly  returned  delinquent  and  were  unpaid.  Appellant's 
only  defense  was  that  as  treasurer  of  said  school  district  he  had 
during  the  scholastic  year  ending  August  31,  1898,  paid  out  on 
vouchers  issued  by  the  board  of  trust^  the  sum  of  $135.57  more 
than  he  had  received. 

We  are  of  opinion  that  the  court  properly  aisregarded  this  de- 
fense, as  he  did  by  his  rulings  on  demurrer,  in  excluding  evidence, 
and  in  entering  judgment  for  appellee.  The  taxes  were  authorized 
and  imposed  by  the  board  of  trustees  of  the  appellee  district  for  a 
special  purpose,  not  including  the  payment  of  pre-existing  indebt- 
edness, as  that  of  appellant's  was  shown  to  be,  and  such  boards 
are  given  by  law  "full  management  and  control"  of  the  free  schools 
within  independent  districts.  See  chapter  XV,  title  86,  Revised 
Statutes.  It  therefore  cannot  avail  appellant  that  his  report  as 
treasurer  for  the  scholastic  year  ending  August  31,  1898,  and  which 
showed  the  antecedent  indebtedness  herein  claimed,  was  approved 
by  the  Commissioners'  Court  of  Palo  Pinto  County  and  later  by 
the  State  Superintendent  of  Education.  Appellant  nowhere  shows 
an  approval  and  direction  of  the  board  of  trustees  of  the  Palo 
Pinto  Independent  School  District  to  pay  his  claim,  and  it  would 
certainly  defeat  the  purposes  of  the  law  if  individual  tax  payers 
could  refuse  to  pay  taxes  duly  assessed  and  levied,  on  the  grounds 
urged. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and- 
the   judgment    aflBrmed. 

Affirmed. 


Fort  Worth  &  Denver  City  Railway  Company  v.  W.  B.  Wobsham. 

Decided  November  2,  1907. 

Eallroads — Killing   Stock — ^Prozimate    Cause — Defective   Fence. 

After  a  railroad  company  has  fenced  its  track  it  is  liable  to  the  owner 
of  stock  killed  by  its  trains  only  upon  proof  that  it  was  negligent  in  main- 
taining such  fence  or  in  operating  its  trains,  and  that  such  negligence  was 
the  proximate  cause  of  the  killing.  Where  a  railroad  company's  fence  was  so 
defective  that  stock  could  enter  upon  the  right  of  way  through  the  fence, 
still  the  company  would  not  be  liable  for  stock  killed  by  its  trains  when  the 
stock  entered  on  the  right  of  way  through  open  private  gates,  and  not  through 
the  fence. 

Appeal   from   the    County   Court   of    Clay    County.     Tried   below 
before  Hon.   S.   A.   Denny. 

Spoonts,  Thompson  &  Barwise  and  W.  T,  Allen,  for  appellant. 
J.  C,  Chestnutt  and  P.  M.  Stine,  for  appellee. 
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SPEEB,  Associate  Justice. — ^Appellee  recovered  judgment  against 
appellant  in  the  sum  of  $343.50,  the  value  of  certain  cattle  alleged 
to  have  been  killed  through  appellant^s  negligence  in  maintaining  its 
right  of  way  fence  and  in  operating  its  engines. 

Appellant's  first  assignment  of  error  calls  in  question  the  follow- 
ing paragraph  of  the  court's  charge:  "3.  If  you  find  and  believe 
from  the  evidence  that  defendant's  right  of  way  fence  was  a  good 
and  sufficient  fence  to  turn  stock  and  keep  stock  off  its  right  of 
way  and  track,  and  you  find  that  the  cattle  or  any  of  them  entered 
through  the  gate  and  that  said  gate  was  open  and  that  said  cattle 
entered  in  upon  defendant's  track  and  were  killed,  then  you  will 
find  for  the  defendant  for,  all  of  the  cattle  entering  at  such  gate. 
However,  if  you  should  believe  and  find  from  the  evidence  that 
the  right  of  way  fence  of  the  defendant  was  negligently  permitted 
to  become  and  remain  insufficient  to  turn  stock  and  keep  cattle  off 
its  right  of  way  and  from  its  track,  and  that  cattle  entered  and 
could  enter  its  right  of  way,  then,  even  though  the  gate  was  open, 
the  defendant  would  be  liable  for  the  negligent  killing  of  cattle 
by  defendant's  engines  and  cars,  and  if  you  should  so  find,  you 
will  find  for  plaintiff  the  damages  sustained  or  found  from  the 
evidence." 

After  a  railway  company  has  fenced  in  its  right  of  way,  it  is 
then  liable  to  the  owner  of  stock  killed  by  its  trains  only  upon 
proof  that  it  was  negligent  in  maintaining  such  fences  or  in  operat- 
ing its  trains,  and  that  by  reason  of  such  negligence  stock  entered 
and  were  killed.  Under  the  decisions  it  is  the  duty  of  the  person 
for  whose  benefit  private  gates  are  erected  to  keep  the  same  shut, 
and  where  stock  enter  through  such  open  gates  the  railway  com- 
pany is  not  liable  in  the  absence  of  negligence  in  the  operation  of 
its  trains.  Texas  &  P.  Ry.  Co.  v.  Glenn,  8  Texas  Civ.  App.,  303; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Johnson,  39  S.  W.  Eep.,  323;  San 
Antonio  &  A.  P.  Ey.  Co.  v.  Eobinson,  17  Texas  Civ.  App.,  401. 
Tested  by  these  principles,  the  charge  was  clearly  wrong  in  that  it 
authorized  a  verdict  against  appellant  if  it  had  negligently  allowed 
its  fences  to  become  and  remain  out  of  repair,  even  though  appellee's 
Btock  entered  through  the  open  gates  and  were  killed.  In  such 
an  event  the  negligence  of  appellant,  even  though  ever  so  well  es- 
tablished, would  not  be  the  proximate  cause  of  the  injury,  the  re- 
covery being,  as  already  indicated,  upon  proof  of  negligence  resulting 
in  injury,  rather  than  upon  a  statutory  liability,  as  where  the  com- 
pany had  not  fenced  in  its  right  of  way  in  the  first  place.  We 
do  not  construe  the  above  quoted  charge  as  submitting  the  issue 
of  negligent  operation  of  the  train  or  trains  which  killed  appellee's 
cattle,  but  as  referring  Solely  to  the  issue  of  negligence  in  main- 
taining the  right  of  way  fence. 

For  the  error  contained  in  the  charge,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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M.  F.  HORNBUCKLE  ET  AL.  Y.  JOHN  T.  LXTTHEB. 

Decided  November  2,  1907. 

Trial — ^Absence  of  Party  and  Attorney — Vew  Trial. 

Where  it  appeared  from  the  averments  of  a  motion  for  new  trial  that 
the  defendant  and  his  attorney  were  nonresidents  of  the  oountv  in  which  the 
suit  was  pending;  that  by  the  railroad  schedule,  they  left  their  homes  in  ample 
time  to  reach  the  place  of  trial  in  time  for  the  trial,  but  because  of  delavs 
in  the  trains  they  failed  to  arrive  until  after  the  case  was  disposed  of  adversely 
to  defendant,  and  that  defendant  probably  had  a  good  defense  to  the  action, 
these  and  other  facts  considered,  and  held,  the  court  erred  in  overruling  the 
motion. 

Appeal  from  the  District  Court  of  Bosqne  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

James  A.  Oraham,  for  appellants. — In  support  of  the  motion  cited: 
Howard  v.  Emmerson,  59  S.  W.  Rep.,  49;  Fitzgerald  v.  Wygal,  69 
S.  W.  Eep.,  621;  Alexander  v.  Smith,  49  S.  W.  Sep.,  916. 

Simmons  &  Clendenen  and  Cureion  &  Cureton,  for  appellee. 

CONNER,  Chief  Justice. — This  appeal  is  from  a  judgment  per- 

Eetually  enjoining  the  sale  of  certain  lands  in  Bosque  County  owned 
7  appellee  and  levied  upon  by  virtue  of  an  execution  against  him 
in  favor  of  appellant  A.  G.  Turner  issued  out  of  a  justice's  court  of 
Wise  County.  The  ground  for  the  injunction  is  that  the  judg- 
ment had  been  paid  through  an  attorney  alleged  to  have  represented 
appellant  Turner:  The  trial  was  during  the  absence  of  the  appellant 
Turner,  who  alone  is  materially  interested  in  the  controversy,  the  ap- 
pellant Hombuckle  being  the  oflBcer  who  levied  the  writ  and  who  is 
not  otherwise  concerned. 

We  think  the  court  erred  as  assigned  in  refusing  to  grant  ap- 
pellants' motion  for  a  new  trial  on  the  grounds  therein  set  forth. 
It  appears  that  the  appellant  Turner  had  answered,  among  other 
things,  specially  denying  the  alleged  paj'ment,  and  any  authority  in 
the  agent  who  it  was. alleged  had  received  it,  and  the  cause  had  been 
set  for  trial  on  September  13,  1906.  It  further  appears  in  sub- 
stance from  the  motion,  which  is  duly  verified,  that  appellant  Turner 
and  his  counsel  are  both  nonresidents  of  Bosque  County;  that  on 
the  day  before  the  cause  was  set  for  trial,  viz. :  on  September  12,  they 
both  repaired  in  ample  time  under  usual  circumstances  to  the  town 
of  Bowie,  Montague  County,  about  one  hundred  and  thirty-eight  miles 
from  the  town  of  Meridian  in  Bosque  County,  with  the  purpose  of 
there  taking  a  train  that  connected  with  the  southbound  train  of  the 
Gulf,  Colorado  &  Sante  Fe  scheduled  to  arrive  at  Meridian  some 
time  during  the  night  of  September  12;  that  it  so  happened  that 
every  train  due  to  leave  Bowie  for  Fort  Worth  was  late;  that  there 
was  no  other  reasonable  means  of  conveyance  and  said  appellant  and 
his  attorney  took  the  first  train  for  Fort  Worth,  but  arrived  there 
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some  fifteen  minutes  after  the  departure  of  the  southbound  Santa 
Fe;  that  upon  inquiry  of  the  agent  of  the  Santa  Fe  they  were  in- 
formed that  no  other  train  would  leave  Fort  Worth  for  Meridian 
until  about  7:50  a.  m.  of  September  13;  that  about  six  o^clock  on 
the  next  morning  a  telegram  was  duly  forwarded  to  the  trial  judge 
stating  the  reason  of  delay  and  that  appellant  and  his  attorney 
would  be  in  Meridian  on  the  first  train.  This  telegram  was  received 
by  the  trial  judge  about  nine  a.  m.  September  13;  Turner  and 
Ills  said  counsel  left  Fort  Worth  on  the  first  train  about  7:50  a.  m. 
of  September  13  and  reached  Meridian  about  eleven  o'clock,  and  by 
the  quickest  conveyance  at  hand  reached  the  court  house  soon  there- 
after, when  they  learned  for  the  first  time  that  the  cause  had  been 
called  and  tried  and  judgment  entered,  as  stated.  Whereupon  the 
motion  for  new  trial  fully  setting  out  all  of  the  circumstances,  duly  veri- 
fied and  supported  by  affidavits  of  the  various  agents  and  railroad 
conductors  was  promptly  presented  to  the  court  and  overruled. 

We  fail  to  see  how  appellant  and  his  attorney  could  have  reached 
Meridian  earlier  than  they  did,  except  by  starting  at  an  unreason- 
able time  beforehand,  and  it  would  seem  that  but  for  the  unforeseen 
accident  of  the  trains  getting  behind,  they  would  have  arrived  at 
Meridian  in  ample  time  for  the  trial  of  the  cause.  The  motion 
further  set  forth  the  facts  which  very  strongly  tend  to  show  that 
the  judgment  and  execution  were  in  full  force  and  effect,  and  the 
alleged  authority  of  the  agent,  through  whom  the  appellee  alleged 
payment,  was  specifically  denied.  It  is  suggested  in  answer  to  the 
motion  that  there  was  a  train  leaving  Fort  Worth  on  the  night  of 
the  12th,  upon  which  Turner  and  his  counsel  could  have  proceeded 
to  Clifton  or  Temple  and  thence  proceeded  by  a  northbound  train 
arriving  in  Meridian  early  o  the  morning  of  the  13th,  but  nothing 
in  the  motion  cr  evidence  indicates  that  appellant  or  his  attorney 
knew  of  this;  the  motion,  indeed,  averring  that  the  agent  at  Fort 
Worth  informed  them  that  they  could  not  reach  Meridian  on  any 
train  earlier  than  oh  the  train  leaving  Fort  Worth  at  about  7:50 
a.  m.  on  the  .13th,  that  a  train  leaving  Fort  Worth  later  in  the 
night  of  the  12th  proceeded  no  farther  than  Cleburne.  It  is  also 
suggested  in  answer  that  by  phone  or  otherwise,  or  through  appellant 
Hornbuckle,  counsel  might  have  been  employed  in  time  to  have 
represented  appellant  Turner.  The  appellant  Hornbuckle,  however, 
as  stated,  had  no  material  interest  in  the  controversy  and  the  motion 
shows  that  neither  appellant  nor  his  counsel  was  acquainted  with  any 
attorney  in  Meridian  that  could  have  been  procured  to  represent 
appellant.  It  furthermore  appears  that  appellant  Turner  was  a 
material  witness  in  his  own  behalf,  and  it  cannot  be  said,  in  the  light 
of  his  testimony  as  indicated  in  the  motion  for  new  trial,  when  con- 
sidered together  with  the  testimony  of  other  witnesses  whose  deposi- 
tions were  on  file  and  which  are  referred  to  as  part  of  the  motion  for 
new  trial,  that  appellee^s  further  contention  that  the  evidence  tend- 
ing to  show  settlement  and  payment  as  he  alleges  is  conclusive. 

On  the  whole,  we  conclude  for  the  reasons  stated  that  the  court 
erred  in  overruling  the  motion  for  new  trial,  and  we  need  not  there- 
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fore  discuss  appellant's  further  contention  that  the  trial  was  before 
an  irregular  jury.  Judgment  reversed  and  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


Dallas  Consolidated  Electbic  Street  Railway  Company  v.  J.  B. 

Pettit. 

Dedded  November  2,  1907. 

1. — Street  Car  Conductor — Asiaiilt  by — Self -Def ease— Erldenee. 

In  a  suit  against  a  street  car  company  for  damages  for  an  alleged  assault 
and  battery  by  one  of  its  conductors,  evidence  considered,  and  beld  to  require 
the  submission  to  the  jury  of  the  issue  of  self-defense  on  the  part  of  the 
conductor. 

8. — Same — ^Blght  of  Self-Befeate. 

The  fact  that  a  man  is  a  street  car  conductor  does  not  deprive  him  of  the 
right  of  self-defense,  but  the  right  must  be  exercised  only  in  a  bona  fide  effort 
to  save  one's  self  from  an  impending  danger,  real  or  apparent.  If  the  danger 
be  not  real,  but  only  apparent,  the  party  relying  on  the  same  must  not  only 
honestly  believe  himself  in  immediate  danger,  but  must  have  reasonable  groimd 
for  such  belief. 

8. — ^Same— Corporation. 

When  a  street  car  conductor  is  justifiable  in  using  force  to  repel  an 
assault,  real  or  apparent,  no  liability  can  attach  to  his  employer  because 
of  the  same. 

4. — ^Assault — ^Physical  Pain — Proof. 

Where,  in  a  suit  for  damages  for  an  alleged  assault  and  battery,  the  evidence 
as  to  physical  injury  was  so  slight  as  not  to  justify  the  inference  of  pain 
therefrom,  in  the  absence  of  the  proof  of  pain,  it  was  error  for  the  court 
to  submit  to  the  jury  the  issue  of  physical  pain. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  Richard  Morgan. 

Baker,  Bolts,  Parker  &  Garwood,  Walter  H,  Walne  and  Finley, 
Knight  &  Harris,  for  appellant. 

Parks  &  Peck,  for  appellee. 

TALBOT,  Associate  Justice. — Appellee  instituted  this  suit  against 
appellant  for  damages  on  account  of  an  alleged  assault  and  battery 
committed  upon  him  by  one  of  its  conductors  while  he  was  a  passen- 
ger on  one  of  appellant's  cars.  Appellee  alleged,  in  substance,  that 
on  January  31,  1906,  he  boarded  defendant's  car  at  the  comer  of 
Poydras  and  Main  streets  in  the  city  of  Dallas  for  the  purpose  of 
going  as  a  passenger  thereon  to  Central  Avenue;  that  he  went  aboard 
said  car  in  company  with  W.  C.  Barrett,  a  friend,  who  paid  his  own 
and  plaintiflPs  fare,  and  that  he,  plaintiflf,  not  having  noticed  the 
payment  of  his  fare  by  the  said  Barrett  offered  the  conductor  in 
charge  of  said  car  the  fare,  and  the  conductor  for  that^  or  some 
other   reason   unknown  to   plaintiff,   grew   angry  with   plaintiff   and 
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m  the  presence  of  ladies  and  gentlemen,  pasaeng^rs  on  said  ear 
assaulted,  slapped  and  struck  the  plaintiff,  greatly  humiliating  and 
embarrassing  him  and  directly  and  approximately  causing  the  plain- 
tiff to  suffer  gi^at  physical  and  mental  pain  to  plaintiff's  damage 
in  the  sum  of  two  thousand  dollars. 

The  defendant  pleaded  a  general  denial  and  specially  in  bar  of  the 
plaintiff's  right  to  recover,  that  plaintiff  struck  defendant's  con- 
ductor and  agent  in  charge  of  the  ear,  and  that  if  such  agent  struck 
the  plaintiff  the  same  was  done  in  self-defense  and  no  more  force 
was  used  than  was  necessary  to  protect  himself  against  the  unlawful 
assault  of  the  plaintiff.  The  case  was  tried  May  16,  1906,  and 
resulted  in  a  verdict  and  judgment  in  favor  of  the  pUintiff  for 
the   sum  of  two  himdred   dollars. 

Upon  the  conclusion  of  the  evidence  the  court  charged  the  jury 
as  follows:  'TJpon  the  uncontradicted  testimony  in  this  case  the 
plaintiff  is  entitled  to  a  verdict.  The  only  matter  for  you  to  de- 
termine is  the  amount  of  damages  which  plaintiff  is  entitled  to  re- 
cover. This  amount  should  be  such  sum  of  money  as  in  your  best 
judgment  in  the  light  -of  the  testimony  before  you  will  be  a  reason- 
able pecuniary  compensation  to  plaintiff  for  all  such  physical  pain, 
if  any,  and  mental  suffering,  if  any,  as  he  may  have  suffered  as  the 
direct  result  of  the  assault  made  upon  him  by  the  defendant's  con- 
ductor, and  in  determining  this  amount  you  will  look  to  all  the 
facts  and  circumstances  in  the  evidence  before  you,  and  if  you  find 
anything  in  the  conduct  of  the  plaintiff  toward  the  conductor  which 
in  your  opinion  should  mitigate  the  damages,  you  may  give  to  such 
mitigating  facts,  if  there  are  any,  such  effect  as  to  you  may  seem 
proper  in  determining  the  amount  of  your  verdict  in  this  case." 

This  charge  is  assailed  by  appellant's  first  assignment  of  error, 
and  one  of  the  propositions  urged  is,  to  the  effect,  that  the  evi- 
dence raised  the  issue  that  in  slapping  the  appellee  the  appellant's 
conductor  acted  in  self-defense,  and  therefore  the  court  erred  in 
instructing  the  jury  that  upon  the  uncontradicted  testimony  the 
plaintiff  was  entitled  to  recover.  We  think  this  proposition  should 
be  suctained.  As  stated,  appellant  pleaded  in  bar  of  appellee's  right 
to  recover,  that  if  its  conductor  struck  appellee,  as  charged,  the 
same  was  done  in  self-defense,  and  no  more  force  was  used  than 
was  necessary  for  that  purpose.  In  support  of  this  issue  appellanfft 
conductor  testified:  ^Hl^ell,  I  got  most  of  the  fares  and  about  the 
time  I  got  up  to  Ervay  street  and  got  back  to  this  man  and  was 
collecting  the  fare  from  the  gentleman  sitting  over  yonder — ^I  don't 
know  his  name— on  the  right  hand  side,  and  my  register  was  on  my 
left,  and  I  was  registering  the  fare,  this  fellow  caught  my  arm  and 
jerked  it  down,  and  about  the  time  he  caught  it  he  struck  me  some- 
where on  the  arm,  and  when  I  turned  ai:ound  he  was  standing  in 
about  a  half  sitting  position  like  this,  with  bia  right  hand  in  his 
pocket,  and  I  just  turned  and  slapped  him  ri^  up  here  with  mv 
open  hand.  He  jerked  my  arm  enough  to  jerk  it  down  and  jerk 
me  around.  He  was  drunk,  he  acted  very  much  like  a  man  that 
was  drinking.  I  took  him  to  be  drunk.  I  say  he  struck  me 
on  the  arm,  and  jerked  my  arm  down  from  the  register.    Yes  sir,  he 


356  Texas  Civil  Appeals  BEPORxa,  Vol.  47.    INovemher, 

either  struck  my  arm  in  hitting  at  me  that  way  or  getting  my  arm 
loose  from  the  register."  N.  Cannon,  a  witness  for  appellee,  testified 
among  other  things,  that  he  was  on  the  car  at  the  time  of  the  alleged 
assault;  that,  in  collecting  the  fares  the  conductor  came  along  and 
it  seems  this  man  that  was  with  him  (the  plaintiff)  had  paid  his 
fare,  and  when  the  conductor  turned  around  to  collect  the  fare  of 
the  party  next  to  this  man  that  had  come  in  with  him  (plaintiff) 
Mr.  Pettit  caught  him  by  the  arm  and  jerked  him  around,  and  told 
him  he  didn't  want  him  to  collect  any  fare  over  there,  that  he  was 
going  to  pay  that  man's  fare,  and  began  to  jerk  him  (conductor) 
around.  I  don't  know  whether  he  hit  him  or  not,  but  he  began  to 
jerk  him  around  and  the  conductor  slapped  at  him.  He  (plaintiff) 
caught  him  (conductor)  by  the  arm  and  pulled  him  around  and  was 
trying  to  pay  the  other  man's  fare.  I  don't  know  whether  he  hit 
him  or  not,  but  he  had  his  hands  up  in  motion  and  he  might  have  pos- 
sibly hit  him  a  time  or  two.  Being  asked  if  it  was  not  his  best  judg- 
ment that  appellee  struck  the  conductor  he  answered,  ^^Yes,  sir, 
that  was  my  best  judgment  that  he  struck  him."  In  view  of  this 
testimony,  notwithstanding  its  contradiction,  the  court  was  not,  in 
our  opinion,  warranted  in  declaring  to  the  jury,  as  a  matter  of  law, 
that  the  appellant's  liability  was  conclusively  established. 

The  character  of  the  employment  in  which  the  conductor  was  en- 
gaged did  not  deprive  him  of  the  right  of  self-defense.  If  he  was 
assaulted  by  the  appellee  he  had  the  right  to  repel  the  assault  and 
prevent  injury  to  himself  by  the  use  of  such  means  as  were  necessary 
under  the  circumstances.  Self-defense,  however,  being  a  defensive 
and  not  an  offensive  act,  must  not  exceed  the  bounds  of  defense  and 
prevention.  The  right  can  be  lawfully  exercised  only  in  a  bona  fide 
effort  to  preserve  one's  self  from  the  impending  danger.  Again, 
it  is  not  necessary  to  the  right  of  self-defense  that  the  danger  should 
in  fact  exist.  It  may  be  only  apparent  and  not  real,  but  a  party  in 
order  to  avail  himself  of  such  right  of  defense  under  such  circum- 
stances, must  not  only  honestly  believe  himself  in  immediate  dan- 
ger, but  have  reasonable  ground  for  such  belief.  In  Railway  Com- 
pany V.  Jopes,  142  TJ.  S.,  21,  it  is  said:  *The  law  of  self-defense 
justifies  an  act  done  in  honest  and  reasonable  belief  of  immediate 
danger.  .  .  .  Such  defense  does  not  rest  on  the  actual  but  on  the 
apparent  facts   and  the  honesty  of  belief  in  danger." 

Whether  the  act  of  appellant's  conductor  in  striking  appellee  was 
justified  under  the  rules  of  law  announced  was  a  question  for  the 
determination  of  the  jury  under  appropriate  instructions.  The  con- 
ductor testified  that  the  appellee  struck  him  on  the  arm  and  when 
he  turned  around  he  (appellee)  was  standing  in  about  a  half  sitting 
position  with  his  hand  in  his  pocket.  If  the  blow  was  struck  in  the 
just  and  lawful  exercise  of  the  right  of  self-defense  and  no  more 
force  was  used  than  was  necessary,  then  the  conductor  was  free 
from  all  civil  liability  therefor  and  appellant  "must  also  be  entitled 
to  like  immunity."  Of  course  it  was  the  duty  of  appellant's  con- 
ductor to  exercise  that  high  degree  of  care  to  avoid  injuring  the 
appellee  which  a  very  cautious  and  prudent  person  would  have  exer- 
cised under  the  same  circumstances. 
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It  is  also  contended  that  the  court  erred  in  the  charge  under 
consideration^  in  submitting  as  an  element  of  damage  the  physical 
pain  endured  by  appellee  from  the  alleged  assault.  This  contention 
is  based  on  the  fact  that  there  was  no  evidence  that  appellee  suf- 
fered any  such  pain,  and  we  believe  it  well  taken.  The  rule  is  well 
established  that  the  law  implies  all  such  damages  as  naturally  and 
necessarily  result  ^f rom  the  wrongful  act  complained  of,  and  in  such 
cases  it  is  only  necessary  to  show  the  extent  and  amount  of  such 
damages.  But  where  damages  actually  sustained  do  not  so  flow 
from  the  act,  they  are  not  implied,  and  must  be  specially  pleaded 
and  specific  proof  thereof  made.  So  that  where  severe  bodily  in- 
juries are  shown  to  have  been  inflicted  the  law  infers  that  physical 
pain  resulted  therefrom,  for  such  is  the  ordinary  and  well  faiown 
operation  of  natural  laws.  In  such  cases  this  element  of  damage 
is  sufficiently  shown  by  proof  of  the  nature,  character  and  extent  of 
the  injuries,  for  from  the  evidence  thereof  the  jury  may  infer  phy- 
sical pain.  In  the  instant  case,  however,  the  nature,  character  and 
extent  of  appellee's  injuries,  if  any,  were  neither  alleged  nor  proved. 
The  allegation  is  simply  that  the  conductor  in  the  presence  and 
sight  of  ladies  and  gentlemen,  passengers  upon  said  car,  assaulted, 
slapped  and  struck  the  plaintiff,  greatly  humiliating  and  embarrassing 
the  plaintiff  and  directly  and  approximately  causing  the  plaintiff 
to  suffer  great  physical  and  mental  pain,  etc.  The  extent  of  the 
testimony  as  to  the  injury  done,  was  that  the  conductor  slapped  ap- 
peUee  on  the  jaw  and  knocked  his  hat  off;  that  he  slapped  him  down 
in  the  presence  of  every  one  on  the  car.  The  witness  Barrett  was 
asked  the  following  question:  *'Do  you  know  anything  about  the 
character  of  the  slap,  whether  it  was  violent  or  easy  or  how  it  was?" 
To  which  he  replied:  *^ell,  he  just  gave  him  a  little  tap  on  the 
side  of  the  head  and  knocked  his  hat  off.^'  There  was  no  evidence 
that  a  wound,  bruise  or  cut  was  inflicted  or  that  the  blow  caused 
pain.  We  conclude,  therefore,  that  the  testimony  shows  a  blow  so 
slight  that  physical  pain  can  not  reasonably  be  inferred  from  it  alone, 
and  that  without  specific  proof  of  such  pain  the  same  was  not  a 
proper  element  of  damage  to  be  considered  by  the  jury. 

Appellant  requested  the  court  to  give  the  following  charge,  which 
was  refused:  'TTou  are  instructed  that  if  you  find  and  believe  from 
the  evidence  that  plaintiff  herein  struck  the  defendant's  conductor, 
or  that  he  jerked  his  arm  violently,  or  that  he  did  both,  and  should 
further  find  and  believe  from  the  evidence  that  the  conductor  in 
charge  of  defendant's  car  in  slapping  the  plaintiff  was  only  resisting 
the  force  used  by  plaintiff  and  that  he  was  acting  in  self-defense  and 
that  he  used  no  more  force  than  was  necessary,  then  you  are  in- 
structed to  return  your  verdict  for  the  defendant."  This  charge  cor- 
rectly expressed  the  law  upon  that  phase  of  the  case  to  which  it  re- 
lates, namely,  actual  danger,  unless  it  can  be  said  the  language,  "or 
that  he  jerked  his  arm  violently,"  should  have  been  omitted  upon 
the  theory  that  the  evidence  failed  to  show  that  the  jerking  of  the 
conductor's  arm  was  done  in  such  a  manner  and  under  such  cir- 
cumstances as  amounted  to  an  assault  and  battery.  The  court,  how- 
ever^ failed  altogether  to  charge  on  this  phase  of  the  case  and  the 
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special  charge  refused,  if  erroneous  in  the  respect  mentioned,  was 
BuiBcient  to  direct  the  court's  attention  to  the  omission  and  call  for 
the  preparation  and  giving  of  a  correct  charge. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


William  Walstein  et  al.  v.  J.  H.  Nicholson. 

Decided  November  2,  1907. 

1.— Injunction — ^Kotion  to  Dissolve — ^Bight  of  Appeal. 

No  right  of  appeal  exists  from  an  interlocutory  order  overruling  a  motion 
to  dissolve  an  injunction.  Such  right  exists  only  from  an  order  granting  or  dis- 
solving an  injunction. 

2. — ^Injunction — ^Entry  of  Kecord — Appeal. 

An  order  or  judgment  granting  or  dissolving  an  injunction  is  entered  of 
record,  within  the  meaning  of  the  statute,  when  it  is  written  out  and  signed 
by  the  judge  and  filed  with  the  clerk  of  the  court  as  part  of  the  record  in  the 
case,  and  to  give  an  Appellate  Court  jurisdiction  of  an  appeal  from  such  order 
the  transcript  must  be  filed  in  the  Appellate  Court  within  fifteen  days  from  the 
date  of  the  order  or  judgment. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

No  brief  for  either  party. 

BOOKHOUT,  Associate  Justice. — This  is  an  appeal  from  an  in- 
terlocutory order  of  the  District  Court  overruling  a  motion  to  dissolve 
an  injunction.  The  writ  of  injunction  was  granted  on  the  26th  day 
of  August,  1907.  An  original  motion  to  dissolve  the  injunction  was 
filed  on  August  30,  1907.  A  supplemental  motion  was  filed  September 
27,  1907,  and  an  order  of  the  court  overruling  the  motion  to  dis- 
solve was  entered  the  same  day.  The  transcript  was  filed  in  this 
court  October  11,  1907. 

The  contention  is  made  that  there  is  no  provision  in  the  statute 
authorizing  an  appeal  from  an  order  refusing  to  dissolve  an  in- 
junction, but  such  appeal  is  limited  by  the  words  of  the  statute  to 
the  order  or  judgment  granting  or  dissolving  such  injunction. 

The  only  authority  for  appealing  from  an  interlocutory  order 
granting  or  dissolving  a  writ  of  injunction  is  embraced  in  the  Act 
of  1907,  amending  article  2989  of  the  Bevis^d  Statutes  of  1895. 
See  Gen.  Laws  of  80th  Leg.  Beg.  and  First  Called  Sess.,  page  206. 
Sec.  2  of  said  amended  Act  provides  that,  "Any  party  or  parties 
to  any  civil  suit  wherein  a  iLiporary  injunction  ma/  be  ^nted 
or  dissolved  under  any  of  the  provisions  of  this  title  in  term  time 
or  in  vacation,  may  appeal  from  the  order  or  judgment  granting  or 
dissolving  such  injunction  to  the  Court  of  Civil  Appeals  having 
jurisdiction  of  the  case;  provided,  the  transcript  in  such  case  shall 
be  filed  with  the  clerk  of  the  Court  of  Civil  Appeals  not  later  than 
fifteen  days  after  the  entry  of  record  of  such  order  or  judgment 
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granting  or  dissolving  such  injunction/*  By  this  proviso  the  transcript 
must  be  filed  with  the  clerk  of  the  Court  of  Civil  Appeals  not  later 
than  fifteen  days  after  the  entry  of  record  of  such  order  or  judg- 
ment granting  or  dissolving  such  injunction.  This  language  is  clear, 
certain  and  unambiguous.  As  stated  by  Mr.  Sutherland  in  his  valua- 
ble work  on  Statutory  Construction,  section  238,  ''When  the  mean- 
ing of  a  statute  is  clear  and  its  provisions  are  susceptible  of  but  one 
interpretation,  that  sense  must  be  accepted  as  the  law;  its  conse- 
quence, if  evil,  can  only  be  avoided  by  a  change  of  tae  law  itself, 
to  be  effected  by  the  Legislature  and  not  by  judicial  construction.'* 

On  the  same  subject  Mr.  Wilberforce,  on  Statutory  Law,  p.  116, 
states  the  law  thus:  '^t  has  therefore  been  distinctly  stated  from 
early  times  down  to  the  present  day  that  judges  are  not  to  mould 
the  language  of  statutes  in  order  to  meet  an  alleged  convenience,  nor 
an  alleged  equity;  are  not  to  be  influenced  by  any  notions  of  hard- 
ship, or  of  what  in  their  view  is  right  and  reasonable,  or  is  preju- 
dicial to  society;  are  not  to  alter  clear  words  though  the  Legislature 
may  not  have  contemplated  the  consequence  of  using  them;  are  not 
to  temper  with  words  for  the  purpose  of  giving  them  a  construction 
wliich  is  'supposed  to  be  more  consonant  with  justice*  than  their 
ordinary  meaning.**  The  language  of  the  statute  being  plain  and 
unambiguous,  must  be  held  to  express  the  meaning  and  intent  of 
the  Legislature,  that  is,  that  they  only  intended  to  authorize  an 
appeal  from  an  order  or  judgment  granting  or  dissolving  an  injunc- 
tion and  not  from  an  order  overruling  a  motion  to  dissolve. 

We  are  not  aware  of  any  decision  by  the  Supreme  or  Appellate 
Courte  of  this  Stete  construing  this  statute  and  none  has  been  cited 
by  counsel,  but  we  find  a  similar  stetute  construed  by  the  Court  of 
Civil  Appeals  in  the  case  of  Fidelity  Funding  Company  of  San  Fran- 
cisco et  al.  V.  Hirshfield,  41  Texas  Civ.  App.,  517.  In  that  case 
there  was  an  appeal  from  an  order  of  the  District  Court  overruling 
a  motion  to  vacate  an  order  appointing  a  receiver.  The  receiver 
was  appointed  on  the  22d  day  of  February,  1905.  On  the  23d  day 
of  May,  1906,  a  motion  was  filed  to  vacate  the  appointment.  On 
the  27th  day  of  May,  1905,  the  court  overruled  the  motion  and  de- 
fendants appealed.  It  was  contended  in  the  Court  of  Civil  Appeals, 
upon  a  motion  to  dismiss  the  appeal,  that  no  appeal  will  lie  from 
an  interlocutory  order  overruling  a  motion  to  set  aside  and  vacate 
an  order  appointing  a  receiver,  and  that  an  appeal  from  an  order 
appointing  a  receiver  must  be  perfected  within  20  days  from  the 
entry  of  such  order,  which  had  not  been  done.  The  statute  under 
consideration  in  that  case  was  article  138»S,  Kev.  Stete.,  1896,  which 
authorizes  an  appeal  from  an  interlocutory  order  appointing  a  re- 
ceiver or  trustee  in  any  cause,  '^provided  said  appeal  be  taken  within 
20  days  from  the  entry  of  the  order.**  It  was  held  that  the  stetute 
did  not  authorize  an  appeal  from  an  order  overruling  a  motion  to 
set  aside  and  vacate  an  order  appointing  a  receiver,  but  only  authorizes 
an  appeal  from  the  order  appointing  the  receiver,  and  requires  that 
right  to  be  exercised  within  20  days  from  the  entiy  of  such  order. 
The  language  of  the  stetute  under  consideration  is  quite  similar  to 
the  language  of  the  statute  under  consideration  in  the  case  cited 
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above,  and  the  ruling  by  the  court  in  that  case  is  authority  for  our 
above  holding. 

In  the  case  of  Farwell  et  al.  v.  Babcock  et  al.,  65  S.  W.  Rep., 
512,  it  was  held  by  the  Court  of  Civil  Appeals  for  the  Second  District 
that  the  appeal  is  properly  taken  when  the  order  appointing  the 
receiver  is  filed  with  the  clerk,  notwithstanding  it  may  not  have  been 
entered  on  the  minutes  of  the  court.  A  contrary  ruling  was  made 
by  the  court  for  the  First  District  in  New  Birmingham  Iron  and 
Land  Co.  v.  Blevins,  12  Texas  Civ.  App.,  422.  In  our  opinion  the 
order  or  judgment  granting  or  dissolving  an  injunction  is  entered 
of  record  within  the  meaning  of  the  statute  imder  consideration 
when  it  is  written  out  and  signed  by  the  judge  and  filed  with  the 
clerk  of  the  court  as  a  part  of  the  record  in  the  case.  The  transcript 
in  this  appeal  was  not  filed  in  this  court  within  fifteen  days  from 
the  date  of  the  order  granting  the  writ  of  injunction.  This  appeal 
is  from  the  order  overruling  defendant's  motion  to  dissolve  the  writ. 
The  statute  does  not  authorize  an  appeal  from  such  an  order.  The 
motion   to   dismiss   is   sustained. 

Dismissed. 


Houston,  East  &  West  Texas  Railway  Company  v.  Margaret 

McHale  et  al. 

Decided  Kovember  5,  1907. 

1. — Master  and  Servant — Servant  on  Ihity. 

The  fact  Hint  a  servant  was  not  in  the  active  discharge  of  his  duties 
at  the  precise  time  he  was  injured  by  the  negligence  of  tiie  master,  will  not 
relieve  the  master  from  liabilitv.  Where  the  foreman  of  a  switch  crew  was 
killed  by  a  door  falling  from  a  moving  freight  car  while  such  foreman  was 
reclining  upon  the  ground  near  the  track  waiting  for  the  train  to  move  out 
in  order  that  he  might  resume  his  duties,  the  relation  of  master  and  servant 
was  not  interrupted  or  suspended  during  such  interval,  and  the  master  owed  the 
servant  the  duty  of  exercising  ordinary  care  to  prevent  injuring  him. 

2. — Negligence — ^Anticipated  Injnry. 

It  is  not  essential  to  a  master's  liability  for  injury  to  his  servant  that  he 
sKould  have  anticipated  that  an  injury  would  occur  in  the  exact  way  or  in 
the  same  degree  in  which  it  did  in  fact  occur.  It  is  sufficient  that  he  siiould 
reasonably  have  anticipated  that  some  injury  of  like  character  would  result  from 
his   negligence. 

3. — Assumed    Risk — Contributory    Negligence. 

The  foreman  of  a  switch  crew  who  was  killed  by  a  door  falling  from 
a  freight  car  in  a  moving  train  while  said  foreman  was  sitting  or  reclining 
near  the  train,  was  not  guilty  of  contributory  negligence  in  assuming  said 
position  near  the  track,  nor  did  he  assume  the  risk  of  a  door  falling  from 
the  train.  He  had  a  right  to  rely  upon  the  master's  having  performed  his 
duty  to  properly  inspect  and  repair  the  cars  in  said  train. 

4. — Deposition — Partial   Reading   of — Practice. 

It  is  not  good  practice  to  permit  a  party  to  a  suit  to  withhold  from 
the  jury  portions  of  the  testimony  of  witnesses  whose  depositions  have  been 
taken  by  such  party,  when  the  testimony  withheld  is  not  subject  to  any 
valid  objection. 
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5. — ^Pnetioe— Admiision   and  Withdrawal   of  Testimony. 

Where  testimony  was  admitted  over  defendant's  objection  and  afterwards 
withdrawn  from  the  jury  with  the  permission  of  the  court,  it  can  not  be  pre- 
sumed that  the  defendant  was  injuriously  affected  thereby  in  the  absence  of 
anything  in  the  testimony  that  would  tend  to  influence  or  excite  the  minds 
or  the  jury,  and  there  was  no  reason  to  suppose  that  the  jury  considered 
said  testimony. 

6. — ^Assumed   Bisk — Bangerons   Position — Expert   Testimony. 

Whether  or  not  a  position  occupied  by  an  employee  at  the  time  he  was 
injured  was  a  dangerous  one,  is  ordinarily  not  a  subject  for  expert  testimony. 
It  should  be  left  to  the  jury  to  determine  from  all  the  circumstances  in  evi- 
dence. 


7. — Negligence — Charge. 

In  a  suit  for  personal  injury,  charge  of  the  court  considered,  and  held 
not  subject  to  the  objection  that  it  assumed  that  defendant  was  guiHy  of 
negligence. 

8. — Assumed   Bisk — Charge. 

A  servant  assumes  the  risk  of  defective  appliances  if  such  defects  are 
not  chargeable  to  the  master's  negligence.  Charge  considered,  and  held  inaocu* 
rate,  but  not  cause  for  reversal. 


9. — Contributory   Negligence — Assumed   Bisk. 

When  one  is  consciously  negligent  in  the  doing  of  an  act  or  in  the  failure 
to  act,  he  might  be  said  to  assume  the  risk  of  such  negligence;  and  one 
may  be  so  careful  as  to  be  entirely  free  from  negligence^  and  yet  because  of  the 
danger  necessarily  incident  to  the'work,  he  can  not  recover  because  he  assimied 
the  risk  of  injury. 

10. — Damages,   not   Excessive. 

A  verdict  for  $1G,500  is  not  excessive  in  a  suit  by  a  widow  and  children 
for  the  death  of  their  husband  and  father  where  the  deceased  was  forty-three 
years  old  and  was  earning  $100  per  month,  the  widow  was  forty-two  years  old 
and  there  were  seven  children  between  the  ages  of  three  and  thirteen. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Baker,  Boils,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  & 
WoUers,  for  appellant. — The  master  is  not  liable  for  an  injury  to 
the  servant,  who,  while  not  actually  engaged  in  the  furtherance  of 
the  master's  service,  but  for  his  own  pleasure  and  purposes,  occu- 
pies a  position  involving  an  unusual  degree  or  probability  of  danger 
that  would  not  exist  as  an  ordinary  incident  to  the  performance  of 
the  master's  work.  Texas  &  N.  0.  R.  R.  Co.  v.  Skinner  (Tex.  Civ.). 
23  S.  W.  Rep.,  1001 ;  Texas  Cen.  R.  R.  Co.  v.  Waller,  66  S.  W.  Rep.) 
466;  20  Amer.  &  Eng.  Enc.  of  Law  (2d  ed.),  pp.  57,  78;  Shear- 
man &  Redfield  on  Negligence  (5th  ed.),  sec.  190;  Keenan  v.  N. 
Y.,  etc.,  Ry.  Co.,  2  Misc.  N.  Y.,  34 ;  Baker  v.  Chicago,  .R.  I.  &  P. 
Ry.  Co.,  95  Iowa,  1G3,  63  N.  W.,  667;  Ellsworth  v.  Metheney  (U.  S. 
Cir.  Ct,  Ohio),  104  Fed.  Rep.,  119,  51  L.  R.  A.,  389;  Mitchell- 
Tranter  Co.  V.  Ehniet  (Ky.),  55  L.  R.  A.,  710;  Brown  v.  Byroads, 
47  Ind.,  435;  Belford  v.  Canada  Shipping  Co.,  35  Hun,  347;  Wright 
V.  Rawson,  52  Iowa,  329;  Cowhill  v.  Roberts,  71  Hun,  127,  24  N. 
Y.  Sup.,  533;  Woods'  Law  of  Master  and  Servant,  sec.  402;  Bailey 
Master's  Liability  for  Injury  to  Servant,  pp.  18,  19  and  22. 


362  Texas  Civil  Appeals  Repouts,  Vol.  47.     [November, 

The  extent  of  the  master's  duty  in  regard  to  the  place  in  which  the 
servant  is  to  work  is  the  use  of  ordinary  care  to  maintain  a  reasonably 
safe  place,  and  in  the  absence  of  proof:  (1)  That  sucli  place  is  not 
reasonably  safe  in  view  of  the  duties  to  be  performed;  and  (2)  that 
the  master  has  failed  to  exercise  ordinary  care  to  that  end,  there 
is  no  such  negligence  as  will  sustain  a  verdict  against  the  master. 
Bering  Mfg.  Co.  v.  Peterson,  67  S.  W.  Bep.,  134;  International  & 
G.  N.  Ry.  Co.  V.  Williams,  82  Texas,  345;  International  &  0.  N". 
Ry.  Co.  V.  Bell,  75  Texas,  62;  Houston  &  T.  C.  Ry.  Co.  v.  Oram, 
49  Texas,  341. 

Assuming  that  there  was  evidence  of  defective  appliances,  as  al- 
leged, yet  the  test  of  proximate  cause  which  is  necessary  to  constitute 
actionable  negligence  and  liability  for  injuries  to  the  servant,  is 
whether  a  person  of  ordinary  prudence  in  defendant's  situation  might 
reasonably  have  expected  such  an  injury  to  a  servant  in  the  line  of 
McHale's  employment  as  likely  to  ensue  from  the  alleged  defective 
appliance.  Texas  &  Pacific  Ry.  Co.  v.  Bigliam,  90  Texas,  225; 
Texas  &  Pac.  Ry.  Co.  v.  Reed,  88  Texas,  448;  Seale  v.  Gulf,  C.  &  S. 
P.  Ry.  Co.,  65  Texas,  279;  16  Amer.  &  Eng.  Enc.  of  Law,  pp.  436 
et  seq.   (1st  ed.) 

A  practical  switchman  who  enters  the  service  of  a  railroad  com- 
pany for  the  purpose  of  handling  and  switching  cars,  according  to 
the  methods  and  rules  prevailing  in  the  service  of  the  railway  com- 
pany, is  held  in  law  to  understand  the  methods,  customs  and  prac- 
tices of  the  ser\nce  and  the  ordinary  dangers  incident  thereto;  and 
in  the  event  he  should  receive  injuries  while  voluntarily  occupying 
some  position  incident  to  the  performance  of  his  duties,  resulting 
from  dangers  which  he  knew  of,  or  by  the  exercise  of  ordinary  care 
would  have  known,  he  will  be  held  to  have  assumed  the  risk  of  such 
injury  and  the  master  is  not  liable  therefor.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Gormley,  91  Texas,  401;  Pilkinton  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  70  Texas,  230;  Missouri  Pac.  Ry.  Co.  v.  Galbreath,  66 
Texas,  528;  Missouri  Pac.  Ry.  Co.  v.  Watts,  63  Texas,  552;  Mis- 
souri Pac.  Ry.  Co.  v.  Somers,  71  Texas,  701;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Ijcmpe,  59  Texas,  22;  Texas  &  Pac.  Ry.  Co.  v.  Bradford, 
66  Texas,  733;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Drew,  59  Texas,  10; 
Rogers  v.  Galveston  City  Ry.  Co.,  76  Texas,  505;  Houston  &  T.  C. 
Ry.  Co.  V.  Conrad,  62  Texas,  628;  Texas  &  Pac.  Ry.  Co.  v.  French, 
86  Texas,  98;  Bailey  on  Master's  Liability  for  Injury  to  Servants,  pp. 
458  et  seq.;  Wood  on  Master  and  Servant,  sec.  326. 

A  switchman  who,  after  causing  a  train  to  be  made  up,  and  while 
waiting  for  the  same  to  be  moved  from  the  yards,  lies  down  upon 
the  ground  in  close  proximity  to  one  of  the  cars  in  such  train,  when 
he  knows,  or  by  the  exercise  of  ordinary  care  would  know,  that  there 
was  a  probability  of  doors  falling  from  a  car  and  injuring  him, 
and  who  is  thereafter  injured  by  reason  of  a  door  falling  from  such 
car  by  reason  of  the  sudden  motion  of  the  train,  is  to  be  deemed  guilty 
of  contributory  nesrligence  precluding  recovery  for  such  injury. 
Houston  &  T.  C.  Ry.  Co.  v.  Conrad,  62  Texas,  628;  Missouri  Pac. 
Ry.  Co.  V.  Williams,  75  Texas,  4;  Missouri  Pac.  Ry.  Co.  v.  Porter, 
78  Texas,  307;  Sabine  &  E.  T.  Ry.  Co.  v.  Dean,  76  Texas,  74;  Mis- 
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Bouri  Pac.  Ry.  Co.  v.  Foreman,  73  Texas,  314;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Drew,  69  Texas,  13;  Wharton  on  Negligence,  426; 
Brown  v.  Byroads,  47  Ind.,  435. 

When  the  court  has  admitted  improper  evidence  before  the  jury 
for  their  consideration,  and  they  have  retired  for  the  night  and  re- 
convened tlie  following  day,  to  resume  the  hearing,  it  is  then  too 
late  to  cure  the  error  of  admitting  such  evidence,  by  permitting  the 
counsel  who  introduced  it  to  then  withdraw  it  from  the  jury,  the  in- 
evitable presumption  is  that  the  evidence  being  improper,  its  ad- 
mission for  tiie  consideration  of  the  jury  has  made  a  wrong  impres- 
sion upon  their  minds,  to  the  prejudice  of  the  other  party.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Levy,  69  Texas,  551 ;  McCuley  v.  Long  &  Co., 
61  Texas,  74;  Tucker  v.  Hamlin,  60  Texas,  171;  Smyth  v.  Caswell, 
67  Texas,  676;  Texas  &  Pac.  Ry.  Co.  v.  Hoggs   (Texas  Civ.  App.), 

30  S.  W.  Rep.,  1090. 

The  court  erred  in  refusing  to  admit  the  testimony  of  the  witness, 
Lee  Langston,  offered  by  tlie  defendant,  for  the  purpose  of  showing 
that,  in  his  opinion  as  an  expert  witness,  fully  qualified  to  testify 
on  the  subject,  the  position  occupied  by  the  deceased,  J.  J.  McHale, 
at  the  time  of  his  injury,  was  a  dangerous  position.  Armediaz  v. 
Stillman,  67  Texas,  403;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Thompson, 
75  Texas,  503;  Austin  Rapid  T.  Ry.  Co.  v.  Groethe  (Texas  Civ.  App.), 

31  S.  W.  Rep.,  197;  Gulf,  .C.  &  S.  F.  Ry.  Co.  v.  Colbert  (Tex.  Civ. 
App.),  31  S.  W.  Rep.,  332;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Brook- 
ing (Tex.  Civ.  App.),  51  S.  W.  Rep.,  540;  International  &  G.  N. 
Ry.  Co.  V.  Collins,  75  S.  W.  Rep.,  814. 

The  servant  is  held  in  law  to  know  and  to  have  assumed  the  risk 
of  danger  from  unsafe  and  defective  appliances  unless  such  condi- 
tions are  due  to  negligence  on  the  part  of  the  master.  The  instruc- 
tion "that  McIIale,  in  taking  the  position  he  did,  did  not  assume  risk 
of  any  danger  from  the  door  falling  off  Ijccause  of  unsafe  and  de- 
fective appliances,  if  they  were,  unless  he  knew  thereof,  or  in  the 
exercise  or  ordinary  care  must  necessarily  have  known  thereof,"  is 
erroneous  in  that  it  implies  defendant's  liability  for  such  defects, 
regardless  of  its  negligence  m  permitting  the  same.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Hohl  (Te.x.  Civ.  App.),  29  S.  W.  Rep.,  1132;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Thompson  (Tex.  Civ.  App.),  33  S.  W.  Rep.,  719. 
Master's  duty:  Bering  Mfg.  Co.  v.  Peterson,  67  S.  W.  Rep.,  134; 
International  &  G.  N.  Ry.  Co.  v.  Williams,  82  Texas,  345;  Inter- 
national &  0.  N.  Ry.  Co.  V.  Bell,  75  Texas,  52;  Pierce  on  Rail- 
roads, 370.  On  assumed  risk  from  defects:  Missouri  P.  Railway 
Company  v.  Somers,  78  Texas,  442;  Taylor  B.  &  H.  v.  Ta3ior,  79 
Texas,  il2;  Green  v.  Cross,  79  Texas,  132;  Texas  &  Pac.  Ry.  Co. 
V.  Bradford,  66  Texas,  735. 

The  rule  that  the  servant  does  not  assume  the  risk  of  danger  from 
unsafe  places  or  appliances,  due  to  negligence  of  the  master,  does  not 
have  reference  to  such  dangers  as  result  from  positions  or  attitudes 
voluntarily  occupied  by  him  for  his  own  purposes,  and  which  are 
not  necessary  nor  reasonably  incident  to  the  performance  of  his  work 
as  a  servant;  and  the  instruction  **that  McHale  in  taking  the  position 
he  did,  did  not  assume  the  risk  of  any  danger  from  the  door  falling 
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off  because  of  unsafe  and  defective  appliances/'  etc.,  is  erroneous  in 
applying  this  doctrine,  regardless  of  the  question  whether  the  situa- 
tion of  the  deceased  was  such  under  the  circumstances  as  to  bring  him 
within  the  protection  of  this  presumption  as  being  a  servant  in  the 
performance  of  his  duty.  Texas  Central  Ry.  Co.  v.  Waller,  66  S. 
W.  Rep.,  466;  20  Amer.  &  Eng.  Enc.  of  Law  (2d  ed.),  pp.  57,  78; 
1  Shearman  &  Redfield  on  Neg.  (5th  ed.),  sec.  190;  Texas  &  N.  0. 
R.  R.  Co.  V.  Skinner  (Tex.  Civ.),  23  S.  W.  Rep.,  1001;  Ellsworth 
V.  Metheney  (U.  S.  Cir.),  104  Fed.  Rep.,  119;  Brown  v.  Byroads, 
47  Ind.,  435. 

A  verdict  in  a  case  of  injury  resulting  in  death  for  a  sum  greater 
than  the  actual  pecuniary  injury  caused  by  the  act  complained  of, 
according  to  the  evidence  of  pecuniary  aid  which  the  plaintiffs  would 
probably  have  derived  from  deceased,  is  deemed  in  law  excessive,  and 
when  it  is  apparent  from  the  large  amount  of  such  verdict  that  the 
jury  were  probably  influenced  by  prejudice,  passion  or  imdue  sym- 
pathy, such  verdict  is  fatally  defective,  and  should  be  set  aside. 
Rev.  Civ.  Stats,  of  Texas,  art.  3027;  Southern  Cotton  Press  Company 
V.  Bradley,  52  Texas,  587;  Houston  &  T.  C.  Ry.  Co.  v.  Cowser,  57 
Texas,  293;  International  &  G.  N.  Ry.  Co.  v.  Kindred,  57  Texas,  491. 

Lovejoy  £  ParJcer,  for  appellees. 

PLEASANTS,  Chief  Justice.— On  August  25,  1905,  John  J. 
McHale,  while  in  the  employment  of  defendant  as  foreman  of  a 
switching  crew,  engaged  in  switching  cars  in  appellant's  yard  at 
Houston,  received  injuries  to  his  person  by  being  struck  by  a  door 
wliich  fell  from  one  of  the  cars  in  said  yard,  and  as  a  result  of  said 
injuries  his  death  occurred  in  a  few  minutes.  This  suit  was  brought 
by  appellee,  Margaret  McHale,  the  widow  of  said  John  McHale,  for 
herself  and  as  next  friend  of  seven  minor  children  of  the  deceased, 
named  in  the  petition,  to  recover  the  damages  sustained  by  herself 
and  said  children  by  reason  of  the  death  of  said  McHale,  which  they 
allege  was  caused  by  the  nep:ligence  of  the  appellant.  The  grounds 
of  negligence  alleged  are:  First,  that  said  car  and  door  were  not 
provided  with  proper  and  necessary  appliances  to  hold  the  door  in 
position,  or  if  provided  with  such  appliances,  then  the  same  were 
in  an  unsafe  and  defective  condition.  Second,  that  the  employes  in 
charge  of  the  train  of  which  said  car  was  a  part  set  the  same  in 
motion  with  a  sudden  jerk  and  thereby  imparted  to  said  car  an  un- 
necessary jar  which  caused  the  door  to  fall. 

The  defendant  answered  by  general  demurrer  and  general  denial 
and  by  pleas  of  assumed  risk  and  contributory  negligence,  and  fur- 
ther pleaded  that  if  defendant  was  negligent  as  charged  by  plaintiff, 
such  negligence  was  not  the  proximate  cause  of  the  injuries  received 
by  McHale  and  defendant  can  not  be  held  liable  therefor. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiffs  in  the  sum  of  $16,500. 

The  only  issue  of  negligence  on  the  part  of  appellant  submitted  to 
the  jury  was  predicated  upon  the  first  ground  of  negligence  alleged 
in  the  petition.     The  evidence  shows  that  at  the  time  of  his  injury 
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deceased  was  in  the  employment  of  defendant  as  foreman  of  a 
switching  crew,  and  on  the  day  he  was  injured  and  during  the  time 
immediately  preceding  the  accident  was  engaged  in  switching  cars 
and  making  up  trains  in  defendant's  yard  in  the  city  of  Houston. 
The  crew  which  was  working  under  his  direction  consisted  of  an 
engineer,  fireman  and  two  brakemen.  There  were  a  number  of 
tracks  in  the  yard  and  one  of  them  was  occupied  by  a  train  which 
had  just  been  made  up  by  McHale's  crew  and  was  about  ready  to 
start  out  on  the  road.  This  train  was  composed  of  forty  or  fifty 
freight  cars.  After  this  train  was  made  up  the  work  of  the  switch- 
ing crew  had  to  be  suspended  until  the  train  pulled  out,  as  the  next 
work  to  be  done  required/ the  use  of  the  track  upon  which  said 
train  was  standing.  When  this  condition  arose  McHale  informed  .his 
men  that  the  work  would  be  suspended  until  the  train  before  men- 
tioned moved  out.  At  the  time  this  occurred  deceased  was  near  the 
switch  engine,  which  was  on  a  different  track  from  that  on  which 
the  out-going  train  was  standing,  and  about  300  feet  distant  there- 
from. After  giving  these  directions  he  walked  over  to  the  train  and 
sat  down  near  the  track  in  the  shade  cast  by  a  large  boxcar  in  said 
train.  He  was  soon  joined  there  by  C.  F.  Strange,  fireman  of  the 
switch  engine,  and  the  two  sat  there  engaged  in  conversation  for  a 
short  time.  They  were  expecting  the  train  to  start  at  any  time. 
Just  before  the  accident  occurred  Strange  got  np  and  started  to  his 
engine.  After  going  a  short  distance  he  looked  back  and  saw  McHale 
reclining  on  his  elbow  with  his  back  to  the  train.  In  a  few  seconds 
after  this  the  train  started  and  he  heard  an  alarm  given  by  the 
brakeman  on  the  train  for  the  purpose  of  notifying  the  crew  that 
an  accident  had  occurred.  He  went  immediately  to  McHale  and 
found  that  the  door  of  the  boxcar,  by  which  he  was  reclining,  had 
fallen  oflf  the  car  and  struck  him  upon  the  head  and  breast.  McHale 
was  unconscious  when  Strange  reached  him  and  died  in  about  ten 
minutes.  The»brakeman  upon  the  train  saw  the  door  fall  from  the 
car  and  strike  McHale.  He  tried  to  warn  him  but  could  not  do  so 
in  time  to  prevent  the  accident.  The  car  from  which  the  door  fell 
l)elonged  to  a  connecting  carrier  of  appellant,  and  when  it  came  into 
the  yard  the  day  before  the  door  was  off  and  lying  on  the  floor  of 
the  car.  This  door  was  hung  to  the  car  at  the  top  by  fasteners  which 
worked  on  rollers  placed  in  a  gutter-shaped  track.  This  track  ran  back 
from  the  opening  for  a  distance  equal  to  the  width  of  the  door  and 
was  supported  by  brackets.  At  the  end  of  the  track  a  block  was 
fastened  to  the  car  to  prevent  the  door  from  slidiftg  off  when  it  was 
pushed  back  in  opening  it.  When  this  car  was  examined  on  the  day 
it  came  into  the  yard  the  rollers  were  gone,  several  of  the  brackets 
which  supported  the  track  were  missing,  and  the  track  was  sagged 
down  to  a  considerable  extent,  and  the  block  at  the  end  of  the  track 
was  partially  gone  and  the  portion  which  remained  was  rotten.  The 
inspector  marked  the  car  ''bad  order"  and  directed  the  car  repairer 
to  fix  it.  The  car  repairer  testified  that  he  got  rollers  and  replaced 
the  door  on  the  track  and  drove  some  nails  in  the  block  at  the  end 
of  the  track.  He  did  not  raise  the  sagged  places  in  the  track  or  put 
any  brackets  on  to  replace  those  which  were  missing,  and  he  testi- 
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fied  that  the  nails  he  drove  in  the  stop  block  did  veiy  little  good, 
because  of  the  decayed  condition  of  the  portion  of  the  block  that 
was  left.  The  brakeman  who  saw  the  accident  testified  that  just  as 
the  train  started  he  saw  the  door  fall  and  strike  McHale,  and  that 
it  fell  down  from  the  top^ ,  the  bottom  edge  striking  the  deceased 
across  the  face  and  breast.  The  marks  upon  deceased  show  conclu- 
sively that  the  door  struck  him  in  this  way.  There  is  no  evidence 
that  the  train  was  started  with  any  unusual  jerk. 

We  conclude  from  this  testimony  that  the  fall  of  the  door  was 
due  to  the  defective  condition  of  its  fastening;  that  these  defects 
were  known  to  appellant's  employes  charged  with  the  duty  of  dis- 
covering and  repairing  them;  that  said  employes  were  guilty  of  neg- 
ligence in  failing  to  make  the  proper  repairs,  and  such  n^ligence 
was  the  proximate  cause  of  McHale^s  death. 

The  first  assignment  of  error  presented  by  appellant  is  as  follows: 
''The  court  erred  in  overruling  the  motion  for  new  trial  on  the 
ground  that  the  verdict  of  the  jury  was  contrary  to  the  law  and  the 
evidence  in  this,  that,  according  to  the  undisputed  evidence,  the  de- 
ceased, J.  J.  McHale,  at  the  time  and  place  of  his  injury  was  not  in 
the  performance  of  any  duty  to  defendant,  as  a  servant,  and  was  not 
occupying  any  position  or  attitude  necessaiy  or  incident  to  the  per- 
formance of  his  duty  to  defendant,  as  a  servant,  and  was  not  injured 
as  a  proximate  result  of  defendant's  failure  to  furnish  reasonably 
safe  appliances  and  machinery,  or  a  reasonably  safe  place  in  which 
for  him  to  work  as  a  servanf 

The  fact  that  the  deceased  was  not  in  the  active  performance  of 
the  duties  of  his  employment  at  the  time  he  was  injured  can  not 
relieve  appellant  from  liability.  Pretermitting  for  the  present  a  dis- 
cussion of  the  issues  of  assumed  risk  and  contributoiy  n^ligence, 
the  evidence  shows  that  deceased  was  rightfully  in  appellant's  yard 
and  near  its  track,  and  if  not  negligent  himself  in  assuming  the 
position  he  did  near  said  track  and  he  did  not  assume  the  nsk  of 
being  struck  by  the  falling  car  door,  appellant  owed  him  the  duly 
of  exercising  ordinary  care  to  prevent  injuring  him.  St.  Louis,  A. 
&  T.  By.  Co.  V.  Welch,  72  Texas,  302;  East  Line  &  B.  B.  By.  Co, 
V.  Scott,  71  Texas,  710. 

In  the  first  case  cited  the  plaintifiE,  who  was  foreman  of  a  bridge 
gang,  was  asleep  at  the  time  of  his  injury  in  a  car  on  a  side  track 
provided  by  the  company  for  that  purpose.  While  thus  resting  he 
was  injured  by  the  negligence  of  other  employes  of  appellant,  who 
were  operating  a  train  over  the  road.  Under  these  facts  our  Supreme 
Court  held  that  plaintiff  was  on  duty  at  the  time  he  was  injured  and 
therefore  the  doctrine  of  fellow  servants,  as  then  enforced  in  this 
State,  was  applied  and  recovery  denied  on  the  ground  that  the  injury 
was  due  to  the  negligence  of  a  fellow  servant.  In  discusaing  the 
question  in  that  case.  Judge  Gaines  says:  ''He  was  liable  to  be 
called  upon  at  any  moment  to  go  out  with  the  gang  upon  dnij  upon 
the  road.  We  think  he  must  be  held  to  have  been  upon  duty  at  the 
time  he  received  the  injury.  That  the  accident  occurred  when  he 
was  resting  from  his  labors  we  think  makes  no  difference.  He  was 
subject  to  the  call  of  the  company  at  the  time,'  and  his  case  differs 
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from  that  of  other  servants  who  engage  for  certain  hours  of  em- 
ployment and  who  are  injured  during  the  interval  in  which  the 
master  has  no  claim  upon  their  services/' 

If  in  the  case  cited  the  plaintiff  was  in  the  performance  of  his 
duty  at  the  time  he  was  injured,  the  deceased  in  this  case  while  wait- 
ing beside  the  track  upon  which  he  was  to  resume  work  must  be 
held  to  have  been  in  the  performance  of  duty  and  appellant  would 
be  liable  if  it  failed  to  use  ordinary  care  to  render  the  place  in 
which  he  was  so  waiting  reasonably  safe  and  he  was  injured  as  a 
result  of  said  negligence. 

The  proposition  and  argument  of  appellant  submitted  under  this 
assignment  are  predicated  upon  the  assumption  that  the  condition 
of  the  car  door  only  rendered  it  unsafe  to  a  person  occupying  the 
position  in  which  deceased  placed  himself,  which  appellant  claims 
was  one  of  unusual  danger.  We  do  not  think  this  assumption  finds 
any  support  in  the  evidence.  Of  course,  the  accident  would  not  have 
occurred  just  as  it  did  but  for  the  position  in  which  deceased  had 
placed  himself.  But  the  size  and  weight  of  the  car  door  was  such 
that  appellant  should  reasonably  have  anticipated  that  its  fall  might 
seriously  injure  anyonfe  near  enough  to  the  track  to  be  struck  by  it 
in  falling,  and  could  reasonably  anticipate  that  employes  working 
in  said  yard  would,  in  the  performance  of  the  duties  of  their  em- 
ployment, be  required  to  pass  or  be  in  such  close  proximity  to  said 
car  that  they  might  be  struck  by  the  falling  door.  It  was  not  essen- 
tial to  appellant's  liability  that  it  should  be  held  to  have  reasonably 
anticipated  that  an  injury  should  occur  in  the  exact  way  or  in  the 
same  degree  as  that  which  did  occur,  but  only  that  it  should  rea- 
sonably have  anticipated  that  some  injury  of  like  character  might 
have  resulted  from  the  failure  to  use  ordinary  care  to  properly 
secure  the  door. 

It  is  well  enough  just  here  to  dispose  of  the  question  of  assumed 
risk  and  contributory  negligence  raised  by  subsequent  assignments 
of  error.  The  evidence  shows  that  it  was  a  usual  bccurrence  for  car 
doors  to  fall  from  cars  which  were  being  handled  in  appellant's  yard 
at  Houston,  and  that  the  deceased  had  been  working  in  said  yard 
for  such  a  length  of  time  that  by  the  use  of  ordinary  care  in  the 
performance  of  his  duties  he  should  have  known  that  doors  were 
likely  to  fall  from  cars  which  were  being  handled  in  said  yard.  There 
is,  however,  no  evidence  that  it  was  a  usual  occurrence  for  trains 
prepared  and  ready  to  be  sent  out  on  the  road  to  contain  cars  with 
defective  door  fastenings  or  with  doors  that  were  likely  to  fall  off 
when  the  train  was  put  in  motion.  The  rules  of  the  service  required 
that  cars  brought  into  the  yard  should  be  inspected  and  made  rea- 
sonably safe  before  they  were  sent  out  in  a  train,  and  there  is  nothing 
in  the  evidence  to  indicate  that  the  deceased  had  any  reason  to  think 
that  this  duty  had  not  been  performed  by  those  charged  therewith 
in  reference  to  the  train  in  question.  The  evidence  further  shows 
that  the  position  occupied  by  the  deceased  at  the  time  of  the  acci- 
dent was  not  necessarily  dangerous.  -  He  was  in  a  half  sitting  or 
reclining  position  resting  upon  his  elbow,  but  his  proximity  to  the 
trftin  waa  not  such  as  to  place  him  in  any  danger  from  its  movement 
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if  the  door  had  not  fallen.  Upon  these  facts  the  jury  were  justified 
in  the  finding  that  the  injury  to  the  deceased  was  not  the  result  of 
any  risk  assumed  by  him  and  was  not  contributed  to  by  any  want 
I  of  ordinary  care  on  his  part.  These  conclusions  dispose  of  the  ques- 
;  tions  presented  by  the  first,  third,  fourth  and  fifth  assignments  and 
none  of  said  assignments  can  be  sustained. 

The  second  assignment  predicates  error  upon  the  refusal  of  the 
trial  court  to  grant  a  new  trial  on  the  ground  that  the  alleged  neg- 
ligence of  appellant  in  failing  to  provide  proper  fastenings  for  the 
car  door  was  not  the  proximate  cause  of  the  injury  to  deceased. 
Under  this  assignment  it  is  contended  that  the  appliances  by  which 
the  door  was  fastened  to  the  car  were  such  as  were  in  ordinary  use  by 
railroad  companies  and  were  in  good  condition  at  the  .time  of  the 
accident.  From  our  conclusions  of  fact  before  set  out  it  follows  that 
this  assignment  can  not  be  sustained.  The  evidence  warrants,  if 
it  does  not  compel,  the  finding  that  the  appliances  mentioned  were 
not  in  good  condition  and  that  this  was  the  proximate  cause  of  de- 
ceased's injury. 

The  sixth  assignment  complains  of  the  ruling  of  the  trial  court 
in  permitting  the  appellee  to  introduce  in  evidence  a  part  of  the 
answers  of  her  witness,  C.  W.  Bruton,  and  not  requiring  her  to  in- 
troduce the  whole  of  said  answers. 

While  the  portion  of  the  answer  which  appellee  declined  to  intro- 
duce was  not  a  necessary  part  of  the  answer  to  the  question  propounded 
to  the  witness,  it  was  entirely  germane  thereto  and  in  no  sense  un- 
responsive, and  it  is  not  good  practice  to  permit  a  party  to  a  suit 
to  thus  withhold  from  the  jury  portions  of  the  testimony  of  witnesses 
whose  depositions  have  been  taken  by  such  party  when  the  testimony 
so  withheld  is  not  subject  to  the  objection  that  it  is  not  responsive 
to  the  question  propounded.  This  ruling  of  the  trial  court,  however, 
could  not  have  harmed  appellant,  because  the  testimony  so  withheld 
related  solely  to  the  position  occupied  by  the  deceased  at  the  time 
he  was  injured  and  this  was  shown  by  other  undisputed  evidence. 
In  addition  to  this,  the  testimony  of  this  witness  on  this  point  was 
put  in  evidence  by  the  appellant  and  it  would  be  unreasonable  to 
presume  that  any  issue  could  have  been  raised  in  the  minds  of  the 
jury  as  to  the  position  occupied  by  the  deceased  at  the  time  he  was 
injured,  and  therefore  no  possible  harm  could  have  resulted  from  the 
appellant  being  forced  to  make  the  witness  Bruton  its  witness  in 
'  order  to  obtain  the  benefit  of  his  testimony  on  this  point. 

The  seventh,  eighth  and  ninth  assignments  complain  of  the  ruling 
of  the  trial  court  in  admitting  in  evidence,  over  the  defendant's  ob- 
jection, the  testimony  of  three  witnesses  for  plaintiflE  to  the  effect 
that  in  the  opinion  of  each  of  such  witnesses  the  door  of  the  car 
would  not  have  fallen  if  it  had  been  provided  with  proper  fastenings 
and  such  fastenings  were  in  good  condition,  and  afterwards  permit- 
ting plaintiff's  attorney  to  withdraw  such  testimony  from  the  jury. 
If  it  be  conceded  that  the  evidence  was  improperly  admitted  over  the 
objections  interposed  by  defendant,  as  it  was  subsequently  withdrawn 
from  the  consideration  of  the  jury  we  can  not  presume  that  the  jury 
were  influenced  thereby.     Other  evidence  introduced  upon  this  issue 
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was  amply  suflScient  to  sustain  the  verdict.  There  was  nothing  in 
the  character  of  this  testimony  that  would  tend  to  influence  or  excite 
the  minds  of  the  jury,  and  there  is  no  reason  to  suppose  that  it 
was  given  any  consideration  by  them  after  it  was  withdrawn. 
Smyth  V.  Caswell,  67  Texas,  576^  677. 

The  t«nth  and  eleventh  assignments  complain  of  the  refusal  of  the 
trial  court  to  permit  the  defendant  to  introduce  the  testimony  of 
the  witnesses  Langston  and  Bunnells  to  the  effect  that  in  the  opinion 
of  such  witnesses  as  experienced  railroad  operatives  the  position 
occupied  by  the  deceased  at  the  time  of  his  injury  was  dangerous. 
This  testimony  was  objected  to  by  the  'plaintiff  on  the  ground  that 
the  question  was  not  a  proper  subject  for  expert  testimony  and  to 
permit  witnesses  to  express  their  opinion  upon  this  subject  would 
be  an  invasion  of  the  province  of  the  jury,  it  being  for  the  jury 
to  say  whether,  under  the  circumstances  shown  by  the  evidence,  the 
position  occupied  by  the  deceased  was  dangerous.  We  think  these 
objections  to  the  testimony  were  properly  sustained  and  the  assign- 
ments should  be  overruled. 

The  twelfth  assignment  complains  of  the  following  paragraph  of 
the  court's  charge: 

*'The  said  McHale  upon  entering  and  so  long  as  he  continued  in 
the  service  assumed  the  risks  which  were  ordinarily  incident  to  the 
service  in  which  he  was  engaged;  risks  which  were  obvious  and  risks 
which  were  known  to  him  or  would  necessarily  have  been  known  to  him 
by  the  exercise  of  ordinary  care  in  the  discharge  of  his  duties.  He  did 
not,  however,  assume  risks  which  arose  from  the  negligence  of  defend- 
ant until  he  became  aware  thereof,  or  in  the  exercise  of  ordinary 
care,  in  the  discharge  of  his  duty,  would  necessarily  have  become 
aware  thereof;  and  he  had  a  right  to  assume  that  the  defendant  would 
use  ordinary  care  in  the  performance  of  its  duty  until  he  knew,  or 
in  the  exercise  of  ordinary  care  would  have  known,  the  contrary.'' 

The  objection  urged  to  this  charge  is  that  it  assumed  that  there 
was  negligence  on  the  part  of  the  defendant.  We  think  the  ob- 
jection hypercritical  even  when  this  paragraph  of  the  charge  is  con- 
sidered without  regard  to  other  portions  of  the  charge.  The  charge 
pointedly  submits  the  issue  of  defendant's  negligence  to  the  jury 
and  makes  plaintiff's  right  to  recover  depend  upon  a  finding  by  the 
jury  that  the  death  of  the  deceased  was  caused  by  the  defendant's 
negligence  and  they  could  not  have  understood  or  inferred  from 
the  charge  that  the  trial  judge  had  any  opinion  upon  this  issue. 

From  what  has  been  said  in  discussing  previous  assignments  it 
follows  that  the  thirteenth  assignment  can  not  be  sustained.  The 
portion  of  the  charge  complained  of  by  this  assignment  is  as  follows: 

**That  if  you  shall  believe  from  a  preponderance  of  the  evidence 
that  the  obligation  which  the  defendant  was  under  to  use  ordinary 
care  to  furnish  McHale  and  its  other  employes  engaged  in  similar 
service  in  its  yard  a  reasonably  safe  place  in  which  to  work,  required 
that  defendant  and  its  servants  and  employes,  entrusted  with  the 
duty  in  that  regard,  should  use  ordinary  care  to  provide  the  doors  of 
cars  operated  by  it  in  its  yard  with  reasonably  safe  appliances  to  hold 
Vol.  XLVII.   Civil— 24. 


370  Texas  Civil  Appeals  Eeports,  Vol.  47.    INovember, 

them  in  position,  and  such  care  to  keep  them  in  reasonably  safe  con- 
dition for  such  purpose;  and  you  believe  that  the  appliances  for 
holding  the  said  door  in  position  were  in  an  nnsafe  and  defective 
condition,  substantially  as  alleged  in  plaintiifs  petition,  and  that  such 
condition,  if  it  existed,  either  alone  or  together  with  leaving  the  door 
open  or  unfastened,  was  the  proximate  cause  of  the  door  falling  and 
striking  and  killing  McHale;  and  you  believe  that  defendant  in  per- 
mitting tlie  said  appliances  to  be  in  such  condition,  if  he  did,  should 
and  would  in  the  exercise  of  ordinary  care  have  foreseen  the  injuring 
or  killing  of  McHale  or  some  other  employe  engaged  in  similar 
service,  as  a  result  that  might  occur  from  such  condition,  if  any,  under 
the  circumstances  of  the  case,  and  have  made  provision  against  such 
result;  and  you  believe  that  defendant  in  permitting  such  condition 
of  the  appliances  to  exist,  if  it  did,  was  guilty  of  ^negligence^  and 
that  such  ^negligence'  was  the  proximate  cause  of  McHale's  injury 
and  death;  and  you  do  not  believe  that  said  McHale  was  guilty  of 
contributory  negligence,  or  assumed  risk,  which  caused  his  death,  or 
that  his  death  was  the  result  of  accident  under  succeeding  para- 
graphs of  this  charge,  you  will  return  a  verdict  for  plaintiffs,  but 
unless  you  so  find,  you  will  return  a  verdict  for  defendant/' 

The  objection  urged  to  this  charge  is  that  it  was  error  to  instruct 
the  jury  that  defendant  was  required  to  use  ordinary  care  to  fur- 
nish the  deceased  with  a  reasonably  safe  place  in  which  to  perform 
his  work,  because  the  evidence  shows  that  the  deceased  was  not  in 
the  performance  of  any  service  for  defendant  at  the  time  he  was 
injured  and  therefore  the  instruction  was  not  applicable  to  the  case 
made  by  the  evidence.  As  we  have  before  said,  we  think  this  obliga- 
tion of  the  master  to  use  ordinary  care  to  furnish  his  servant  a  rea- 
sonably safe  place  in  which  to  work  is  not  suspended  during  every 
interval  of  time  in  which  the  servant  is  not  actually  engaged  in  per- 
forming work.  When  the  servant  is  on  duty  it  matters  not  whether 
he  is  actually  engaged  ill  work,  or  is  waiting  at  the  proper  place  to 
begin  his  work  when  occasion  requires.  It  is  in  either  case  the  duty 
of  the  master  to  use  ordinary  care  to  keep  the  place  in  which  he  is 
required  to  perform  his  work  reasonably  safe. 

The  fourteenth  assignment  complains  of  the  following  paragraph 
of  the  charge: 

"Or,  if  you  believe  when  ordinary  care  is  used  to  provide  car  doors 
with  reasonably  safe  appliances  for  holding  them  in  position,  and 
such  care  is  used  to  keep  such  appliances  in  reasonably  safe  condition 
for  such  purpose,  and  such  cars  are  handled  with  ordinary  care,  that 
doors  are  nevertheless  likely  to  fall  off,  and  you  believe  the  door  fell 
off  under  such  circumstances,  then  McHale  in  placing  himself  in  a 
position  where  he  could  be  struck  by  the  falling  door  assumed  the 
risk  of  injury  and  death  therefrom,  and  you  will  likewise  return  a 
verdict  for  defendant;  but  in  this  connection  you  are  charged  that 
McHale  in  taking  the  position  he  did,  did  not  assume  the  risk  of 
any  danger  from  the  door  falling  off  because  of  unsafe  and  defective 
appliances,  if  they  were,  unless  he  knew  thereof;  or  in  the  exercise 
of  ordinary  care  must  necessarily  have  known  thereof,  and  before 
you  can  find  for  the  defendant  in  such  case,  you  must  believe  that 
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he  knew,  or  in  the  exercise  of  ordinary  care  would  necessarily  have 
known  of  the  unsafe  and  defective  condition  of  the  appliances,  if 
such  condition  existed;  but  if  you  so  find,  you  will  likewise  return 
a  verdict  for  defendant.  Or  if  you  believe  the  falling  of  the  door  was 
the  result  of  'accident,'  you  will  also  return  a  verdict  for  defendant.^' 

The  objection  to  the  charge  is  that  it  was  error  to  instruct  the 
jury  that  McHale  in  taking  the  position  he  did,  did  not  assume  the 
risk  of  danger  from  the  door  falling  oflE  because  of  defective  appli- 
ances unless  he  knew  of  such  defects,  or  in  the  exercise  of  ordinary 
care  would  necessarily  have  known  thereof.  This  instruction  ab- 
stractly considered  is  not  accurate,  because  the  servant  does  assume- 
the  risk  of  defective  appliances  if  such  defects  are  not  chargeable 
to  the  master's  negligence.  In  previous  portions  of  the  charge  the 
court  had  clearly  and  explicitly  instructed  the  jury  that  plaintiff  could 
not  recover  unless  the  jury  found  from  the  evidence  that  the  fall  of 
the  door  was  the  result  of  improper  fastenings  and  that  the  defendant 
in  permitting  such  condition  of  the  appliances  to  exist  was  guilty  of 
negligence,  and  that  unless  both  of  these  facts  were  found  by  the 
jury  they  should  return  a  verdict  for  the  defendant.  Under  this 
charge  the  jury  in  returning  a  verdict  for  plaintiff  must  have  found 
that  the  defendant  was  negligent  in  not  having  the  door  properly 
fastened.  Having  reached  this  conclusion  when  they  came  to  con- 
sider the  defense  of  assumed  risk,  they  were  not  misled  by  the  charge 
complained  of  because  having  found  that  the  defective  condition  of 
the  appliances  were  due  to  the  negligence  of  the  defendant,  the  de- 
ceased would  not  have  assumed  the  risk  of  danger  from  such  defects 
unless  he  knew  of  them  or  would  have  known  of  them  by  the  exer- 
cise of  ordinary  care,  and  this  charge  furnished  sufficient  instruction 
to  enable  the  jury  to  understand  and  determine  the  issue  of  assumed 
risk.  Texas  &  N.  0.  By.  Co.  v.  Black,  44  S.  W.  Bep.,  675;  Inter- 
national &  G.  K  By.  v. "Trump,  97  S.  W.  Bep.,  466. 

The  trial  court  did  not  err  in  refusing  special  instruction  No.  4, 
requested  by  defendant,  the  refusal  of  which  is  complained  of  by 
the  fifteenth  assignment.  The  instructions  contained  in  the  refused 
charge  had  already  been  given  by  the  court  and  should  not  have  been 
repeated. 

The  sixteenth  and  seventeenth  assignments  complain  of  the  refusal 
of  the  trial  court  to  give  special  instructions  requested  by  the  de- 
fendant submitting  the  issue  of  assumed  risk.  We  hardly  think  the 
issue  of  assumed  risk  was  raised  by  the  evidence  in  this  case.  It 
is  often  difiicult  to  distinguish  between  assumed  risk  and  contribu- 
tory negligence  when  the  law  applicable  to  these  distinct  defenses  is 
sought  to  be  applied  to  the  facts  of  a  particular  case.  Whenever  one 
is  consciously  negligent  in  the  doing  of  an  act  or  in  the  failure  to 
act  he  might  be  said  to  assume  the  risk  of  such  negligence;  but 
this  is  not  assumed  risk,  as  that  term  is  used  in  the  rule  of  law 
which  exempts  the  master  from  liability  for  injury  to  the  servant 
due  to  a  cause  ordinarily  incident  to  the  service  in  which  he  is  en- 
gaged, or  from  injury  due  to  the  dangerous  condition  surrounding 
the  service  of  which  the  servant  had  notice  or  in  the  exercise  of 
ordinary  care  should  have  known.     One  may  be  so  careful  as  to  be 
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entirely  free  from  negligence  in  the  maimer  in  which  he  performs  his 
work  and  yet  because  of  the  danger  necessarily  incident  to  the  work 
or  due  to  conditions  within  his  Imowledge  or  of  which  he  must  have 
known,  had  he  exercised  ordinary  care,  he  can  not  recover  for  in- 
juries while  in  the  performance  of  such  work  on  the  ground  that  he 
has  assumed  the  risk  of  such  injuries.  If  the  issue  of  assumed  risk 
was  raised  by  the  evidence  it  was  properly  submitted  to  the  jury  by 
the  charge  given  by  the  court  and  there  was  no  error  in  refusing 
instructions  requested  by  the  defendant  upon  said  issue. 

The  charge  of  the  court  properly  submitted  the  issue  of  contribu- 
tory negligence  and  therefore  it  was  not  error  to  refuse  the  special 
instruction  requested  by  defendant  submitting  such  issue,  and  the 
eighteenth  assignment  which  predicates  error  upon  the  refusal  of  such 
instruction  can  not  be  sustained. 

There  is  no  merit  in  the  nineteenth  assignment  which  assails  the 
verdict  on  the  ground  that  it  is  excessive.  The  deceased  was  43 
years  old  at  the  time  of  his  death  and  was  earning  $100  per  month. 
The  widow  was  42  and  the  seven  minor  plaintiffs  are  of  ages  from 
3  to  13  years  respectively.  The  testimony  shows  that  the  deceased 
was  sober  and  industrious  and  was  affectionate  and  attentive  to  his 
wife  and  children.  We  can  not  say  that  the  amount  of  the  verdict 
is  so  large  as  to  indicate  that  the  jury  were  influenced  by  passion, 
prejudice  or  other  improper  motive. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Jerome  B.  Cochran  et  al.  v.  Frederick  Moerer, 

Decided  November  6,  1907. 

1. — ^ZMue  of  Fact — ^Appeal — ^Practice. 

The  Appellate  Courts  will  not  reverse  a  case  on  an  issue  of  fact  passed 
upon  by  a  jury  if  there  is  any  evidence  in  the  record,  which,  viewed  m  the 
light  most  favorable  to  the  appellee,  is  sufficient  to  support  the  verdict. 

2. — PosBestion — Limitation — ^Fact  Case. 

In  a  suit  of  trespass  to  try  title,  involving  boundary,  evidence  as  to 
the  nature  and  extent  of  defendant's  possession  considered,  and  held  sufficient 
to  support  a  finding  in  favor  of  defendant's  plea  of  ten  years'  limitation. 

8. — ^Possession — ^Intermptlon — ^Limitation. 

C.  and  M.  each  claimed  title  to  a  strip  of  land  which  was  in  the  actual 
possession  of  M.  C.  built  a  fence  so  as  to  include  the  land  in  his  own  en- 
closure; a  short  time  thereafter  M.  removed  the  fence;  the  possession  of  M. 
was  in  no  other  way  disturbed  than  by  the  building  of  the  fence.  Held, 
the  building  of  the  fence  did  not  so  break  the  continuity  of  M.'s  possession 
as  to  interrupt  the  running  of  the  statute  of  limitation  in  his  favor. 

4. — ^Error  in  Judgment — Correction — ^Practice. 

Where  a  disclaimer  was  ambiguous  in  its  description  of  the  land  to  whioh 
it  referred,  and  the  trial  court  misinterpreted  the  description,  the  matter 
should  have  been  brought  to  the  attention  of  the  trial  court,  else  no  complaint 
can  be  considered  on  appeal. 
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Error  from  the  Sixty-First  District  Court,  Harris  County.  Tried 
below  before  Hon.  Norman  6.  Elittrell. 

Tharp  £  Whitehead  and  Ewing  A  Ring,  for  plaintiffs  in  error. — That 
the  evidence  is  legally  insufficient,  independent  of  being  short  in  time, 
to  meet  the  requirement  of  such  possession,  with  cultivation,  use  or 
enjoyment,  as  is  exclusive,  hostile,  or  adverse  to,  or  entirely  incon- 
sistent with,  the  claim  of  the  true  owner,  see  Murphy  v.  Welder,  58 
Texas,  241;  Puentes  v.  McDonald,  85  Texas,  135,  136;  Broom  v. 
Pearson,  98  Texas,  474,  and  Cook  v.  Lister,  15  Texas  Civ.  App.,  31. 

That  limitation  was  suspended  duriner  the  period  commencing  Janu- 
ary 28,  1861,  and  ending  March  30,  1870,  see  Sayles  Texas  Civ.  Stats., 
art.  3366. 

That  the  requisite  continuity  was  broken  between  the  calf  pasture 
period  and  the  Hal  .7  an  J  Neubar  perioci,  so  that  the  possession  under 
one  period  could  not  be  tacked  to  the  other,  as  the  trial  court  dis- 
tinctly told  the  jury  in  its  charge,  see  Sayles'  Texas  Civ.  Stats.,  art. 
3348,  defining  peaceable  possession  to  be  ''such  as  is  continuous,"  etc. 

That  the  entry  upon  and  fencing  of  the  land  by  Cochran  and  Sette- 
gast  interrupted  limitation  under  the  period  after  the  Halff  and  Neu- 
bar  fence  went  up,  r 3  the  trial  court  pointedly  informed  the  jury,  see 
Brickett  v.  Spofford,  14  Gray  (Mass.),  514;  Brolaskey  v.  McClain,  61 
Pa.  St.,  146;  Henderson  v.  Griffin,  5  Pet.  (XJ.  S.),  158;  1  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  pp.  836-837. 

That  to  make  out  ten  years'  limitation,  cultivation,  use  or  enjoy- 
ment had  to  concur  with  the  fencing,  continuously,  see  Peden  v.  Cren- 
shaw, 98  Texas,  365,  370;  Niday  v.  Cochran  (Texas  Civ.  App.),  93 
S.  W.  Rep.,  1027. 

That  where  the  trial  court,  on  account  of  the  legal  insufficiency  of 
the  evidence,  might  have  given  a  peremptory  instruction,  it  is  proper 
for  this  court  to  reverse  and  render,  see  Henne  v.  Moultrie,  97  Texas, 
216. 

That  proof  of  the  element  of  time,  under  a  plea  of  limitation,  must 
be  clear,  and  not  indefinite  or  uncertain,  see  Broom  v.  Pearson,  98 
Texas,  473-474 ;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  887,  and  cases 
cited. 

That  where,  under  the  rule  of  law  as  to  certainty  in  the  proof,  all 
reasonable  minds  must  conclude  that  the  period  of  adverse  possession 
and  use  is  not  made  out,  the  issue  will  be  controlled  as  matter  of  law, 
see  Lee  v.  International  &  G.  N.  By.  Co.,  89  Texas,  588. 

That  the  entry  and  fencing  by  the  plaintiffs,  Cochran  and  Sette- 
gast,  in  open  daylight  under  claim  of  ownership,  brought  to  the  notice 
of  defendant  as  shown  by  the  conversation  with  his  son,  C.  Moerer, 
interrupted  the  adverse  possession,  if  such  there  was,  so  as  to  stop 
limitation,  see  Brickett  v.  Spoflford,  14  Gray  (Mass.),  514;  Brolaskey 
V.  McClain,  61  Pa.  St.,  146;  Henderson  v.  Griffin,  5  Pet.  (U.  S.),  158; 
1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  836-837. 

That  the  statement  of  a  witness,  which  a  physical  condition  con- 
demns, is  not  more  than  a  sciniUla,  see  Texas  &  Pac.  Ey.  Co.  v.  Ball, 
96  Texas,  625. 

That  if  the  evidence  were  not  legally  insufficient  the  verdict  would 
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be  condemned  because  clearly  wrong,  as  against  the  manifest  weight 
of  the  evidence,  see  Harnage  v.  Berry,  43  Texas,  568-569,  a  case  very 
similar  in  some  features;  Missouri  Pac.  By.  v.  Someii,  78  Texas,  439. 

A.  B.  &  W.  P.  Hamblen  and  Fisher,  Sears  &  Campbell,  for  defend- 
ant in  error. — That  tlie  facts  show  adverse  and  peaceable  possession  for 
ten  years.  1  Cyclopedia  of  Law  &  Proc.,  pp.  983,  984  and  985,  and 
cases  cited;  Bichards  v.  Smith,  67  Texas,  610;  Texas  &  P.  By.  v.  May- 
nard,  51  S.  W.  Bep.,  255;  Dunn  v.  Taylor,  94  S.  W.  Bep.,  351;  Mc- 
Carty  v.  Johnson,  20  Texas  Civ.  App.,  187. 

Whether  possession  is  adverse,  and  such  as  will  afford  the  party 
claiming  it  the  protection  given  by  the  statute,  is  a  question  of  fact 
for  the  determination  of  the  jury,  in  view  of  all  the  evidence  before 
them.  Word  v.  Drouthett,  44  Texas,  370;  Gunter  v.  Meade,  78  Texas, 
638. 

When  there  is  evidence  to  support  a  verdict,  and  the  court  below 
has  refused  a  new  trial,  the  judgment  will  not  be  reversed,  although 
there  was  much  evidence  tending  to  an  opposite  conclusion  from  that 
at  which  the  jury  arrived,  and  the  Appellate  Court  may  not  be  well 
satisfied  with  the  correctness  of  the  finding.  Anderson  v.  Anderson,  23 
Texas,  641;  Owens  v.  Missouri  Pac.  By.,  67  Texas,  681;  Smith  v. 
Pierce,  62  S.  W.  Bep.,  1074;  Gulf,  C.  &  S.  F.  By.  v.  Johnson,  10 
Texas  Civ.  App.,  262;  Latham  v.  Selkirk,  11  Texas,  321. 

The  land  being  in  defendant's  possession,  that  possession  was  not 
broken  by  Cochran  fencing,  too.    Cobb  v.  Bobertson,  99  Texas,  138. 

McMEANS,  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  for  43.7  acres  of  land  out  of  the  west  half  of  the  Luke  Moore 
league,  in  Harris  County,  brought  by  Jerome  B.  Cochran  and  W.  J. 
Settegast,  Jr.,  plaintiffs  below,  against  Frederick  Moerer,  defendant 
below.  The  answer  set  up  a  plea  of  not  guilty,  the  several  pleas  of 
limitation,  and  a  plea  that  defendant  owned  the  land  in  controversy, 
describing  it  by  metes  and  bounds,  and  adding,  following  the  descrip- 
tion: "Being  the  same  land  plaintiffs  sue  for  except  a  strip  9  feet 
wide  along  said  dividing. line  throughout  its  entire. length,  and  being 
the  same  land  to  which  the  plea  of  limitation  herein  applies,  and  the 
same  land  which  plaintiffs  describe  as  a  part  of  lot  No.  13.'*  The  is- 
sues of  the  case  were  of  boundary  and  ten  years'  limitation,  the  ques- 
tion of  boundary  being  dependent  upon  the  inquiry  as  to  whether  the 
land  in  controversy  was  a  part  of  a  tract  purchased  and  claimed  by 
plaintiffs  in  lot  13,  or  a  part  of  a  tract  purchased  and  claimed  by  de- 
fendant in  lot  8,  adjoining  lot  13,  according  to  a  subdivision  of  the 
west  half  of  the  Luke  Moore  league  as  made  June  15,  1838,  by  the 
district  surveyor,  Henry  Trott. 

A  verdict  for  Moerer  was  reversed  by  this  court  for  error  in  the 
charge,  on  the  issue  of  limitation,  in  submitting  Bray's  bayou  as  the 
fourth  side  of  an  enclosure,  if  of  such  nature  and  depth  as  to  consti- 
tute a  barrier,  when  there  was  no  evidence  as  to  the  nature  or  char- 
acter of  the  stream.    31  Texas  Civ.  App.,  495. 

On  second  appeal,  the  Court  of  Civil  Appeals  for  the  Fourth  Dis^ 
trict  resolved  the  issue  of  boundary  as  matter  of  law  in  favor  of  the 
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plaintiffs,  and  remanded  the  cause  for  another  trial,  solely  on  the  issue 
of  ten  year  limitation.    39  Texas  Civ.  App.,  75. 

At  the  last  trial  the  ease  was  tried,  in  obedience  to  the  mandate  of 
the  Court  of  Civil  Appeals,  solely  upon  the  issue  of  ten  years'  limita- 
tion. The  result  was  a  verdict  and  judgment  for  defendant,  and  plain- 
tiffs bring  the  case  on  a  writ  of  error  before  this  court  for  revision. 

By  their  first  assignment  plaintiffs  in  error  complain  of  the  refusal 
of  the  court  to  grant  to  them  a  new  trial  because  the  verdict  was  with- 
out any  evidence  in  its  snpport  in  finding  that  the  defendant  had  been, 
before  the  commencement  of  this  suit,  in  peaceable  and  adverse  pos- 
session of  the  tract  of  land  in  controversy,  or  some  part  thereof,  claim- 
ing the  whole  continuously,  for  ten  years  computable  in  his  favor. 

Their  second  assignment  is  based  upon  the  refusal  of  the  court  to 
give  in  charge  to  the  jury  the  first  special  instruction,  to  the  effect 
that  the  evidence,  being  insufficient  in  law  to  sustain  the  plea  of  ten 
years*  limitation,  to  find  a  verdict  for  the  plaintiffs.  These  assignments 
are  grouped  by  plaintiffs  in  error  in  their  brief,  and  under  them  is 
presented  the  proposition  that  the  evidence  was  legally  insufficient  to 
show  use  or  enjoyment  of  the  land,  or  peaceable  or  adverse  possession 
for  the  length  of  time  required  to  sustain  the  ten  years*  plea  of  limi- 
tation. 

Error  is  predicated  upon  the  refusal  of  the  court  to  instruct  the 
jury  as  requested  in  plaintiffs  in  error's  second  special  charge,  which  is 
as  follows:  "The  evidence  is  insufficient  in  law  to  sustain  the  ten 
years*  plea  of  limitation  under  the  facts  relating  to  the  enclosure 
claimed  to  have  existed  for  a  calf  pasture,  and  you  will  not  find  for 
defendants  under  their  plea  of  limitations  on  that  branch  of  the  case.** 

The  jury  being  the  judges  of  the  facts,  the  weight  of  the  testimony 
and  credibility  of  the  witness,  this  court  will  look  no  further  than  to 
see  whether  the  evidence  before  them  warranted  their  finding  in  favor 
of  the  defendant  in  error  on  his  plea  of  ten  years*  limitation,  and  jus- 
tified the  court  in  submitting  that  issue  to  the  jury,  and  if  it  is  found 
that  the  testimony  most  favorable  to  the  defendant  warranted  the  find- 
ing and  justified  the  submission  of  the  issue,  the  case  must  be  affirmed* 

The  evidence  shows  that  the  defendant  Moerer  purchased  the  east- 
em  half  of  lot  8  of  a  subdivision  of  the  western  half  of  the  Luke  Moore 
league  in  1855,  receiving  a  deed  therefor,  in  which  the  land  so  pur- 
chased by  him  was  described  by  metes  and  bounds.  When  he  bought 
the  land  he  had  it  surveyed  by  Henry  Stamm,  now  dead,  who  marked 
the  trees,  etc.;  and  defendant  has  held  and  claimed  the  land  by  the 
lines  this  surveyor  made,  and  paid  the  taxes  every  year  since  he  bought 
the  land.  The  land  in  controversy  was  embraced  within  the  boundaries 
surveyed  and  marked  by  Stamm,  and  defendant  has  continuously,  since 
the  date  of  his  purchase,  claimed  all  the  land  within  said  boundaries, 
but  as  a  matter  of  fact  the  43.7  acres  in  controversy  is  a  part  of  lot  13 
of  said  subdivision,  and  not  the  land  embraced  in  the  description  in  his 
deed.  In  1856  defendant  built  a  fence  around  approximately  one-third 
of  the  land  in  controversy  except  on  the  south,  and  on  this  line  Bray*s 
bayon,  which  was  the  southern  boundary,  was  of  such  a  nature  and 
depth  as  to  constitute  a  barrier  for  the  greater  part  of  the  entire  length 
of  the  line^  and  where  it  was  not  the  defendant  erected  and  main- 
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tained  barriers  made  of  poles  and  plank;  and  the  land  so  inclosed  was 
continuously  used  by  the  defendant  as  a  pasture  from  the  year  1856 
until  a  short  time  before  the  storm  of  September,  1875,  when  he  moved 
away,  and  thereafter  made  no  further  use  of  it  himself.  The  defend- 
ant testified  that  he  purchased  the  land  in  1855,  and  built  the  fence' 
in  the  year  after  1855,  and  used  the  land  thus  inclosed  for  a  pasture. 
The  witness  Kuhlman,  who  was  bom  in  1849,  testified  that  he  had 
known  the  Moerer  place  as  long  as  he  could  remember,  that  Moerer 
had  no  house  on  it,  but  had  a  pasture  on  the  south  end  of  it;  that 
the  fence  was  a  rail  fence  that  ran  from  Kolbow's  to  Schmidt's  fence; 
could  not  say  how  much  was  inclosed,  but  it  might  have  been  one- 
third  of  the  land;  that  the  bayou  front  was  not  all  inclosed;  tliat 
there  were  some  places  where  the  banks  were  steep  enough,  and  at 
shallow  places  there  were  posts  driven  in  and  poles  put  up.  These 
were  put  there  so  cattle  could  not  cross  at  the  shallow  places;  thai 
Moerer  used  the  place  mostly  for  his  calves;  that  he  knew  that  as 
long  as  he  could  remember;  thinks  he  was  from  six  to  eight  years 
old  when  he  first  knew  of  the  fence  being  there;  that  it  must  have 
been  about  the  year  1858  when  he  first  knew  of  the  fence;  that  he 
knew  of  the  Moerer  fence  ever  since  he  could  remember;  that  he  was 
raised  there  on  Bray's  bayou,  and  he  knew  it. 

Witness  August  Kolbow,  who  lived  right  next  to  the  land,  was 
bom  in  1859.  He  testified  that  Moerer  had  a  calf  pasture  on  tlie 
land  in  controversy;  that  he  found  the  pasture  there  as  far  back  as 
he  could  remember;  drove  his  calves  there  when  he  was  a  boy;  was 
then  six  or  seven  or  eight  years  old,  big  enough  to  drive  calves;  that 
about  half  of  the  tract  was  inclosed;  that  his  father  and  J^Ioerer  used 
the  inclosure  to  put  their  calves  in;  that  the  fence  was  all  right 
until  the  September  storm  blew  trees  over  it;  that  witness  then  re- 
paired the  fence  and  kept  it  up  for  a  couple  of  years  after  the  storm. 
When  Moerer  moved  away,  about  1875,  he  told  witness  he,  witness, 
could  use  the  land,  and  to  watch  it  and  keep  people  from  stealing 
the  wood  off  and  that  he  had  patched  the  fence  and  used  the  land 
for  a  couple  of  years  after  the  storm. 

C.  Moerer,  son  of  the  defendant,  was  46  years  old  at  the  time  of 
the  trial.  He  testified  that  he  first  knew  the  fence  when  he  was  five, 
six  or  seven  years  old;  that  it  stayed  there  until  about  1876;  that 
the  fence  was  a  calf  inclosure;  that  it  was  a  calf  pasture  his  father 
used;  that  they  drove  the  calves  in  there  every  morning. 

Mrs.  Reichardt,  daughter  of  defendant,  48  3Tars  old  at  the  time 
of  the  trial,  testified  that  she  had  known  the  land  since  she  was 
eight  years  old ;  that  she  could  remember ;  that  her  father  claimed 
the  land  and  had  a  calf  pasture  on  it,  between  Schmidt's  and  Kol- 
bow's;  could  remember  that  her  father  had  it  in  possession  from 
the  time  she  was  eight  years  old  up  until  1875;  that  defendant  had 
a  calf  pasture  on  it  with  a  rail  fence;  knew  that  because  she  went 
there  twice  a  day  to  drive  the  cattle  in  when  she  was  a  child;  that 
during  the  time  she  knew  it  the  fence  was  kept  up  all  the  time  and 
the  calves  were  kept  there. 

Mrs.  Kuhlman,  who  was  also  a  daughter  of  defendant,  was   50 
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years  old  at  the  time  of  the  trial.  Her  testiitiony  was  substantially 
the  same  as  Mrs.  Beiehardt's  on  the  points  set  out. 

From  the  above  statement  of  the  testimony  of  the  witnesses  of- 
fered by  defendant,  we  conclude,  and,  in  deference  to  the  verdict  of 
the  jury,  find  that  the  defendant  Moerer  had  and  held  the  continu- 
ous, peaceable  and  adverse  possession,  use  and  enjoyment  of  a  part 
of  the  land  in  controversy,  claiming  the  whole,  from  the  year  1866, 
beginning  the  last  day  of  said  year  up  to  September,  1877;  and  after 
deducting  the  period  of  suspension  of  the  statute  of  limitations, 
commencing  January  28,  1861,  and  ending  March  30,  1870,  he  had 
and  held  such  actual,  adverse,  peaceable  possession,  use  and  enjoy- 
ment for  more  than  ten  years  computable  in  his  favor.  The  assign- 
ments of  error  are  overruled. 

By  their  fourth  assignment  plaintiffs  in  error  complain  of  the  re- 
fusal of  the  court  to  instruct  the  jury  as  requested  in  tlieir  tliird 
special  instruction,  which  is  as  follows:  "The  evidence  is  insuffi- 
cient to  sustain  the  defendant's  ten  years'  plea  of  limitation  under 
the  enclosure  claimed  of  the  entire  land  in  controversy  after  the 
construction  of  the  Halff  and  Neubouer  Bros.'  fence  at  or  near  the 
north  line  of  such  land,  and  you  will  not  find  in  favor  of  defendant 
under  his  plea  of  limitation  on  that  branch  of  the  case.'' 

Plaintiffs  in  error  contend  that  there  was  no  evidence,  or  no  more 
than  a  scintilla,  to  show  a  peaceable  and  adverse  possession  and  use 
for  ten  years,  continuous  and  uninterrupted  after  the  Halff  and 
Neubouer  fence  went  up.  As  we  have  heretofore  stated,  the  evi- 
dence was  sufficient  to  warrant  the  jury  in  finding  that  Moerer  had 
peaceable  and  adverse  possession  of  a  part  of  the  land  in  controversy, 
claiming  the  whole,  from  the  year  1856  to  two  years  after  the  storm 
of  September,  1875,  the  possession  of  Moerer  from  the  time  he  moved 
away  before  the  storm  to  September,  1877,  being  maintained  by 
Eolbow.  The  testimony  seems  to  be  uncontradicted  that  after  Sep- 
teml)er,  1877,  the  fence  was  allowed  to  fall  and  remain  down,  and 
from  that  time  until  1887,  1888,  or  1889  there  was  neither  possession 
nor  use  of  the  land.  As  to  the  time  when  the  land  was  afterward 
enclosed  and  actual  possession  resumed  by  Moerer,  coupled  with  use 
and  enjoyment  of  it,  the  testimony  is  conflicting.  It  also  seems  to  be 
conceded  that  the  subsequent  enclosure,  which  embraced  nearly,  if 
not  the  whole,  of  the  entire  tract  in  suit,  was  not  erected  until  about 
the  time,  or  soon  after,  the  Halff  and  Neubouer  fence  on  the  north 
was  put  up.  Upon  this  branch  of  the  case  the  witness,  C.  Moerer, 
testified  that  about  1888  or  1889  a  wire  fence  was  put  up  at  the 
north  end  by  Halff  and  Neubouer,  and  that  he  fixed  up  what  was  open 
for  his  father;  that  in  1888  or  1889  he  put  wire  fence  on  the  east 
side,  "and  me  and  Kolbow  fixed  that  west  side  fence,  and  on  the 
north,  and  on  the  north  Halff  and  Neubouer  put  up  their  fence,  and 
I  got  permission  from  Mr.  Lloyd  (Halff  and  Neubouer's  agent)  to 
join  them.''  On  the  east  side,  "at  the  lower  end  was  a  rail  fence,  and 
at  the  upper  end  was  a  wire  fence  I  put  there;"  that  that  enclosure 
remains  there  yet  (the  date  of  the  trial  was  January  4,  1906) ;  that 
Kolbow  used  it  for  his  horse  and  the  defendant  claimed  it  and  paid 
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taxes  on  it  every  year;  that  from  1888  or  1889  down  untU  now  (the 
time  of  the  trial)  the  land  has  been  fenced;  that  Eolbow  had  charge 
of  it,  and  has  his  horses  and  calves  in  it,  holding  it  for  defendant; 
that  the  Halff  and  Neubouer  fence  was  put  up  in  1888  or  1889.  The 
witness  Mrs.  Euhlman  testified  that  some  time  in  1888  or  1889  a  wire 
fence  was  put  around  the  land  and  that  it  has  been  under  fence 
ever  since,  Kolbow  putting  his  horses  and  things  in  it;  that  Kolbow 
was  not  claiming  it  for  himself,  but  that  her  father  let  him  have 
the  use  of  it  for  a  pasture;  that  when  last  on  the  land,  about  three 
weeks  before  the  trial,  it  was  fenced  as  it  was  in  1889;  that  her 
father  always  claimed  the  land  since  she  was  a  child.  The  witness 
Kolbow  testified  that  the  Halff  and  Neubouer  fence  was  put  up  in 
the  last  part  of  the  '80's  or  the  first  part  of  the  '90's;  explained  how 
the  land  in  controversy  was  enclosed,  and  stated  that  he  used  the 
land  thus  enclosed  as  a  pasture  and  had  possession  of  it  at  the  time 
of  the  trial;  that  when  Halff  and  Neubouer  let  the  fence  go  down, 
defendant  fixed  it  up.  Charles  Schmidt  testified  that  the  land  was 
fenced  in  1888  or  1889,  and  that  the  entire  tract  was  enclosed;  that 
Kolbow  used  the  land  enclosed  by  the  fence;  that  possession  has  been 
kept  up  ever  since  until  the  last  year  or  so  (before  the  trial),  and 
that  Kolbow  used  it  during  that  time.  The  suit  was  filed  in  the 
court  below  on  April  20,  1901. 

This  evidence  warranted  the  jury  in  finding  in  defendant's  favor 
on  his  plea  of  ten  years'  limitation  on  the  second  period  of  limita- 
tion, and  the  court  did  not  err  in  refusing  to  give  the  third  special 
instruction  above  quoted,  unless  the  continuity  of  Moerer's  possession 
was  broken  by  the  building  of  a  fence  on  the  land  by  the  plaintiffs 
in  error  ijj  the  year  of  1898.  As  to  this  the  testimony  shows,  practi- 
cally without  conflict,  that  in  1898  the  plaintiffs  in  error  built  a  line 
of  fence  on  the  dividing  line  between  lots  8  and  13,  from  the  Halff 
and  Neubouer  soutli  line  to  the  bayou,  and  that  afterwards  young 
Moerer  went  to  tlie  plaintiff  Cochran  and  complained  about  it,  claim- 
ing the  land  was  his  father's,  and  afterwards,  the  date  not  being  shown, 
but  soon  thereafter  young  Moerer  threw  this  fence  down.  The  testi- 
mony does  not  show  that  it  was  ever  rebuilt.  As  to  tlie  building  of 
this  fence,  J.  B.  Cochran,  one  of  the  plaintiffs  in  error  testified  that 
in  1898  he  fenced  tlie  tract  in  suit,  building  a  fence  connecting  his 
other  fence  he  had  at  tlie  north  (he  had  before  then  purchased  tlie 
Halff  and  Neubouer  tract),  and  ran  his  fence  down  south  to  the 
bayou;  that  he  and  Settegast,  with  the  help  of  a  couple  of  negroes, 
built  this  fence.  The  testimony  fails  to  disclose  that,  other  than 
building  the  one  line  of  fence,  the  plaintiffs  in  error  otherwise  took 
possession  of  the  land  or  exercised  any  act  of  dominion  or  control  in 
reference  to  it;  nor  was  it  shown  that  Moerer  was  dispossessed  or 
that  Cochran  and  Settegast  remained  on  the  land;  but  on  the  other 
hand,  the  evidence  shows  that  they  never  gained  possession,  but  that 
the  land  continued  in  Moerer^s  actual  possession.  (Cobb  v.  Robert- 
son, 99  Texas,  146.)  The  facts  of  the  case  cited,  as  set  out  in  the 
opinion,  are  as  follows:  "The  evidence  bearing  upon  this  point  is 
quite  contradictory,  the  most  favorable  to  plaintiff  being  that   of 
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George  P.  Bobertson  himself.  His  statement  is  that  before  he  bouglit 
interest  of  some  of  the  DeMoss  heirs^  he  said  to  Sorelle  and  Logan 
they  might  buy  if  they  chose,  but  that  if  they  did  not  wish  to  buy 
he  would  do  so;  that  they  replied  that  they  did  not  want  to  buy  and 
that  he  might  go  ahead;  that  thereupon  he  bought,  and  in  the 
summer  of  1897  went  to  the  land  preparatory  to  fencing  it,  and  ran 
out  a  portion  of  the  lines,  in  doing  which  he  was  assisted  by  Logan, 
that  a  few  days  afterwards  he  went  again,  prepared  to  fence,  and 
while  he  was  building  the  fence,  Logan  questioned  his  right  to  do 
60,  saying  it  was  all  right  if  he,  Robertson,  had  bought  the  heirs' 
title,  but  otherwise  not ;  that  Logan  went  to  the  county  seat  to  see  if 
Robertson's  deed  was  on  record  and  returned  next  day,  saying  he 
found  no  deed  to  Robertson  on  record,  that  he  had  taken  legal 
advice  and  objected  in  violent  terms  to  the  fencing.  The  result  of 
it  all  was  that  Robertson  extended  a  fence  so  as  to  cut  Logan,  who 
lived  on  the  south  half  of  the  survey,  oflE  from  the  north  half  except 
that  by  an  agreement  an  opening  for  access  was  left  in  the  division 
fence.  Robertson  also  put  material  on  the  north  half  for  a  house. 
In  a  few  days  Logan  tore  down  the  fence  and  removed  the  material." 
Upon  this  state  of  facts  the  Supreme  Court  says:  "We  think  it 
evident  that  these  facts  do  not  sustain  the  contention  that  the  pos- 
session of  Logan  was  broken  by  the  entry  and  building  of  the  fence 
by  Robertson  under  the  facts  stated.  Logan  continued  as  before  in 
the  actual  possession  and  use  of  the  land,  which  was  otherwise  in- 
closed with  other  lands,  as  his  pasture,  and  did  not  yield  possession 
and  was  not  ejected  therefrom  by  the  acts  of  Robertson.  The  latter 
never  gained  the  possession  of  any  part  of  the  land,  but  the  whole 
continued  in  Logan's  actual  possession.'^ 

By  authority  of  this  decision  we  hold  that  Moerer's  peaceable  pos- 
session was  not  interrupted  nor  its  continuity  broken  by  the  acts 
of  Cochran  and  Settegast  in  building  the  fence. 

What  we  have  said  in  disposing  of  the  first,  second,  third  and 
fourth  assignments  of  error  disposes  also  of  the  fifth,  which  com- 
plains that  the  court  should  have  granted  a  new  trial  because  the 
verdict  was  clearly  wrong  and  against  the  manifest  weight  or  great 
preponderance  of  the  evidence. 

But  one  other  question  remains  to  be  disposed  of,  and  that  is  raised 
by  the  sixth  assignment  of  error,  which,  in  effect,  charges  that  the 
court  erred  in  rendering  judgment  so  as  to  include  for  defendant 
a  strip  nine  feet  wide  the  entire  length  of  the  tract,  as  to  which  de- 
fendant had  disclaimed.  The  court  did  render  judgment  in  favor  of 
plaintiffs  for  a  strip  nine  feet  wide  the  entire  length  of  the  land,  to 
be  taken  oflf  the  west  side.  Plaintiffs  in  error  contend  that  the  strip 
should  have  been  taken  off  the  east  side.  The  disclaimer  was  as  to  a 
strip  nine  feet  wide  "along  said  dividing  line  throughout  its  entire 
lengtli."  The  words  "dividing  line"  were  used  in  describing  the 
land  claimed  bv  Moerer  with  reference  to  both  the  east  and  west 
sides  of  the  tract  and  the  language  of  the  disclaimer  does  not  make 
it  clear  as  to  which  of  the  dividing  lines  the  strip  was  to  be  taken. 
If  the  lower  court  misinterpreted  the  disclaimer  the  plaintiffs   in 
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error  should  have  sought  a  correction  there,  and  as  they  did  not  they 
can  not  be  heard  to  complain  here. 

There  being  no  reversible  error  disclosed  by  the  record  the  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


San  Antokio  &  Aransas  Pass  Railway  Company  v.  Louis  Muecke. 

Decided  November  5,  1907. 

L — Personal  Injuries — ^Repeated  Charges. 

When  the  court  has  once  submitted  to  the  jury  the  question  of  proximate 
damages  from  an  injury,  a  requested  instruction  substantially  repeating  the 
submission  is  properly  refused. 

S. — Same — ^Aggrayatlon  of  Injnry. 

One  who  has  been  injured  by  the  negligence  of  another  must  take  such 
care  of  his  wounds  as  a  reasonably  prudent  person  would  have  employed  under 
like  circumstances,  and  can  not  recover  such  damages  as  are  attributable  to 
a  want  of  such  care. 

8. — Loss   of  Vingtr — Damages. 

Evidence  considered,  and  held  to  justify  a  verdict  for  $2,750  for  the  loss 
of  an  index  finger,  and  incidental  suffering. 

Appeal  from  the  55th  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  W.  P.  Hamblen. 

Baker,  Bolts,  ParJcer  dk  Garwood,  for  appellant. 

Lovejoy  &  Parker,  for  appellee. 

BEESE,  Associate  Justice. — Appellee,  Louis  Muecke,  sues  to  re- 
cover damages  of  appellant,  the  San  Antonio  &  Aransas  Pass  Railway 
Company,  for  personal  injuries  resulting  in  the  loss  of  a  finger,  and 
mental  and  physical  suffering,  caused  by  the  negligence  of  appellant, 
and  upon  trial  recovered  judgment,  upon  the  verdict  of  a  jury,  for 
$2750.     Prom  the  judgment  the  railway  company  appeals. 

Appellant  admitted  its  liability,  alleging  that  it  had  offered  to 
pay  appellee  $500  as  damages  and  averring  its  willingness  to  pay  such 
sum.  It  is  alleged  that  the  amputations  of  the  injured  finger,  after 
the  first  one,  were  caused  by  appellee's  disregard  of  the  instructions 
for  caring  for  his  finger  given  him  by  the  surgeons  who  made  the 
first  amputation,  and  by  his  abuse  of  his  finger. 

The  injury  complained  of  is  the  loss  by  appellee  of  the  index  finger 
of  his  right  hand.  The  first  result  of  the  accident  was  the  crushing 
of  the  end  of  the  finger  necessitating  at  first  only  the  amputation 
of  the  end  of  the  finger  just  at  the  root  of  the  nail.  Afterwards  it 
was  amputated  at  the  second  joint,  and  another  amputation  being 
necessary  the  finger  was  taken  off  at  the  junction  with  the  hand. 
The  injury  occurred  on  October  4,  1904.  The  finger  was  first  treated 
by  Dr.  James,  the  local  physician  at  Houstoni  who  did  not  ampu- 
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tate.  On  November  29  appellee  was  sent  to  the  hospital  at  San 
Antonio,  where  Dr.  Graves,  appellant^s  physician,  made  the  first 
amputation.  Appellee  left  the  hospital  and  returned  to  Houston  Feb- 
ruary 13,  1905,  and  on  the  24th  of  March  Dr.  Boyd  made  the  second 
amputation  at  the  second  joint,  and  again  in  February,  1906,  made 
the  last  one.  The  succeeding  amputations  after  the  first  one  were 
made  necessary  by  the  diseased  condition  of  the  nerves  of  the  finger, 
resulting  from  the  injury. 

The  court  charged  the  jury  very  briefly,  setting  out  appellant^s 
admission  of  liability,  and  instructing  them  to  find  for  plaintiff  in 
such  sum  as  would  fairly  compensate  him  for  the  damages  sustained 
in  consequence  of  the  injury.  At  the  request  of  appellant  the  fol- 
lowing charge  was  also  given: 

"Gentlemen  of  the  jury,  you  are  charged:  If  you  believe  from  the 
evidence  that  the  plaintiff's  finger  would  have  healed  to  a  healthy 
condition  if  the  plaintiff,  after  leaving  the  Santa  Bosa  Infirmary, 
had  followed  the  instructions  given  him  by  the  surgeon  that  attended 
him  there,  and  that  the  subsequent  operations  on  his  finger,  if  you 
find  they  were  necessary,  were  made  necessary  by  the  said  failure 
of  the  plaintiff  to  follow  the  instructions  of  the  said  surgeon  and 
were  due  to  the  plaintiff's  failure  to  take  proper  care  of  his  finger, 
then  in  arriving  at  the  amount  of  your  verdict,  you  will  not  take  into 
consideration  either  the  loss  of  time,  if  any,  the  pain,  if  any,  or  im- 
pairment of  earning  power,  if  any,  caused  by  said  subsequent  opera- 
tions.'' 

Appellant  requested,  a  special  charge  instructing  the  jury,  in  sub- 
stance, that  appellee  was  only  entitled  to  recover  such  damages  as 
were  the  proximate  consequences  of  the  injury,  defining  proximate  con- 
sequences as  such  as  a  reasonably  prudent  person  situated  as  appellant 
was  would  have  anticipated.  This  charge  was  refused  and  the  refusal 
is  assigned  as  error. 

All  of  the  damages  suffered  by  appellee  were  clearly  shown  by  the 
undisputed  evidence  to  have  been  the  proximate  consequences  of  the  in- 
jury, unless  the  evidence  raises  the  issue  that  such  damages  were  ag- 
gravated by  his  failure  to  follow  the  instructions  of  the  physicians  after 
leaving  the  infirmary  at  San  Antonio.  This  issue  was  submitted  to  the 
jury  in  a  charge  requested  by  appellant,  and  there  was  no  error  in  re- 
fusing to  charge  further  on  the  issue  as  to  whether  the  damages  sus- 
tained were  the  proximate  result  of  the  injury. 

The  second  assignment  of  error  complains  of  the  refusal  to  give  the 
following  special  charge  requested  by  appellant: 

^TTou  are  charged  that  you  will  not  take  into  consideration,  in  arriv- 
ing at  your  verdict,  the  increased  damages,  if  any,  caused  by  the  man- 
ner in  which  plaintiff's  finger  was  treated  by  Dr.  James,  or  the  con- 
dition in  which  the  plaintiff's  finger  was  left  between  the  time  when 
Dr.  James  operated  on  same  and  the  time  when  he  was  first  taken  to 
the  infirmary  at  San  Antonio,  if  any." 

The  assignment  is  without  merit.  Appellee  first  went  to  Dr.  James, 
who  was  the  local  physician  of  appellant  in  Houston.  It  is  not  alleged 
in  the  answer  that  Dr.  James  did  not  treat  the  wound  properly,  or 
that  the  damages  were,  to  any  extent,  aggravated  by  such  treatment. 
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If  it  had  been  bo  alleged  there  was  no  evidence  that  appellee  himself 
was  guilty  of  any  want  of  care,  which  was  the  measure  of  his  responsi- 
bility. He  was  required  to  take  such  care  of  his  wounds  as  a  reason- 
ably prudent  person  Would  have  employed  under  like  circumstances, 
and  cannot  recover  such  damages  as  are  attributable  to  a  want  of  such 
care.  Trinity  &  S.  By.  Co.  v.  O'Brien,  18  Texas  Civ.  App.,  693 ;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  McMannewitz,  70  Texas,  76. 

The  remaining  assignment  of  error  assails  the  verdict  as  excessive. 
The  statement  under  the  proposition  following  the  assignment  is  so 
far  from  being  a  full  and  fair  statement  of  aU  of  the  evidence  bearing 
on  this  issue,  such  as  is  required  by  rule  31,  that  we  would  be  justi- 
fied in  refusing  to  consider  it.  The  evidence  shows  that  after  suffering 
for  a  year  and  a  half  appellee  lost  the  entire  index  finger  on  his  right 
hand  as  the  proximate  result  of  the  injury.  At  the  time  of  the  trial, 
which  was  two  yearia  after  the  accident,  it  was  shown  that  it  would  be 
from  three  to  six  months  before  the  hand  (outside  of  the  loss  of  the 
finger)  would  regain  its  normal  condition.  We  cannot  say  that  the 
amount  of  damages  awarded  by  the  verdict  is  so  excessive  as  to  indicate 
that  the  jury  were  actuated  by  passion  or  prejudice  or  other  improper 
motive.  We  find  no  error  in  the  record^  and  the  judgment  is  af- 
firmed. 

Affirmed. 


J.  P.  Cain  et  al.  v.  State  op  Texa& 

Decided  November  6,   1907. 

1. — Qamingp — ^Injimetion — ^Pleadlnsr. 

In  a  proceeding  by  injunction  to  prevent  the  use  and  threatened  use  of 
certain  premises  for  the  purpose  of  gaming,  pleading  considered,  and  held 
sufficient.  Tlie  fact  that  a  pleader  unnecessarily  sets  out  his  evidence  is  not 
reason  for  holding  the  pleading  bad  in  its  entirety. 

2. — Same — Pleading — Partlonlarity. 

In  a  proceeding  by  injunction  to  prevent  the  use  or  threatened  use  of 
premises  for  gaming  purposes,  it  is  not  necessary  to  describe  the  games  sought 
to  be  inhibited  nor  to  negative  the  exceptions  to  the  gaming  statute  relating  to 
private  residences.  A  private  residence  when  used  for  gaming  purposes  is  not 
exempt  from  the  operation  of  tlie  law. 

8. — ^Assignment  of  Error — ^XnanfllMeney. 

An  assignment  of  error  which  neither  in  itself  nor  by  the  propositions 
thereunder  specifies  the  fact  which  the  evidence  is  alleged  to  be  insufficient 
to  prove,  is  too  general  to  require  consideration  by  the  Appellate  Court. 

Appeal  from  the  Eistrict  Court  of  Dallam  County.  Tried  helow 
before  Hon.  Ira  Web;.ter. 

Reese  Tatum,  for  appellant. — The  remedy  of  injunction  is  for  the 
purpose  of  preventing  an  injury,  and  not  for  the  purpose  of  prohibit- 
ing something  that  has  already  been  done.  It  can  be  resorted  to  only 
when  the  premises  is  habitually  used,  actual,  threatened  and  contem- 
plated use,  and  not  when  they  were  used  for  gaming  months  before. 
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Supplement  to  Sayles'  Texas  Civil  Statutes,  title  60b.,  page  267;  Whit- 
aker  v.  Dillard,  81  Texas,  362 ;  Kerr  v.  Biddle,  31  S.  W.  Bep.,  328. 

The  court  erred  in  overruling  appellant^s  special  exception  to  plain- 
tiff's petition,  because  said  petition  wholly  fails  to  allege  or  negative 
the  exceptions  and  show  whether  or  not  the  place,  premises  and  build- 
ing where  appellants  are  charged  to  have  been  exhibiting,  playing  and 
dealing  games  in  violation  of  the  laws  of  the  State  of  Texas,  is  any 
one  of  the  public  places  defined  in*  articles  379  and  382A  of  the  Penal 
Code  of  the  State  of  Texas,  and  fails  to  allejre  that  said  place,  prem- 
ises, house  or  building  is  not  a  private  Ti?sidence  occupied  by  a  family. 
Gillis  V.  Rosenheimer,  64  Texas,  243;  Carter  v.  Griffin,  32  Texas,  213; 
Martin  v.  Sykes,  25  Texas  Sup.,  197-198;  Bryan  v.  Knight,  1  Texas, 
180;  Ewing  V.  Duncan,  81  Texas,  230;  Dunn  v.  City  of  Austin,  77 
Texas,  144;  art.  379  Penal  Code,  and  authorities  thereunder  cited; 
Borden  v.  State,  66  S.  W.  Bep.,  1102,  art.  382 A,  and  authorities  there- 
under cited;  Wilkerson  v.  State,  72  S.  W.  Bep.,  852-853;  State  v. 
Mansker,  36  Texas,  364;  Tummins  v.  State,  18  Texas  Crim.  App.,  13; 
Daily  v.  State,  27  Texas  Crim.  App.,  569;  Metzer  v.  State,  31  Texas 
Crim.  App^  11;  Booth  v.  State,  26  Texas,  203;  Lyle  v.  State,  30 
Texas  Crim.  App.,  118;  Doyle  v.  State,  19  Texas  Crim.  App.,  410, 

C.  D.  Stepp,  for  appellee.  j 

CONNEB,  Chief  Justice. — This  is  an  injunction  proceeding  in- 
stituted in  the  name  of  the  State  on  February  26,  1906,  by  the 
county  attorney  of  Dallam  County,  under  an  Act  of  the  Twenty-Ninth 
Legislature,  approved  April  19,  1905,  authorizing  the  issuance  of  in- 
junctions to  restrain  "the  habitual  use,  actual,  tlireatened  or  contem- 
plated use  of  any  premises,  place,  building,  or  part  thereof,  for  the 
purpose  of  gaming  or  of  keeping  or  exhibiting  games  prohibited  by  the 
laws  of  this  State.'*  The  petition  for  injunction  charged  "that  said  de- 
fendants and  each  of  them  above  mentioned  are  using,  concerned  in 
using,  and  are  actually  and  habitually  using,  and  are  threatening  and 
contemplating  the  use  of  places,  premises  and  buildings  in  block  No. 
48,  lots  Nos.  9,  10  and  11  in  the  city  of  Dalhart,  Dallam  County, 
Texas,  and  a  part  thereof  for  the  purposes  of  gaming  and  the  keeping 
and  exhibiting  games  prohibited  by  the  laws  of  the  State  of  Texas,'' 
The  petition  further  sets  forth  the  conviction  of  certain  persons  named 
for  gaming  at  the  premises  described,  on  July  19,  1905,  and  on  Sep- 
tember 4,  1905,  and  averred  "that  the  said  defendants  and  each  of 
them  are  aiding  and  abetting  the  use  of  some  other  person,  and  are 
aiding  and  abetting  each  other  in  the  use  of  the  above-mentioned  and 
described  premises,  places  and  buildings,  and  a  part  thereof,  for  the 
purposes  of  gaming  and  of  keeping  and  exhibiting  of  games  prohibited 
by  the  laws  of  the  State  of  Texas." 

Appellants  answered  by  general  and  special  exceptions  and  a  verified 
denial  of  the  charges  so  made  against  them.  The  court  overruled  the 
demurrers,  and  on  final  hearing  rendered  judgment  perpetually  en- 
joining appellants  as  prayed  for  by  the  State. 

Appellants'  principal  complaint  is  at  the  action  of  the  court  in  over- 
ruling their  demurrers.    It  is  insisted  that  the  petition  is  insufficient 
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in  that  it  alleges  convictions  for  gaming  long  prior  to  the  institution 
of  the  suit^  without  showing  the  nature  of  the  game.  We  do  not  regard 
the  allegations  referred  to  as  essential  to  the  sufSeiency  of  the  petition. 
The  material  allegations  are  those  quoted  by  us  above,  add  those  now 
under  consideration  seem  to  be  in  the  nature  merely  of  evidence  tend- 
ing to  support  the  material  complaint.  The  antecedent  convictions 
were  but  circumstances  illustrative  of  the  use  appellants  had  been  mak- 
ing of  the  premises,  which,  together  with  other  evidence  that  was  of- 
fered>  was  relevant  to  the  issue  of  the  threatened  use  charged,  and, 
while  it  may  not  be  good  pleading  for  the  pleader  to  set  forth  his 
evidence,  no  such  objection  is  here  made,  and  we  fail  to  see  why  we 
should  hold  the  petition  bad  in  its  entirety  because  of  such  fault. 

Again,  it  is  urged  that  the  petition  should  have  described  the  games 
sought  to  be  inhibited,  and  negatived  exceptions  to  the  gaming  statute 
relating  to  private  residences,  the  contention  being  that  under  article 
379  of  the  Penal  Code  of  Texas  it  is  no  offense  to  play  at  a  game  of 
cards  at  a  private  residence  occupied  by  a  family.  It  is  to  be  ob- 
served, however,  that  the  evident  purpose  of  the  Act  of  tlie  Legisla- 
ture, as  well  as  of  the  suit,  was  to  prevent  the  progress  and  continued 
commission  of  a  specified  class  of  crimes,  and  not  to  convict  and  punish 
for  a  single  offense  already  committed,  and  in  the  very  nature  of  the 
case,  we  apprehend,  the  same  strictness  of  pleading  and  proof  is  not 
required  in  the  first  instance  as  in  the  last.  An  act  already  committed 
is  susceptible  of  precise  proof,  and  hence  of  averment.  But  it  does  not 
seem  so  easy  to  specify  or  describe  an  act  merely  threatened  or  in  con- 
templation. It  may  be  committed  in  any  one  or  more  of  the  many 
ways  in  which  our  gaming  laws  can  be  violated,  and  therefore  the 
material  fact  charged  in  the  petition  under  consideration — the  factum 
probandum — is  that  the  defendants  are  actually  contemplating — ^threat- 
ening— to  use  the  specified  premises  for  the  purpose  of  gaming  and  of 
keeping  and  exhibiting  games  prohibited  by  the  laws  of  Texas.  If 
so,  it  is  not  material  that  the  premises  may  be  a  private  residence.  In 
article  t380  of  the  Penal  Code  it  is  declared  that  *^all  gaming  houses*' 
are  included  within  the  meaning  of  places  at  which  it  is  unlawful  to 
play  at  a  game  of  cards.  And  in  referring  to  games,  gaming  tables  or 
banks,  prohibited  by  article  382,  article  383  of  the  same  code  de- 
clares that  it  was  "intended  by  the  foregoing  article  (article  382)  to 
include  every  species  of  gaming  device  known  by  the  name  of  table  or 
bank,  of  every  kind  whatever,  this  provision  shall  be  construed  to  in- 
clude any  and  all  games  which  in  common  language  are  said  to  be 
played,  dealt,  kept  or  exhibited.'*  Why,  then,  should  the  cause  of  the 
plaintiff  in  the  action  be  unnecessarily  incumbered  and  imperiled  by 
requiring  technical  descriptions  of  the  premises  in  question  or  of  the 
games  threatened?  All  places  and  all  games  prohibited  by  law,  and 
of  which  all  persons  are  presumed  to  know,  are  included  within  the 
beneficial  purposes  of  the  Act  of  the  Legislature  under  consideration, 
and  a  petition  in  the  form  of  the  present  one,  charging  substantially  in 
the  language  of  the  Act,  is,  in  our  judgment,  sufficient.  All  assign- 
ments which  call  in  question  the  sufficiency  of  appellee's  petition  are 
accordingly  overrifled. 

But  one  other  assignment  is  presented,  and  that  is  that  ^^he  court 
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erred  in  rendering  judgment  for  the  plaintiff  perpetuating  the  inr 
junction,  for  tlie  reason  the  same  is  contrary  to  the  law  and  the  evi- 
dence in  the  case."  Neither  the  assignment  nor  the  propositions  there- 
under specify  the  fact  or  facts  in  issue  which  the  evidence  is  insuffi- 
•cient  to  prove,  as  required  by  the  statute  and  rules,  and  hence  are  too 
general  to  require  consideration. 

AVe  conclude  that  the  judgment  must  be  afiSrmed,  and  it  is  so  or- 
dered. 

Affirmed. 


Jesse  French  Piano  &  Organ  Company  v.  F.  W.  Phelps, 

Decided  November  6,  1907. 

1. — ^Fleadiag — ^Trespass — BescriptioiL  a&d  Value. 

In  an  action  for  trespass  resulting  in  plaintiff's  loss  of  numerous  articles 
of  personal  property  it  is  not  necessary  that  each  specific  article  be  enumerated 
and  the  particular  value  thereof  stated. 

S. — TrespaM— Loss  of  Goods — ^Proximate  Kesnlt. 

One  Ti'ho  unlawfully  broke  into  the  locked  house  of  another  containing 
his  household  goods,  for  the  purpose  of  taking  therefrom  a  piano  claimed  by 
him,  and  left  the  door  unlocked  and  the  property  therein  a  prey  to  trespass 
and  theft  by  others  was  liable  for  loss  of  articles  taken  therefrom  by  others, 
as  being  a  proximate  result  of  his  own  wrong. 

3. — ^Erldence— Communication  by  Telephone. 

It  was  admissible  to  prove  for  the  purpose  of  showing  authority  from  de- 
fendant, for  its  agent  to  commit  a  trespass,  a  communication  by  telephone  from 
defendant's  eeneral  manager  to  its  local  agent  directing  him  to  do  tho  act 
though  this  involved  a  statement  of  information  received  by  the  manager  from 
a  third  party  on  which  he  acted  in  giving  such  direction. 

4.— ^Trespass — ^Authority  of  Agent. 

Defendant  corporation  was  liable  for  a  trespass  committed  by  its  agent 
by  order  of  its  general  manager  (taking  a  piano  from  plaintiff's  house),  though 
done  by  mistake  under  a  claim  which  had  no  foundation,  plaintiff  having  had 
no  dealings  with  defendant  in  relation  to  such  property  nor  defendant  any 
right  thereto. 

6. — Trespass — ^Evidence. 

It  was  admissible  to  prove  by  whom  the  trespass  ordered  by  defendant 
was  performed,  and  the  condition  in  which  the  premises  were  left  by  the  tres- 
passers and  the  loss  of  property  by  reason  thereof  though  not  taken  by  the 
original  trespassers. 

6. — Same— Anthorlty  of  Agent. 

Evidence  considered  and  held  to  show  that  an  act  of  trespass  by  agents 
of  a  corporation  was  authorized  by  the  corporate  representatives  and  the  cor- 
poration liable  therefor,  though,  by  mistake,  they  acted  in  a  matter  in  which 
the  coriK>ration  had  no  interest. 

Appeal  from  the  County  Court  of  Dallas  County.     Tried  below  be- 
fore Hon.  Hiram  F.  Lively. 

U,  F.  Short,  for  appellant. — The  value  of  each  article  should  have 
l)een  stated^  that  appellant  might  be  apprised  of  the  damage  claimed 
Vol.  XLVII.  Civil--26. 
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for  its  loss.  The  aggregate  value  of  all  .the  articles  was  not  sufficient 
Forbes  v.  Moore,  32  Texas,  106;  Brown  v.  Adams,  3  Texas  App.  Civ., 
462. 

The  wrongful  eutry  into  the  appellee's  premises  by  the  servants  and 
agents  of  appellant,  and  leaving  the  doors  and  other  openings  without 
fastenings  and  insecure,  would  not  render  it  liable  for  the  action  of 
other  trespassers  wrongfully  entering  said  premises  and  taking  there- 
from the  property  of  appellee.     Grain  v.  Petrie,  41  Am.  Dec,  765. 

A  master  is  not  liable  for  the  servant's  tort  unless  done  in  or  about 
the  duties  assigned  him,  or  in  the  accomplishment  of  objects  within  the 
line  of  his  duties.  Ingram  v.  Linn,  4  Texas,  266-270;  O'Neill  v. 
Davis,  1  Texas  App.  Civ.,  184;  Palos  Coal  &  Coke  Co.  v.  Benson,  39 
So.  Rep.,  727;  Burnett  v.  Oeschner,  82  Texas,  516;  International,  etc., 
Ry.  V.  Cooper,  88  Texas,  609. 

Where  the  servant  for  his  own  purposes  does  a  wrong  without  the 
direction  or  authority  of  the  master,  and  not  for  the  purpose  of  exe- 
cuting his  orders  or  doing  his  work,  the  master  is  not  liable.  Keating 
v.  Michigan  C.  R.  Co.,  37  Am.  St.  Rep.,  328;  Cofield  v.  McCabe,  59 
N.  W.,  1005;  Turley  v.  Boston  M.  R.  Co.,  47  Atl.,  261;  Marian  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  42  Am.  Rep.,  36,  note;  Golden  v.  New- 
brand,  35  Am.  Rep.,  257;  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co., 
61  Fed.,  605;  Reaume  v.  Newcomb,  82  N.  W.,  806;  Shearman  &  Red- 
field  Negligence,  4th  ed.,  p.  148;  Stone  v.  Hills,  29  Am.  Rep.,  635; 
Johanson  v.  Pioneer  Fuel  Co.,  75  N.  W.,  719;  Guille  v.  Campbell,  86 
Am.  St.  Rep.,  705;  Winkler  v.  Fisher,  70  N.  W.,  477;  Clancy  v. 
Barker,  103  N.  W.,  446;  Bowen  v.  111.  Cent.  R.  Co.,  136  Fed.,  306. 

W,  M.  Holland,  for  appellee. — In  actions  of  tort  the  question  as  to 
what  is  the  natural  and  proximate  cause  of  a  loss  or  immediate  conse- 
quence of  a  given  act  is  one  of  fact  for  determination  of  the  jury. 
Gulf,  C.  &  S.  F.  Ry.  v.  Hayter,  93  Texas,  242;  Milwaukee,  etc.,  Ry.  v. 
Kellogg,  94  U.  S.,  476;  8  Cyc,  581. 

The  unlawful  breaking  by  appellant  into  appellee's  dwelling,  and  the 
illegal  removal  of  appellee's  piano  therefrom,  and  leaving  the  house 
open  and  insecure,  would  render  appellant  liable  for  all  actual  dam- 
ages caused  appellee  by  reason  thereof.  4  Sutherland  on  Damages,  3d 
ed.,  1101. 

RICE,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  trespass  alleged  to  have  been 
committed  by  the  agents,  servants  and  employes  of  appellant  .upon  the 
property  of  appellee.  The  petition  charges  that  on  the  10th  of  De- 
cember, 1904,  appellee  was  in  possession  of  a  dwelling  house  in  the 
town  of  Murphysboro,  Illinois,  and  that  on  said  date  appellant  broke 
into  said  house  and  took  therefrom  a  piano;  that  it  left  the  house  open 
and  insecure,  in  consequence  of  which  many  articles  of  household  and 
kitchen  furniture,  wearing  apparel  and  valuable  books  had  been  taken, 
which  belonged  to  appellee,  and  which  he  had  not  been  able  to  recover, 
although  diligent  search  had  been  made  therefor,  claiming  actual  dam- 
ages in  the  sum  of  $306.75,  and  exemplary  damages  in  the  sum  of 
$600. 
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There  was  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$301.75,  from  wliich  appellant  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  appellee  moved  from  Murphysboro, 
III.,  about  the  28th  of  November,  1904,  taking  his  family  to  the  Indian 
Territory,  where  he  left  them  with  his  father,  going  to  seek  work  else- 
where. Upon  leaving  home  he  securely  locked  and  fastened  his  house. 
On  the  10th  of  December  thereafter  it  appears  that  the  house  was 
broken  open  and  a  piano  belonging  to  appellee  taken  therefrom;  that 
the  party  breaking  the  house  entered  the  same  through  a  window  in 
the  kitchen,  and  with  the  aid  of  other  persons,  after  breaking  the 
fastenings  on  the  front  door,  removed  the  piano  therefrom;  that  upon 
leaving  the  house  he  pulled  the  door  to  without  locking  or  fastening  it, 
and  likewise  left  the  window  through  which  he  had  entered  unfastened. 
Tlie  evidence  further  shows  that  the  party  who  broke  the  house  and 
removed  the  piano  was  one  Carlyle,  then  the  local  agent  of  appellant. 
It  further  appears  that  this  piano  was  removed  by  the  instruction  of 
the  president  of  said  company^  and  also  at  the  instance  of  one  Robin- 
son, its  general  manager  for  the  State  of  Illinois.  Appellee  having 
heard  that  his  house  had  been  broken  and  the  piano  taken  therefrom, 
returned  to  his  home,  going  by  way  of  St.  Louis,  where  he  stopped  over 
and  saw  the  president,  of  the  company  at  its  office  in  said  city,  at 
which  time  he  found  the  piano  in  appellant's  warehouse,  and  had  a 
conversation  with  the  president  in  which  he  admitted  that,  through 
some  mistake  in  a  telephone  communication  from  Baldwin  &  Co.,  an- 
other piano  firm,  but  in  no  way  connected  with  appellant,  he  had  di- 
rected his  said  agent,  Carlyle,  to  take  the  piano  and  keep  it.  This 
piano  was  afterwards  shipped  to  appellant's  St.  Louis  house,  where  it 
was  overhauled  and  put  in  good  condition,  but  was  identified  by  ap- 
pellee upon  this  visit.  After  this  interview  with  the  president  appellee 
went  to  his  home  at  Murphysboro,  where  he  found  that  his  house  had 
been  broken  and  left  open,  and  missed  the  property  described  in  his 
petition  and  made  search  therefor,  but  was  unable  to  find  any  of  the 
missing  articles.  In  April  thereafter  his  piano  was  shipped  to  him  at 
Sherman,  Texas,  by  Baldwin  &  Company,  to  whom  the  same  had  been 
sent  by  appellant. 

Appellant's  first,  second  and  third  assignments  of  error  are  ad- 
dressed to  the  alleged  insufficiency  of  the  petition,  upon  the  ground 
that  some  of  the  articles  lost  were  insufficiently  described,  and  that 
the  petition  did  not  give  the  separate  value  of  said  articles,  but  only 
their  aggregate  value. 

The  third  paragraph  of  the  petition  alleges  that  said  cooking  vessels 
consisted  of  granite-ware  articles  as  follows:  one  dishpan,  one  tea- 
kettle, one  teapot,  and  the  other  articles  were  one  axe  and  one  hatchet 
of  the  aggregate  value  of  $6.  The  fourth  paragraph  of  the  petition 
alleges  the  loss  of  the  wearing  apparel  of  plaintiff's  wife,  naming  the 
articles,  but  only  gave  their  aggregate  value.  The  seventh  paragraph 
alleged  the  loss  of  certain  miscellaneous  books,  consisting  of  35  volumes 
of  houpehold  library  books,  of  the  value  of  $30,  and  alleged  that  the 
plaintiff  is  unable  to  enumerate  same  and  to  give  a  more  particular  de- 
scription thereof. 

We  think  in  this  class  of  cases  that  the  petition  was  sufficiently 
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definite  in  its  description  of  the  property  lost^  and  that  it  was  not 
necessary  to  give  the  value  of  each  article  separately^  but  that  the 
value  might  be  properly  stated  in  the  aggregate.  In  Schneider  Davis 
V.  Ferguson,  77  Texas,  576,  Judge  Gaines  says:  **It  may  frequently 
occur  that  a  plaintiff  whose  goods  have  been  unlawfully  seized  may  be 
unable  to  specifically  describe  each  article  so  taken.  Under  such  cir- 
cumstances it  would  be  unreasonable  to  require  a  particular  description. 
Such  a  rule  in  such  cases  would  result  in  a  practical  denial  of  justice/' 

Mr.  Townes  on  Pleading,  p.  282,  says:  "Quantity  is  not  ordinarily 
required  to  be  stated  with  exactness,'*  and  so  with  reference  to  "alle- 
gations of  value.  .  .  .  There  was  an  old  rule  that  if  suit  was 
brought  for  a  number  of  separate  articles  or  things,  and  only  an  aggre- 
gate value  was  given,  and  the  proof  showed  a  different  nu:mber,  there 
could  be  no  apportionment  of  the  alleged  value  and  pro  rata  recovery, 
but  this  seems  to  be  no  longer  the  case.'' 

In  the  2l8t  Encyclopedia  of  Pleading  &  Practice,  p.  821,  treating  of 
this  subject,  it  is  said:  "Where  the  subject  matter  of  the  trespass  is 
personal  property,  its  quantity,  quality  and  value,  or  price,  should  be 
stated.  However,  an  allegation  as  to  quantity  and  quality  in  general 
terms  is  sufficient;  and  where  many  articles  are  removed  or  injured  it 
is  sufScient  to  state  the  aggregate  value  of  all  of  them." 

In  Donaghe  v.  Roudeboush,  4  Munf.  (Va.),  251,  in  declaring  for 
the  taking  away  of  a  quantity  of  poultry,  consisting  of  turkeys,  geese, 
ducks  and  hens,  it  was  held  that  it  was  unnecessary  to  state  how  many 
there  were  of  each  description,  the  collective  value  of  the  whole  being 
stated. 

Even  in  criminal  pleading,  where  greater  accuracy  is  demanded  than 
in  civil,  it  is  not  required  to  state  the  separate  value  of  each  article  of 
property  taken  or  stolen,  but  if  the  items  are  given  the  aggregate  value 
of  all  may  be  alleged.  Thompson  v.  State,  43  Texas,  268;  Ware  v. 
State,  2  Texas  Crim.  App.,  547.  Believing  there  is  no  merit  in  these 
assignments,  they  are  overruled. 

By  its  fourth  assignment  of  error  appellant  complains  that  the  court 
erred  in  overruling  its  exception  to  the  petition,  because  the  injury 
complained  of  is  not  the  direct  and  proximate  cause  of  the  loss  of  the 
goods  charged  to  have  been  taken,  in  that  it  was  not  stated  that  the 
goods,  other  than  the  piano,  were  taken  by  appellant  or  its  agent,  but 
that  it  appeared  that  the  same  were  lost  to  the  plaintiff  as  a  result  of 
said  trespass  and  leaving  the  house  unfastened.  By  its  thirteenth  as- 
signment of  error  appellant  complains  of  the  action  of  the  court  in  re- 
fusing to  give  its  special  charge  to  the  effect  that,  though  the  jury 
should  believe  that  the  defendant,  by  its  employes,  did  enter  the  prem- 
ises of  appellee  and  take  therefrom  his  piano,  and  left  the  house  open 
or  insecurely  fastened,  and  that  afterwards  other  persons  entered  said 
premises  and  removed  therefrom  goods  belonging  to  appellee,  that  he 
would  not  be  entitled  to  recover  therefor. 

These  assignments  raise  the  question  as  to  appellant's  liability  for 
such  articles  or  goods  as  were  lost  from  the  house  after  the  piano  was 
taken  therefrom,  and  which  appellant  claims  was  not  the  direct  and 
proximate  result  of  the  breaking  of  the  house  and  leaving  the  same 
unfastened.    We  can  not  agree  with  appellant  in  this  contention.    We 
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think  that  if  appellant,  through  its  agents,  did  unlawfully  break  and 
enter  the  house  of  appellee,  and  take  therefrom  his  piano,  leaving  the 
house  unfastened,  that  it  would  be  liable  for  any  property  or  goods 
shown  to  have  been  taken  or  abstracted  therefrom,  notwithstanding  the 
fact  that  the  proof  did  not  show  who  took  the  same.  Appellants  hav- 
ing unlawfully  broken  and  entered  the  house,  leaving  same  open  and 
in  such  condition  as  to  be  an  easy  subject  for  trespass  or  theft  by 
others,  and  appellee's  goods  and  wares  are  afterwards  taken  therefrom 
by  reason  of  such  unlawful  act  of  appellant  or  its  agents,  we  believe 
that  the  appellant  would  be  liable  therefor.  It  would  certainly  be  the 
natural,  reasonable  and  probable  consequences  of  such  an  act,  and 
though  appellee  is  unable  to  show  that  appellant  in  fact  took  any  of 
the  other  articles  lost,  still,  having  left  the  house  unfastened  and  sub- 
ject to  the  depredation  of  others,  it  can  not  be  heard  to  say  that  it  is 
not  responsible  to  appellee  for  the  alleged  loss  thus  occasioned. 

Appellant's  ninth  assignment  of  error  complains  of  the  action  of  the 
court  in  permitting  plaintiff  to  show  by  Carlyle  that  he  received  a 
phone  message  from  Robinson,  the  general  manager  of  the  company, 
stating  that  Mr.  Glenn,  a  music  dealer  of  Murphysboro,  had  called 
him  up  by  phone  and  advised  them  that  they  had  better  look  after 
their  piano  in  the  hands  of  appellee.  This  testimony  does  not,  as  ap- 
pellant contends,  show  that  Glenn  ordered  the  seizure  of  the  piano,  but 
it  merely  shows  that  Bobinson,  the  general  manager  of  the  company, 
received  information  through  Glenn  which  caused  him  to  give  the  in- 
struction to  Carlyle,  appellant's  local  agent,  to  get  the  piano.  There 
being  no  error  in  the  admission  of  this  testimony,  this  assignment  is 
overruled. 

Appellant's  eleventh  and  fourteenth  assignments  of  error  contend 
that  the  court  erred  in  refusing  to  give  certain  special  instructions 
asked  by  it,  one  of  which  is  as  follows:  "That  although  the  jury  should 
find  and  believe  from  the  testimony  that  W.  M.  Bobinson  was  in  de- 
fendant's service  as  manager  of  its  salesmen,  yet  if  they  further  found 
that  appellant  never  had  any  transaction  with  appellee,  and  had  no 
debt  against  him  or  any  lien  upon  his  property,  but  that  said  Bobin- 
son, acting  under  a  telephone  message  which  he  received  from  one 
Glenn,  who  was  not  shown  to  have  been  in  defendant's  employ,  directed 
one  Carlyle  to  take  and  remove  said  piano,  and  said  Carlyle  did  enter 
upon  the  plaintiffs  premises  and  take  and  remove  the  same,  and  that 
he  had  no  right  to  do  so,  yet  the  jury  can  not  find  a  verdict  against 
the  defendant  for  such  taking,  because,  under  the  circumstances,  the 
taking  of  said  property,  was  not  in  the  line  of  duty  which  either  the 
said  Carlyle  or  the  said  Robinson  were  hired  to  perform  for  the  de- 
fendant.** 

The  other  charge  which  was  refused  practically  raises  the  same 
question.  It  will  he  seen,  therefore,  that  appellant's  contention  is  that 
if  it  had  no  dealings  with  appellee  concerning  the  piano  in  question, 
no  debt  or  Hen  upon  it,  and  that  its  act  of  removal  was  unlawful,  then 
this  would  relieve  it  from  liability  on  account  of  the  acts  of  its  agent 
in  removing  said  piano,  notwithstanding  the  very  act  complained  of 
was  done  through  the  express  command  of  Robinson,  its  general  man- 
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We  think  this  position  is  untenable,  because  Carljle  is  shown  to  be 
the  local  agent  of  the  company,  Robinson  its  general  manager,  and 
that  Carlyle  removed  the  piano  under  the  direction  of  Robinson,  each 
acting  within  the  apparent  scope  of  their  authority.  Appellant  was 
dealing  in  pianos,  and  when,  through  its  general  manager,  it  directs 
one  of  its  agents  to  take  from  appellee  the  piano  in  question,  and  the 
agent  does  so,  and  injury  results  by  reason  of  its  unlawful  taking,  it 
certainly  can  not  be  urged  that  appellant  is  not  responsible  therefor, 
notwithstanding  it  afterwards  appeared  that  the  piano  did  not  in  fact 
belong  to  appellant,  and  that  it  had  had  no  dealings  with  appellee 
about  the  same,  and  that  it  had  no  authority  to  remove  the  same.  It 
seems  to  us  that  it  was  the  duty  of  appellant  and  its  officers,  before 
directing  its  agents  to  enter  appellee's  house  and  take  therefrom  his 
piano,  to  exercise  ordinary  care  to  ascertain  whether  the  piano  be- 
longed to  appellant,  or  whether  they  had  the  right  or  authority  to 
enter  said  premises;  and,  failing  so  to  do,  it  seems  fair  that' it  should 
be  held  responsible  for  the  wrong,  if  any,  committed  by  its  agents  on 
account  of  its  negligence. 

The  court  did  not  err,  as  claimed  by  appellant  in  its  fifth  assign- 
ment of  error,  in  permitting  witnesses  to  testify  that  the  piano  was  re- 
moved from  the  house  of  appellee  by  a  white  man  and  some  negroes; 
nor  did  it  err  in  allowing  appellee  to  show  the  condition  of  his  house, 
as  found  by  him  on  his  return  home  in  February,  1905,  nor  that  books 
and  other  articles  were  missing  therefrom.  We  therefore  overrule  the 
fifth,  sixth  and  seventh  assignments  of  error,  raising  these  questions. 

Appellant  urges  under  its  fifteenth  assignment  of  error  that  the 
court  erred  in  its  general  charge  in  directing  the  jury,  if  they  found 
and  believed  from  the  evidence  that  the  defendant,  acting  by  and 
through  its  duly  authorized  agent,  did,  by  use  of  force,  break  and  en- 
ter the  plaintiffs  house  without  authority  of  law,  and  that  if  defendant, 
by  its  authorized  agent,  directed  such  entry  to  be  made,  then  defendant 
would  be  liable,  and  they  would  return  their  verdict  for  the  plaintiff 
for  such  damages,  if  any,  as  he  sustained  by  reason  of  removing  the 
piano  from  said  residence.  Appellant  claims  that  there  was  no  evi- 
dence showing  or  tending  to  show  that  the  defendant  ever  authorized 
or  directed  the  taking  of  the  piano  from  appellee's  possession;  and 
further  claims  it  was  not  shown  that  the  taking  of  the  piano  was  in 
the  line  of  the  duty  of  either,  Robinson,  the  general  manager  of  the 
company,  or  Carlyle,  the  local  agent  of  the  company,  and  that  said 
acts  of  Robinson  and  Carlyle  were  their  individual  acts,  for  which  they 
alone  could  be  held  individually  liable. 

The  record  discloses  that  0.  A.  Field  was  the  president  of  appellant 
company,  and  had  general  charge  and  supervision  of  its  entire  business, 
with  headquarters  at  St.  Louis,  and  that  W.  M.  Robinson  was  general 
manager  of  said  company  for  the  State  of  Illinois,  and  that  Carlyle 
was  its  local  agent  at  Murphysboro,  111.  The  record  further  shows 
that  the  piano  was  removed  under  the  order  and  direction  of  Field, 
the  president;  likewise  by  the  direction  of  W.  M.  Robinson,  its  gen- 
eral manager,  find  Carlyle,  its  local  agent,  admitted  that  he  removed 
the  piano.  The  piano  was  afterwards  shipped  by  the  company's  agents 
to  its  general  office  in  St.  Louis^  and  there  held  for  several  montlis  by 
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it,  and  finally  shipped  by  it  to  another  piano  company,  who  requested 
them  to  do  so,  claiming  that  the  appellee  owed  them  therefor,  and  had 
failed  to  pay  them.  Appellee  discovered  and  identified  his  piano  in 
appellant^s  warehouse  in  St.  Louis.  It  is  true  that  the  president 
stated  that,  through  some  mistake  or  misapprehension  of  a  telephone 
message,  he  was  led  to  believe  that  appellee  had  left  the  piano  in  a 
vacant  house;  but  it  does  not  affirmatively  appear  that  Field,  its 
president,  thought  or  believed  that  he  was  not  acting  in  behalf  of  and 
for  the  company  at  the  time  the  piano  was  taken.  Under  the  circum- 
stances detailed  in  the  record,  we  think  that  there  was  sufficient  evi- 
dence to  justify  the  charge  of  the  court  and  the  verdict  of  the  jury, 
and  that  this  assignment  is  therefore  not  well  taken. 

We  do  not  believe  that  there  is  error  shown  in  any  of  the  other  as- 
signments. 

Believing  that  substantial  justice  has  been  reached,  and  no  error 
shown  in  the  action  of  the  trial  court,  the  judgment  in  this  case  is 
therefore  affirmed. 

Affirmed, 


MoLLiE  Turner  v.  Will  Turner. 

Decided  November  6,  1907. 

1. — ^Divorce — ^Injunction  Against  Disposing  of  Comxnnnlty  Property. 

Under  article  2984  Revised  Statutes,  an  allegation  in  a  verified  petition  for 
divorce  that  the  defendant  husband  is  likely  to  dispose  of  the  community 
property  during  the  progress  of  the  suit  makes  it  the  duty  of  the  trial  court 
to  issue  a  restraining  order  preventing  such  disposition. 

2. — ^Praotioe  on  Appeal — ^Injunotion — ^Keceiver. 

On  appeal  from  an  interlocutory  order  dissolving  an  injunction  the  pro- 
priety of  such  order  alone  is  in  question,  and  the  Appellate  Court  has  no 
power  to  direct  as  to  the  appointment  of  a  receiver. 

Appeal  from  an  interlocutory  order  of  the  District  Court  of  Rob- 
ertson County  dissolving  a  temporary- injunction.  Tried  below  before 
Hon.  J.  C.  Scott. 

Bailey,  Woods  &  Morehead,  for  appellant. — In  a  suit  brought  by 
the  wife  for  divorce  and  partition  of  the  community  property,  she  is 
entitled  to  an  injunction  to  restrain  her  husband  from  selling  or  en- 
cumbering said  property  in  any  way  or  manner  whatever  during  the 
pendency  of  the  suit.  Art.  2984,  R.  S.  of  Texas;  Wright  v.  Wright, 
3  Texas,  168;  Dority  v.  Dority,  96  Texas,  215;  60  L.  R.  A.,  941; 
Speer  on  Married  Women,  sec.  340. 

The  court  erred  in  wholly  dissolving  said  injunction  and  leaving  the 
rights  of  the  wife  absolutely  unprotected,  and  leaving  the  husband  free 
to  dispose  of  and  squander  the  entire  estate,  but  should  have  modified 
same  to  such  an  extent  that  he  would  have  been  required  to  account 
for  the  property  and  the  proceeds  thereof,  and  make  them  subject  to 
the  judgment  of  the  court  upon  a  final  hearing  of  said  petition. 
Whenever  it  appears  proper  and  reasonable  that  some  disinterested 
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party  should  be  placed  in  possession  of  the  property  to  prevent  fraud 
or  save  it  from  injury  or  material  deterioration,  or  destruction,  a  re- 
ceiver should  be  appointed.  Arts.  1465,  1492,  Rev.  Stats.;  106  Fed., 
674 ;  90  Fed.,  129 ;  89  Fed.,  125 ;  Bosworth  v.  Terminal  B.  R.  Associa- 
tion of  St.  Louis,  174  XJ.  S.,  186;  Simpkins  on  Equity,  519;  Watson 
V.  McKinnon,  73  Texas,  211;  Shulte  v.  Hoflfman,  18  Texas,  678; 
Rische  v.  Rische,  19  Texas  Ct.  Rep.,  383 ;  Beach  on  Receivers,  sees.  93, 
566-574. 

Kinard  £  Ooodman,  for  appellee. 

FISHER,  Chief  Justice. — The  appellant  has  on  file  a  suit  in  the 
District  Court  of  Robertson  County  against  appellee  for  divorce.  As 
a  part  of  the  controversy  it  is  alleged  in  her  petition  that  she  and  the 
defendant  owned  certain  community  property,  and  she  avers  that  she 
fears  that  the  defendant,  during  the  pendency  of  the  suit,  will  dispose 
of  the  community  property,  and  she  prays  for  an  injunction  restrain- 
ing him  from  so  doing.  She  also  requests  that  he  be  required  to  return 
an  inventory  and  make  an  accounting  of  the  community  estate,  and 
that  a  receiver  be  appointed. 

The  judge  of  the  District  Court  where  the  suit  is  pending  granted 
a  temporary  writ  of  injunction,  but  in  vacation,  on  motion,  dissolved 
the  same.  It  is  from  this  order  of  dissolution  that  this  appeal  is 
taken,  which  right  is  authorized  by  the  Act  of  April  16,  1907. 

It  is  contended  by  appellant  that  by  virtue  of  article  2984  of  the 
Revised  Statutes,  as  well  as  from  the  facts  as  stated  in  the  record,  the 
trial  court  erred  in  dissolving  the  temporary  writ.  We  think  the  ap- 
pellant is  correct  in  both  contentions.  We  can  not  find  where  the 
article  in  question  has  been  directly  construed,  but  the  intimation  is 
strong  in  Wright  v.  Wright,  3  Texas,  168,  that  the  purpose  of  the 
statute  was,  upon  averment  of  the  plaintiff  in  her  petition  that  the  de- 
fendant, during  the  progress  of  the  suit,  is  likely  to  dispose  of  the  com- 
munity property,  that  it  becomes  the  duty  of  the  trial  court  to  issue  its 
restraining  order  preventing  such  disposition.  This  seems  to  be  the 
meaning  of  this  provision  of  the  statute.  But,  however,  if  we  are  mis- 
taken in  this  view,  we  are  clearly  of  the  opinion  that  the  facts,  as 
found  in  the  record,  were  of  such  a  nature  as  would  have  justified  the 
trial  court  in  keeping  alive  the  temporary  writ.  Having  reached  this 
conclusion,  we  suppose  the  trial  court,  when  the  case  is  returned  to 
him,  will  make  such  orders  as  he  may  see  fit,  requiring  the  appellee  to 
return  an  inventory  of  the  property  and  to  account  for  the  same,  and 
to  make  such  orders  as  the  court  may  see  fit  to  make  with  reference  to 
the  appointment  of  a  receiver. 

As  we  construe  the  statute  our  jurisdiction  is  merely  limited  to  a 
review  of  the  action  of  the  trial  court  in  dissolving  the  injunction. 
The  statute  perinits  an  appeal  from  an  order  in  vacation  either  grant- 
ing or  dissolving  an  injunction ;  and  we  find  nothing  in  this  or  any 
other  statute,  in  view  of  the  fact  that  our  jurisdiction  is  thus  limited, 
to  authorize  us  to  review  the  action  of  the  trial  court  in  failing  or  re- 
fusing to  appoint  a  receiver. 

The  judgment  of  the  trial  court  will  be  reversed,  with  instructions 
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to  that  court  to  keep  alive  its  temporarj  injunction  during  the  pend- 
ency of  the  suit  nnder  the  present  bond,  or  such  additional  bond  as  the 
trial  court  may  see  proper  to  require  the  appellant  to  execute. 

Reversed  with  instructions. 


Cha&  M.  Bubckbll  v.  State  of  Texas. 

Decided  November  6,  1907. 

1.— Judgment— Srldenoe—PresnmptloiL. 

In  the  abeenoe  of  a  statement  of  facte,  the  presumption  will  be  indulged 
on  appeal  that  the  evidence  was  sufficient  to  support  the  judgment  rendered 
by  the  trial  court. 

S.-^Vnlawfal  Sale  of  Liquor — ^Vultanee— Injunetion. 

The  Act  of  the  Thirtieth  L^slature  (Gen.  Laws  1907,  page  166)  de- 
claring the  sale  of  intoxicating  liquors  without  a  license  a  public  nuisance,  and 
providing  for  the  prevention  of  the  same  by  injunction,  is  not  unconstitutional. 


— ^Temporary  Injunctioii. 

The  fact  that  the  Act  of  1907  dispenses  with  a  verification  of  the  petition 
for  injimction  when  applied  for  by  the  State,  is  no  reason  why  a  temporary 
injunction  should  not  be  granted  as  in  other  cases. 


4. — Sale  of  liquors— Aot  of  1907. 

After  the  passaoe  of  the  Act  of  April  18,  1907,  it  was  necessary  to  procure 
a  license  as  provided  for  in  said  Act  to  pursue  the  occupation  of  selling  intox- 
icating liquors. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  S.  P.  Wusiger^  Special  Judge. 

No  brief  for  appellant  received  by  reporter. 

E.  B.  Elfers,  for  appellee. — ^A  license  to  sell  intoxicating  liquors  is 
a  permity  granted  and  accepted  subject  to  the  contingency  that  there 
may  be  changes  in  the  laws  adopted  in  the  exercise  of  that  power 
which  will  render  the  privilege  less  valuable  or  the  responsibility  more 
onerous,  or  which  will  revoke  the  privilege  entirely.  It  is  only  a  per- 
mission to  enjoy  a  privilege  for  a  specified  time  unless  it  be  sooner 
abrogated.  It  is  an  exercise  of  the  police  power,  and  does  not  include 
any  contractual  relations  whatever.  Black  on  Intoxicating  Liquors, 
sees.  127,  128;  Freund  on  Police  Power,  sec.  564;  Sprayberry  v.  At- 
lanta, 13  S.  E.  Bep.,  199;  La  Croix  v.  County  Commissioners,  49 
Conn.,  591;  Brown  v.  The  State  of  Georgia,  82  Ga.,  224;  Powell  v. 
State,  69  Ala.,  10 ;  Wheeler  v.  State,  64  Miss.,  462 ;  Columbus  City  v. 
Cutcomp,  61  la.,  672;  Bamett  v.  Pemiscot  Co.  Court,  86  S.  W.  Rep. 
(Mo.),  575;  Sarlo  v.  Pulaski  Co.,  88  S.  W.  Rep.  (Ark.),  953. 

The  repeal  of  a  law  under  which  a  license  was  granted  revokes  the 
license.  Commonwealth  v.  Brennan,  103  Mass.,  70;  Calder  v.  Kurby, 
5  Gray,  597;  Pleuler  v.  Stete,  11  Neb.,  547;  Pell  v.  State,  20  Am. 
Bep.,  83;  Ex  parte  Lynn,  19  Texas  Crim.  App.,  293;  Davis  v.  Stete, 
2  Texas  Crim.  App.,  425;  Rowland  v.  Stete,  12  Texas  Crim.  App., 
41& 
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If  a  statute  embraced  the  essential  provisions  of  an  antecedent  one 
on  the  same  subject,  and  formulated  a  new  system,  the  intention  that 
the  new  shall  be  a  substitute  for  the  old  is  manifest,  although  there 
be  no  expressed  intention  to  that  effect.  Commonwealth  v.  Mann,  168 
Pa.  St.,  200;  1  I^ewis  Southerland  on  Statutory  Construction,  sec.  255; 
Etter  v.  Missouri  Pac.  By.  Co.,  2  Texas  App.  C.  C,  58;  Dickinson  v. 
State,  38  Texas  Crim.  Bep.,  472;  Harold  v.  State,  16  Texas  Crim. 
Bep.,  157;  United  States  v.  Tynen,  11  Wall.,  88. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  an  interlocu- 
tory or  preliminary  injunction,  granted  at  tlie  instance  of  the  State  in 
a  suit  brought  in  her  behalf  by  the  county  attorney,  restraining  the 
appellant  from  further  selling  or  offering  for  sale  intoxicating  liquors 
in  the  city  of  El  Paso,  Texas,  at  No.  ,  San  Antonio  street,  be- 
tween Stanton  and  Kansas  streets,  in  tlie  building  known  as  the  Trust 
Exchange,  without  having  first  procured  the  license  and  paid  the  taxes 
required  by  law. 

The  substance  of  the  petition,  upon  which  the  writ  was  granted,  is 
that  the  defendant,  as  an  individual,  was,  on  the  22d  day  of  Septem- 
l)er,  A.  D.  1907,  and  has  been  since,  and  is  now  keeping  and  maintain- 
ing a  public  nuisance  at  No. San  Antonio  street,  between  Stanton 

and  Kansas  streets,  in  the  city  and  county  of  El  Paso,  Texas,  in  a 
building  and  saloon  known  as  the  "Trust  Exchange,*^  situated  in  block 
38,  Campbell's  Addition  of  the  city  of  El  Paso,  Texas,  in  this :  "That 
,  he  was  on  said  date,  has  been  since,  and  is  now  engaged  in  and  pursu- 
ing the  business  of  selling  intoxicating  liquor  at  the  aforesaid  place 
,  without  having  the  necessary  license  and  paid  the  taxes  required  by 
law."  The  prayer  in  the  petition  is  for  a  temporary  writ  of  injunc- 
tion, such  as  was  awarded,  and  upon  final  hearing  that  it  be  perpetu- 
,  ated. 

The  defendant,  after  interposing  general  and  special  exceptions  to 
the  petition,  answered  in  substance  that,  long  prior  to  the  dates  al- 
leged by  complainant,  he  filed  his  application  for  a  license,  as  required 
by  law,  and  that  such  license  was  issued,  which  he  holds,  covering  the 
period  from  November  1,  1906,  to  November  1,  1907,  for  which  he 
paid  not  only  the  amount  due  the  State  but  the  amount  due  the  county 
of  El  Paso,  and  that,  having  procured  said  license,  he  executed  a  bond 
in  due  form,  as  provided  by  law,  which  was  duly  approved  by  the 
county  judge  of  El  Paso  County  and  filed  in  accordance  with  the  law; 
that,  under  the  terms  of  said  license  and  bond,  he  became  and  was  en- 
titled to  sell  liquor  as  a  retail  liquor  dealer,  and  continues  so  to  do; 
and  that  if  he  made  any  sales  during  the  time  alleged  in  said  petition, 
in  the  manner  therein  averred,  such  sales  were  made  under  the  terms 
and  pursuant  to  said  license  and  bond. 

Though  the  interlocutory  judgment  appealed  from  recites  that  the 
court  heard  the  pleadings  of  plaintiff  and  original  answer  of  defendant 
together  with  the  affidavits  thereto  annexed  and  the  evidence  there- 
under adduced,  no  statement  of  facts  sho\vlng  what  the  evidence  was 
appears  in  the  record.  Therefore,  in  the  absence  of  such  a  statement, 
it  will  be  presumed  in  favor  of  the  judgment,  if  it  does  not  sufficiently 
appear  from  defendant's  answer  that  he  was,  at  the  time  and  place 
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alleged^  engaged  in  and  pursuing  the  business  of  selling  intoxicating 
liquors,  without  having  any  license  other  than  is  set  out  in  his  answer, 
or  having  paid  the  tax  required  by  law. 

The  Act  of  April  6,  1907,  declares  "any  person,  firm  or  corpora- 
tion who  may  engage  in  or  pursue  the  business  of  selling  intoxicating 
liquor,  without  having  first  procured  the  necessary  license  and  paid  the 
tax  required  by  law,"  to  be  the  creator  and  promoter  of  a  public 
nuisance,  and  provides  he  may  be  enjoined  at  the  suit  of  any  county 
or  district  attorney  in  behalf  of  the  State,  or  any  private  citizen  thereof. 
Gen.  Laws  Thirtieth  Leg.,  p.  166. 

The  suit  in  which  the  interlocutory  injunction  was  granted  is  evi- 
dently based  upon  this  statute;  for  without  it,  or  a  similar  statute,  a 
bill  for  an  injunction  would  not  probably  lie.  Casino  v.  State,  34 
S.  W.  Hep.,  769;  State  v.  Patterson,  14  Texas  Civ.  App.,  465.  But  it 
is  contended  by  appellant  that  the  statute  is  unconstitutional.  We  can 
perceive  no  tenable  ground  for  this  contention.  In  other  jurisdictions, 
where  the  constitutions  are  similar  to  ours,  statutes  declaring  the  busi- 
ness of  selling  intoxicating  liquors  tt^ithout  a  license  to  be  a  public 
nuisance,  and  providing  that  one  may  be  restrained  by  injunction  from 
maintaining  such  nuisance,  have  generally  been  held  constitutional. 
Devanney  v.  Hanson  (W.  Va.),  53  S.  E.  iRep.,  603;  State  v.  Thomas 
(Kan.),  86  Pac.  Bep.,  499;  Commissioners  v.  Howe,  79  Mass.,  26; 
State  V.  Hughes,  16  Atl.  Bep.,  911 :  Carleton  v.  Bues:,  149  Mass.,  550; 
22  N.  E.  Bep.,  55;  Littleton  v.  Fritz,  65  Towa,  488;  22  N.  W.  Bep., 
641;  Davis  v.  Auld,  53  Atl.  Bep.,  118;  96  Me.,  559:  State  v.  Collins, 
74  Vt.,  43;  52  Atl.  Bep.,  69;  Mugler  v.  Kansas,  123  F.  S.,  623;  31  L. 
Ed.,  205;  Powell  v.  Pennsvlvania,  127  F.  S.,  678;  32  L.  Ed.,  253; 
Walker  v.  McNelly,  121  Ga.,  114;  48  S.  E.  Bep.,  718;  Lofton  v.  Col- 
lins, 61  L.  B.  A.,  151.  See  also  Black  on  Intoxicating  Liquors,  sec. 
339.  Every  objection  urged  by  appellant  to  the  constitutionality  of 
the  statute  under  which  the  suit  was  brought  has  been  met  and  an- 
swered by  the  opinions  in  the  cases  cited,  and  we  only  deem  it  neces- 
sary to  refer  to  them  for  the  reason  given  for  sustaining  similar  stat- 
utes, and  in  which  we  concur  in  holding  the  one  in  question  constitu- 
tional. 

Section  2  of  the  Act  referred  to  provides  that  the  procedure  in  all 
cases  brought  thereunder  shall  be  the  same  as  in  other  suits  for  in- 
junction as  nearly  as  may  be;  but  provides  that  when  suit  is  brought 
in  the  name  of  the  State  by  any  of  its  authorized  officers  the  petition 
for  injunction  may  not  be  verified.  In  view  of  these  provisions  we  see 
no  reason  why  a  temporary  injunction  should  not  be  granted,  as  in 
other  cases,  restraining  the  defendant  during  the  pendency  of  the  suit 
from  maintaining  the  nuisance. 

The  only  other  question  raised  by  the  assignments  that  need  be  con- 
sidered is:  Had  the  defendant  procured  the  necessary  license  and  paid 
the  tax  required  by  law  for  pursuing  the  business  of  selling  intoxicat- 
ing liquors?  He  had  procured  no  license  nor  paid  any  tax  under  the 
Act  of  April  18,  1907,  though  he  was  selling  intoxicating  liquor  on  tlie 
22d  of  September,  1007.  In  view  of  those  facts  the  question  must. 
Tinder  the  authority  of  the  recent  opinion  of  the  Court  of  Criminal 
Appeals  in  ex  parte  Steve  Vaccarezza,  be  answered  in  the  negative. 
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There  is  no  error  requiring  the  reversal  of  the  interlocutory  judg- 
ment granting  the  temporary  injunction,  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Industrial  Lumber  Company  v.  Dennis  M.  Bivens. 

Decided  November  6,  1907. 

1. — ^Aulgnment  of  Error — ^Proposition  not  Germane. 

A  proposition  which  is  not  germane  to  tlic  assignment  of  error  under  which 
it  is  made  is  not  entitled  to  consideration.  Assignments  and  a  proposition 
thereunder  considered,  and  held  that  the  proposition  was  not  germane  to  %,he 
assignments. 

8.— Personal    Injuries — ^Future    Bamagres. 

In  order  to  entitle  one  to  recover  future  damages  *for  personal  Injuries 
it  is  only  required  that  the  evidence  should  show  a  reasonable  probability  of 
future  ill  effects  from  the  injury.  It  is  not  necessary  that  the  proof  show  a 
reaaonahle  certainly  of  future  ill  effects. 

3. — ^Personal  Injnry — ^Elements  of  Damage — Charge. 

In  a  suit  for  personal  injuries  there  are  usually  three  elements  of  damage 
proper  to  be  considered  by  the  jury:  (1)  Physical  and  mental  suffering  en> 
dured  up  to  the  time  of  the  trial:  (2)  Such  physical  and  mental  suffering  as  it  is 
reasonably  probable  the  injured  party  will  endure  in  the  future,  and  (3) 
impaired  or  diminished  future  earning  capacity  reasonably  consequent  upon 
the  injury.  Charge  considered,  and  held  not  subject  to  the  objection  that  it 
allowed  a  recovery  twice  for  the  same  element  of  damage. 

4. — Special  Charge — Xodiilcation — ^Practice. 

Complaint  can  not  be  made  of  a  modification  by  the  court  of  a  requested 
charge  unless  it  would  have  been  error  to  refuse  the  charge  as  asked. 

6. — ^Kaster  and  Servant — ^Extraordinary  Eisk — ^Dnty  of  Master — ^Negligence. 
It  is  the  duty  of  the  master  to  instruct  a  servant  as  to  all  risks  which  are 
abnormal  or  extraordinary  and  of  such  kind  that  the  servant  can  not  be  held 
char^able  with  an  adequate  comprehension  of  their  nature  and  extent,  or. 
of  the  proper  means  to  safc^iard  himself.  This  duty  is  nondelegable,  and  the 
failure  of  the  master  to  perform  it  is  negligence  per  se. 

6. — Master   and    Servant — Safe   Machinery — Nondelegable   Duty. 

The  duty  of  a  master  to  use  ordinary  care  to  furnish  his  servant  with 
safe  machinery,  etc.,  is  personal  to  the  master  and  can  not  be  delegated;  hence 
the  fact  that  a  vice-principal  of  the  master  had  no  knowledge  of  the  defects 
in  the  machinery  which  caused  the  Injury,  will  not  exonerate  the  master  from 
the  consequences  of  his  failure  to  perform  said  duty. 

7. — Same — Negligence — ^Unforeseen   Conseqnence. 

When  the  negligence  of  the  master  is  calculated  or  likely  to  cause  injury, 
the  master  is  liable  for  any  injury  proximately  resulting  therefrom,  and  the 
fact  that  the  precise  injnry  which 'did  occur  was  unforeseen  or  improbable,  is 
immaterial. 

8.— Contribntory  Negligence— ancstlon  of  Pact. 

Whether  or  not  a  servant  was  guilty  of  contributory  negligence  in  leaving 
his  particular  place  of  duty  at  the  time  he  was  injured,  is  a  question  of  fact 
for  the  jury. 

9.— Evidence— Withdrawal  from  Jury- Practice. 

Where  evidence  on  an  issue  has  been  admitted  over  objection,  tb«  failure 
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rf  the  eourt  afterwards  to  submit  such  issue  to  the  jury  as  effectually  with- 
draws from  the  jury  such  issue  and  the  evidence  bearing  thereon  as  if  the 
jury  were  specially  instructed  to  that  effect. 

10. — ^Assumed  Elsk — Advice  of  Superior. 

Where  the  danger  from  certain  defective  machinery  was  not  so  obvious  but 
that  one  of  ordinary  experience  and  observation  would  continue  to  use  the 
same,  a  servant  does  not  assume  the  risk  of  injurv  therefrom  when  he  con- 
tinues to  use  the  same  upon  the  assurance  of  his  foreman  and  superior  that 
there  is  no  danger. 

Appeal  from  the  District  Court  of  Jefferson  Comity.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr.  . 

Baker,  Botts,  Parker  dc  Garwood  and  Parker  &  Hefner,  for  appel- 
lant.— To  entitle  plaintiff  to  recover  for  future  damage  there  must  be 
a  reasonable  certainty  as  to  such  future  damage;  a  mere  probability 
of  its  occurrence  is  not  enough.  Missouri  Pac.  Ry.  Co.  v.  Mitchell, 
75  Texas,  80;  Louisville  Southern  R.  E.  Co.  v.  Minogue,  90  Kentucky, 
369;  29  Am.  St.  Rep.,  381. 

The  court's  charge  on  the  measure  of  damages  was  misleading  ana 
confusing  to  the  jury,  and  tended  to  induce  them  to  allow  double  dam- 
ages. International  &  6.  N.  Ry.  Co.  v.  Butcher,  98  Texas,  462;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Nesbit,  40  Texas  Civ.  App.,  209. 

A  special  charge  requested  should  be  either  given  in  the  language 
requested  or  refused.  If  qualified,  it  should  be  rewritten,  and  not 
qualified  by  an  addition  in  the  nature  of  a  proviso  which  specially 
emphasizes  certain  conditions  which  would  defeat  the  defense  submitt<)d 
in  said  charge.  Southern  Cotton  Press  &  Mfg.  Co.  v.  Bradley,  62 
Texas,  602;  Willis  v.  Hudson,  72  Texas,  608;  Missouri  Pac.  Rv.  v. 
Williams,  75  Texas,  8. 

A  defendant  has  the  right  to  demand  that  all  of  his  defenses  be 
affirmatively  presented,  and  that  the  law  be  applied  to  the  facts  in  evi- 
dence in  support  of  each  of  such  defenses.  Missouri,  K.  &  T.  Ry.  Co. 
V.  McGlamory,  89  Texas,  635 ;  Neville  v.  Mitchell,  66  S.  W.  Rep.,  579. 

The  court  erred,  to  the  prejudice  of  this  defendant,  in  paragraph 
No.  3  of  its  general  charge  to  the  jury,  in  charging  them  in  the 
following  language: 

'T  charged  you  that,  when  an  employer  employs  a  minor  and  places 
him  in  a  position  where  such  employe  is  exposed  and  subject  to  danger 
threatening  his  life,  or  bodily  injury,  and  such  employe  does  not  know 
of  such  dangers,  and  does  not  know  of  the  extent  of  such  dangers  and 
how  to  avoid  them,  and  such  employer  is  aware  of  such  want  of  knowl- 
edge on  the  part  of  such  employe,  or  by  the  use  of  ordinary  care  on  his 
part  ought  to  have  been  aware  of  the  same,  it  then  becomes  the  duty 
of  such  employer  to  warn  such  employe  of  the  dangers  attendant  upon 
such  employment,  and  to  warn  him  of  the  extent  of  such  dangers,  and 
how  to  avoid  injury  therefrom;  and  when  an  employer  is  guilty  of  a 
failure  in  these  respects  towards  an  employe,  then  he  is  in  law  deemed 
guilty  of  negligence  in  respect  to  such  failure,  and  if  such  employe  be 
caused  to  sustain  injury  in  consequence  of  such  negligence,  without 
contributory  negligence  on  his  part  at  the  time,  the  emplover  would 
be  liable."    Bering  Mfg.  Co.  v.  Pemelat,  79  S.  W.  Rep.,  872;  Texas 
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&  Pac.  Ry.  V.  Murphy,  46  Texas,  366;  Gulf,  C.  &  S.  F.  By.  v.  Gas- 
camp,  69  Texas,  546;  Willoughby  v.  Townsend,  18  Texas  Civ.  App., 
725;  Baker  v.  Ashe,  80  Texas,  361. 

Hardy  &  Hardy  and  McCoy  dk  Moss,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Dennis 
Bivens  against  the  Industrial  Lumber  Company  to  recover  damages  for 
personal  injuries  sustained  by  him  through  the  alleged  \iegligence  of 
the  defendant,  while  in  its  employ  as  operator  of  a  trip  machine  in  its 
sawmill  at  Vinton,  La.  The  defendant  pleaded  not  guilty,  contribu- 
tory negligence,  assumed  risk  and  negligence  of  a  fellow  servant.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$6,000. 

His  injuries  were  inflicted  on  March  31,  1904.  At  the  time  they 
were  sustained  he  was  a  minor,  and  was  also  a  minor  when  the  case 
was  tried,  but  his  disabilities  had  been  removed  in  accordance  with  the 
laws  of  the  State  of  Louisiana,  where  he  resided  before  the  suit  wa3 
instituted. 

To  comprehend  the  nature  of  the  case  it  is  necessary  to  describe  the 
machinery  and  appliances  of  the  sawmill  and  the  manner  in  which  they 
were  operated  at  the  place  and  time  the  plaintiff  was  injured.  There 
is  a  carriage  track  upon  which  the  carriage  runs  that  conveys  the  logs 
to  the  circular  saw.  In  front  of  the  saw,  in  the  direction  the  logs  are 
carried,  is  a  table  called  the  "live  roller  table,"  which  is  about  four 
feet  wide  and  about  seventy-two  feet  long.  Extending  across  this 
table  are  a  number  of  rollers  about  an  inch  in  diameter,  about  half  of 
the  circumference  extending  above  the  top  of  the  table,  the  other  half 
being  below  the  surface.  They  are  about  four  feet  apart,  and  when  in 
operation  all  revolve  (if  in  proper  working  order)  with  equal  motion 
in  the  same  direction  that  the  circular  saw  does.  One  of  these  rollers, 
however,  which  was  near  the  far  end  of  the  table,  and  beyond  the  space 
between  the  edger  table  and  edger  saws,  and  where  plaintiff  was  stand- 
ing, which  are  hereinafter  described,  was  out  of  fix  so  that  it  did  not 
revolve,  and  was  in  such  condition  as  to  be  called  "dead'*  by  the  wit- 
nesses to  the  accident,  and  had  been  in  such  defective  condition  for 
several  days  prior  thereto. 

Facing  from  the  circular  saw,  to  the  left  of,  and  about  five  feet  from 
and  parallel  with  the  roller  table,  is  another,  called  the  "edger  table," 
which  is  about  four  feet  wide  and  twelve  feet  long,  the  end  nearest  the 
circular  saw  being  about  forty-four  feet  from  it.  About  twelve  inches 
beyond  this  table,  and  parallel  with  the  end  of  it,  are  installed  upon 
the  same  plane  what  are  called  "edger  saws,"  four  in  number.  There 
are  two  endless  chains,  eight  or  nine  feet  apart,  parallel  with  each  other, 
extending  from  the  live  roller  to  the  edger  table,  the  office  of  which 
will  be  explained  in  describing  the  purpose  and  operation  of  the  ma- 
chinery and  appliances  of  the  sawmill.  These  chains,  when  made  to 
perform  their  office,  are  operated  by  means  of  a  lever,  moved  by  the 
pressure  of  the  foot  of  one  called  the  "tripman,"  who  stands  about 
fifty-six  feet  from  the  end  of  the  live  roller  table  nearest  the  circular 
saw,  and  between  such  table  and  a  twelve-inch  space  separating  the 


iP07.]  Industrial  Lumber  Co.  v.  Bivens.  399 

edger  table  from  the  edger  saws.  He  stands  nearer  the  live  roller  table 
and  faces  the  end  nearest  the  saw  track.  There  was  no  partition  or 
stanchion  in  or  opposite  the  space  between  the  edger  tabje  and  the 
edger  saws  to  protect  one  opposite  said  space  from  the  saws,  which 
were  exposed,  or  prevent  him  from  being  thrown  against  them  in  the 
way  plaintiff  was,  as  will  be  hereinafter  explained. 

In  running  the  sawmill  the  logs  were  placed  upon  the  carriage  and 
carried  thereon  to  and  through  the  circular  saw,  then  carried  back  and 
run  through  the  saw  again,  this  process  being  repeated  until  the  sawing 
of  the  log  was  finished  at  such  saw.  The  slabs  and  lumber  into 
which  the  log  was  thus  sawed  were  then  placed  upon  the  live  roller 
table,  and  such  pieces  as  were  not  fit  for  use  were  carried  over  the 
table  by  the  operation  of  its  rollers  to  the  far  end,  and  thrown  off  into 
the  "refuse  pit,"  and  such  pieces  as  were  to  have  the  edges  trimmed 
were  likewise  carried  over  the  live  rollers  in  the  same  manner  opposite 
the  edger  table  until  they  were  upon  the  endless  chains  hereinbefore  de- 
scribed, when  the  tripman,  by  pressing  the  lever,  caused  them  to  be 
lifted  from  such  table  and  carried  over  the  chains  to  the  edger  table, 
from  which  they  were  run  through  the  edger  saws  by  the  edger-saw 
man  and  their  edges  trimmed  off. 

At  the  time  plaintiff  was  injured  he  was  a  tripman,  operating  the 
trip  lever,  and  had  only  been  in  such  employment  three  days  up  to  that 
time.  On  this  occasion  a  log  thirty  feet  long  was  being  run  through 
the  circular  saw  in  tlie  manner  before  described.  Three  slabs  had  been 
sawed  from  different  sides  of  it  and  carried  off  by  means  of  the  live 
rollers  and  thrown  into  the  refuse  pit.  A  slab  was  then  sawed  off  the 
fourth  side  of  the  log  and  placed  upon  the  live  roller  table  to  be  carried 
off  in  the  same  manner  as  the  other  three  were.  The  slab,  on  account 
of  the  log  being  crooked,  the  curvature  being  on  the  side  from  which 
it  was  taken,  was  much  thicker  at  each  end  than  it  was  in  the  middle, 
the  thickness  decreasing  from  either  end  towards  the  middle  of  the 
slab.  On  account  of  the  unevenness  of  the  slab  it  did  not  touch  and 
receive  the  force  of  all  the  rollers,  and  when  its  furthest  end  reached 
the  *yead"  roller  it  slowly  passed  over  it  and  its  end  caught  against 
the  roller  just  beyond.  In  the  meantime  another  slab  had  been  sawed 
off  which,  together  with  a  piece  of  timber  which  was  12  inches  by 
twelve  inches  in  thickness,  made  by  the  remainder  of  the  log,  was 
placed  upon  the  live  rollers  to  be  conveyed  thereover.  This  slab  and 
piece  of  timber  were  conveyed  over  the  rollers  more  rapidly,  for  the 
reason  above  stated,  than  the  slab  preceding  it,  which  we  have  just 
described,  and  therefore  pushed  against  the  near  end  of  the  slab  with 
such  force  as  to  cause  it  to  break  in  the  middle,  and  the  plaintiff,  who 
was  standing  at  or  near  the  place  where  the  trip  lever  was  operated,  in 
the  discharge  of  the  duty  of  his  employment,  was  struck  on  his  side  by 
the  broken  end  of  the  piece  of  the  slab,  against  the  end  of  which  such 
timbers  were  pushed,  and  knocked  thereby  over  the  near  corner  of  the 
edger  table  onto  a  plank,  the  edges  of  which  were  being  trimmed,  and 
was  either  carried  thereon  or  thrown  against  the  edger  saws,  which 
were  in  operation,  and  thereby  sustained  serious,  painful  and  perma- 
jient  physical  injuries. 

The  evidence,  in  relation  to  the  injuries  subts^lned  by  the  plaintiff 
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in  the  manner  above  stated,  was  sufficient  to  warrant  the  jniy  in  find- 
ing that  the  defendant  was  n^ligent  in  one  or  more  of  the  following 
grounds,  averred  by  plaintiff: 

(1)  In  putting  plaintiff  to  work  in  a  dangerous  place  without  in- 
structing or  warning  him  of  the  danger  incident  to  his  employmenty 
he  being  at  the  time,  on  account  of  his  age  and  inexperience,  ignorant 
of  such  danger. 

(2)  In  allowing  one  of  the  rollers  in  the  live  roller  table  to  become 
out  of  repair  and  ''dead,"  so  it  would  not  perform  its  office. 

(3)  In  failing  to  erect  a  wall  or  stanchion  between  the  position  oc- 
cupied by  plaintiff  while  at  work  and  the  edger  saws  against  which 
he  was  thrown  and  injured. 

The  evidence  is  also  reasonably  sufficient  to  warrant  the  jury  in  find- 
ing that  one  or  more  of  such  acts  of  negligence  was  the  approximate 
cause  of  plaintiff's  injuries,  and  that  such  injuries  were  not  caused  by 
the  negligence  of  any  of  his  fellow  servants,  or  by  his  own  contributory 
negligence,  or  from  any  risk  assumed  by  him  as  incident  to  his  em- 
plo3rment. 

Conclusions  of  lata, — 1.  We  are  unable  to  detect  anything  in  the  ac- 
tion of  plaintiff's  counsel,  complained  of  in  the  first  assignment,  which 
was  calculated  in  the  least  to  suggest  to  the  jury  that  an  insurance 
company,  or  anyone  other  than  the  parties  to  this  action,  was  inter- 
ested in  or  would  be  affected  by  the  result  of  the  trial.  Therefore  the 
principle  enunciated  in  the  cases  of  Lone  Star  Brewing  Co.  v.  Voith, 
84  S.  W.  Rep.,  1100;  Harry  v.  Brady,  86  S.  W.  Rep.,  616,  and  Beau- 
mont Traction  Co.  v.  Dilworth,  94  S.  W.  Rep.,  352,  has  no  applica- 
tion in  this  case. 

2.  The  second  and  third  assignments  of  error  are  grouped  and  con- 
sidered together  in  appellant's  brief.  The  second  complains  of  the 
10th  paragraph  of  the  charge,  which  is  as  follows: 

"Now  if,  under  the  foregoing  instructions,  you  shall  find  in  favor 
of  the  plaintiff,  you  will  allow  him  such  a  sum  of  money  by  your  ver- 
dict as  in  your  judgment  will  be  a  fair  and  reasonable  and  just  com- 
pensation for  the  injury,  if  any,  which  has  been  sustained,  and  in 
measuring  the  same  you  will  consider  the  pain  and  suffering  that  he 
has  undergone,  both  mentally  and  physically,  if  any,  in  consequence 
naturally  and  probably  of  the  injury  sustained  ^  y  him,  and  such  pain 
and  suffering,  if  any,  both  mental  and  physical,  as  the  evidence  may 
show  you  he  reasonably  and  probably  will  suffer  in  future  consequence 
of  such  injury,  if  any;  and  if  you  find  from  the  evidence  that  the  in- 
jury sustained  by  him  was  of  a  permanent  nature,  and  that  on  account 
thereof  his  caracitv  to  labor  and  earn  money  has  been  diminished  and 
permanently  impaired,  then  in  addition  to  such  damages  as  you  may 
allow  him  for  the  pain  and  suffering,  las  above  explained,  you  will  also 
allow  him  such  a  sum  of  money  as,  if  paid  now,  would  be  a  just,  fair 
and  reasonable  compensation  to  the  extent  of  his  impairment  or  dimin- 
ished capacity  to  labor  and  earn  money  in  the  future,  between  the  time 
that  he  will  have  arrived  at  the  age  of  twenty-one  years,  and  so  long 
as  you  find  from  the  evidence  he  will  probably  live;  but  you  can  not 
allow  him  anything  for  loss  of  time  between  the  date  he  was  injured 
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and  the  time  when  he  will  be  twenty-one  years  of  age,  or  for  his  dimin- 
ished eapaciiy  to  labor  and  earn  money  during  that  period  of  time,  if 
any.**  The  error  assigned  is  that  it  "authorized  and  required  the  jury 
to  allow  double  damages,  or,  in  other  words,  allowed  compensation 
twice  for  tlie  same  elements  of  damage/' 

The  third  complains  of  the  courrs  refusal  to  give,  at  defendant's 
request,  special  cliarge  No.  7,  which  is  as  follows :  "If,  under  the  other 
charges  given  you,  you  should  find  for  the  plaintiff  in  any  amount 
whatever,  then  you  are  instructed  that  the  burden  is  upon  the  plaintiff 
to  establish  how,  if  at  all,  he  was  injured,  and  the  burden  is  upon  the 
plaintiff  to  establish  the  nature  and  extent  of  his  injuries,  if  any,  by  a 
preponderance  of  the  evidence,  just  as  he  is  required  to  establish  any 
other  feature  or  element  in  the  case,  and  in  considering  the  nature 
and  extent  of  plaintiff's  injuries,  if  any,  you  will  not  speculate  upon 
what  might  have  been  the  result  of  plaintiff's  falling  into  the  edger 
saws,  or  what  might  have  been  the  result  of  the  injuries  actually  re- 
ceived, if  any,  but  you  will  consider  only  such  injuries  as  the  pre- 
ponderance of  the  evidence  shows  the  plaintiff  did  actually  sustain,  and 
you  will  in  no  event  render  a  verdict  for  any  damages  except  such  as 
plaintiff  has  shown  by  a  preponderance  of  the  evidence  that  he  has  sus- 
tained." 

The  firsx  proposition  under  these  assignments  is:  "The  charge  of 
the  trial  court  upon  the  measure  of  the  damage  in  effect  reverses  the 
true  rule  atf  to  the  burden  of  the  proof,  and  that  it  was  prejudicial  to 
refuse  defendant's  special  charge  No.  7,  stating  the  correct  rule."  No 
such  ground  of  error  as  is  embraced  in  this  proposition  was  assigned 
to  the  tenth  paragraph  of  the  charge,  and,  therefore,  the  proposition 
cannot  be  presented  under  the  second  assignment  of  error,  and  will, 
therefore,  not  be  considered  in  relation  to  it.  Nor  can  the  proposition 
as  an  entirety  be  deduced  from  the  assignment  which  complains  of  the 
refusal  of  the  court  to  give  the  requested  special  instruction.  And  it 
can  not,  in  the  absence  of  the  objection  in  the  second  assignment,  that 
the  part  of  the  court's  charge  referred  to  contravenes  the  rule  as  to 
the  burden  of  proof,  be  evolved  from  both  assignments  taken  together. 
If  it  be  permissible  for  us  to  take  and  consider  the 'latter  part  of  it, 
which  only  relates  to  the  refusal  of  the  special  charge,  as  a  proposition, 
we  will  say  that  such  charge  was  properly  refused.  "How  plaintiff  was 
injured"  and  "the  nature  and  extent  of  his  injuries"  were  matters 
essential  to  his  recoverv  of  the  damages  sued  for.  The  court,  in  its 
main  charge,  after  submitting  to  the  jury  the  questions  of  fact  neces- 
sary to  plaintiff's  recovery,  instructed  it  that  the  burden  was  upon  him 
to  prove,  by  a  preponderance  of  evidence,  the  facts  necessary  to  make 
out  his  case.  XJnder  this  charge  the  verdict  could  not  have  been  re- 
turned without  the  jury's  finding,  from  a  preponderance  of  the  evi- 
dence, how  plaintiff  was  injured  and  the  nature  and  extent  of  his  in- 
juries. 

The  second  proposition  is,  that  ''to  entitle  plaintiff  to  recover  for 

future  damages  there  must  bie  a  reasonable  certainty  as  to  such  future 

damages;  a  mere  probability  of  its  occurrence  is  not  enough."    It  is 

apparent  from  its  face  that  this  proposition  is  not  germane  to  the 
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second  assignment.  If  it  may  be  deemed  relevant  to  the  third  assign- 
ment, and  if,  in  view  of  the  manner  of  its  presentation,  it  be  proper 
for  us  to  give  it  consideration,  then  we  have  to  say:  That  proof  to  a 
reasonable  certainty  that  damages  will  accrue  in  the  future  to  one  by 
reason  of  his  personal  injuries,  is  more  proof  than  the  law  requires. 
It  is  only  required  that  the  evidence  should  show  a  reasonable  proba- 
bility of  the  occurrence  of  future  ill  effects  of  the  injury.  Gulf,  C.  & 
S.  P.  Ry.  V.  Harriett,  80  Texas,  73;  Cameron  Mill,  etc.,  Co.  v.  Ander- 
son, 34  Texas  Civ.  App.,  229;  Gulf,  C.  &  S.  F.  Ey.  v.  Garrett,  99  S. 
W.  Bep.,  164. 

The  charge  on  the  measure  of  damages  was  not  misleading,  nor  cal- 
culated to  confuse  the  jury,  nor  tend  to  induce  it  to  allow  double  dam- 
ages. It  is  clearly  distinguishable  from  and  in  no  wise  contravenes 
the  opinion  of  the  Supreme  Court  in  International  &  G.  N.  Ry.  v. 
Butcher,  98  Texas,  462.  In  that  case,  as  we  observed  in  Texas  &  N.  0. 
By.  V.  McGraw,  43  Texas  Civ.  App.,  247,  "the  charge  authorized  the 
jury  to  assess  damages  that  would  fairly  compensate  Butcher  for  the 
physical  and  mental  suffering,  past  and  future,  and  the  probable  effect 
of  the  injuries,  upon  his  health,  mental  and  physical,  and  any  impair- 
ment of  his  ability  to  pursue  the  course  of  life  he  might  have  done  but 
for  his  injuries,  and  his  probable  decreased  mental  and  physical  capac- 
ity to  labor  and  earn  money."  In  this  case  the  jury  was  instructed  to 
allow  plaintiff  such  a  sum  of  money  as  would  be  a  fair,  reasonable  and 
just  compensation  for  the  injury  sustained;  and,  in  measuring  the 
compensation,  to  consider  the  mental  and  physical  pain  and  suffering 
he  had  undergone  as  the  natural  and  probable  consequence  of  the  in- 
jury; and,  in  addition,  to  consider  such  pain  and  suffering,  mental  and 
physical,  as  the  evidence  should  show  he  reasonably  and  probably  would 
suffer  in  the  future  in  consequence  of  such  injury;  and  then,  if  the 
jury  should  find  that  the  injury  was  of  a  permanent  nature,  and,  on 
account  of  it,  plaintiff's  capacity  to  labor  and  earn  money  had  been 
diminished  and  permanently  impaired,  in  addition  to  such  damages 
as  may  have  been  allowed  for  pain  and  suffering,  as  before  explained, 
to  allow  him  such  sum  of  money  as  would  be  a  just,  fair  and  reason- 
able compensation  to  the  extent  of  his  impairment  or  diminished  capac- 
ity to  earn  money  in  the  future,  from  the  time  he  would  be  twenty-one 
years  old  as  long  as  he  would  probably  live.  This  shows  three  separate 
and  distinct  elements  of  damage  to  be  considered  in  determining  such 
sum  of  money  as  would  be  a  fair,  reasonable  and  just  compensation  for 
the  injury  sustained:  (1)  physical  and  mental  suffering  endured  up 
to  the  time  of  trial;  (2)  such  physical  and  mental  suffering  as  was 
reasonably  probable  he  would  endure  in  the  future;  (3)  impaired  or 
diminished  future  earning  capacity,  reasonably  consequent  upon  his  in- 
jury, after  he  should  attain  his  majority.  That  all  those  are  elements 
of  damages,  recoverable  in  a  proper  case  for  personal  injuries,  there 
can  be  no  doubt.  It  is  equally  apparent  that  they  are  so  submitted  by 
the  charge  that  no  one  of  the  grounds  overlaps  the  others  so  as  to 
allow  a  finding  of  double  damages,  as  did  the  charges  in  the  Butcher 
case  and  in  the  cases  of  the  Missouri,  K.  &  T.  Ry.  Co.  v.  Nesbit,  40 
Texas  Civ.  App.,  209 ;  Texas  &  N.  0.  By.  Co.  v.  McGraw,  supra,  and 
Ft.  Worth  &  R.  G.  Ry.  v.  Morris,  101  S.  W.  Rep.,  1038.     But  the 
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charge  is  just  such  as  was  upheld  in  the  case  of  International  &  G.  N. 
Ry.  Co.  V.  Wray,  43  Texas  Civ.  App.,  380,  and  in  many  other  like 
cases. 

(3)  There  was  no  error  in  the  court's  giving  defendant's  special 
charges  Nos.  23  and  24,  with  the  qualification  appended  to  each,  nor 
in  refusing  special  charge  No.  3,  as  is  complained  of  in  the  fourth,  fifth 
and  sixth  assignments  of  error.  No  interlineations  or  erasures  were 
made  by  the  court  in  either  of  the  special  charges,  as  in  the  case  of 
Cotton  Press  Co.  v.  Bradley,  54  Texas,  602.  Had  either  of  the  special 
charges  been  given  without  modification,  or  had  not  special  charge  No. 
3  been  refused,  plaintiff^s  right  to  recover  would  have  been  defeated, 
though  his  injury  might  have  been  proximately  caused  by  the  negli- 
gence of  the  defendant,  or  of  its  vice-principal,  oncurring  with  the  neg- 
ligence of  plaintiff's  fellow  servant.  It  therefore  would  have  been  error 
to  have  given  the  charges  as  requested.  The  rule  is  that  complaint 
can  not  be  made  that  a  charge  asked  was  given  with  modifications,  un- 
less it  would  have  been  error  to  refuse  the  charge  as  asked.  Willis  v. 
Hudson,  72  Texas,  598;  Missouri  Pac.  Ey.  Co.  v.  Mitchell,  75  Texas, 
9;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Berry,  42  Texas  Civ.  App.,  470. 

(4)  There  is  no  error  in  the  part  of  the  charge  complained  of  by 
the  seventh  assignment  of  error.  When  the  third  paragraph,  of  which 
only  a  part  is  complained  of  by  the  assignment,  is  read  in  connection 
with  other  portions  of  the  charge,  relating  to  the  duty  of  the  master 
to  use  ordinary  care  to  avoid  exposing  his  servants  to  extraordinary 
risks,  which  they  could  not  reasonably  anticipate,  it  will  be  seen  that 
the  court's  charge  is  an  admirable  presentation  of  the  law  upon  the 
subject,  and  one  that  might  well  be  taken  as  a  model. 

The  duty  of  the  master  to  instruct  a  servant  as  to  all  risks  which 
are  abnormal  or  extraordinary,  and  of  such  kind  that  ihe  servant  can 
not  be  held  chargeable  with  an  adequate  comprehension  of  their  nature 
and  extent,  or  of  the  proper  means  to  safeguard  himself,  is  non- 
delegable, and  the  failure  of  the  master  to  perform  such  duty  is  neg- 
ligence per  se;  just  as  it  is  for  him  to  fail  to  discharge  any  other  duty 
towards  his  servant  which  the  law,  common  or  statutory,  imposes  on 
him.  Labatt's  Master  and  Servant,  sec.  240;  Shear  &  R^df.  Neg., 
bee.  203.  Nor  did  the  court  err  in  refusing  special  charge  No.  18, 
requested  by  defendant,  because  it  was  argumentative,  and  on  the 
weight  of  evidence. 

(5)  The  twenty-second  special  charge  requested  by  defendant,  the 
refusal  of  which  is  tlie  subject  of  the  ninth  assignment  of  error,  after 
reciting  the  testimony  of  the  plaintiff  as  to  the  occurrence  of  the  acci- 
dent, proceeds  as  follows:  *'In  this  connection  you  are  charged  that 
for  a  mere  accident,  or  coincidence,  or  unusual  or  unexpected  combina- 
tion of  circumstances,  no  employer  is  liable,  and  unless  you  believe 
from  the  evidence  that  there  was  a  "dead"  roller  where  plaintiff  says 
there  was,  and  unless  you  further  believe  from  the  evidence  that 
plaintiff's  superiors,  Quaty  or  Finley,  knew  that  the  roller  was  dead,  at 
the  time  of  plaintiff's  injuries,  or  in  the  exercise  of  reasonable  and  or- 
dinary care  should  have  known  it;  and  unless  you  believe  from  the  evi- 
.dence  that  an  ordinarily  prudent  person,  knowing  that  the  roller  was 
dead,  could  have  reasonably  anticipated  thac  the  fact  of  that  roller's 
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not  turning  wonld  probably  cause  plaintiff  to  be  struck  by  a  timber,  as 
he  was;  then  that^  unless  you  find  all  these  matters  heretofore  stated  to 
be  true,  the  condition  of  that  roller,  if  it  was  dead,  was  not,  under  the 
law,  the  proximate  cause  of  the  injury,  and  defendant  can  not  be  liable 
on  account  of  same,  and  you  will  find  in  favor  of  defendant  on  this 
issue/' 

The  vice  in  the  requested  charge  is  apparent  upon  its  face.  It 
makes  the  knowledge  of  plaintiflf's  foremen,  Finley  and  Quaty,  of  the 
defective  roller,  and  that  such  defect  would  probably  cause  plaintiff  to 
be  struck  by  a  timber,  as  he  was,  essential  to  his  recovery  upon  the 
ground  of  defective  machinery  or  appliances.  The  duty  of  the  master 
to  use  ordinary  care  to  furnish  his  servant  with  reasonably  safe  tools, 
machinery  and  appliances,  and  to  exercise  such  care  to  keep  them 
reasonably  safe  for  his  servant's  use,  is  a  duty  personal  to  the  master, 
and  can  not  be  delegated,  and  the  lack  of  knowledge  on  the  part  of  a 
servant  of  the  master,  superior  to  the  one  injured,  of  the  defect  in  the 
machinery  or  appliances  which  caused  the  injury,  will  not  exonerate 
the  master  from  the  consequence  of  his  failure  to  discharge  such  duty, 
which  is  obligatory  upon  him.  Shear  &  Redf.  Neg.  (5th  ed.),  sec.  194; 
Labatt's  Master  &  Servant,  sees.  566,  567;  Missouri,  K.  &  T.  Ry.  v. 
Hannig,  91  Texas,  350.  Nor  was  it  essential  to  defendant's  liability 
that  it  should  have  r^easoriably  anticipated  that  the  defect  in  the  roller 
would  "probably  cause  plaintiff  to  be  struck  by  the  timber  as  he  was.'' 
If  the  negligence  of  defendant  in  having  a  defective  roller  in  that  part 
of  its  machinery  called  the  'live  roller  table"  was  calculated  or  likely 
to  do  some  injury,  it  would  not  affect  defendant's  liability  that  the  con- 
sequence of  such  act  of  negligence  was  something  unforeseen  and  im- 
probable, nor  necessary  that  the  injury  in  the  precise  form  in  which  it 
occurred  should  have  been  foreseen.  El  Paso  &  N.  W.  Ry.  v.  Mc- 
Comus,  36  Texas  Civ.  App.,  170;  Hill  v.  Winsor,  117  Mass.,  251; 
Texas  &  P.  Ry.  Co.  v.  Carlin,  60  L.  R.  A.,  462;  Atchison,  T.  &  S. 
F.  Ry.  V.  Parry  (Kan.),  73  Pac.  Rep.,  105.  That  such  negligence  was 
reasonably  calculated  to  inflict  an  injury  in  some  manner,  and  of  the 
same  kind,  was  all  the  law  required  to  make  the  defendant  liable  to 
plaintiff  on  account  of  the  injury  he  sustained  by  reason  of  such  neg- 
ligence. 

(6)  Special  charge  No.  1,  which  is  the  basis  of  the  tenth  assign- 
ment, was  properly  refused.  The  effect  of  such  charge  is  to  make 
plaintiffs  voluntarily  leaving  his  position  at  the  trip  lever  contributory 
negligence  as  a  matter  of  law,  whereas  the  question  as  to  whether  it 
was  negligence  was  one  of  fact  for  the  jury.  Besides,  it  assumes  that 
his  only  proper  position  at  the  time  he  was  struck  was  at  the  trip  lever, 
whereas  the  evidence  shows,  or  reasonably  tends  to  show,  that  he  was 
at  his  place  and  in  the  discharge  of  his  duty  when  he  was  struck  by 
the  timber,  whether  he  was  at  the  trip  lever  or  not. 

(7)  The  twelfth,  thirteenth  and  fourteenth  assignments  of  error  are 
grouped  in  appellant's  brief,  and  this  proposition  is  asserted  under 
them: 

"When,  over  defendant's  obiections,  evidence  is  submitted  on  an  is- 
sue, which  the  court  afterward  determines  is  not  sufficient  to  warrant 
such  issue  being  submitted  to  the  jury,  the  defendant  is  entitled,  upon 
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request,  to  have  the  jury  instructed  affirmatively  not  to  consider  such 
evidence/' 

The  jSrst  two  of  these  assignments  complain  of  the  court's  refusal  to 
submit  certain  special  charges  requested  by  the  defendant.  By  neither 
of  such  charges  is  the  court  requested  to  instruct  the  jury  not  to  con- 
sider any  of  the  evidence  which  was  introduced.  The  other  assign- 
ment complains  of  the  court's  permitting  the  plaintifif  to  introduce 
certain  evidence,  but  the  statement  under  the  proposition  does  not 
show  what  the  testimony  was  or  that  a  bill  of  exception  was  reserved 
to  its  introduction.  It  is  therefore  apparent  that  the  proposition  is  not 
germane  to  any  one  of  these  assignments,  and  if  it  were,  that  it  could 
not  be  sustained  under  the  last  one.  But  if  it  could  be  considered  we 
would  be  of  the  opinion  that  where  a  ground  of  negligence  pleaded  by 
the  plaintiff  for  the  recovery  of  damages  was  not  submitted  in  its 
charge  by  the  court  to  the  jury,  such  evidence  as  was  introduced  by  the 
plaintiff  to  sustain  it  was  as  effectually  withdrawn  from  the  jury's  con- 
sideration as  it  would  have  been  had  the  court  expressly  instructed  the 
jury  to  disregard  it. 

(8)  The  fifteenth  assignment  of  error  is  directed  against  the  action 
of  the  court  in  refusing  special  charge  No.  14  requested  by  defendant, 
which  is  as  follows: 

"If  you  believe  from  the  evidence  that  there  was  a  dead  or  inactive 
roller  between  where  Bivens  stood  and  the  circular  saw,  and  if  you 
further  believe  that  such  roller  being  in  that  condition  caused  the  in- 
jury to  Bivens,  then  you  are  instructed  that,  under  the  evidence  and 
the  admission  of  the  plaintiff  himself,  he  knew  the  condition  of  said 
roller,  and  had  known  the  same,  and  had  observed  its  action  with  tim- 
bers, slabs  and  boards  coming  over  it  for  several  days  prior  to  the  in- 
jury; and  you  are  further  instructed  that  if  you  believe,  from  all  the 
facts  and  circumstances  in  evidence  before  you,  that  Denny  Bivens 
was  in  a  position  to  understand,  either  from  previous  experience  or 
from  the  experience  of  the  past  few  days,  the  effect,'  if  any,  that  the 
condition  of  said  roller  would  have  on  the  timber,  boards  and  slabs 
coming  down  over  the  same,  or  if,  by  the  exercise  of  reasonable  care 
and  prudence,  he  might  have  known  and  understood  such  conditions, 
then  he  assumed  all  risk  resulting  therefrom,  and,  although  you  may 
believe  said  roller  was  in  the  condition  plaintiff  says  it  was,  and  al- 
though you  should  believe  that  the  condition  of  such  roller  did  cause, 
either  in  whole  or  in  part,  the  injury  to  Denny  Bivens,  yet  defendant 
is  not  responsible  therefor,  and  your  verdict  on  this  issue  must  be  for 
defendant." 

In  connection  with  this  assignment,  we  will  say  that  the  evidence 
shows  that  the  plaintiff  did  know  of  the  defect  in  the  roller  prior  to 
the  time  he  was  injured,  and  had  been  told  by  someone  about  the  mill 
that  the  -position  he  was  placed  in  to  do  his  work  was  rendered  danger- 
ous in  consequence  of  the  dead  roller;  that  upon  being  so  told  he  went 
to  his  foreman  about  it,  and  the  foreman  then  informed  him  that 
there  was  no  danger  at  his  place  of  work  by  reason  of  such  dead  roller, 
and  instructed  him  to  go  back  to  work;  that  the  danger  from  such  de- 
fect in  the  roller  was  not  apparent  to  him,  and  he  relied  upon  the 
statement  of  his  foreman  that  there  was  no  danger^  and  went  back  to 
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work,  in  obedience  to  the  order,  believing  np  to  the  time  of  the  accident 
tliat  he  was  in  no  danger  wliile  at  work  at  such  place.  There  was  no 
evidence  tending  to  show  that  such  a  slab  as  broke  was  ever  followed 
on  the  live  roller  table  by  such  a  large  and  heavy  piece  of  timber  as  the 
one  that  broke  it,  at  any  time  while  plaintiff  was  working  at  defend- 
ant's mill.  In  short,  there  was  no  evidence  showing  that  such  condi- 
tions as  caused  the  slab  to  break  and  injure  plaintiff  were  ever  present 
to  him  before.  lii  view  of  this  evidence  the  charge  was  properly  re- 
fused. It,  in  connection  with  the  other  evidence,  shows  tliat  the  in- 
jury to  plaintiff  did  not  result  from  one  of  the  ordinary  risks  of  the 
employment  which  a  servant  of  full  age  and  experience  may  be  pre- 
sumed to  know.  But  it  was  brought  about  during  his  service  by  tlie 
negligence  of  his  mnster.  It  was  incumbent  on  tlie  defendant  to  show 
that  the  plaintiff  voluntarily  subjected  himself  to  the  risk  of  the  dan- 
ger from  the  dead  roller  with  full  knowledge  and  appreciation  of  such 
danger.  Having  been  assured  by  his  foreman  that  there  was  no  dan- 
ger on  that  account,  and  being  directed  by  him  to  go  back  to  his  work, 
he  had  the  right  to  rely  upon  the  superior  knowledge  of  his  foreman, 
unless  the  danger  from  the  broken  roller  was  so  patent  that  no  one  of 
ordinary  experience  and  observation  would  have  undertaken  to  continue 
in  the  work,  despite  such  assurance  of  the  foreman  and  his  order. 
Tuckett  V.  American  S.  &  H.  Laundry,  84  Pac.  Bep.,  500;  4  L.  B.  A. 
(N.  S.),  990;  see  case  note  on  pp.  990  and  991  in  this  volume. 

(8)  The  sixteenth  assignment  of  error  complains  that  the  court 
erred  in  charging  the  jury  tliat  the  burden  of  proof  to  establish  the 
defense  of  contributory  negligence  and  assumed  risk  was  upon  the  de- 
fendant. We  understand  that  such  charge  is  an  enunciation  of  the 
law  in  this  State  regarding  the  burden  of  proof  as  to  each  of  such  de- 
fenses. 

(9)  Our  findings  of  fact  dispose  of  the  seventeenth  assignment,  un- 
der whjch  it  is  insisted  tlvat  the  court  erred  in  failing  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  adversely  to  appellant. 
There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Writ  of  error  refused 


Affirmed 


J.  A.  Kerr  et  al.  v.  W.  L.  Blair. 

Decided  November  6,  1907. 

1. — ^Breach  of  Contract — Necessary  Expenses — Pleading. 

In  a  suit  for  damages  for  breach  of  contract  to  thresh  a  crop  of  rice, 
an  allegation  that  certain  expenses  paid  by  plaintiff  were  the  charges  and 
prices  which  obtained  in  the  vicinity  of  said  rice  crop  at  the  time  of  the 
breach  of  the  contract,  was  equivalent  to  an  allegation  that  said  expenses 
were  reasonable  and  necessary. 

2. — Uarket   Valne — Pleading. 

In  a  suit  for  damages  for  breach  of  contract,  an  allegation  that  certain 
rice  lost  to  plaintiff  by  reason  of  said  breach  was  reasonably  worth  $4  per 
sack,  meant  that  said  price  was  its  reasonable  value  when  threshed  as  de- 
fendants had  contracted  to  do,  and  was  a  sufficient  allepration  of  market  value. 
Market  value  is  simply  evidence  of  the  damages,  and  need  not  be  alleged. 
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3. — Breach  of  Contract — ^Market  Yalne 

In  a  suit  for  damages  for  breach  of  contract  to  thresh  a  crop  of  rioe, 
evidence  of  the  market  value  of  the  rice  at  a  place  six  or  seven  miles  distant 
from  the  place  where  the  contract  was  to  be  performed,  was  sufficient  to  aflford 
a  basis  for  estimating  the  damages. 

4. — Pleading — Time — ^Immaterial  Variance. 

Under  an  allegation  that  a  contract  was  entered  into  *'on  or  about  Sep- 
tember, 1005/'  proof  that  said  contract  was  made  in  October  following,  would 
not  be  fatally   variant. 

5. — Contract  in  Writing — Parol  Testimony. 

The  admission  of  parol  testimony  as  to  the  contents  of  a  rental  contract 
shown  to  be  in  writing,  was  harmless  error  when  other  evidence  to  the  same 
cfTect  was  admitted  without  objection,  and  the  relation  of  landlord  and  tenant 
was  undisputed. 

6. — Lobs  of  Crop — ^Xeasnre  of  Damage — Charge — ^Harmless  Error. 

Wlien  a  charge  upon  the  measure  of  damage  for  the  loss  of  a  crop  is  more 
favorable  to  appellant  than  it  should  have  been,  the  appellant  can  not  com- 
plain. 

7. — Charge— Preponderance  of  Evidence. 

A  charge  which  simply  instructs  the  jury  to  determine  the  issues  from 
tlie  preponderance  of  the  evidence,  does  not  place  the  burden  of  proof  on 
either  party. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Qaines  &  Corbeit,  for  appellants. — The  defendants  having  endeavored 
by  the  use  of  the  special  exception  to  ascertain  when  and  by  whom  the 
false  and  fraudulent  representations  charged  were  made,  tlie  court 
should  have  compelled  the  plaintiff  to  replead  and  show  these  facts,  as 
they  were  peculiarly  within  the  knowledge  of  the  plaintiff.  Carson  v. 
Houssels,  51  S.  W.  Rep.,  291 ;  Weekes  v.  Sunset  Brick  &  Tile  Co.,  56 
S.  W.  Rep.,  247. 

The  exception  should  have  been  sustained  because  plaintiffs  petition 
nowhere  alleges  the  value  of  the  rice  de8tro3'ed,  but  simply  asserts  that 
it  would  have  been  worth  a  certain  sum,  less  certain  expenses,  and  then 
alleges  "that  the  expenses  above  set  forth,  and  the  charges  above  made 
are  the  prices  which  obtained  in  the  vicinity  of  said  rice  crop  during 
tlie  years  1905  and  1906."  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Carter,  25  S. 
W.  Rep.,  1023;  Sabine  &  E.  T.  Ry.  Co.  v.  Joachimi,  58  Texas,  460; 
Trinity  &  S.  Ry.  v.  Schofield,  72  Texas,  496 ;  Texas  &  P.  Ry.  v.  Wil- 
liams, 1  Texas  App.  Civ.,  98;  Ft.  Worth  &  D.  C.  Ry.  v.  Scott,  2  Texas 
App.  Civ.,  137;  Green  v.  Taylor,  79  Texas,  607. 

Market  value  of  a  product  threshed  and  hauled  six  miles  to  market 
town  is  not  competent  to  show  value  of  same  in  shock  on  farm  six  miles 
from  market  town,  particularly  when  there  is  no  pleading  upon  whicli 
to  predicate  such  testimony.  Sabine  &  E.  T.  Ry.  v.  Smith,  73  Texa^, 
1;  Galveston,  H.  &  S.  A.  Ry.  v.  Parr,  8  Texas  Civ.  App.,  284;  Trinitv 
&  Sabine  Ry.  v.  Schofield,  72  Texas,  496. 

7,  Tf,  Conger  and  W,  S,  Ilolman.  for  appellee. 
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JAMES,  Chief  Justice. — W.  L.  Blair  alleged  that  on  or  about  the 
month  of  September,  1905,  Kerr  Bros,  agreed  with  him  to  thresh 
plaintiff's  entire  crop  of  rice,  which  consisted  of  200  acres,  for  the 
consideration  of  thirty  cents  per  sack  for  each  sack  of  rice  which  be- 
longed to  plaintiff,. and  fifteen  cents  for  each  sack  that  belonged  to  de- 
fendants; that  defendants  were  the  landlords  of  plaintiff,  and  entitled 
to  half  of  the  crop  on  the  premises  for  the  year  1905. 

That  defendants  began  threshing  the  crop  on  or  about  October  14, 
1905.  and  after  threshing  that  part  which  was  planted  in  Honduras 
rice,  and  after  threshing  482  sacks  of  Japan  ric3,  they  moved  their 
outfit  away  and  began  threshing  elsewhere  in  the  neighborhood,  leaving 
the  threshing  of  the  crop  planted  in  Japan  rice  unfinished.  That 
plaintiflf  protested  against  this,  but  defendants  paid  no  attention  to 
him,  and  negligently  permitted  the  Japan  rice  to  be  destroyed  by  ducks, 
birds,  cattle  and  bad  weather.  And  plaintiff,  realizing  this  damage, 
"had  the  opportunity  to,  and  partially  contracted  for  another  threshing 
outfit  to  thresh  same,  but  defendants,  learning  the  fact  that  plaintiff 
was  about  to  procure  another  outfit  by  false  and  fraudulent  representa- 
tions, induced  plaintiff  not  to  contract  with  any  other  rice  threshing 
outfit,  but  assured  plaintiff  that  they  would  at  once  go  into  the  field 
of  plaintiff  and  finish  threshing  his  rice  according  to  their  contract," 
but  notwithstanding,  they  ceased  threshing  the  crop  of  plaintiff  and 
threshed  the  entire  crop  of  Kerr  Bros,  and  of  others  in  the  vicinity, 
and  allowed  his  to  remain  unthreshed  and  become  destroyed. 

That  had  defendants  performed  their  contract  "plaintiff  would 
have  received  2,200  sacks  of  rice  on  the  whole  of  said  rice  crop  which 
was  unthreshed,  and  that  one-half  of  said  2,200  sacks  would  have  been 
the  share  of  plaintiff,  which  share  would  have  amounted  to  1,100  sacks 
of  rice,  162  pounds  each;  but  instead  of  receiving  2,200  sacks  of  rice 
plaintiff  only  received  948  sacks  of  the  entire  remaining  part  of  his 
Japan  rice,  478  sacks  of  which  was  the  property  of  plaintiff.  There- 
fore plaintiff  lost  628  sacks  of  rice  by  the  negligence,  carelessness  and 
wantonness  of  defendants  in  not  complying  with  their  contract.  Plain- 
tiff avers  that  said  628  sacks  of  rice  of  162  pounds  to  each  sack  would 
have  been  reasonably  worth  the  sum  of  $4  per  sack,  or  the  sum  of 
$2,512,  and  that  the  expense  in  threshing  said  628  sacks  would  have 
amounted  to  the  sum  of  $282.60,  and  that  the  expense  of  sacking  said 
rice  would  have  amounted  to  the  sum  of  $62.80,  and  that  the  expense 
of  hauling  said  rice  would  have  amounted  to  the  sum  of  $62.80,  and 
after  deducting  said  expense  from  the  entire  amount  plaintiff's  net 
damage  would  have  amounted  to  the  sum  of  $2,103.80.'^  Plaintiff  al- 
leged also:  "That  the  expenses  above  set  forth,  and  the  charges  made, 
are  the  prices  which  obtained  in  the  vicinity  of  said  rice  crop  during 
the  years  1905  and  1906.'' 

We  have  quoted  from  the  petition  in  order  that  we  may  be  able  to 
consider  the  many  exceptions  to  the  petition.  It  is  not  deemed  neces- 
sary to  state  here  the  pleadings  of  the  defendants.  There  was  a  verdict 
for  plaintiff  for  $500. 

The  first  assignment  of  error  complains  of  the  overruling  of  a  gen- 
eral demurrer  to  the  petition.  The  points  made  in  the  brief  are  not 
such  as  would  be  reached  by  a  general  demurrer,  but  as  there  was  a 


1907.]  Kbbh  v.   Blaik.  409 

special  demurrer,  raising  practically  the  same  objections,  we  will  con- 
sider together  the  first  and  the  sixth  assignments. 

It  would  clearly  have  been  useless  and  unnecessary  for  the  petition 
to  allege  how  many  of  the  200  acres  were  planted  in  Honduras  and 
how  many  in  Japan  rice.  Another  ground  of  exception  is  "that  the 
petition,  failing  to  allege  any  value  of  the  rice  destroyed  at  the  time 
and  place  of  its  destruction,  or  any  facts  from  which  to  deduce  said 
value  with  any  deflniteness  or  accuracy,  one  of  the  necessary  elements 
of  the  cause  of  action  is  not  stated.'*  Another  ground  is  that  the  peti- 
tion fails  to  allege  that  the  amounts  charged  for  threshing,  sacking 
and  hauling  were  either  necessary  or  reasonable. 

We  dispose  of  this  last  ground  by  referring  to  the  fact  that  the  peti- 
tion alleges :  'That  the  expenses  above  set  forth,  and  the  charges  made, 
are  the  prices  which  obtained  in  the  vicinity  of  said  rice  crop  during 
the  years  1905  and  1906.'*  If  they  were  the  prices  that  obtained,  it 
was  not  necessary  to  allege  that  they  were  necessary  or  reasonable.  As 
to  the  other  ground,  it  is  contended  by  appellant  that  the  allegation 
just  quoted  had  no  reference  to  the  value  of  the  rice  itself,  and, 
therefore,  the  following  special  exception  to  the  petition  should  have 
been  sustained,  viz.:  That  the  petition  nowhere  shows  "what  the 
rice  was  worth  at  the  time  of  its  destruction  and  because  there  is  no 
market  value  shown,  nor  no  proper  predicate  laid  for  the  estab- 
lishment of  a  market  value.** 

The  allegation  was  that  the  rice  which  defendant  left  unthreshed 
would  have  been  reasonably  worth  $4  per  sack.  This  meant  that 
this  was  its  reasonable  value  when  threshed,  as  defendants  had  con- 
tracted to  do.  In  our  opinion  it  was  not  necessary  for  plaintiff  to 
plead  the  means  or  the  evidence  by  which  he  was  to  establish  that 
such  was  its  value.  Evidence  that  this  was  its  market  value  in  that 
vicinity  would  substantiate  the  allegation.  The  substance  of  tlie 
petition  is  that  plaintiff  had,  by  the  breach  of  the  contract,  been 
damaged  in  the  sum  of  $4  per  sack  for  628  sacks,  less  sums  named 
as  the  expense  of  threshing,  sacking  and  hauling.  It  is  not  nec- 
essaiy  to  go  further  than  this.  Market  values  are  simply  evidence 
of  the  damages  and  need  not  be  alleged.  City  of  San  Antonio  v. 
Pizzini,  58  S.  W.  Bep.,  635.  We  overrule  the  first  and  sixth  as- 
signments. 

The  second  and  fourth  assignments  allege  matters  which  seem 
to  us  to  merit  no  discussion.     The   assignments   are   overruled. 

The  third  assignment  refers  to  an  exception  to  the  allegation  "that 
defendants  learning  of  the  fact  tliat  plaintiff  was  about  to  procure 
another  outfit  by  false  and  fraudulent  representations  induced  plain- 
tiff not  to  contract  with  any  other  rice  threshing  outfit,  but  assured 
plaintiff,**  etc.,  upon  the  ground  that  the  same  does  not  show  where 
such  representations  were  made,  or  by  whom.  This  particular  reason 
for  objection  has  no  merit.  The  time  would  appear  to  have  been 
indicated,  and  the  persons  were  clearly  stated  to  have  been  the  de- 
fendants. 

We  overrule  the  fifth  assignment  of  error.  The  portion  of  the 
petition  excepted  to  stated  facts,  and  not  conclusions. 

The  seventh  is  based  mainly  upon  the  mistaken   idea  that   the 
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allegation  "that  the  628  sacks  would  have  been  reasonably  worth 
the  sum  of  $4  per  sack  or  the  sum  of  $2512"  was  an  allegation  of 
value  at  a  future  and  uncertain  time.  The  evident  meaning  of  the 
pleader  was  that  such  would  have  been  its  value  as  it  was  if  threshed. 
Texas  &  Pac.  Ey.  v.  Bayliss,  62  Texas,  573. 

The  ninth  assignment  is  that  the  court  erred  in  refusing  to  in- 
struct the  jury  after  plaintiflP  had  rested  his  case,  to  return  a  ver- 
dict for  the  defendants,  upon  the  motion  made  by  defendants.  Ap- 
pellee insists  that  this  action  of  the  court  can  not  be  assigned  as 
error,  and  that  we  should  strike  out  the  assignment.  He  claims  that 
by  such  a  motion  the  defendants  only  call  for  the  opinion  of  the 
court  on  the  legal  sufficiency  of  the  plaintiff's  evidence;  that  defend- 
ants had  the  right  of  election  between  a  demurrer  to  the  evidence 
and  a  motion  for  a  peremptory  instruction,  and  employing  the  latter, 
he  retained  the  right  to  proceed  to  develop  his  case,  and  by  so 
electing  he  waived  any  error  that  may  have  been  committed  in  over- 
ruling his  motion;  and  that  a  defendant  can  not  retain  under  his 
motion  the  privilege  of  proceeding  with  the  trial  and  at  the  same  time 
retain  the  right  to  a  bill  of  exceptions  to  the  ruling  of  the  court,  as 
he  would  have  under  a  demurrer  to  the  evidence.  We  shall  not  have 
to  pass  upon  this  question  if  the  ruling  of  the  court  is  not  shown 
to  have  been  wrong.  The  condition  of  the  evidence,  as  stated  in 
appellant's  brief,  in  connection  with  the  motion  is  as  follows: 

"See  plaintiff's  petition:  'On  or  about  the  month  of  September, 
1905,  plaintiff  made  and  entered  into  a  contract  with  defendants, 
Kerr  Bros.,  J.  A.  Kerr  and  Andrew  Kerr,  by  which  it  was  agreed 
that  defendants  would  thresh  the  entire  rice  crop  of  plaintiff,  which 
consisted  of  200  acres  of  land  on  property  owned  by  said  Kerr 
Bros.,  in   Matagorda   County,  Texas.' 

"See  testimony  of  W.  L.  Blair:  Q.  'There  is  no  controversy  about 
the  Honduras  rice?  No,  sir.  Q.  But  the  Japan  rice,  you  say  that 
they  moved  into  your  Japan  rice  a  day  before  they  contracted  to 
go  in  there  I  believe?  Answer,  I  think  so.  They  contracted  to  go 
into  the  rice  crop  on  the  30th  day  of  October  and  moved  in  on 
the  29th — it  was  one  day  sooner  than  they  were  to  get  in.  I  could 
not  fix  the  day  positive.' 

"As  to  value — There  is  no  evidence  m  the  record  showing  the  value 
of  the  rice  as  it  stood  in  the  shock;  only  value  shown  is  in  Bay 
City,  seven  miles  distant.'^ 

The  above  statement  from  the  pleading  and  evidence  is  all  that 
is  furnished  us  by  appellants'  brief,  and  upon  this  statement  they 
must  stand  to  sustain  their  propositions,  which  are  as  follows: 

1st.  "No  breach  of  the  contract  having  been  shown  by  plaintiff's 
testimony,  and  a  substantial  compliance  therewith  having  been  proved 
by  plaintiff's  own  evidence,  the  instruction  should  have  been  Jiven." 
It  can  not  be  seriously  contended  that  the  above  testimony  is  a  suffi- 
cient statement  to  enable  us  to  decide  that  the  proof  was  that  de- 
fendants complied  with  the  contract. 

2d.  "The  measure  of  damages  was  the  value  of  the  rice  as  it 
stood  in  the  shock  at  the  time  and  place  of  its  alleged  destruction, 
if  it  had  any  market  value,  or  if  it  had  no  market  value,  then  ita 
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actual  value  as  it  stood  in  the  field,  and  the  only  value  shown  by 
plaintiffs  testimony  being  the  value  of  rice  at  Bay  City,  Texas,  six 
or  seven  miles  distant,  the  instruction  should  have  been  given/' 

The  above  testimony  would  show  that  the  rice  was  in  the  shock 
to  be  threshed  by  defendants,  and  if  they  failed  to  thresh  it,  as  they 
contracted  to  do,  plaintiflFs  damages  would  be  measured  by  reference 
to  its  market  value  as  threshed,  at  that  place  or  at  the  nearest  place 
where  it  had  a  market.  If  the  evidence  showed  it  had  a  market 
value  at  Bay  City,  a  few  miles  distant  (and  the  statement  of  appel- 
lant is  that  this  was  the  only  evidence  concerning  value),  it  was 
sufBcient  to  afford  a  basis  for  estimating  the  damages. 

3d.  "The  agreement  between  plaintiff  and  defendants,  as  proven 
by  plaintiff,  being  wholly  different  from  the  contract  alleged,  a  fatal 
variance  was  shown  and  plaintiff  was  not  entitled  to  recover."  This 
claim  of  a  fatal  variance,  according  to  the  above  statement,  is  based 
upon  the  allegation  that  the  contract  was  entered  into  "on  or  about 
the  month  of  September,  1905."  It  would  not  follow  that  because 
defendants  went  into  the  rice  crop  on  October  30,  one  day  before 
they  contracted  to  do,  that  the  contract  was  made  and  entered  into 
then.  Besides,  the  allegation  "on  or  about  September,  1905,"  would 
not  be  fatally  variant  from  proof  that  the  contract  was  entered  into 
in  October. 

We  conclude  that  this  assignment  can  not  be  sustained.  We  can 
not  say  from  the  propositions  advanced,  when  they  are  tested  by  the 
statement  which  appellants  advance  from  the  evidence,  that  there 
was  error  shown  in  the  overruling  of  the  motion  for  a  peremptory 
instruction. 

The  tenth  assignment  is  multifarious  and  not  entitled  to  con- 
sideration. The  eleventh  is  overruled,  as  the  bill  of  exceptions  in 
the  stenographer's  notes  fails  to  show  the  ground  of  objection  to  the 
testimony  complained  of. 

The  twelfth  complains  of  the  court's  permitting  plaintiff  "to  testify 
as  to  a  rental  contract  existing  between  him  and  the  defendants,  and 
through  which  he  acquired  whatever  right  was  owned  by  him  in  the 
rice  grown,  it  having  been  shown  by  such  witness  that  the  contract 
was  in  writing,  duly  signed  by  both  parties,  and  it  not  having  been 
lost  or  mislaid,  and  no  notice  having  been  given  of  the  proof  of 
same  by  secondary  evidence."  In  order  for  this  assignment  to  be 
availing,  appellants  should  have  shown  in  their  brief  how  such  tes- 
timony was  prejudicial.  As  we  understand  the  evidence,  it  appeared 
without  dispute  that  plaintiff  was  a  tenant  of  defendants  and  entitled 
to  one  half  of  the  crop. 

We  overrule  the  thirteenth  assignment. 

We  overrule  the  fourteenth  assignment.  Our  opinion  is  that  plain- 
tiff was,  under  his  pleading,  entitled  to  prove  the  value  of  the  rice 
destroyed  by  reference  to  the  nearest  market  for  rice.  The  damage 
alleged  was  in  respect  to  Japan  rice,  and  the  evidence  of  value  at 
Bay  City  was  concerning  Japan  rice. 

The  fifteenth  assignment  is  multifarious  and  is  not  entitled  to  be 
considered. 

The  sixteenth  is  overruled^  as  the  paragraph  of  the  charge  com^ 
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plained  of  was  authorized  by  evidence.  Further,  it  would  not  have 
been  proper  for  the  court  to  instruct  the  jury  that  defendants  were 
only  obligated  to  exercise  ordinary  care  to  perform  their  contract. 

The  seventeenth  complains  of  the  following  instruction:  "If  you 
should  find  for  the  plaintiff,  then  the  measure  of  plaintiff's  damage 
would  be  the  value  of  rice  injured  and  destroyed  as  it  stood  in  the 
field,  less  the  cost  of  preparing  the  land,  the  cultivation  and  cutting 
and  shocking  the  same.''  This  charge  did  not  state  the  proper  rule 
for  arriving  at  the  damages.  Plaintiff  was  entitled  .to  the  value  of 
the  rice  as  it  stood,  such  value  to  be  arrived  at  in  a  proper  manner. 
But  the  charge  was  favorable  to  defendants,  in  that  it  directed  an 
allowance  of  less  than  the  value  of  the  rice  as  it  stood.  No  instruc- 
tions were  requested  on  the  measure  of  damages,  and  it  is  believed 
that  defendants  are  not  entitled  to  a  reversal  for  a  charge  which 
states  the  real  basis  of  recovery  in  a  general  manner,  and  the  only 
error  is  a  qualification  which  was  favorable  to  appellants.  There 
was  evidence  before  the  jury  from  which  they  could  arrive  at  the 
value  of  the  rice  as  it  stood  in  the  field.  When  they  found  this, 
they  would,  if  they  followed  the  instruction,  have  rendered  a  verdict 
for  less  than  that  value. 

Tlie  eighteenth  assignment  complains  of  the  following  instruction: 
''But  if  you  believe  from  the  preponderance  of  the  evidence  that 
there  was  no  contract  of  threshing  between  the  .plaintiff  and  de- 
fendant, made  as  alleged  in  the  petition,  or  that  if  plaintiff's  alleged 
damage  was  caused  by  the  plaintiff's  neglect  and  inattention  to  his 
crop,  or  that  it  was  not  properly  cut  and  bound  and  shocked,  and 
the  water  was  not  sufficiently  drained  off  the  land,  but  stood  around 
the  shocks  and  rotted  the  butts  of  the  straw  so  that  it  could  not 
be  threshed,  or  that  the  condition  of  the  weather  was  such  that  it 
could  not  be  threshed,  and  that  any  damage  that  occurred  was  not 
caused  by  the  direct  conduct  and  neglect  of  the  defendants,  then 
in  such  event  you  will  find  a  verdict  for  the  defendants." 

The  objections  to  this  charge  are:  1st.  That  it  directs  that  the 
evidence  must  preponderate  in  favor  of  the  defendants.  2.  That 
the  jury  must  not  only  find  that  there  was  no  such  contract  as 
claimed  by  plaintiff,  or  that  any  of  the  other  defenses  set  up  in  the 
charge  actually  existed,  but  that  they  should  also  find  that  the 
damages  were  not  caused  by  the  direct  conduct  and  neglect  of  de- 
fendants, before  they  could  find  for  defendants. 

The  first  of  these  objections  is  not  sustained.  A  charge  does  not 
place  the  burden  of  proof  upon  either  party,  where  it  simply  instructs 
the  jury  to  determine  issues  from  the  preponderance  of  the  evidence. 
El  Paso  Elec.  Ey.  v.  Alderete,  36  Texas  Civ.  App.,  145.  As  to  the 
second  objection,  we  think  the  charge  stated  correctly  the  law,  and 
was  not  necessarily  misleading.  In  fact  it  is  difficult  to  conceive 
how  any  body  of  intelligent  men,  if  they  found  any  of  the  several 
conditions  mentioned  in  the  first  portion  of  the  charge  to  exist 
could  find  that  the  loss  of  the  rice  was  attributable  to  the  defendant. 
However,  we  think  it  has  in  effect  been  held  that  the  charge  is  not 
one  that  requires  a  reversal  of  the  judgment.  Texas  &  Pac,  By.  v. 
Brown,  78  Texas,  408. 
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The  nineteenth  is  overruled.  No  request  was  made  for  a  charge 
in  connection  with  the  subject  matter  of  this  assignment.  The  same 
may  be  said  concerning  the  twentieth. 

The  twenty-first  is  that  the  verdict  is  unsupported  by  evidence. 
In  view  of  testimony  we  find  in  the  record,  and  in  view  of  the 
verdict,  our  conclusions  of  fact  are  as  follows:  A  contract  for 
threshing  was  made  substantially  as  alleged,  which  contract  was  vio- 
lated by  defendants,  and  that  plaintiff  suffered  thereby  a  loss  of  rice 
amounting  in  value  to  the  sum  fixed  by  the  verdict.  The  judgment 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Waters-Fierce  Oil  Company  v.  Thomas  H.  Snell. 

Decided  November  6,  1907. 

1. — ^Personal  Injuries — ^Explosioii   of  Gas — Nei^liirenee— Evidenee. 

In  a  suit  for  personal  injuries  caused  by  the  explosion  of  gas  in  a  ware- 
room,  evidence  considered,  and  held  to  support  a  finding  of  the  jury  that 
the  defendant  was  guilty  of  negligence  in  having  open  cans  of  gasoline  in 
such  proximity  to  a  furnace  as  to  cause  the  exp&sion  from  which  plaintiff's 
injuries  resulted. 

8. — Same— Habitual  Negligence  no  Defense. 

In  a  suit  for  personal  injuries  caused  by  the  ignition  of  gas  from  an 
open  furnace  in  a  wareroom,  the  fact  that  no  explosion  had  ever  theretofore 
occurred  under  the  same  or  similar  circumstances,  was  no  defense.  Negligence 
for  a  long. period  of  time,  which  does  not  result  in  injury  to  others,  will  not 
excuse  or  palliate  the  miCtter  when  the  injury  at  last  occurs  through  such 
negligence. 

8. — Vnt  of  Ezploiives — ^Degree  of  Care. 

One  using  highly  .explosive  material  is  bound  to  exercise  great  care  to 
prevent  an  injury  which  a  prudent  man  would  foresee  might  result  from  it. 

4. — ^Accident — ^DeAnition. 

An  accident  is  inevitable  if  the  person  by  whose  agency  it  occurs  neither 
has,  nor  is  legally  bound  to  have,  sufficient  power  to  avoid  it  or  prevent  its 
injuring  another. 

6. — ^Personal   Injuries — ^Verdict   not   Ezcessive. 

in  the  case  of  a  young  man  eighteen  years  of  age,  so  badly  burned  as  to 
materially  affect  his  sight  and  hearing,  his  hands  so  deformed  as  to  render 
him  incapable  of  manual  labor,  one  ear  gone  and  the  other  badly  mutilated,  his 
neck  stiffened  and  his  face  so  marred  and  scarred  as  to  render  him  repulsive 
to  his  associates  and  to  cause  him  continual  suffering,  a  verdict  for  $30,000 
can  not  be  said  to  be  excessive. 

6. — ^Personal  Injuries — Pleading — ^Proof. 

In  a  suit  for  personal  injuries,  an  allegation  that  plaintiff  was  so  dis- 
figured that  he  was  constantly  humiliated  when  coming  in  contact  with  his  fel- 
lowmen,  was  broad  enough  to  admit  proof  of  embarrassment  from  the  staring  of 
people  who  met  him. 

7. — ^Explosion — Gasoline— Expert  Testimony. 

A  witness  who  had  qualified  as  an  expert  might  testify  as  to  the  quantity 
of  gas  given  off  by  a  certain  quantity  of  gasoline,  and  the  distance  at 
which  the  gas  would  be  ignited  by  a  flame. 
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8. — ^Personal  Injuries — ^Future  Suffering — ^Pleading. 

In   a  suit  for   personal   injuries,   pleading  considered,   and   held   sufficient 
to    admit   evidence   of   future   Buffering. 

9. — Contributory  Kegllgenoe — ^Knowledge  of  Banger. 

There   can    be    no    contributory    negligence    in    the    absence    of    knowledge 
of  the  danger  at  the  time  of  the  injury. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

Talliaferro  &  Wilson  and  Andrews,  Ball  &  Streetman,  for  appel- 
lant.— The  evidence  showed  conclusively  that  the  conditions  existing 
at  the  warehouse  of  the  Waters-Pierce  Oil  Company  at  the  time  of 
the  accident  had  existed,  both  as  to  location  of  the  gasoline  tank  and 
other  storage  tanks  and  the  cooper  shop,  and  the  fire  in  the  cooper 
shop,  and  as  to  the  mode  and  manner  of  handling  the  gasoline  and 
other  oils,  for  many  years  prior  to  the  accident,  and  that  a  person 
of  ordinary  prudence,  exercising  ordinary  care,  would  not  have  fore- 
seen that  an  accident  was  liable  to  happen.  Trinity  Eiver  Lumber 
Co.  V.  Denham,  85  Texas,  66;  San  Antonio  Gas  Co.  v.  Robertson, 
93  Texas,  503;  Brush  Electric  Light  Co.  v.  Lefevre,  93  Texas,  604; 
Duerler  Mfg.  Co.  v.  Dullnig,  11  Texas  Ct.  Rep.,  671;  Allison  Mfg. 
V.  McCormick  (Penn.),  12  Atl.  Rep.,  273;  Schultz  v.  C.  &  N.  W.  Ry. 
Co.  (Wis.),  31  N.  W.  Rep.,  321;  McNally  v.  Savannah,  etc.,  Ry. 
Co.  (Ga.),  12  S.  E.  Rep.,  351;  Doyle  v.  St.  P.,  etc.,  Ry.  Co.  (Minn.), 
43  N.  W.  Rep.,  787. 

The  court  erred  in  overruling  defendant's  motion  for  a  new  trial, 
because  the  verdict  of  the  jury,  and  the  judgment  of  the  court 
thereon,  is  contrary  to  the  law,  and  against  the  great  weight  and 
preponderance  of  the  evidence,  and  manifestly  shows  sympathy  upon 
the  part  of  the  jury  for  plaintiff,  or  prejudice  against  the  defendant, 
in  that  the  plaintiff,  Thomas  M.  Snell,  was  guilty  of  negligence, 
which  directly  and  proximately  caused  or  contributed  to  his  injuries. 
Bonnett  \.  G.,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72. 

The  court  erred  in  overruling  defendant's  motion  for  a  new 
trial,  because  tlie  verdict  of  the  jury  and  judgment  of  the  court 
thereon  is  contrary  to  law  and  against  the  great  weight  and  pre- 
ponderance of  tlie  evidence,  and  manifestly  shows  S3rmpathy  upon 
tlie  part  of  the  jury  for  the  plaintiff,  or  prejudice  against  the  de- 
fendant, in  that,  the  verdict  of  the  jury  and  judgment  rendered 
against  the  defendant  for  the  sum  of  thirty  thousand  dollars  was 
greatly  in  excess  of  the  actual  reasonable  compensation  to  plaintiff 
for  and  on  account  of  the  injuries  suffered  by  him  at  the  time  and 
since  the  accident  and  for  injuries,  suffering  or  damages  reasonably 
to  be  expected  to  be  suffered  by  him  in  the  future,  by  reason  of  said 
injuries,  the  facts  showing  that  while  his  injuries  were  undeniably 
serious,  that  at  the  time  of  the  accident  he  was  earning  only  forty 
dollars  per  month,  although  a  well  grown  and  well  developed  young 
man;  that  he  is  possessed  of  a  good  common  school  education,  and 
far  from  being  disabled  from  pursuing  ordinary  manual  labor,  and 
that  he  can  pursue,  and  in  many  ways  follow,  different  callings  or 
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occupations  for  the  purpose  of  earning  money;  that  he  is  now  sound 
and  healthy,  and  that  none  of  his  vital  organs  are  affected,  tod  he 
is  now  in  robust  health,  and  no  evil  effects  are  to  be  apprehended 
in  the  future  from  his  injuries,  except  the  impairment  of  the  vision 
of  one  eye,  the  disfigurement  as  the  result  of  the  burns,  and  some 
inconvenience  in  the  movement  of  the  muscles  about  his  neck,  all 
of  which  conditions  promise  to  improve  with  further  growth  and 
time.  Texas  &  N.  0.  Ry.  Co.  v.  Kelly,  34  Texas  Civ.  App.,  21; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Shelton,  30  Texas  Civ.  App.,  72 ;  Standard 
Oil  Co.  V.  Tiem^,  14  L.  R.  A.,  677,  and  note  showing  cases  which 
have  been  affirmed  or  reversed  on  excess  of  damages. 

There  being  in  plaintiff's  petition  no  allegation  that  his  injuries 
caused  him  embarrassment,  it  was  improper  for  the  court  to  admit 
evidence  that  such  a  result  was  caused  by  said  injuries,  and  said 
evidence  was  inadmissible  and  prejudicial  to  the  defendant.  Dewees 
V.  Bluntzer,  70  Texas,  408;  Griffs  v.  Payne,  92  Texas,  297. 

The  testimony  of  P.  S.  Tilson  was  inadmissible  because  it  was 
predicated  upon  the  assamption  that  the  gasoline  gas  was  caught 
by  a  current  of  air  and  carried  to  the  fire,  and  this  assumption  was 
not  based  upon  any  facts  testified  to  by  any  witness,  and  was  in 
itself  a  mere*  opinion  as  to  a  matter  of  fact  to  which  no  witness 
had  testified,  and  as  to  which  the  witness  under  examination  had 
not  shown  himself  qualified  to  express  an  opinion.  Prather  v.  Mc- 
Clelland, 76  Texas,  688;  Armendaiz  v.  Stillman,  67  Texas,  458; 
U.  S.  V.  Ross,  92  XT.  S.,  281  (L.  C.  P.,  book  23,  707);  Missouri 
Pac.  Ry.  V.  Porter,  73  Texas,  307. 

The  court's  charge  was  erroneous,  in  that  it  submitted  to  the 
jury  as  an  element  of  damages,  mental  pain  which  would  be  suffered 
in  the  future  by  plaintiff  on  account  of  any  of  the  injuries  plead 
by  him  in  his  petition,  whereas  no  such  element  of  damages  was 
alleged  in  plaintiff's  petition.  Texas  &  P.  Ry.  Co.  v.  Curry,  64 
Texas,  87;  Campbell,  Receiver,  v.  Cook,  86  Texas,  632;  Missouri, 
K.  &  T.  Rv.  Co.  V.  Cook,  27  S.  W.  Rep.,  769;  Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Measles,  81  Texas,  474;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Sparger,  32  S.  W.  Rep.,  49 ;  International  &  G.  N".  Ry.  v.  Shaugh- 
nessy,  10  Texas  Ct.  Rep.,  826;  3  Sutherland  on  Damasfes,  427; 
Chitty  on  Pleading,  vol.  1,  p.  396;  Citv  of  Dallas  v.  Jones,  93 
Texas,  47;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Garrett,  17  Texas  Ct.  Rep.,  560. 

The  charge  was  erroneous,  because  it  affirmatively  instructed  the 
jury  to  find  for  the  plaintiff  in  case  the  premises  and  conduct  of 
the  business  were  dangerous,  and  the  defendant  negligent,  con- 
ditional only  that  '*the  dansrer  of  beinsf  thus  injured,  if  there  was 
danger,  was  unknown  to  plaintiff,''  therebv  making  actual  knowl- 
edge of  the  danger  to  plaintiff  necessarv  before  a  verdict  could  be 
rendered  for  the  defendant,  whereas,  the  defendant  was  entitled  to 
a  verdict  if,  from  his  knowledge  of  the  conditions,  or  his  experience 
in  the  business,  or  from  wamincrs  sriven  him,  in  the  exercise  of 
ordinarv  care,  he  must  necessarflv  have  known  of  the  danfirer  of 
injurv.*  Bonnett  v.  G.  H.  ft  S.  A.  Rv.  Co..  89  Texas,  72;  El  Paso 
&  N.  W.  Rv.  V.  McComas.  81  S.  W.  Rep.,  761 ;  Trinitv  River  Lum- 
ber  Co.  v.  Denham,  85  Texas,  60;  Wharton's  Law  of  TsTegligence, 
sees.  77-78. 
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Lovejoy  &  Parker,  for  appellee. 

FLY,  Associate  Justice. — Appellee,  a  minor,  through  his  father 
as  next  friend,  sued  appellant,  Louis  S.  Fries  and  Robert  E.  Arm- 
strong for  damages  alleged  to  have  accrued  by  reason  of  injuries 
inflicted  on  his  person  through  an  explosion  of  gas  caused  by  the 
negligence  of  appellant.  It  was  alleged  that  appellant  owned  and 
operated  an  extensive  warehouse  in  the  city  of  Houston,  Texas,  where 
it  sold  and  distributed  oil,  gasoline  and  other  substances  of  like 
character,  all  being  highly  inflammable,  and  that  in  said  warehouse 
was  located  a  cooperage  shop  in  which  appellant  operated  a  furnace, 
which  was  about  four  feet  square.  After  enumerating  the  injuries 
inflicted  upon  appellant  the  petition  proceeds: 

"Plaintiff  alleges  that  his  injuries,  as  aforesaid,  were  the  direct 
and  proximate  result  of  the  joint  and  concurrent  negligence  of  the 
defendants,  and  each  of  them,  in  that: 

"They  and  each  of  them  negligently  and  carelessly  caused,  per- 
mitted and  directed  to  be  constructed  and  maintained  in  dangerous 
and  hazardous  proximity,  tanks  containing  gasolines  and  other  oils 
of  highly  inflammable  character,  as  aforesaid,  to  the  cooperage  shop, 
with  its  open  furnace,  constructed,  as  aforesaid,  and  in  that: 

"They  negligently  and  carelessly  permitted  and  directed  gasolines 
to  be  drawn  from  one  of  said  tanks,  as  aforesaid,  located  in  dangerous 
proximity  to  said  open  furnace,  and  caused  and  permitted  said 
gasolines  to  be  transferred  by  its  servants  to  other  cans  and  put 
into  other  cans.  That  it  was  negligence  and  carelessness  on  tlie 
part  of  the  defendants,  and  each  of  them,  and  their  servants,  to 
permit  a  fire  to  bum  in  said  furnace  while  gasolines  were  beine 
drawn  from  said  tanks.  That  they  negligently  and  carelessly  causea 
and  permitted  cans  of  gasoline  to  stand  in  the  cooperage  shop,  near 
said  open  furnace,  and  that  fumes,  vapors  and  gases  arose  from 
the  tanks  and  cans,  from  which  the  gasoline  was  being  drawn,  and 
to  which  it  was  being  transferred,  and  in  which  it  was  standing  in 
the  cooperage  shop;  that  said  fumes,  vapors  and  gases  ran  towards 
said  fire,  or  came  in  contact  therewith,  and,  as  a  result  thereof, 
ignited  or  exploded,  and  caught  fire,  as  a  result  of  which  the  plaintiff 
was  burned  as  aforesaid.^* 

Appellant  and  its  codefendants  answered  by  general  demurrer, 
general  denial  and  specially  pleaded  assumed  risk  and  contributory 
negligence. 

The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  Fries  and  Armstrong,  but  against  appellant  for  the 
sum  of  thirty  thousand  dollars. 

It  appears  from  the  transcript  of  the  evidence  that  appellee,  a 
boy  of  18  years  of  age,  at  the  time  of  the  accident,  was  permanently 
injured  by  wounds  inflicted  on  him  by  the  explosion  and  ignition 
of  gas  in  the  warehouse  of  appellant  in  the  city  of  Houston,  that 
said  explosion  and  ignition  took  place  through  the  negligence  of 
appellant  in  having  an  open  fire  in  a  furnace  in  such  proximity  to 
where  oil  and  gasoline  were  being  drawn  as  to  ignite  the  gases  which 
arose  from  the  oil  and  gasoline.  Appellant  was  charged  with  the 
knowledge  that  such  gases  would  be  generated  and  that  they  would 
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fill  the  tank  room  and  cooperage  room,  and  that. they  were  highly 
inflammable  and  would  probably  be  exploded  and  ignited  by  the 
open  fire.  At  the  time  the  explosion  occurred  appellee  was  sitting 
in  an  alley-way  adjoining  the  cooperage  room,  on  an  empty  can. 
There  was  first  an  explosion  in  the  furnace,  followed  by  a  fiash  of 
flame  which  came  out  of  the  cooperage  room  and  enveloped  appellee 
and  burned  him  about  the  face,  neck,  chest,  arms  and  hands.  The 
skin  of  those  parts  of  his  person  being  burned  into  a  crisp  con- 
dition, and  his  finger  nails  being  burned  until  they  turned  back, 
and  his  whole  hands  were  burned  and  up  to  the  elbows.  Ilis  mouth 
was  80  swollen  from  the  burns  that  he  had  to  be  fed  liquid  food, 
through  a  glass  tube,  pressed  between  his  lips,  for  about  two  months, 
and  in  places  on  his  face  the  burns  extended  down  into  the  muscles. 
Appellant's  physician  thus  describes  the  condition  of  his  patient  and 
his  treatment: 

"I  visited  him  about,  sometimes  as  many  as  four  times  a  day, 
and  even  at  the  night  time,  when  he  was  suffering  very  much,  i^ 
I  stated  before.  I  had  a  powdered  preparation  dusted  over  the  sur- 
face, and  where  there  would  be  a  slough  or  hemorrhage  from  the 
part,  of  course,  that  would  be  attended  to,  it  kept  a  nurse  constantly 
mopping  the  pus  and  bloody  material  that  was  running  from  his 
eyes  and  the  cracked  parts  of  the  fiesh,  that  you  might  term  another 
putrefaction,  and  his  bowels,  of  course,  they  were  constipated  in 
the  beginning  on  account  of  the  opiates,  I  had  to  give  him  opiates 
right  along  to  allay  the  pain,  and  I  had  to  give  him  bromides  to 
quiet  the  nervous  system,  and  he  was  unable  to  take  any  solid  food 
whatever,  he  took  liquid,  and  that  was  through  a  tube  with  his  lips 
pressed  open,  and  he  got  his  food  in  that  way;  but,  well,  I  don't 
remember  just  how  long,  I  suppose  it  was  a  couple  of  months  that 
way,  and  the  parts,  after  the  little  tissue  or  skin  began  to  spring 
up   underneath,   there   was   a   throwing   off   of   the   other   parts,   and 

Eartly  drying  up  of  the  surface,  but  there  was  exudate  of  pus  and 
lood  for  over  three  months,  and  he  suffered  with  pain  that  length 
of  time  very  much,  and  his  eyes  of  course,  the  whites  of  the  eyes, 
what  you  call  the  conjunctiva,  after  they  had  begun  to  open  so  I 
could  see,  they  were  sticking  out  of  the  parts;  there  was  a  raw  piece 
of  skin  in  the  eye;  his  ears,  there  was  a  discharge  from  the  ears, 
he  complained  of  pain  from  them;  well,  his  general  system,  he  was 
knocked  out  generally;  I  continued  the  dry  treatment  until  the 
parts  became  hard  and  harsh,  and  then  I  used  a  stuff  to  soften 
them  up  periodically  and  also  a  solution.  I  had  different  antiseptics 
to  bathe  the  body  to  prevent  the  formation  of  pus,  and  to  get  it  in 
as  good  sanitary  condition  as  possible;  his  bowels  were  puffed  quite 
a  good  deal  on  account  of  the  fiow  of  blood  internally,  and  at  times, 
there  were  several  days  that  his  kidneys. were  congested  to  a  certain 
extent;  he  did  not  pass  urine  so  very  freely,  and  at  several  times 
there  were  hemorrhages  from  the  deep  burn  down  into  the  muscles, 
not  80  very  extensive,  but  now  and  then  he  would  have  a  hemorrhage 
two  or  three  tablespoons  full,  and  I  was  called  several  times  on 
account  of  the  hemorrhage,  for  fear  he  might  bleed  to  death;  his 

Vol.  XLVII.  Civil— 27. 
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hands  were  burned,  and  as  I  say,  his  finger  nails  were  contracted, 
he  couldn't  move  them  any  whatever,  and  he  had  to  sit  stationary, 
as  much  so  as  possible,  just  in  a  stationary  position  to  prevent  any 
extraordinary  pain/* 

Pointing  to  the  wounds,  the  physician  thus  described  them  to  the 
jury:  "Now,  you  see,  the  right  ear,  the  upper  third  practically 
burnt  off,  down  to  the  head  in  one  place,  and  just  a  little  part  above 
the  right  ear,  and  in  front  you  see  the  scar  tissue  running  down 
here;  that  was  very  deep,  and  I  suppose  that  scar  tissue  is  an  inch 
and  a  fourth  in  length,  and  possible  one-third  inch  in  width,  ex- 
tending down  below  the  lobe  of  the  ear,  the  canal  of  the  ear;  you 
can  not  tell  very  much  diflPerence  there  in  it,  and  the  side  of  the 
face  here,  you  will  see  it  was  burned,  but  the  skin  has  grown  back 
on  it,  and  getting  back  in  a  more  normal  condition. 

"You  see  the  nose,  here,  is  a  mass  of  scar  tissue  over  the  top, 
that  extends  possibly  a  third  down  on  each  side,  that  was  running 
for  something  like  one  year;  it  was  a  year  healing  up;  now  and  then 
it  would  heal  up  and  break  loose  again.     The  upper  lid,  as  you  will 
see,  has  scar  tissue  there  where  it  was  last  in  healing;  it  was  burned 
in  the  muscular  tissue,  on  the  right  side,  I  suppose  the  scar  tissue 
is   about   one-fourth  inch   in  width,  in  length   about  the   same;   on 
the  left  side  of  the  lips  the  same,  his  lips  here,  you  see,  they  move 
all  right,  now  the  under  lip  on  the  right  side  is   a  mass  of  scar 
tissue,  that  is  possibly  half  an  inch  long,  and  quarter  of   an  inch 
wide,  one-third  inch  wide;  you  see  the  contraction  of  the  chin  there; 
here  on  the  cheek  bone  is  a  small  mass  of  scar  tissue;  now  you  see 
under  his  neck,  at  the  angle  of  the  jaw,  and  underneath  the  skin 
here,  was  very  badly  burned,  and  this  is  a  mass  of  scar  tissue,  which 
might   be   easily   broken   by   cold   weather,   or   anything   that   would 
act  as  an  irritant;  this  scar  tissue  extends  from  one  angle  of  the 
jaw  to  the  other,  and  as  to  the  length,  I  suppose  it  is  something  like 
eight  inches,  and  right  underneath  the  chin  here,  it  is  an  inch  and 
a  half,  and  contracts  the  skin  down  there;  he  will  never  be  able  to 
raise  his  chin  up  very  high  on  account  of  the  contraction  of  the 
tissue  there  and  muscular  fibre;  now,  you  see,  the  left  ear,  it  was 
not  burned  so  badly,  it  left  more  of  it,  but  the  upper  and  outer  rim 
of  the  ear  was  completely  burned  oflf,  and  in  front  there  is  a  mass 
of  scar  tissue  that  extends  from  the  top  of  the  ear  to   about   an 
inch  and  a  half  below  tRe  left  and  extending  in  front  of  it  some- 
thing like   one   inch,   extending   from   the   auditory   canal   in   front; 
now  this  is  left  in  the  same  condition  as  the  other,  it  is  liable  at 
any  time  to  crack  open,  as  exposure  from  cold  weather;  now,  you 
see,  on  the  right  side,  over  the  right  clavicle,  is  a  scar  that  extends 
about  one  inch  and  a  half  above  the  junction  of  the  clavicle  with  the 
breast  bone,  the  right  collar  bone,  and  extends  down  over  the  breast 
bone,  there,  for  a  couple  of  inches,  something  like  that;  now,  on 
the  left  side,  there  is  a  large  scar  tissue  there,  over  the  left  collar 
bone  that  in  length  is  possibly  three  inches,  in  width,  an  inch  and  a 
half,   or   something   like   that;   now,   this   tissue   extends   down   over 
the  left  collar  bone,  over  the  chest  or  ribs,  down  to  the  breast  bone, 
about  something  like  two  inches,  and  you  see  that  heavy  scar  tissue, 
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and  here  is  a  mass  of  scar  tissues,  that  is  possibly  three  inches 
from  the  top  of  the  breast  bone,  extending  down;  now,  you  see, 
the  right  eye,  there  is  a  contraction  of  the  upper  lid  to  the  extent 
he  is  unable  to  close  it  completely;  you  can  show  there  in  closing 
the  eye,  that  way,  and  on  account  of  that  being  that  way,  there  is 
an  overflow  of  tears,  and  this  lid,  apparently,  the  end  of  it  was 
burned  off,  and  the  contraction  there  is  so  great  it  will  never  come 
down  in  a  normal  way :  there  will  always  be  a  contraction  there ;  the 
lower  lid  shows  a  little  diversion,  slightly,  but  very  little;  now, 
open  your  eye;  I  don^t  think  you  could  see  that,  there  is  a  haziness 
over  the  right  eye,  3'ou  can  see  at  a  glance  or  when  there  is  a  light 
thrown  over  it,  extends  up  about  half  way  of  the  pupil  of  the  eye, 
and  of  course  that  obstructs  the  vision  of  the  right  eye/^ 

Appellant's  hands  were  burned  through  the  skin,  and  nothing 
was  left  but  a  mass  of  burned  tissue  and  he  can  not  close  his  hands, 
and  they  are  very  tender  and  pain  him  when  he  attempts  to  use 
them,  and  it  was  proved  that  these  injuries  were  permanent  and 
that  appellee  will  never  be  able  to  chop  wood,  or  perform  farm 
work.  The  eyes  of  appellee  were  so  badly  injured  that  he  can  not 
see  to  read,  the  lids  are  inflamed,  and  heat  or  cold  so  affects  the  right 
eye,  which  he  can  not  close,  that  it  exudes  water  all  the  time  and 
gives  him  much  pain  and  annoyance.  His  lids  were  closed  for  about 
three  months,  and  he  suffered  agonies  from  them  and  other  bums, 
and  was  suffering  at  the  time  of  the  trial,  and  will  probably  suffer 
nil  his  life.  He  was,  when  burned,  sound  and  healthy  and  earning 
about  forty-five  dollars  a  month.  It  was  stated  by  the  physician 
that  appellee's  left  eye  would  probably  grow  worse  and  that  the 
right  eye  might  remain  in  the  condition  it  was  at  the  time  of  the 
trial.  He  also  stated  that  glasses  would  relieve  the  eyes  of  some 
strain,  but  as  long  as  the  eyes  were  congested  as  they  were  appellee 
could  not  read  with  comfort. 

There  was  evidence  tending  to  show  that  appellee  was  guilty  of 
contributory  negligence.  The  evidence  of  Weinberg,  a  witness  for 
appellant,  that  after  the  explosion  he  "imagined^*  he  saw  appellee 
"coming  in  the  door  with  two  cans  in  his  hands,^^  was  of  too  insub- 
stantial a  nature  to  deserve  notice.  Anyway,  at  that  time  the  ex- 
plosion had  taken  place  and  the  fire  had  filled  the  room,  and  the 
presence  of  appellee  with  two  cans  could  not  have  caused  the  ex- 
plosion and  fire.  Weinberg  stated  that  from  a  second  to  four  sec- 
onds before  the  explosion  he  had  seen  appellee  seated  in  the  alley- 
way, and  he  refused  to  swear  that  he  had  seen  appellee  coming 
through  the  door.  It  all  amounted  to  a  "vain  imagining''  and 
nothing  more;  but  if  it  had  been  true,  there  was  nothing  left  to 
Indicate  that  standing  in  the  door  with  two  cans  was  the  efficient 
cause  of  the  explosion,  and  the  evidence  could  have  had  no  potency 
except  to  contradict  appellee's  statement  that  he  was  seated  in  the 
alley-way  when  the  explosion  occurred. 

It  was  in  evidence  that  gasoline  is  volatile,  that  is,  when  exposed 
to  the  air  it  will  pass  off  rapidly  in  the  form  of  vapor  and  will  per- 
meate the  atmosphere,  that  in  drawing  gasoline,  as  it  was  being 
drawn  before  and  at  the  time  of  the  accident,  the  gas  would  rapidly 
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pass  of!  and  that  ten  to  fifteen  quarts  of  gas  for  each  gallon  of 
gasoline  drawn,  in  fifteen  minutes  would  be  generated  and  would 
permeate  the  atmosphere  of  the  room  in  which  it  was  drawn;  that 
the  furnace  would  draw  the  atmosphere  laden  with  gas  into  it,  and 
where  there  was  a  large  amount  of  gas  it  could  be  ignited  by  fire 
in  the  furnace  thirty,  forty  or  fifty  feet  off.  It  was  shown  that 
under  the  circumstances  prevailing  before  and  at  the  time  of  the 
explosion  the  atmosphere  in  the  cooperage  room  must  have  been 
laden  with  inflammable  gas.  The  furnace  was  about  33  feet  from 
where  six  or  eight  five-gallon  cans  of  gasoline  had  been  drawn, 
which  must  have  given  off  in  some  fifteen  minutes  about  350  quarts 
of  gas.  There  was  nothing  to  indicate  that  appellee  knew  anything 
about  the  release  of  such  quantities  of  gas,  and  the  danger  from  an 
open  fire  in  such  proximity  to  it,  as  that  in  the  furnace,  in  fact 
appellee  testified  that  he  did  not  know  that  there  was  any  fire  in 
the  furnace  at  the  time.  Weinberg,  the  agent  of  appellant,  knew 
the  fire  was  there  and  had  pushed  in  the  pieces  of  wood  just  before 
the  explosion,  which  took  place  in  the  furnace.  The  object  in 
pushing  up  the  fire  was  to  make  it  bum  more. 

Petroleum  and  its  sub-product,  gasoline,  and  the  gases  generated 
by  them  were  shown  to  be  highly  inflammable  and  appellant,  who 
had  for  years  been  handling  them,  was  charged  with  that  knowl- 
edge, and  it  was  no  defense  to  this  action  to  show  that  the  fire  in 
the  furnace  had  not  ignited  the  gas  before.  The  very  fact  that  dan- 
gerous agencies  were  being  used  by  it  in  a  careless  way  was  proof 
of  negligence  in  spite  of  the  fact  that  such  carelessness  had  not  there- 
tofore resulted  in  disaster.  It  'was  a  danger  that  was  imminent  at 
all  times.'  A  man  might  walk  for  years  through  a  powder  maga- 
zine, where  that  inflammable  material  was  open  and  exposed,  with 
lighted  cigars  in  his  mouth  and  no  accident  might  occur,  but  if  at 
last  an  explosion  took  place,  resulting  from  such  conduct,  it  would 
be  the  most  culpable  negligence  in  spite  of  the  fact  that  the  disaster 
had  not  earlier  occurred.  Negligence  for  a  long  period  of  time, 
which  does  not  result  in  injury  to  others,  will  not  excuse  or  palliate 
the  matter  when  the  injury  at  last  occurred  through  such  negli- 
gence. The  evidence  indicated  that  an  explosion  under  like  cir- 
cumstances might  have  occurred  at  any  time,  and,  because  for  some 
inexplicable  reason  it  did  not  occur  does  not  transform  such  neg- 
ligence into  the  exercise  of  ordinary  care.  As  said  by  the  Supreme 
C^urt  of  Missouri  in  the  case  of  Fuchs  v.  City  of  St.  Louis,  31 
S.  W.  Rep.,  115:  "It  is  not  always  consistent  with  common  pru- 
dence to  await  a  catastrophe  before  taking  precautions  against  it. 
Nor  is  it  conclusive  of  careful  management  that  a  particular  disaster 
has  never  before  occurred.  It  is  often  an  essential  part  of  reasonable 
care  to  guard  against  those  performances  which  men  of  ordinary 
prudence  would  naturally  and  reasonably  anticipate  in  dealing  with 
such  dangerous  agencies  as  science  has  contributed  to  our  highly 
complex  civilization." 

The  owner  or  controller  of  dangerous  materials,  such  as  gun- 
powder, dynamite  or  other  explosives,  is  bound  to  exercise  great 
care   to   prevent   an   injury  which   a   prudent  man   would   reasonably 
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foresee  might  result  from  them.  Bahr  v.  Lombard  (N.  J.),  23  Atl. 
Rep.,  167;  Judson  v.  Giant  Powder  Co.  (Cal.),  40  Pae.  Rep.,  1020; 
Wilbert  v.  F.  Zurheide  Brick  Co.   (Wise.),  106  N.  W.  Rep.,  1058. 

There  is  nothing  in  the  evidence  to  support  the  contention  that  the 
occurrence,  herein  described,  was  an  inevitable  accident.  "An  acci- 
dent is  inevitable  if  the  person  by  whom  it  occurs  neither  has,  nor 
is  legally  bound  to  have,  a  sufficient  power  to  avoid  it  or  prevent 
its  injuring  another.'*  Shear.  &  Red.  Neg.,  sec.  6.  Appellant  does 
not  bring  itself  within  this  rule.  Appellee  was  the  servant  of  a 
customer  of  appellant,  was  lawfully  on  its  premises  for  the  purpose 
of  procuring  the  product  it  sold,  and  it  owed  him  the  legal  duty  to 
exercise  at  least  ordinary  care  to  protect  him  from  injury  while  there. 

The  facts  in  the  case  of  Moeckel  v.  Cross,  76  N.  E.  Rep.,  447, 
are  very  similar  to  those  in  this  case,  and  while  the  fact  that  the 
defendant  was  carrying  on  his  business  contrary  to  law  entered  into 
the  decision,  yet  it  was  also  placed  on  the  ground  of  overt  negli- 
gence. The  Supreme  Judicial  Court  of  Massachusetts  said:  "There 
was  evidence  that  the  defendant's  servant  was  engaged  in  gluing 
barrels  on  the  morning  of  the  accident;  that  the  door  which  closed 
automatically  was  hung  on  trucks  at  the  top,  and  was  not  stable  at 
the  bottom,  and  would  swing  out  from  the  bottom.  There  was  also 
evidence  that  the  method  of  filling  the  barrels  with  gasoline  was 
through  an  automatic  faucet,  which  shut  off  with  a  spring;  that 
it  did  not  always  snap  off,  and  then  would  run  over.  It  further 
appeared  that  there  was  a  lamp  used  for  heating  glue,  which  gen- 
erally was  kept  lighted;  and  that  there  was  always  a  strong  smell  of 
gasoline  and  kerosene  about  the  room,  and  'a  good  many  feet  from  it.' 
In  the  explosion  the  defendant's  servant  was  killed,  and  close  to 
his  body  was  found  the  body  of  a  man  not  an  employe  of  the  de- 
fendant. The  defendant  contends  that  this  man  might  have  caused 
the  explosion;  but  there  is  no  evidence  of  this,  and  the  jury  were 
warranted  in  finding  both  that  the  defendant  was  maintaining  a 
nuisance  and  was  carrying  on  the  business  in  a  negligent  manner." 

Our  conclusions  of  fact  and  the  matters  hereinbefore  discussed 
dispose  of  the  first  and  second  assignments  of  error,  and  the  third 
assignment  of  error,  which  urges  excess  in  the  verdict,  can  not 
be  sustained.  There  is  nothing  to  indicate  passion  or  prejudice  on 
the  part  of  the  jury,  and  the  imagination  fails  to  draw  a  more 
pitiable  picture  than  the  one  presented  by  the  disfigured  body  of 
appellee  in  this  case.  Just  verging  into  manhood,  with  his  life 
before  him,  he  must,  almost  blind,  go  groping  through  the  world, 
with  deformed,  almost  helpless  hands,  one  ear  gone  and  the  other 
badly  mutilated,  with  neck  so  stiffened  that  he  can  scarcely  turn 
his  head  and  with  a  visage  so  marred  and  disfigured  as  to  render 
him  repulsive  to  his  associates,  constantly  suffering  both  mentally  and 
physically,  his  life  wrecked  beyond  hope,  we  are  unwilling  to  hold 
that  thirty  thousand  dollars  is  an  excessive  sum  for  him  to  recover, 
especially  when  the  excruciating  agony  that  he  suffered,  as  he  lay 
blind  and  helpless  for  months,  is  taken  into  consideration,  as  it 
must  have  been  by  the  jury.     If  compensation  for  what  he  has  suf* 
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fered  and  lost  is  the  test^.as  well  as  what  he  will  siiffer  and  lose^ 
appellee  has  not  received  too  much. 

It  was  alleged  in  the  petition  that  appellee  was  so  maimed  and 
disfigured  that  he  was  "constantly  humiliated  by  coming  in  contact 
with  his  fellow  men.^^  We  think  that  allegation  was  broad  and 
comprehensive  enough  to  include  embarrassment  arising  from  the 
staring  of  people  who  meet  appellee^  and  that  the  court  did  not 
err,  as  claimed  in  the  fourth  assi^ment  of  error,  in  admitting 
proof  of  such  embarrassment.  If  this  be  not  true,  proof  of  mental 
suffering  would  be  admissible  under  the  general  allegation  on  that 
subject. 

The  witness,  P.  S.  Tilson,  qualified  himself  as  an  expert  chemist 
and  thoroughly  acquainted  with  gasoline,  and  it  was  not  improper 
to  allow  him  to  testify  that  the  gas  given  off  from  gasoline  can 
be  ignited  at  distances  remote  from  the  gasoline,  and  to  name  the 
distances.  The  conditions  had  been  shown  upon  which -to  predicate 
such  an  answer.  The  gasoline  had  been  drawn  for  fifteen  minutes 
or  more,  it  had  been  shown  that  a  large  quantity  of  gas  would  be 
thereby  generated,  that  it  would  fill  the  room,  and  that  a  ^re  was 
burning  at  a  certain  distance.  The  amount  of  the  gas  generated  in 
a  given  length  of  time  from  the  exposure  of  a  given  amount  of 
gasoline  had  been  estimated  by  the  expert,  and  under  the  circum- 
stances shown  to  exist,  he  could  express  an  opinion  as  to  the  distance 
at  which  the  gas  could  be  ignited  by  the  fire.  There  was  evidence 
tending  to  show  that  the  furnace,  when  a  fire  was  kindled,  would 
draw  the  air  towards  it.  There  is  no  force  in  the  objection  to  the 
evidence.  The  evidence  complained  of  was  given  at  another  time 
by  the  expert,  without  objection,  and  consequently  there  is  no  founda- 
tion for  the  assignment  of  error. 

The  sixth  assignment  of  error  attacks  the  charge  because  it  sub- 
mitted the  question  of  future  physical  suffering  on  the  part  of  ap- 
pellee. It  is  admitted  by  appellant  that  the  evidence  showed  that 
future  physical  suffering  would  be  endured,  but  it  claims  that  the 
pleadings  did  not  allege  that  appellee  would  suffer  physically  in 
the  future.     The  allegations  as  to  injuries  were  as  follows: 

"The  ;3laintiff  was  then  and  there  seriously  and  permanently  burnt 
and  injured;  that  his  head  and  face  were  burned;  a  portion  of  his 
ears  was  burned  off;  his  hearing  and  eyesight  affected;  his  eyelids 
burned  and  injured;  that  his  hands,  wrists  and  arms  were  so  burned 
as  to  render  them  of  little  use  to  him  in  earning  a  livelihood.  That 
his  chest,  shoulders,  neck  and  back  were  burned,  and  that  as  a  result 
of  the  bums  and  injuries  received  by  him  he  has  suffered  and  con- 
tinues to  suffer  great  physical  pain  and  mental  anguish,  and  has 
become  incapacitated  to  perform  any  character  of  labor.  That  he 
is  so  disfigured  and  maimed  and  presents  such  a  hideous  aspect 
that  he  is  constantly  humiliated  by  coming  in  contact  with  his  fellow 

men. 

The  rule  on  the  subject  is  thus  stated  in  section  1060,  Sutherland 
on  Damages:  "The  general  allegation  of  damages  will  suffice  to  let 
in  proof  and  warrant  recovery  of  all  such  damages  as  naturally  and 
necessarilv   arise   or   result   from  the   wrongful   act   complained   of; 
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the  law  implies  such  damages;  that  is,  damages   of  that  sort,  and 

Sroof  is  necessary  only  to  show  their  extent  and  amount.  But  where 
amages  actually  sustained  do  not  necessarily  result  from  the  act 
complained  of,  and  consequently  are  not  implied,  the  plaintiff  must 
state  in  his  declaration  the  particular  damage  which  he  has  sus- 
tained for  notice  thereof  to  the  defendant;  otherwise  the  plaintiff 
will  not  be  permitted  to  give  evidence  of  it  on  the  trial." 

The  foregoing  rule  was  approved  in  Texas  &  Pac.  Ry.  v.  Curry, 
64  Texas,  85,  but  the  court  amplified  and  explained  the  rule  as 
follows:  'The  rule,  however,  is  satisfied  when,  from  the  fact  stated, 
the  law  infers  other  fact  or  facts;  for 'whatsoever  the  law  infers 
from  a  given  state  of  facts,  the  adverse  party  is  presumed  to  know, 
and  must  take  notice  of,  whether  it  is  specially  pleaded  or  not.  The 
law  infers,  when  such  injuries  to  the  person  are  shown  to  have 
existed,  as  are  alleged  and  proved  in  this  case,  that  physical  pain 
resulted  therefrom;  for  by  common  observation  we  know  that  in  the 
ordinary  operation  of  natural  laws,  pain  is  a  necessary  result  of  such 
injuries,  unless  the  condition  of  the  injured  person  be  abnormal, 
which  will  not  be  presumed."  In  that  case  there  was  no  allegation 
of  mental  and  physical  suffering,  the  allesration  being  that  the  plain- 
tiff had  been  cut,  bruised  and  wounded  about  his  hip  and  spine,  and 
the  court  held  evidence  of  mental  and  physical  suffering  admissible, 
and  if  admissible  in  evidence,  of  course,  it  would  be  proper  to  sub- 
mit it  to  the  jury.  We  think  the  allegations  were  sufficient  to  admit 
proof  of  future  physical  suffering,  and  the  proof  having  been  ad- 
mitted, it  was  a  proper  element  of  damages  to  go  to  the  jury.  Ten- 
derness of  the  skin,  and  sensitiveness  of  the  eyes  to  heat  and  air 
must  necessarily  have  arisen  from  burning  the  head  and  face 
so  that  the  ears  were  burned  off  and  the  hearing  affected,  and  from 
the  eyelids  being  burned  and  injured  and  from  the  hands  being  so 
injured  as  to  be  of  little  use. 

The  court  did  not  err  in  the  charge  complained  of  in  the  seventh 
assignment  of  error.  There  was  no  testimony  that  tended  to  indi- 
cate that  appellee  knew  that  there  was  any  fire  in  the  furiiace  on 
the  morning  of  the  accident,  the  fire  not  being  built  every  day,  and 
knew  nothing  of  the  danger  of  an  explosion.  His  contributory 
negligence,  if  any,  depended  on  his  knowledsre  of  the  danger  at  that 
time.  The  charge  as  to  knowledsre  was  absolutely  correct.  It  did 
not  go  into  details  as  to  the  matter  of  the  knowledge  being  actual 
or  constructive  and  if  appellant  desired  an  amplification  of  the  charge, 
it  should  have  requested  it.  If  there  was  any  error  in  the  charge 
it  was  one  of  omission  and  not  of  commission. 

There  was  no  evidence  to  support  the  special  charge  set  out  in 
the  eighth  assignment  of  error,  and  the  court  did  not  err  in  refus- 
ing to  give  it  to  the  jury.  The  charge  did  not  correct  any  generality 
of  statement  as  to  knowledge  made  by  the  court  in  the  general 
charge.  No  one  testified  that  appellee  had  carried  gasoline  through 
the  cooperage  room  on  the  morning  of  the  accident,  and  the  charge 
must  rest  on  the  "imagining"  of  Weinberg  that  he  saw  appellee 
standing  in  the  doorway  to  the  cooperage  room  with  two  cans — 
not  ''cans  of  gasoline/'  as  stated  by  appellant  in  its  brief — ^in  his 
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hands  after  the  explosion,  and  the  circumstances  that  a  can  with  the 
bottom  knocked  out  was  afterwards  found  by  the  same  witness  near 
the  door.  Upon  that  foundation  appellant  sought  to  start  an  inquiry 
as  to  whether  the  gas  emitted  from  cans  carried  by  appellee  caused 
the  explosion.  While  the  testimony  was  not  in  our  opinion  suflScient 
to  form  the  basis  of  a  charge,  still  the  matters  asked  in  the  rejected 
charge  were  fully  presented  in  the  sixth  subdivision  of  the  charge 
where  the  jury  were  instructed  that  if  appellant  "was  negligent  in 
his  manner  of  handling  the  oil  cans,  or  cans  of  oil  or  gasoline,  in 
that  same  were  not  properly  closed  so  as  to  prevent  the  escape  of 
oils  and  gases  therefrom,  or  in  that  he  carried  the  same  through 
the  cooperage  shop,  instead  of  through  the  warehouse,  and  that  caused 
the  explosion  and  fire,  or  if  you  believe  the  plaintiff,  Thomas  M. 
Snell,  knew  of  the  danger  of  being  injured  by  an  explosion  of  gas 
and  fire,  you  will  likewise  return  verdict  for  defendant.*' 

The  charge  of  the  court  was  an  admirable  presentation  of  the 
issues  presented  by  the  pleadings  and  facts,  and  in  addition,  eight 
special  charges  requested  by  appellant  were  given,  presenting  every 
conceivable  phase  of  the  case  in  its  behalf.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  H.  Broocks  v.  R.  I.  Lee  et  al. 

Decided  November  7,  1907. 

1. — ^Appeal — ^Dismissal. 

A  motion  to  dismiss  an  appeal  pending  a  writ  of  error  in  the  same  case 
will  be  refused  when  the  purpose  of  dismissing  the  appeal  is  confessedly  for 
delay. 

2. — ^Writ  of  Error — Jurisdiction. 

A  Court  of  Civil  Appeals  has  no  jurisdiction  of  a  writ  of  error  after 
an  appeal  in  the  same  case  has  been  adjudicated  by  such  court. 

Error  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Lanier  &  Martin,  for  plaintiff  in  error. 

0,  H.  Pendarvis,  for  defendant  in  error. 

PLEASANTS,  Chief  Justice. — This  writ  of  error  was  prosecuted 
from  a  judgment  of  the  District  Court  of  Liberty  County,  rendered 
on  the  13th  day  of  August',  1906,  denying  plaintiff  in  error  an  in- 
junction restraining  the  execution  of  a  judgment  theretofore  ren- 
dered against  him  in  said  court  in  favor  of  defendants  in  error,  and 
dissolving  the  temporary  injunction  previously  granted.  Prom  this 
judgment  refusing  to  perpetuate  the  temporary  injunction  plaintiff 
in  error  in  due  time  prosecuted  an  appeal  to  this  court.  Shortly 
before  the  day  on  which  said  appeal  was  set  for  submission  in  this 
court,  the  appellant,  having  previously  sued  out  this  writ  of  error 
and  the  service  and  record  therein  having  been  completed  and  filed 
in  this  court,  moved  to  dismiss  his  appeal  "without  prejudice." 
Counsel  who  presented  this  motion  candidly  admitted  that  the  pur- 
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pose  of  suing  out  the  writ  of  error  and  asking  a  dismissal  of  the 
appeal,  which  was  then  ready  for  submission,  was  to  delay  a  hearing 
and  decision  of  the  case. 

Under  these  circumstances  we  declined  to  grant  the  motion  to 
dismiss  the  appeal.  Thereafter,  at  the  last  term  of  this  court,  the 
case  was  submitted  upon  appeal  and  after  due  consideration  by  this 
court  the  judgment  of  the  court  below  was  affirmed.  Prom  this 
judgment  of  aflSrmance  a  writ  of  error  has  been  denied  by  the 
Supreme  Court.  The  case  having  been  finally  decided  upon  its  merits 
by  this  court  on  appeal  we  have  no  jurisdiction  to  entertain  a  writ 
of  error  from  the  same  judgment  from  which  said  appeal  was  prose- 
cuted, and  the  writ  of  error  is  therefore  dismissed. 

Dismissed. 

Writ  of  error  refused. 


Chabley  Lewis,  by  Next  Pbiend,  v.  Texas  &  Pacipio  Railway 

Company. 

Decided  November  7,  1907. 

Appeal — Security  for  Costs — Suit  by  Hezt  Friend. 

A  minor  suing  by  next  friend  can  not  prosecute  an  appeal  without  giving 
security  for  costs  upon  an  affidavit  that  he  is  unable  to  pay  or  secure  them 
(Rev.  Stats.,  art.  1401).  The  next  friend  is  liable  for  costs  and  his  inability 
should  also  be  shown    (Sayles'  Stats.,  art.  3498u). 

Appeal  from  the  District  Court  of  Red  Eiver  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

Eugene  Black  and  0.  M.  Chambers,  for  appellant. 

Head,  Dillard  &  Head,  for  appellee. 

WILLSON,  Chief  Justice. — This  suit  was  brought  and  prosecuted 
in  the  District  Court  of  Eed  River  County  by  Charley  Lewis,  a 
minor  eleven  years  of  age,  by  his  next  friend,  James  Jackson.  A 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  appellee. 
Appellant  gave  notice  of  an  appeal,  and,  in  lieu  of  a  bond,  is  prose- 
cuting same  on  an  affidavit  showing  his  inability  to  pay  the  costs  of 
an  appeal  or  to  give  security  therefor,  as  provided  by  art.  1401, 
Sayles  Stat.  The  case  is  now  before  us  on  a  motion  made  by  ap- 
pellee to  dismiss  the  appeal  on  the  ground  that  the  affidavit  in  lieu 
of  a  bond  having  been  made'  by  the  minor  is  not  sufficient.  Appellee 
insists  that  the  rule  which  denies  to  the  minor  the  right  alone  to 
prosecute  a  suit  and  requires  him  to  sue  by  his  next  friend,  operates 
to  make  the  next  friend  responsible  for  the  costs  of  the  litigation; 
and  that  therefore  an  affidavit  in  lieu  of  a  bond  on  appeal,  whicli 
fails  to  show  that  the  next  friend  is  unable  to  pay  the  costs  of  such 
appeal  or  give  security  therefor,  will  not  confer  on  an  Appellate  Court 
jurisdiction  of  an  appeal. 

In  many  jurisdictions  it  has  been  held  that  a  judgment  for  costs 
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may  be  rendered  against  the  next  friend,  if  tl)e  infant  plaintiff  fails 
in  his  suit.  (5  Ency.  Plead  ft  Prac,  155^  156.)  And  the  Supreme 
Court  of  this  State,  in  Johnson  v.  Taylor,  43  Texas,  123,  held  it 
not  to  be  error  to  adjudge  the  costs  against  the  next  friend.  If  the 
costs  can  be  adjudged  against  the  next  friend  when  the  infant  fails 
in  his  suit,  they  can  be  so  adjudged  because  by  assuming  the  character 
the  next  friend  becomes  legally  liable  to  pay  them;  and  if  he  be- 
comes legally  liable  in  his  character  as  next  friend  to  pay  the  costs, 
we  think  it  follows  that  in  the  prosecution  of  the  suit  he  must,  if 
he  can,  pay  or  secure  the  costs,  and  if  he  can  not  pay  or  secure  them, 
the  fact  that  he  can  not  must  be  shown  in  the  way  prescribed  by  law. 
Independent  of  the  declaration  in  section  1  of  the  Act  approved  Feb- 
ruary 11,  1893  (Gen.  Laws,  p.  3,  Sayles'  Stat.,  ai-t.  3498u),  we 
therefore  would  be  inclined  to  hold  that  appellee's  motion  to  dis- 
miss the  appeal  should  be  sustained.  But  the  statute  referred  to, 
after  declaring  that  ''any  minor  having  a  sufficient  cause  of  action, 
and  who  has  no  legal  guardian,  can  bring  suit  in  any  of  the  courts 
of  this  State  by  next  friend,  and  such  next  friend  shall  have  tlie 
same  rights  concerning  such  suit  and  the  matter  therein  involved 
as  if  he  was  guardian  of  such  minor,"  expressly  provides  that  such 
next  friend  "shall  not  be  relieved  from  giving  security  for  costs,  or 
affidavit  in  lieu  thereof."  This  declaration  of  the  law  seems  to  be 
conclusive  of  the  question.  The  motion,  therefore,  is  sustained  and 
the  appeal  is  dismissed 

Appeal   dismissed. 


Lee  Baley  et  al.  v.  State  of  Texas. 

Decided  November  7,  1907. 

1. — Continuanoe — ^Xateriallty. 

An    application    for   continuance    to    obtain    the    testimony    of    an    absent 
wihiess    alleged   to   be   material    should    show   how    or    why    it   was   material 
(Rev.   Stat,   art.    1278,   as   amended   by   Laws,    1897,   p.    117). 

8. — ^Liquor  Dealer's  Bond — Orderly  Eonie— Vulgar  Piotnret. 

In  a  prosecution  upon  a  liquor  dealer's  bond,  on  the  question  of  its 
violation  by  the  exhibition  of  "vulgar"  pictures,  it  was  not  necessary  for  the 
court  to  define  the  word  "vulgar,"  it  being  in  common  use  and  without 
technical  meaning,  but,  undertaking  to  define  it,  the  court  must  do  so  cor- 
rectly. 

8. — Same — ^Deiliiltioii. 

An  instruction  holding  a  liquor  dealer  liable  for  breach  of  his  bond 
to  keep  an  orderly  house  if  it  displayed  pictures  of  nude  women  and  the 
same  were  "vulgar  or  obscene,"  improperly  defined  "vulgar"  in  such  connec- 
tion as  "mean,  rustic,  rude,  low,  unrefined, — ^used  as  the  opposite  of  refined, 
enlii^htened  and  scientific,"  its  significance  as  used  in  the  statute  being 
"offensive  to  a  common  sense  of  decency  and  modesty." 

4. — Same — Obscene. 

An  instruction  defining  "obscene,"  among  other  meanings,  as  something 
which  "delicacy"  forbids  to  be  exposed  was  also  erroneous  as  requiring  extnmm 
and  fastidious  propriety. 
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5. — Same— Nature  in  Its  Simplicity. 

A  requested  xliarge  instructing  the  jury  that  pictures  in  order  to  be 
vulgar  or  obscene  must  be  ''something  more  than  nature  in  its  simplicity,  as 
God  made  it/'  was  properly  refused,  as  on  the  weight  of  evidence.  It  can  not 
be  said  that  the  exhibition  of  a  *'master-piece  of  art/*  or  reproduction  thereof 
in  a  liquor  saloon  was,  as  matter  of  law,  no  violation  of  the  dealer's  bond. 
It  is  a  question  for  the  lury. 

Appeal  from  the  District  Court  of  Marion  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

W.  L.  Armistead  and  J.  H    Bene  field,  for  appellant. 

W.  M,  Reavis,  for  appellee. 

WILLSON,  Chief  Justice. — For  the  purpose  of  engaging  in  the 
sale  of  spirituous,  vinous  and  malt  liquors  and  medicated  bitters 
capable  of  prodlicing  intoxication,  to  be  drunk  on  his  premises  in  the 
city  of  Jefferson,  on  November  22,  1907,  appellant,  Lee  Raley,  ex- 
ecuted the  bond  required  by  the  Act  approved  May  6,  1893  (Gen. 
Laws,  p.  177),  as  amended  by  tlie  Act  approved  April  27,  1901 
(Gen.  Laws,  p.  314),  with  appellants,  Herbert  Rives  and  J.  M. 
DeWare,  as  his  sureties. 

This  suit  was  brought  in  the  District  Court  of  Marion  County, 
by  a  petition  filed  March  8,  1907,  in  the  name  of  the  State  for  tlie 
use  and  benefit  of  said  county,  against  said  Ealey  and  the  sureties  on 
his  Eaid  bond.  The  petition  alleges  a  violation  of  the  stipulation 
in  the  bond  whereby  Baley  bound  himself  to  keep  an  orderly  house 
or  place  for  the  sale  of  spirituous,  vinous  and  malt  liquors,  in  that 
he  did  on  or  about  March  6,  1907,  allow  his  house  and  place  for 
the  sale  of  such  liquors  to  contain  **a  certain  obscene  and  vulgar 
picture,  to  wit,  the  picture  of  a  nude  woman,*'  whereby  he  and  his 
bondsmen,  it  is  further  alleged,  became  liable  to  the  penalty  of  $500 
fixed  by  the  statute.  Violations  of  other  conditions  of  the  bond 
were  also  alleged,  but  as  the  finding  of  the  jury  was  confined  to  the 
one  we  have  particularly  specified,  it  is  unnecessary  to  state  them. 

Defendants  answered  by  a  general  demurrer  questioning  the  suffi- 
ciency of  the  petition,  which  it  seems  was  not  brought  to  the  attention 
of  nor  acted  upon  by  the  court,  and  by  a  general  denial  of  the  truth 
of  its  allegations. 

The  jury  returned  a  verdict  against  appellants,  specifically  finding 
that  Baley  had  "allowed  vulgar  and  obscene  pictures  in  his  place  of 
business'*  at  the  time  alleged  in  the  petition.  In  accordance  with 
the  verdict,  on  June  12,  1907,  a  judgment  was  rendered  and  entered 
in  favor  of  the  State  for  the  use  of  Marion  County  and  against  ap- 
I)ellant8  for  the  sum  of  $500. 

The  evidence  developed  that  on  or  about  March  6,  1907,  while  the 
bond  sued  upon  was  in  force,  appellant  Ealey  had  hanging  on  the 
wall  behind  the  bar  in  his  barrjoom  in  Jefferson,  the  picture  of  a 
nude  woman,  representing  Hebe  standing  facing  the  bar,  with  her 
hands  held  down  and  over  her  pubis ;  also  hanging  on  the  wall  of  his 
barroom,  another  picture  of  a  nude  woman,  with  her  back  turned 
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towards  the  bar;  and^  placed  on  a  table  behind  the  bar^  it  seems, 
still  another  picture  of  a  nude  woman,  covered  by  a  thin  veil  or 
netting,  in  a  reclining  posture,  and  holding  in  her  hand  a  bottle  of 
whisky.  The  sizes  of  the  respective  pictures  are  not  shown  by  the 
record,  but  one  of  them  appears  to  have  been  about  two  by  three 
feet  and  another  about  fourteen  by  twenty  inches  in  size. 

We  do  not  think  the  court  erred  in  overriding  appellants'  applica- 
tion for  a  continuance.  The  application  avers  that  the  testimony 
of  John  Corley  and  Walter  Montgomery,  the  absent  witnesses,  was 
material  to  appellants'  defense,  but  fails  to  show  how  or  why  it 
was  material.  It  therefore  was  insufficient,  and  the  court  properly 
overruled  it.  (Sayles'  Stat.,  art.  1278,  as  amended  by  the  Act  of 
1897,  Genl.  Laws,  p.  117;  Earl  v.  State,  33  Texas  Civ.  App.,  161.) 

The  court  instructed  the  jury  that  it  would  be  a  violation  of  a 
condition  of  his  bond  if  appellant  Saley  permitted  his  business 
house  to  contain  pictures  of  nude  women,  if  such  pictures  were 
vulgar  or  obscene,  and  in  this  connection  defined  the  word  "vulgar" 
as  follows:  '^Vulgar,  as  used  in  this  charge,  means:  mean,  rustic, 
rude,  low,  unrefined.  It  is  used  as  the  opposite  of  refined,  enlight- 
ened and  scientific." 

Appellants  assign  as  error  the  action  of  the  court  in  so  defining 
the  word  "vulgar,"  and  we  think  their  contention  must  be  sustained. 

'Vulgar"  is  a  word  in  common  use,  and  without  a  technical  mean- 
■  ing.  Therefore,  it  can  be,  and  we  think  should  be,  assumed  that 
its  meaning  is  as  accurately  known  to  the  juror  as  it  is  to  the  court. 
If  such  assumption  should  be  indulged,  then  it  was  entirely  unnec- 
essary that  the  court  in  his  charge  should  have  undertaken  to  define 
the  word;  but  having  undertaken  to  define  it,  it  was  incumbent  on 
the  court  to  define  it  correctly  with  reference  to  its  use  in  the  statute 
requiring  the  bond  sued  upon. 

It  doubtless  is  true  that  the  word,  according  to  the  connection  in 
which  it  may  be  used,  may  have  each  of  the  meanings  given  to  it 
by  the  court's  definition,  but  as  used  in  the  statute  requiring  the 
bond  sued  upon,  we  do  not  think  its  meaning  is  so  limited.  The 
evident  purpose  of  the  law  requiring  the  liquor  dealer  to  obligate 
himself  to  not  permit  vulgar  or  obscene  pictures  in  his  place  of 
business,  was  to  prevent  the  exhibition  in  liquor  dealers'  saloons  of 
immoral  and  indecent  pictures,  such  as  are  offensive  to  a  common 
sense  of  decency  and  modesty,  and  capable,  by  being  so  exhibited, 
of  operating  to  deprave  and  corrupt  the  minds  of  those  who  see 
them.  We  think  the  word  as  used  in  the  statute  must  be  held  to 
convey  such  meaning  as,  with  its  companion  word,  "obscene,"  will 
accomplish  the  purpose,  and  no  more  than  the  purpose  of  the  Legis- 
lature in  enacting  it.  Limiting  its  meaning  to  the  terms  of  the 
court's  charge,  the  law  would  operate  to  subject  the  liquor  dealer 
and  his  bondsmen  to  a  penalty  in  cases  it  will  not  be  seriously  con- 
tended were  intended  to  be  reached  by  the  denunciation  of  the  statute. 
For  instance,  the  word  "rustic,"  used  by  the  court  in  his  definition 
of  "vulgar,"  among  other  things,  means  "unadorned,"  "awkward,"  and 
"pertaining  to  the  country,  rural."  So,  if  the  word  "vulgar"  as 
used  in  the   statute   should  be  held   to   have   such   a   meaning,   the 
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liquor  dealer  and  his  bondsmen  would  be  liable  to  the  penalty  de- 
nounced, were  he  to  permit  in  his  place  of  business  a  picture  of  a 
rural  scene,  or  of  an  awkward  boy  "unadorned"  by  the  conventional 
dress.  Again,  the  word  "scientific,^'  used  in  the  same  definition,  is 
itself  defined  as  "agreeing  with,  or  depending  on,  the  rules  or 
prinoiples  of  science."  A  picture,  therefore,  which  did  not  agree 
with  the  rules  or  principles  of  science,  however  unobjectionable  it 
might  be  in  other  respects,  would  be  the  "opposite  of  scientific," 
that  is,  it  would  be  unscientific;  if  unscientific,  would  be  vulgar, 
and  if  vulgar  in  this  sense,  and  if  exhibited  in  a  liquor  dealer's 
saloon,  would  be  a  violation  of  the  dealer's  bond.  We  do  not  believe 
the  statute  should  be  construed  to  have  such  an  effect,  and  there- 
fore hold  the  charge  of  the  court  in  the  particular  complained  of 
to  be  erroneous. 

Appellants  further  insist  that  the  court  erred  in  defining  "obscene" 
as  "offensive  to  chastity  and  delicacy,  impure,  expressing  or  present- 
ing to  the  mind  or  view  something  which  delicacy,  purity  and 
decency  forbid  to  be  exposed." 

Among  other  things,  the  word  "delicacy"  used  in  the  court's  defi- 
nition means  "extreme  propriety,"  "critical  niceness"  and  "fastidious 
accuracy."  So,  measured  by  the  definition  given  them,  the  jury 
were  authorized  to  find  either  of  the  pictures  in  question  "obscene," 
if  they  believed  it  violated  extreme  propriety,  or  in  some  of  its 
features  was  not  critically  nice  or  fastidiously  accurate.  If  we  are 
correct  in  the  conclusion  reached  as  to  the  object  of  the  law,  a  charge 
which  authorized  that  object  to  be  so  completely  lost  sight  of  is 
necessarily  erroneous. 

By  their  seventh  assignment  of  error  appellants  complain  of  the 
refusal  of  the  court  to  give  the  special  charge  asked  by  them,  requiring 
the  jury  to  find  the  pictures  suggestive  of  lewdness  or  lasciviousness 
— ^"something  more  than  nature  in  its  simplicity,  as  God  created  it." 
We  think  the  requested  charge  was  properly  refused.  For  reasons 
already  suggested,  it  would  not  have  been  proper  to  have  so  limited 
the  meaning  of  the  words  "vulgar"  and  "obscene."  And  to  have 
instructed  the  jury  that  the  pictures  must  be  "something  more  than 
nature  in  its  simplicity,  as  God  created  it,"  we  think  would  -have 
been  erroneous  because  on  the  weight  of  the  evidence. 

By  their  eighth  and  ninth  assignments  of  error  appellants  contend 
that  the  verdict  and  judgment  are  contrary  to  law  and  the  evi- 
dence, in  that  the  picture  of  Hebe  was  a  reproduction  of  one  of  the 
masterpieces  of  fine  art,  and  in  no  way  suggestive  of  immorality, 
lewdness,  licentiousness  or  lasciviousness. 

Conceding  that  appellants'  contention,  as  to  the  picture  of  Hebe, 
may  be  correct,  still  these  assignments  of  error  should  be  overruled. 
The  evidence  showed  that  appellant  Raley  also  had  exposed  in  his 
barroom  two  other  pictures  of  nude  women,  either  of  which,  from 
the  viewpoint  of  the  jury,  may  have  been  within  the  denunciation 
of  the  law,  and  therefore  sufficient  as   a  basis  for  their   verdict. 

But  we  are  not  prepared  to  say,  as  a  matter  of  law,  that  the 
exhibition  of  one  of  the  masterpieces  of  art,  or  of  a  reproduction 
thereof,  in  a  liquor  saloon,  could  not,  under  any  circumstances,  be  a 
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violation  of  the  dealer's  bond.  (XJ.  S.  v.  Chesman^  19  Fed'.,  497; 
U.  S.  V.  Smith,  45  Fed.,  476.)  Whether  in  a  given  case  snch  a 
picture  should  be  held  to  be  "vulgar'*  or  "obscene''  or  not>  within 
certain  well  understood  legal  rules,  would  always  be  a  question  for 
the  jury  to  determine  in  the  light  of  the  evidence  submitted  to 
them.  (TJ.  S.  v.  Harmon,  45  Fed.,  414;  U.  S.  v.  Clarke,  38  Fed., 
500.)  Under  a  given  state  of  facts  the  exhibition  of  such  a  picture 
might  not  make  a  question  for  submission  to  a  jury;  while  imder 
another  given  state  of  facte  it  might  be  entirely  proper  to  submit 
to  a  jury  the  issue  of  whether  such  a  picture  was  vulgar  or  obscene, 
or  not,  within  the  meaning  of  the  stetute. 

Because  of  the  error  of  the  court  in  defining  the  words  "vulgar" 
and  "obscene,"  the  judgment  is   reversed   and  the  cause  remanded. 

Reversed  and  remanded. 


S.  P.  Jones  v.  United  States  &  Mexican  Trust  Company. 

Decided  November  7,  1907. 

Beceiyer — ^AUowanoe  of  CompenBation — ^Interest. 

A  receiver  of  a  railway  was  not  entitled  te  interest  on  the  amoant 
allowed  him  by  order  of  the  court  as  compensation  for  his  services  and 
to  meet  which  he  had  funds  on  hand  authorised  by  the  order  te  be  so  used, 
but  te  provide  for  the  emergencies  of  the  business  he  had  used  them  te 
improve  the  property,  thereby  postponing  his  own  payment. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  Eichard  B.  Levy. 

S.  P,  Jones,  for  appellant. — The  order  allowing  the  receivers  com- 
pensation was  a  finals  valid  judgment  of  the  court,  and  has  never 
been  set  aside,  and  under  the  statutes  said  judgment  bears  interest 
at  the  rate  of  6  percent  per  annum.  Revised  Statutes  of  Texas,  art. 
1305 ;  Townsend  v.  Smith,  20  Texas,  465 ;  22  Cyc.  of  Law  and  Proc., 
page  1505;  22  Cyc.  of  Law  and  Proc,  pages  1515,  1516,  1519; 
Hepburn  v.  Dunlock  (U.  S.),  1  Wheaton,  179;  Ramsey  v.  Thomas, 
14  Texas  Civ.  App.,  431;  Finley,  Admr.,  v.  Carothers,  9  Texas,  617; 
Coles  V.  Kelsey,   13  Texas,  77. 

A  judgment  for  costs  bears  interest  under  the  terms  of  a  stetute 
providing  that  all  judgments  shall  bear  interest.  Kenned/s  Estete, 
94  Cal.,  22;  29  Pac.  R.,  412;  Bates  v.  Wilson,  18  Colo.,  287;  32 
Pac.  R.,  615;  Linck  v.  City  of  Litchfield,  31  111.  App.,  104;  Palmer 
V.  Glover,  73  Ind.,  529;  Wlielpley  v,  Nash,  46  Mich.,  25;  N.  W. 
R.,  570;  99  Mich.,  262;  58  N.  W.  R.,  59;  Mumford  v.  Hawkins,  5 
Denio,  355  (N".  Y.  case  allowing  interest  where  costo  had  been 
texed);  Emmett  v.  Brophy,  42  Ohio  Stete,  82;  Wetherill  v.  Still- 
man,  65  Pa.,  105;  Garland's  Adm.  v.  Garland,  24  S.  E.,  505   (Va.). 

Cook  &  Oossett,  for  appellee.  The  allowance  to  the  receiver  is  not 
a  judgment.  Arts.  1337,  1472  and  1493,  Sayles'  Texas  Civil  Stat- 
utes, 1897;  Heflfron  v.  Gage,  44  111.  App.,  147;  Espuella  Co.  v.  Bindle, 
11  Texas  Civ.  App.,  262. 
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A  receiver's  compensation  is  paid  out  of  the  funds  in  the  hands 
of  the  court  and  such  funds  are  always  under  the  control  of  the 
court,  and  it  is  for  the  court  to  say  upon  what  terms  it  will  pay 
out  the  same.  Rev.  Stats.,  art.  3097;  Thomas  v.  Western  Car  Co., 
149  U.  S.,  95  (37  L.  E.,  663);.  Bates  v.  American  Bldg.  Asso.,  66 
C.  C.  A.,  620   (120  F.  R.,  1018). 

HODGES,  Associate  Justice. — The  appellant,  S*  P.  Jones,  was 
the   receiver    of   all   the    properiy    of    the    Texas'  Southern    Railway 
Company,  having  been  appointed  at  the  instance  of  the  appellee  on 
the   11th   day  of  July,    1904.     No   compensation   was   fixed   by   the 
court  for  his  services  till  on  the  7th  day  of  December,  1905,  at  which  . 
time,  and  during  a  special  term,  the  court  made  an  order  allowing 
appellant  the  sum  of  ten   thousand  dollars    ($10,000),   and   directed  ' 
that  it  be  classed  as  court  costs  and  be  placed  in  class  ^'A"  of  the 
classification   claims   as   fixed   by  the   final   judgment   of   the   court. 
It  was  also  provided  in  said  order  that  "Said  allowance  being  superior . 
to  the  mort£:affe   bonds,   that   said   receiver  pay  the   said   allowance 
out  of  any  money  he  may  have  on  hand.     In  making  said  partial 
allowance  herein  the  rights  of  said* receiver  to  the  full  amount  of' 
his  claims  are  not  passed  upon  and  are  in  no  way  affected.''     In 
that  order  the  court  reserved  the  right  to  adjudge  the  above  allow- 
ance against  the  corpus  of  the  property  or  against  the  earnings  of  " 
the  receiver,  as  may  be  made  to  appear  proper. 

It  was  proven  on  the  trial  of  this  cause  in  the  court  below  that 
within  30  days  after  the  above  allowance  was  made,  the  appellant, 
as  receiver,  had  on  hand  money  out  of  which  this  allowance  could  have  - 
been  paid  under  the  order  of  the  court  granting  the  same;  that  on 
account  of  the  physical  condition  of  the  property  being  bad  at  the  - 
time  of  the  appointment  of  the  receiver,  it  was  necessary  to  expend 
large  sums  of  money  in  improving  the  roadbed  and  equipment,  and  . 
that  appellant  used  the  funds  out  of  which  his  allowance  could  have 
been  paid  in  making  the  aforesaid  improvements.  The  gross  earn- 
ings of  the  road  were  used  in  paying  operating  expenses  and  im- 
provements. It  was  also  shown  that  no  part  of  this  allowance  was 
appropriated  by  the  appellant  until  at  a  date  not  specified,  but 
during  the  year  1906,  when  another  order  was  made  allowing  pay- 
ment to  be  made  in  the  sum  of  two  thousand  dollars  ($2,000)  per 
month.  Under  this  last  mentioned  order  all  of  the  allowance  was 
paid  except  four  thousand  dollars   ($4,000). 

It  was  further  shown  that  during  every  sixty  days  after  said 
allowance  was  made  there  were  funds  in  the  hands  of  the  appellant, 
subject  to  be  appropriated  by  him  for  said  allowance,  but  that  on 
account  of  the  bad  physical  condition  of  the  property  in  his  custody, 
the  funds  were  used  by  him  in  making  permanent  and  necessary  - 
improvements  instead  of  paying  the  allowance,  so  that  the  road 
might  be  kept  as  a  going  concern  and  be  operated  with  reasonable 
dispatch  for  the  benefit  of  the  public.  It  was  ascertained  that  the 
earnings  of  the  road  above  operating  expenses  amounted  to  the  sum 
of  four  thousand  dollars   ($4,000)   per  month. 

On  the  —  day  of  May,   1907,   appellant   filed   an   application   in 
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the  District  Court  for  interest  on  the  allowance  theretofore  made 
to  him  on  the  7th  day  of  December,  1905.  He  set  forth  in  his 
application  the  reason  why  said  allowance  had  not  been  paid  out 
of  the  funds  in  his  hands  that  might  have  been  so  applied,  which 
were  the  facts  above  enumerated  as  to  the  physical  condition  of  the 
property. 

On  the  27th  day  of  June  the  court  refused  the  application;  from 
that  order  of  refusal  the  appellant  prosecutes  this  appeal. 

Appellant,  by  appropriate  assignments  of  error,  challenges  the 
correctness  of  this  order  refusing  to  allow  interest,  claiming  that 
the  order  made  on  the  7th  day  of  December,  1905,  was  a  final  judg- 
ment within  the  meaning  of  art.  3105  of  the  Bevised  Civil  Stat- 
utes, providing  the  rate  of  interests  that  final  judgments  shall  bear. 
If  the  judgment  of  that  date  comes  within  the  class  referred  to  in 
art.  3105  of  the  Bevised  Statutes,  then  six  percent  interest  would 
follow  •  as  a  legal  consequence,  and  no  further  order  of  the  court 
would  be  necessary  to  authorize  its  collection,  or  retention  out  of 
the  assets  of  the  company  then  in  the  hands  of  the  receiver.  A 
judgment  creditor  is  never  required  to  apply  to  the  court  rendering 
the  judgment  for  an  additional  decree  to  enable  him  to  collect  in- 
terest on  a  judgment  rendered  in  his  favor.  The  interest  is  as 
much  a  part  of  the  judgment  as  the  principal  sum,  and  its  col- 
lection is  enforced  by  the  same  means.  If  the  appellant  had  al- 
leged and  shown  that  he  was  no  longer  receiver  of  the  company, 
and  that  the  funds  out  of  which  the  payment  of  the  allowance  could 
have  been  made  were  in  the  hands  of  another  person  as  receiver, 
and  that  the  latter  had  refused  to  pay  him  interest  on  the  order 
of  allowance,  a  different  case  would  have  been  presented.  But  no 
such  allegations  and  proof  are  in  the  record.  For  aught  that  the 
record  shows  to  the  contrary,  appellant  is  still  the  receiver,  and  has 
control  as  such,  of  the  funds  available  for  the  payment  of  his  al- 
lowance made  in  December,  1905. 

The  order  of  December  7,  1905,  either  was  such  a  judgment  as 
is  intended  by  the  provisions  of  art.  3105  to  bear  interest  from  its 
date,  or  it  was  not.  If  it  was,  then  the  appellant  has  not  alleged 
facts  which  entitle  him  to  relief,  in  that  he  has  not  shown  that  he 
was  in  any  way  prevented  from  the  retention  or  the  collection  of 
the  interest  when  attempted  through  the  proper  channel.  If  it  was 
not  such  a  judgment,  then  the  appellant  is  in  effect  appealing  merely 
from  an  order  refusincf  an  additional  allowance  applied  for  in  the 
wav  of  interest.  If  the  latter  be  the  case  the  appellant  has  still 
failed  to  show  that  he  is  entitled  to  any  relief,  by  failure  to  allege 
and  prove  that  the  court  abused  its  dipcretion  and  made  an  inade- 
quate allowance  in  the  first  instance.  No  complaint  is  made  what- 
ever of  the  insufficiency  of  the  $10,000  being  inadequate  compensa- 
tion*, and  in  the  absence  of  this,  we  must  assume  that  it  was  suffi- 
cient. 

Article  3105  of  the  Bev.  Civ.  Stats,  provides:  "All  judgments 
of  the  several  courts  of  this  State  shall  bear  interest  at  ihe  rate  of 
pix  percent  per  annum  from  and  after  the  date  of  the  judgment, 
except  where  the  contract  upon  which  the  judgment  is  founded  bears 
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a  specified  interest  greater  than  six  percent  and  not  exceeding  ten 
percent  per  annum^  in  which  case  the  judgment  shall  bear  the  same 
rate  of  interest  specified  in  such  contract  and  after  the  date  of  such 
judgment/' 

But  there  are  other  reasons  why  we  do  not  think  the  appellant 
is  entitled  to  recover  interest  on  the  allowance  made  him  by  the 
court.  A  receiver  is  simply  an  officer  of  the  court.  His  duties  are 
such  as  may  be  required  of  him  by  the  court  administering  the 
estate,  under  the  provisions  of  law.  The  law  does  not  prescribe  what 
his  compensation  shall  be,  or  provide  that  he  shall  receive  any.  This 
matter,  however,  is  left  to  the  discretion  of  the  court  under  which 
he  receives  his  appointment,  and  the  latter  has  the  power  to  make 
such  allowance  as  will  be  reasonable  and  adequate,  considering  the 
duties  required.  The  compensation  thus  allowed  him  is  classed  as 
court  costs,  and  is  in  the  same  group  with  the  fees  of  the  sheriff 
and  clerk  of  the  court.  Espuella  Land  &  Cattle  Co.  v.  Bindle,  32 
S.  W.,  682.  He  is  not  a  creditor  of  the  estate,  whose  claim  arose 
before  the  receivership  .began  and  by  virtue  of  some  preexisting  obli- 
gation. The  order  of  the  court  does  for  him  merely  what  the  statute 
does  for  the  other  oflBcers;  hence,  he  does  not  stand  in  the  same 
attitude  that  the  owner  of  a  claim  against  the  estate  of  decedent 
does.  The  statute  has  prescribed  the  manner  by  which  the  holder 
of  a  claim  against  the  estate  of  minors  and  deceased  persons  shall 
be  adjudicated^  but  those  special  provisions  are  not  intended  to 
furnish  a  rule  for  fixing  the  rights  of  officers  of  the  court  whose 
claims  consist  of  fees  earned  during  the  progress  of  the  administra- 
iion.  Whatever  may  be  the  rule  in  other  States,  none  has  been 
established  in  this  State,  so  far  as  we  have  been  able  to  gather  from 
the  various  decisions  of  our  courts,  allowing  interest  on  costs.  In 
fact,  the  contrary  doctrine  is  laid  down  in  Ghent  v.  Boyd,  43  S. 
W.,  891.  It  can  not  be  said  that  appellant  would  be  entitled  to 
interest  upon  his  allowance  any  more  than  the  sheriff  or  the  clerk 
would  have  been  upon  the  fees  which  they  had  earned  up  to  that 
time.  As  said  by  the  Supreme  Court  of  the  United  States,  in 
Thomas  v.  Western  Car  Company,  149  TJ.  S.,  116,  *^e  can  not 
agree  that  a  penalty  in  the  name  of  interest  should  be  inflicted  upon 
the  owners  of  the  mortgage  lien  for  resisting  claims  which  we  have 
disallowed.  As  a  general  rule,  after  property  of  an  insolvent  passes 
into  the  hands  of  a  receiver,  or  of  an  assigriee  in  insolvency,  interest 
is  not  allowed  on  the  claims  against  the  funds.  The  delay  in  the 
distribution  is  the  act  of  the  law;  it  is  a  necessary  incident  to  the 
settlement  of  the  estate.*'  The  rule  there  announced  is  especially 
PDplicable  to  claims,  in  the  nature  of  fees  and  costs,  which  arise 
f'nring  the  administration  and  bv  reason  of  it.  Bates  v.  American 
Bld^.   Assn.,   56   C.   C.   A.,   620,   120   Fed.,   1018. 

Article  3097  of  the  Rev.  Civ.  Stats,  defines  interest  as  *^the  com- 
pensation allowed  by  law,  or  fixed  by  the  parties  to  a  contract,  for 
tbe  use  or  forbearance  or  detention  of  money."  Our  Supreme  Court, 
in  construincr  this  article,  says:  ''According  to  this  article,  as  we 
analyze  it,  the  use  of  money  referred  to  is  that  which  is  contracted 
Vol.  XLVII.  Civil— 28. 
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lor  when  the  loan  is  made.  The  forbearance  occurs  when  there  is 
a  debt  dne^  or  to  become  due,  and  the  parties  agree  to  extend  the 
time  of  payment.  The  detention  of  money  arises  in  a  case  when  a 
debt  has  become  due,  and  the  debtor  withholds  its  payment,  without 
a  new  contract  giving  him  a  right  to  do  so.  It  follows,  therefore, 
that  what  would  have  been  deemed  a  penalty  under  the  common  law 
is  made  interest  under  our  statute.'^  Park  v.  Lubbock,  92  Texas, 
635.  In  order  for  judgments  to  come  within  this  rule  where  in- 
terest is  permitted,  reason  would  teach  that  they  should  be  of  that 
class  based  upon  contracts  to  pay  interest,  or  where  the  money  for 
which  the  judgment  is  rendered  is  wrongfully  withheld  from  the 
party  to  whom  it  is  rightfully  due.  Does  the  order  in  tlvis  case 
come  within  that  rule?  We  think  not.  Here  the  court  in  effect 
directed  the  sum  which  the  receiver  might  retain  out  of  assets 
available  for  the  purpose  then  in  his  possession.  Article  1472  of  the 
Rev.  Civ.  Stats  provides:  "All  moneys  that  may  come  into  the 
hands  of  a  receiver  as  such  receiver  shall  be  applied  as  follows: 
First,  to  the  payment  of  all  court  costs  of  the  suit;  second,  to  the 
payment  of  wages  of  employees  due  by  the  receiver;  third,  to  the 
payment  of  debts  due  by  the  receiver  for  material  and  supplies  pur- 
chased during  the  receivership  by  the  receiver  for  the  improvement 
of  the  property  in  his  hands  as  receiver."  Then  follow  other  classi- 
fications of  funds  for  the  payment  of  various  debts  and  claims 
against  the  property  in  his  hands,  and  it  concludes  as  follows:'  "And 
said  claims  shall  have  a  preferenge  lien  on  all  moneys  coming  into 
the  hands  of  the  receiver  which  are  the  earnings  of  the  property  in 
his  hands,  and  the  court  shall  see  that  the  money  coming  into  the 
hands  of  the  receiver,  as  earnings  of  the  property  in  his  hands,  is 
paid  out  on  the  claims  against  said  receiver  in  the  order  of  their 
preference  as  named  above,  and  it  shall  be  the  duty  of  the  receiver 
to  pay  the  funds  in  his  hands,  which  are  the  earnings  of  the  prop- 
erty while  in  his  hands  as  receiver,  in  the  order  of  preference  as 
named  above.*'  The  testimony  shows  that  the  earnings  of  the  road 
in  the  appellant's  hands  amounted  to  $4,000  per  month,  above  the 
operating  expenses.  This  amount  at  least  was  available  each  montii 
for  the  payment  of  his  fees  and  other  court  costs.  Taking  into 
consideration  that  appellant  had  been  appointed  considerably  more 
than  a  year  prior  to  his  allowance  of  ten  thousand  dollars,  there 
appears  no  occasion  for  him  to  defer  the  collection  of  his  fees.  The 
court,  in  making  the  allowance  in  the  first  instance,  did  not  make 
it  an  allowance  against  the  corpus  of  the  property,  but  expressly  re- 
served "the  right  to  determine  later  whether  it  should  be  against 
the  corpus  or  the  earning  of  the  company.  The  record  is  silent  as 
to  whether  or  not  any  other  order  upon  that  subject  was  made  after- 
ward. The  allowance  will,  therefore,  by  virtue  of  the  statute  above 
quoted,  be  assumed  to  have  been  made  against  the  earnings,  and 
was  evidently  intended  by  the  court  to  be  paid  out  as  they  accumu- 
lated, and  not  before. 

The  order  of  the  court  of  December  7,  1905,  shows  upon  its  face 
that  it  was  not  intended  to  be  a  final  determination  of  what  the 
receiver  should  be  entitled  to  retain  as  his  compensation,  but  it  is 


1907.]  BuNCK  V.   TiMON.  435 

especially  designated  as  a  "partial"  allowance.  The  inference  is 
logical  that  the  court  contemplated  making  other  and  additional 
allowances,  according  to  what  appeared  to  be  reasonable. 

In  his  second  assignment  of  error  appellant  complains  of  the  re- 
fusal to  allow  him  interest  on  the  ten  thousand  dollars,  "because 
the  judgment  directed  the  receiver  to  pay  this  judgment  out  of 
any  funds  tliat  might  come  into  his  hands  as  receiver  from  the 
operation  of  said  property,  and  because  the  evidence  showed  that 
within  thirty  days  after  the  allowance  was  made  the  receiver  had 
funds  on  hand  out  of  which  the  allowance  was  payable  under  the 
terms  of  the  order."  The  facts  show  that  appellant  was  the  receiver 
appointed  by  the  court,  and  there  is  nothing  in  the  re<!ord  to  advise 
us  that  he  had  been  relieved  of  those  duties  at  the  time  those  funds 
became  available  for  the  payment  of  his  allowance.  We  can,  there- 
fore see  no  reason  wliy  the  funds  were  not  so  applied  unless  it  be, 
as  shown  by  the  statement  of  facts,  that  they  were  used  in  improving 
and  operating  the  road  for  the  benefit  of  the  public.  This  may  have 
been  a  patriotic  and  laudable  purpose  on  the  part  of  the  receiver; 
but  insofar  as  it  sought  to  create  a  claim  against  the  property  in 
his  Ifands  for  interest  on  funds  used  in  that  way,  was  without 
authority  of  law.  Appellant  had  no  legal  right  to  borrow  money 
from  otliers  to  be  used  in  the  operation  of  the  road,  or  in  the  im- 
provement of  its  physical  condition,  without  an  order  of  the  court 
to  that  effect;  certainly  he  can  not  be  permitted  to  use'  his  own 
money  in  tliat  manner  and  ask  for  compensation  in  the  way  of  in- 
terest. Following  the  principle  announced  in  Thomas  v.  Western 
Car  Co.,  supra,  we  do  not  think  it  just  that  a  penalty  "In  the  name 
of  interest"  should  be  inflicted  upon  the  owner  of  the  property,  or 
its  creditors,  because  the  receiver  failed  of  his  own  accord  to  ap- 
propriate what  the  court  had  allowed  him. 

We  tliink  there  was  no  error  in  the  judgment  of  the  court,  and 
it  is -accordingly  affirmed. 

Justice  Levy  not  sitting. 

Affirmed. 


John  J.  Bunck  v.  W.  F.  Timon,  County  Judge. 

Decided  November  8,  1907. 

1. — ^Xandamnt — ^Trial  Jndsre — Statement  of  Facts. 

An  application  for  mandamus  to  compel  a  county  judge  to  incorporate  in 
a  statement  of  facts  prepared  by  him  a  copy  of  a  contract  introduced  in  evi- 
dence by  the  relator  and  alleged  to  be  the  basis  of  his  suit,  will  be  refused 
when  it  appears  that  the  substance  of  said  contract  is  fully  and  fairly  in- 
corporated in  such  statement  of  facts.  Neither  the  statute  nor  the  rules 
are  mandatory  in  the  requirement  that  an  instrument  in  writing,  such  as  that 
in  question  in  this  case,  should  be  copied  at  length  in  the  statement  of  facts. 

8. — Same — ^Appellate  JnTlsdiction. 

The  Appellate  Courts  have  no  power  to  control  the  action  of  a  trial 
judfiTc  in  making  up  a  statement  of  facts'  as  to  what  shall  or  shall  not  be 
embraced  therein,  provided  the  statement  does  not  on  its  face  appear  to  be 
inoomplete. 


436  Texas  Civil  Appeals  Reports,  Vol.  47.     [November, 

Original  application  for  mandamus. 

Duval  West  and  F,  H,  Booth,  for  relator. — The  jurisdiction  of  the 
Court  of  Civil  Appeals  in  this  case  attached  when  plaintiff  filed  his 
appeal  bond.  Rev.  Stats.,  art.  1402;  Boggess  v.  Harris,  90  Texas, 
476. 

The  jurisdiction  of  this  court  having  vested,  it  may  issue  a  writ 
of  mandamus  to  enforce  such  jurisdiction.     Rev.  Stats.,  art.  997. 

The  jurisdiction  of  this  court  in  said  cause  having  attached,  it 
may,  by  mandamus,  require  the  county  judge  to  include  and  em- 
brace in  his  statement  of  facts  a  copy  of  the  written  instrument 
upon  which  petitioner's  cause  of  action  depended.  Rev.  Stats.,  art. 
1379 ;  lb.,  art.  1380 ;  Rules  72,  74  and  76  District  and  County  Courts. 

The  petitioner  is  without  adequate  legal  remedy  in  the  premises, 
and  to  secure  the  full  enforcement  of  his  rights,  the  writ  prayed 
for  is  necessary.  Ennis  Mercantile  Co.  v.  Wathen,  93  Texas,  624; 
Arkansas  B.  &  L.  Assn.  v.  Madden,  91  Texas,  461. 

S,  N.  Dorsett  and  J.  A,  Pope,  for  respondent. 

REESE,  Associate  Justice. — This  is  an  application  for  a  writ  of 
mandamus  to  compel  respondent  to  insert  as  a  part  of  the  statement 
of  facts  in.  the  cause,  prepared  by  him,  a  copy  of  a  certain  written 
contract  alleged  by  relator  to  be  tlie  foundation  of  his  cause  of  action. 

The  suit  was  in  the  County  Court,  and  upon  trial  there  was  judg- 
ment against  relator  here,  who  was  plaintiff  in  that  suit.  Appeal 
to  this  court  from  the  judgment  has  been  duly  perfected.  XJpon 
failure  of  counsel  to  agree  upon  a  statement  of  facts,  the  trial  judge, 
respondent  here,  was  called  upon  to  prepare  and  file  such  statement, 
which  was  done  by  him.  A  certain  contract  in  writing  was  intro- 
duced in  evidence  by  plaintiff  in  the  court  below  upon  the  construc- 
tion of  which  his  case  rests.  In  preparing  the  statement  of  facts,'  re- 
spondent did  not  copy  this  contract  in  full,  though  specially  requested 
to  do  so,  but  instead  made  what  purports  to  be  a  statement  of  its 
substance.  The  writ  of  mandamus  here  sought  is  to  require  the 
respondent,  the  county  judge  trying  the  case,  to  insert  in  the  state- 
ment of  facts  a  copy,  in  full,  of  this  written  contract. 

Accompanying  the  petition  is  a  copy  of  the  contract  and  also  a 
copy  of  the  statement  of  facts.  Referring  to  the  contract  in  ques- 
tion the  trial  judge  makes  the  following  statement:  "Which  con- 
tract in  substance  contained  the  following  material  facts,"  followed 
by  the  terms  of  the  contract.  It  is  not  stated  by  relator  in  his  peti- 
tion for  mandamus  that  the  statement  of  the  terms  of  the  contract 
in  the  statement  of  facts  is  not  what  it  purports  to  be.  Comparing 
the  statement  with  the  written  contract  it  appears  to  us.  to  be  a  full 
and  fair  statement  of  all  of  its  material  facts.  This  is  sufficient  to 
autliorize  a  refusal  of  the  writ  of  mandajnus.  In  addition,  it  may 
be  said  that  while  the  statute  (art.  1379,  Rev.  Stats.)  and  the  rules 
of  court  (Rule  72  for  the  District  Court)  provide  that  an  instru- 
ment such  as  a  note  or  other  contract,  mortgage  or  deed  of  trust 
that  constitutes  the  cause  of  action  may  be  copied  once  in  the  state- 
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ment  of  facts,  we  do  not  regard  this  provision  as  mandatory.  Rule 
76  provides  that  when  this  is 'done  only  such  part  of  the  instrument 
as  is  material  to  the  issue  shall  be  copied. 

There  is,  further,  no  power  in  the  Appellate  Courts  to  control  the 
action  of  a  trial  judge  or  court  in  the  matter  of  making  up  a  state- 
ment of  facts,  as  to  what  shall  or  shall  not  be  embraced  therein. 
The  writ  of  mandamus  is  refused. 

Mandamus  refused. 

ON    MOTION     FOB    REHEARING. 

Relator  insists  that  ,the  ruling  of  this  court  in  refusing  the  writ 
of  mandamus  is  in  conflict  with  the  decision  of  the  Supreme  Court 
(on  motion  for  rehearing)  in  Trinity  &  Sabine  Ry.  v.  Lane  (79  Texas, 
648). 

We  understood  the  Supreme  Court  to  hold,  substantially,  in  that 
case  that  where  the  statement  of  facts  made  up  by  the  judge  shows 
that  certain  documentary  evidence  was  introduced  and  the  judge,  in 
making  up  a  statement  of  facts,  does  not  include  either  a  copy  of 
such  documents  or  a  statement  of  their  substance,  such  statement 
thus  appearing  on  its  face  to  be  incomplete,  the  judge  may  be  re- 
quired by  mandamus  to  make  a  complete  statement  of  facts  includ- 
ing either  the  documents  in  full  or  a  statement  of  the  substance 
thereof.  The  writ  of  mandamus  in  this  case  was  refused  primarily 
on  the  ground  that  the  statement  of  facts  prepared  by  the  county 
judge  did  contain  the  substance  of  the  contract  referred  to  in  re- 
lator's application. 

Attached  to  the  relator's  application  are  copies  of  the  statement 
of  facts  and  the  contract  referred  to.  We  have  again  most  carefully 
examined  them  and  compared  the  statement  of  the  material  portions 
of  the  contract,  as  set  out  in  the  statement  of  facts,  with  the  contract 
itself,  and  we  must  adhefe  to  our  conclusion  that  'the  statement 
contains  a  full,  fair  and  clear  statement  of  the  substance  of  the  con- 
tract, omitting  nothing  that  could  be  considered  of  the  slightest 
materiality  in  construing  the  contract.  Neither  in  the  original  ap- 
plication of  relator,  nor  in  this  motion  for  rehearing,  is  our  attention 
called  to  any  failure  in  the  statement  of  facts  in  this  regard.  In  this 
view  it  appears  clear  to  us  that  an  insertion  in  the  statement  of  facts 
of  the  contract  in  full  would  be  a  mere  idle  formality.  The  county 
judge  has  in  fact  done  all  that  is  required  by  the  rule  and  the 
statute.     (Rules  for  District  Courts,  72  to  76;  art.  1379,  Rev.  Stats.) 

In  our  opinion  it  is  said  that  the  provision  of  art.  1379,  Rev.  Stats., 
that  a  contract,  deed,  etc.,  may  be  copied  once  in  the  statement  of 
facts,  is  not  mandatory.  This  was  said  in  view  of  the  fact  that  the 
statement  of  facts  did  contain  a  clear  and  full  statement  of  the 
substance  of  the  contract  in  question.  We  do  not  understand  the 
Supreme  Court  to  intimate  in  the  case  referred  to  that  where  this 
is  done  the  statement  is  incomplete,  or  that  the  judge  may  be  re- 
quired by  mandamus  to  make  up  a  statement  in  which  the  instru- 
ment is  copied  in  full. 

The  statement  in  the  last  paragraph  of  our  opinion  that  "there 
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is  no  power  .in  the  Appellate  Courts  to  control  the  action  of  a  trial 
judge  in  making  up  a  statement  of  fftcts,  as  to  what  shall  or  shall 
not  be  embraced  therein"  must,  in  view  of  what  is  said  by  the 
Supreme  Court  in  Railway  v.  Lane,  be  limited  to  such  statements 
as  do  not  appear  upon  their  face  to  be  incomplete.  The  motion  for 
rehearing  is  ovemded. 

Overruled. 


C.  P.  BuDOLPH  V.  T.  W.   Sntder. 

Decided  November  9,  1907. 

1. — Sequestration — ^Replevy — SherilT — Cost. 

Certain  cattle  and  a  quantity  of  cotton  seed  oil  cake  was  taken  from 
the  poBsesBion  of  the  defendant  by  the  sheriff  by  virtue  of  a  writ  of  se- 
questration; within  due  time  the  defendant  replevied  the  property,  but  was 
required  by  the  sheriff  to  reimburse  him  for  the  expense  of  keeping  the  cattle 
before  he  could  get  possession  of  the  same;  the  trial  resulted  m  a  judgment 
for  the  plaintiff  for  the  cattle;  the  defendant  requested  a  special  charge 
to  the  effect  that  he  was  entitled  to  recover  the  amount  paid  to  the  sheriff. 
Held,  the  item  of  expenses  incurred  by  the  sheriff  was  not  a  proper  issue  to 
be  submitted  to  the  jury,  but  was  an  item  of  cost  and  regulated,  by  statute. 

2. — Costs — ^Apportionment. 

Where,  in  a  sequestration  suit,  the  plaintiff  recovers  judgment  for  the 
property  in  controversy,  and  the  defendant  has  a  money  judgment  against  the 
plaintiff,  an  apportionment  of  the  cost  between  the  parties  is  not  an  abuse 
of  the  discretion  vested  in  the  court  by  article  1425,  Kevised  Statutes. 

Appeal  from  the  District  Court  of  Sherman  County.  Tried  below 
before  Hon.  Ira  Webster. 

8.  0.  TanJcersley  and  R.  E.  Carswell,  for  appellant- 

Madden  &  Trulove,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
on  April  2,  1903,  to  recover  from  appellant  certain  cattle.  On  the 
same'  day  appellee  sued  out  a  writ  of  sequestration  by  virtue  of  which 
the  sheriff  seized  the  cattle  and  some  oil  cake  claimed  by  appellant. 
Some  ten  days  thereafter  appellant  replevied  both  cattle  and  oil 
cake,  being  required,  however,  to  pay  to  the  sheriff  two  hundred 
and  ninety-seven  dollars,  cost  of  keeping  the  cattle  while  in  the 
sheriff's  possession.  The  trial  resulted  in  a  judgment  for  appellant 
for  foiiv-eisrht  dollars,  the  value  of  thirty-two  sacks  of  cotton  seed 
cake,  and  for  appellee  quieting  'Tiis  claim  and  right  of  possession*' 
to  the  cattle  sued  for. 

It  appears  that  subsequent  to  appellant's  replevy  the  cattle  were 
asrain  sequestered  at  the  suit  of  one  Sneed,  a  vendee  of  appellant, 
under  whom  appellee  had  claimed  at  the  institution  of  this  suit,  and 
that  in  a  suit  between  appellant  and  Sneed  the  latter  retained  the 
cattle,  but  was  adjudered  to  pay  appellant  certain  damages  for  wrong- 
fully dispossessing  him  of  said  cattle.    The  court  below,  hence,  seems 
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to  have  assumed  on  the  trial  of  this  case  that  the  right  of  possession 
was  no  longer  in  issue,  or  if  so,  that  it  conclusively  appeared  from 
the  evidence  that  appellee  had  rightfully  brought  suit  for  the  cattle. 
At  all  events,  the  only  issue  submitted  to  the  jury  is  to  be  found 
in  the  following  charge: 

''Gentlemen  of  the  jury:  Ist,  I  charge  you  with  the  law  of  this 
case  as  follows,  to  wit:  If  you  find  and  believe  from  the  evidence 
in  the  case  that  the  defendant  was  the  owner  and  had  possession  of 
certain  cotton  seed  oil  cake,  and  that  the  same  was  taken  from  him 
without  his  consent  by  plaintiff,  T.  W.  Snyder,  or  by  the  sheriff  as 
his  deputy,  by  virtue  of  a  writ  of  sequestration  sued  out  by  the 
plaintiff,  T.  W.  Snyder,  then  you  will  find  for  the  defendant,  C.  H. 
Budolph,  and  assess  his  damages  at  such  sum  as  you  believe  from 
the  evidence  was  the  value  of  such  cotton  seed  oil  cake  at  the  time 
it  was  so  taken,  if  it  was  taken,  not  to  exceed  $1.50  per  sack.'' 

The  court  also  refused  the  following  special  instruction  requested 
by  appellant,  viz.:  "You  are  instructed  that  if  you  find  from  the 
evidence  that  defendant  was  holding  the  cattle  in  controversy  by 
virtue  of  the  contract  read  to  you  in  evidence,  and  that  while  he 
was  so  holding  them  they  were  taken  from  him  without  his  consent 
by  the  sheriff  of  Sherman  County  by  virtue  of  the  writ  read  to  you, 
and  while  said  sheriff  was  so  holding  them  the  defendant  was  com- 
pelled to  pay  to  said  sheriff  the  sum  of  $297  in  order  to  regain  the 
possession  of  the  same,  and  that  he  did  so  pay  said  sheriff  such 
sum,  then  you  will  find  for  defendant  such  amount   as   damages." 

Appellant  complains  of  the  refusal  of  the  special  charge,  and  also 
of  the  court's  charge  on  the  ground  that  it  failed  to  submit  the 
issue  of  whether  the  writ  of  sequestration  had  been  wrongfully 
issued,  the  contention  being  "that  the  evidence  shows  conclusively 
that  appellant  was  wrongfully  deprived  \)f  the  possession  of  the 
cattle  by  the  levy  of  the  writ,  and  that  having  to  pay  the  $297  to 
recover  his  possession,  he  was  entitled  to  recover  that  amount  in  this 
suit  as  damages."  Complaint  is  not  made  of  any  other  injurious 
result  of  the  court's  action,  and  it  seems  clear  to  us  that  the  item 
of  two  hundred  and  ninety-seven  dollars  paid  to  the  sheriff  had 
no  place  among  the  issues  proper  to  be  submitted  to  the  jury.  Re- 
vised Statutes,  article  4871,  expressly  provides  that:  'The  officer  re- 
taining custody  of  property  by  virtue  of  a  writ  of  sequestration 
shall  be  entitled  to  receive  a  just  compensation  and  all  reasonable 
charges  therefor,  to  be  determined  by  the  judge  or  justice  from  whose 
court  the  writ  issued,  to  be  taxed  in  the  bill  of  costs  against  the 
party  cast  in  the  suit,  and  collected  in  the  same  manner  as  the 
other  costs  in  the  case."  If,  therefore,  appellant  was  entitled  to  the 
item  of  two  hundred  and  ninety-seven  dollars  at  all,  it  was  merely 
as  part  of  the  costs  of  the  suit,  and  he  should  have  asked  the 
court  to  so  tax  it,  which  he  does  not  appear  to  have  done.  Besides, 
as  stated,  appellant  has  not  otherwise  complained  of  the  judgment 
to  the  effect  that  appellee  was  the  owner  and  entitled  to  the  pos- 
session of  the  cattle  at  the  time  of  the  inrtitution  of  the  suit,  nor 
did  he  offer  any  evidence  traversinsr  the  allesrations  of  the  affidavit 
for  the  writ  of  sequestration  in  other  oarticulars,  so  that  it  seems 
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necessarily  to  follow  that  appellee,  on  the  motion  to  retax  the  cost, 
would  be  entitled  to  the  costs  of  the  sequestration. 

What  we  have  said  in  part  applies  to  the  only  remaining  assign- 
ment, which  is,  that  "the  court  erred  in  rendering  judgment  against 
defendant  for  any  costs  incurred  in  this  suit."  The  statute  pro- 
vides that:  "The  successful  party  to  a  suit  shall  recover  of  his 
adversary  all  the  costs  expended  or  incurred  therein,  except  where 
it  is  or  may  be  otherwise  provided  by  law.^'  See  Rev.  Stats.,  art.  1425. 
Appellee  having  recovered  in  part,  as  we  have  seen,  we  can  not  say 
that  the  court  erred  in  adjudging,  as  he  did,  that  appellant  "pay  all 
costs  incurred  in  this  suit  up  to  and  including  the  October  term  of 
this  court,  1905,  and  that  said  T.  W.  Snyder  pay  all  costs  incurred 
herein  since  the  said  October  term,  1905."  Appellant,  indeed,  in 
his  statement  under  this  assignment,  has  failed  to  point  out  what 
items  of  cost,  if  any,  were  taxed  against  him  by  virtue  of  the  judg- 
ment quoted,  and  we  hardly  see  how,  in  the  absence  of  some  such 
showing,  we  could  in  any  event  say  that  material  injury  in  this  re- 
spect has  been  done  appellant. 

We  conclude  that  the  judgment  should  be  aflBrmed,  and  it  is 
so  ordered. 

Affirmed. 


K.  A.  Patterson  et  al.  v.  J.  C.  Cbenshaw. 

Decided  November  9,  1907 

School  Land — Lease — ^Purchase — ^Act  Construed. 

Under  the  provisions  of  sections  5  and  11  of  the  Act  of  1905,  General 
Laws  1905t  pp.  163,  166,  a  lessee  of  public  school  or  asylum  lands  had  no  prefer- 
ence right  to  purchase  any  part  of  such  leased  land  after  the  expiration  of 
his  lease.  The  rights  referred  to  in  section  11  were  only  such  rights  aa 
accrued  under  said  Act. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  James  S.   Shepherd. 

WhitaJcer  &  Oibhs  and  R.  N.  Grisham,  for  appellants. 

S.  J.  Isaacs,  for  appellee. 

SPEER,  Associate  Justice. — J.  C.  Crenshaw  recovered  judgment 
for  title  and  possession  of  four  sections  of  land  in  Upton  County  in 
an  action  of  trespass  to  try  title  brought  against  K.  A.  Patterson 
and  W.  A  Patterson  upon  the  following  facts  found  bv  the  trial 
judge : 

(1)  "I  find  that  on  the  15th  day  of  April,  1905,  J.  C.  Crenshaw, 
plaintiff  herein,  was  the  owner  and  holder  of  lease  No.  30734,  made 
by  the  State  of  Texas  to  J.  C  Crenshaw  and  C.  C.  Johnson  on 
the  16th  day  of  April,  1900,  for  a  period  of  five  years,  and  expiring 
at  midnight  on  the  16th  day  of  April,  1905. 

(2)  J^I  find  that  the  Act  of  the  29th  Legislature  of  the  State  of 
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Texas  concerning  the  lease  and  sale  of  jpublic  school  land  went  into 
effect  on  the  15th  day  of  April,  1905. 

(3)  "I  find  that  J.  C.  Crenshaw  was  the  owner,  holder  and  resi- 
dent upon  the  northeast  quarter  of  section  26,  block  38,  township  5 
south,  Upton  County,  Texas,  and  that  he  lived  on  said  quarter  of 
said  section  at  tlie  time  he  applied  to  purchase  the  lands  in  con- 
troversy, and  has  resided  on  same  continuously  in  good  faith  and 
in  the  manner  required  by  law. 

(4)  "I  find  that  lease  No.  30734  was  in  good  standing  until  mid- 
night the  16th  day  of  April,  1905,  and  that  in  said  lease  were  em- 
braced sections  34,  40,  44  and  46  in  block  38,  township  5  south, 
-Upton  County,  Texas. 

(5)  "I  find  that  J.  C.  Crenshaw  on  August  7,  1905,  filed  his 
designation  of  certain  sections,  to  wit:  34,  40,  44  and  46,  township 
5  south,  Upton  County,  Texas,  block  38,  which  he  deiired  to  pur- 
chase from  the^  State  of  Texas  as  additional  lands  to  his  home  tract, 
the  northeast  one-quarter  of  survey  No.  26  aforesaid,  under  the 
preference  right  clause  of  the  Act  of   1905. 

(6)  "I  find  that  the  Commissioner  of  the  General  Land  Office  of 
the  State  of  Texas  classified  and  appraised  the  additional  land  afore- 
said as  dry  grazing  and  at  $2  per  acre,  and  informed  J.  C.  Cren- 
shaw that  he  would  be  permitted  to  buy  it  after  September  1,  1905, 
if  he  would  get  an  assignment  from  C.  C.  Johnson  of  his  interest 
in  said  lease. 

(7)  "I  find  that  J.  C.  Crenshaw  did  secure  an  assignment  of  the 
interest  of  C.  C.  Johnson  in  said  lease  and  forwarded  said  assignment, 
together  with  his  application  to  purchase  said  four  sections  of  addi- 
tion land,  34,  40,  44  and  46,  in  due  form  of  law,  dated  August  21, 
1905,  with  his  affidavit  and  obligations  accompanying  the  same,  to  the 
Commissioner  of  the  General  Land  Office,  which  were  received  at  the 
General  Land  Office  at  Austin,  Texas,  August  24,  1905. 

(8)  *'I  find  that  the  envelope  containing  said  applications,  obliga- 
tions, assignment  of  lease  of  Johnson,  and  a  certain  deed  from  J.  A. 
Dickson  to  J.  C.  Crenshaw  to  northeast  quarter  of  26  aforesaid,  plain- 
tiff's home  tract,  together  with  plaintiff's  substitute  obligations  to  the 
State  and  25  cents  to  pay  for  transfer,  was  mailed  without  any  en- 
dorsement, addressed  to  the  Commissioner  of  the  General  Land  Office, 
and  that  said  envelope  containing  said  papers  was  received  by  the 
Commissioner  of  the  General  Land  Office,  with  the  same  address  there- 
on, and  opened  by  him  on  the  28th  day  of  August,  1905. 

(9)  "I  find  that  the  applications  of  plaintiff,  deed  and  assignment 
of  lease  remained  in  the  General  Land  Office  in  care  of  the  Commis- 
sioner until  September  6,  1905,  at  which  time  the  applications  were 
returned  to  plaintiff,  and  were  by  plaintiff  immediately  returned  to  the 
Commissioner  of  the  General  Land  Office  and  by  him  received  and  filed 
on  September  11,  1905. 

(10)  "I  find  that  plaintiff  made  first  payment  of  the  original  pur- 
chase money  to  the  State  at  the  time  and  in  the  manner  prescribed  by 
law.  I  also  find  that  the  four  sections  in  controversy  are  within  a  five 
mile  radius  of  the  plaintiff's  home  tract. 

(11)  "I  find  that  W.  A.  Patterson  filed  in  the  General  Land  OfficQ 
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on  September  2,  1905,  his  application  for  the  purchase  of  section  34, 
block  38,  certificate  3094,  township  5  south,  Texas  &  P.  Ey.  Co.,  Up- 
ton County,  Texas,  and  the  same  was  awarded  to  him  at  $2.50  per 
acre  on  October  20,  1905. 

(12)  "I  find  that  K.  A.  Patterson  filed  in  the  General  Land  Office 
on  September  2,  1905,  his  application,  affidavits  and  obligations  in  due 
form  of  law  for  sections  40,  44  and  46,  block  38,  township  5  south 
aforesaid,  section  40  being  the  home  section  and  sections  44  and  46 
being  additional  land,  and  said  three  sections  of  land  were  awarded  to 
said  K.  A.  Patterson  by  the  Commissioner  of  the  General  Land  Office 
on  October  20,  1905. 

(13)  "I  find  that  both  the  defendants  made  the  advance  payment 
of  one-fortieth  of  the  original  purchase  money  to  the  State  at  the  time 
and  in  the  manner  prescribed  by  law. 

(14)  "I  find  that  the  defendants  made  proper  settlement  on  their 
home  tracts,  respectively,  and  the  defendants,  each  of  them,  made  their 
affidavits  of  settlement,  which  were  filed  in  the  Land  Office  at  the  time 
and  in  the  manner  prescribed  by  law. 

(15)  "I  find  that  the  defendants,  each  of  them,  since  the  time  of 
their  respective  settlements  on  their  respective  home  tracts,  have  con- 
tinued to  reside  upon  said  home  tracts,  and  occupy  the  same  in  good 
faith  in  the  manner  required  by  law.^^ 

The  trial  court  held  to  the  view  that  the  plaintiff  had  a  prior  right 
to  purchase  the  sections  in  controversy,  and  that,  therefore,  the  failure 
to  endorse  the  envelope  as  prescribed  by  the  Act  of  1905,  was  imma- 
terial, and  rendered  judgment  in  his  favor. 

Section  5,  Acts  of  the  Regular  Session,  Twenty-Ninth  Legislature, 
page  163,  provides:  ^*An  original  lessee,  or  the  assignee  of  an  entire 
lease  out  of  which  no  sale  of  one  complement  of  land  has  been  made 
under  this  Act,  may  purchase  out  of  his  lease  at  any  time  the  quantity 
of  land  allowed  to  one  purchaser  under  the  provisions  of  this  Act; 
also  any  bona  fide  assignee  of  a  part  of  a  lease  evidenced  by  an  assign- 
ment in  writing,  executed  prior  to  March  17,  1902,  and  who  is  in  pos- 
session of  the  land  under  said  assignment  when  this  Act  takes  effect, 
may  also  buy  one  complement  of  land  as  provided  in  this  Act  at  any 
time,  if  he  is  qualified  to  buy  .  .  .  One  desiring  to  buy  land  as 
aforesaid  shall  first  give  written  notice  to  the  Commissioner  specifying 
the  land  he  wishes  to  buy,  whereupon  the  Commissioner  shall  make,  or 
cause  to  be  made,  an  inspection  of  the  land,  and  appraise  same  at  its 
reasonable  market  value,  and  advise  the  one  desiring  to  buy,  and  also 
the  proper  county  clerk,  of  the  value  placed  thereon.  After  such 
valuation  and  notice  given  and  filed  in  the  proper  county  clerk^s  office, 
the  land  shall  be  subject  to  sale  to  the  persons  aforesaid  only,  and  un- 
der the  terms  of  this  Act ;  provided  the  applicant  has  not  heretofore,  or 
prior  to  the  filing  of  his  application  or  applications,  purchased  one  com- 
plement of  land  as  provided  by  this  or  former  law.  .  .  .  Only  one 
complement  of  land  allowed  to  one  purchaser  shall  be  sold  out  of  a 
lease  under  the  provisions  of  this  section.  When  a  lease  expire,  or  is 
canceled  for  any  cause,  no  one  shall  have  any  preference  to  buy  any 
land  therein     .     .     /' 

Section  11  provides:    *1n  order  that  the  Commissioner  of  the  Gen- 
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eral  Land  OfBce  may  make  the  necessary  preparation  for  the  execution 
of  the  provisions  of  this  Act,  he  is  hereby  prohibited  from  making  any 
further  sales  or  leases  of  any  kind  prior  to  September  1,  1906,  and  all 
rights  accruing  under  this  Act  prior  to  said  date  may  be  exercised 
thereafter  the  same  as  if  no  suspension  of  sales  and  leases  had  not 
occurred." 

It  is  clear,  under  the  facts  as  above  found,  that  appellee  had  no 
preference  right  to  buy  the  land  at  the  time  he  gave  written  notice  to 
the  Commissioner,  his  lease  having  then  expired,  unless  the  exclusive 
privilege  to  purchase  during  the  existence  of  the  lease  was  extended  by 
the  provisons  of  section  11  last  quoted.  That  such  was  not  the  case 
seems  equally  clear,  since  the  rights  thus  held  in  abeyance  were  only 
those  rights  which  accrued  under  the  Act,  and  none  accrued  because 
appellee  did  nothing  to  secure  those  rights  until  by  the  very  terms  of 
tlie  Act  he  had  no  preference  right  to  purchase.  Indeed,  the  precise 
question  has  been  determined  by  our  Supreme  Court  in  the  case  of 
Murphy  v.  Terrell,  100  Texas,  397,  decided  since  the  trial  of  this  case 
below. 

We  therefore  reverse  the  judgment  of  the  District  Court,  and,  on  the 
facts  above  stated,  outer  judgment  for  appellants. 

Reversed  and  rendered. 


Mrs.  Alice  Mabry  v.  Citizens'  Lumber  Company. 

Decided  November  9,  1907. 

h — Wife  Abandoned  lyy  Husband — ^Homestead— Kechanic's  Lien. 

A  contract  by  a  wife,  who  has  been  permanently  abandoned  by  her  husband 
for  the  erection  of  improvements  on  land,  her  separate  property  and  her  home- 
stead, is  valid,  and  the  material-man's  lien  for  such  improvements  will  be 
enforced. 

2d — ^Abandonment— -ETidence— General  Bepntation — ^Harmless  Error. 

Where  the  fact  of  abandonment-  of  a  wife  by  her  husband  was  otherwise 
proved  by  competent  testimony,  the  admission  of  evidence  of  general  reputation 
as  to  that  fact,  was  harmless  error. 

3.— Pedarations  of  Wife— EstoppeL 

The  wife  no  more  than  the  husband  is  exempt  from  the  usual  consequences 
of  declarations  on  the  faith  of  which  she  obtains  necessaries  for  herself. 

4d — ^Building   Contraot— Agreed   Price — Bpeoial   Issues — ^Practice. 

In  a  suit  upon  a  contract  to  furnish  a  certain  amount  of  lumber  for  a 
certain  price,  an  issue  as  to  the  market  value  of  the  lumber  was  immaterial, 
and  the  evidence  beinff  undisputed  that  the  lumber  was  furnished  and  delivered 
as  per  contract,  the  failure  of  the  jury  to  find  and  state  the  reasonable  value 
of  said  lumber  in  answer  to  a  special  issue  submitted  to  them  on  that  point, 
was  unimportant,  and  the  court  properly  rendered  judgment  on  the  other  facts 
found  by  the  jury.     Justice  Speer  dissenting. 

6.— Speelal  Iisnes—Practioe— Cases  Distinguished. 

Where  a  case  is  submitted  to  the  jury  upon  special  issues,  the  failure 
of  a  party  to  request  the  submission  of  a  certain  issue,  or,  where  suoh  issue 
is  in  fact  submitted  bv  the  court,  but  upon  failure  of  the  jury  to  answer  the 
same  the  court  in  effect  withdraws  the  same  from  the  jury,  a  failure  to 
CKoept  to  such  action  of  the  court,  will  preclude  said  party  from  complaining 
on  appeal  of  the  action  of  the  court.    Justice  Speer  dissenting. 
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Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Harry  Tom  King  and  D.  0.  Bill,  for  appellant. — A  contract  en- 
tered into  during  the  marital  relation  by  either  the  husband  or  the 
wife,  and  not  joined  in  by  both,  whereby  a  lien  is  attempted  to  be  given 
against  the  homestead  of  the  parties  for  materials  to  be  furnished  for 
improvements  thereon,  is  null  and  void.  Constitution  of  Texas,  1876, 
art.  16;  Speer  on  Married  Women,  243;  Kalamazoo  Natl.  Bank  v. 
Johnson,  5  Texas  Civ.  App.,  535,  245;  Speer  on  Married  Women,  124. 

The  declaration  of  a  married  woman,  executing  a  contract  as  such 
for ,  improvements  on  a  homestead,  in  which  her  husband  does  not 
join,  are  not  admissible  to  show  that  she  had  no  husband  at  the  time, 
or  that  he  had  abandoned  her.  Thomson  Bank  v.  Gregorv,  82  S.  W. 
Eep.,  802;  Temple  v.  Watkins  Land  Co.,  81  S.  W.  Rep.,"^1188;  Cur- 
rent Law,  p.  16  iO;  Whitlock  v.  Gosson,  53  N.  W.  Bep.,  981. 

The  verdict  of  the  jury  when  the  cause  was  submitted  on  special  is- 
sues should  dispose  of  all  the  issues  made  by  the  pleadings  and  the  evi- 
dence, and  if  there  are  issues  submitted  that  are  not  disposed  of  by  the 
verdict  it  is  incomplete,  and  a  new  trial  should  be  granted.  Bradley^s 
Texas  Civil  Trial  and  App.  Procedure,  167-168;  Michon  v.  Ayalla, 
84  Texas,  685;  May  v.  Taylor,  22  Texas,  348;  Kerr  v.  Hutchins,  46 
Texas,  384;  Marsalis  v.  Patton,  83  Texas,  521;  Dodd  v.  Gaines,  82 
Texas,  429;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Hathaway,  75  Texas,  557. 

Where  an  issue  has  been  submitted  to  the  jury  by  the  court  it  is  not 
within  the  court's  province  to  make  a  finding  on  that  issue.  Bradley, 
Texas  Civil  Trial  and  App.  Procedure,  172;  Moore  v.  Moore,  67  Texas, 
293. 

Orogan  £  Scarborough,  for  appellee. 

CONNEB,  Chief  Justice. — This  was  a  suit  on  a  contract  for  the 
payment  of  nine  hundred  and  fifty  dollars  for  lumber  and  material  to 
be  furnished  in  the  construction  and  erection  of  a  house  of  ten  rooms 
as  a  home  for  appellant  on  certain  lots  in  the  city  of  Abilene,  Texas, 
claimed  by  her  as  her  separate  property,  and  to  foreclose  the  lien  pro- 
vided for  by  the  contract  on  said  lots  to  secure  the  payment  of  said 
sum.  The  contract  was  executed  by  appellant  with  all  the  formalities 
required  by  our  constitution  and  laws  for  the  creation  of  a  valid  lien 
on  a  homestead  by  a  married  woman,  except  that  the  husband  did  not 
join  therein.  Appellant  testified  on  the  trial  that  the  house  had  been 
built  in  accordance  with  the  original  plans  and  specifications  that 
formed  the  basis  of  appellee's  bid  for  furnishing  the  material,  and  that 
she  had  been  occupying  it  ever  since  its  completion  as  her  homestead. 
However,  she  answered  appellee^s  petition  for  recovery  and  for  enforce- 
ment of  said  lien  by  exceptions  and  by  a  special  plea  of  coverture  and 
the  nonjoinder  of  her  husband  in  the  execution  of  the  contract,  and 
also  pleaded  a  payment  of  two  hundred  dollars.  Appellee  answered 
these  special  pleas  by  supplemental  petition  to  the  effect  that  at  the 
time  of  the  making  of  the  contract  appellant  had  been  abandoned  by 
her  husband,  and  that  she,  hence,  was  authorized  to  make  the  contracti 
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and  that  the  payment  pleaded  was  for  extra  material  that  had  been 
furnished  on  appellant's  order  for  the  completion  of  the  house.  The 
case  was  submitted  upon  special  issues,  and  the  trial  resulted  in  a  judg- 
ment denying  appellee^s  special  plea  for  "extras,"  but  awarding  it 
judgment  upon  the  contract,  as  declared  upon,  less  the  payment  of  two 
hundred  dollars  pleaded  by  appellant. 

Appellant  objected  to  the  introduction  of  the  contract  in  evidence 
on  the  ground  that  the  husband  had  not  joined  in  its  execution.  The 
jury  found  in  answer  to  special  issues  that  at  the  time  appellant  exe- 
cuted the  instruments  offered  in  evidence  her  husband  had  permanently 
abandoned  her,  but  it  is  insisted  under  the  fourth  assignment  that,  re- 
gardless of  the  fact  of  abandonment,  ''a  contract  entered  into  during 
the  marital  relation,  by  either  the  husband  or  the  wife,  and  not  joined 
in  by  both,  whereby  a  lien  is  attempted  to  be  given  against  the  home- 
stead of  the  parties  for  materials  to  be  furnished  for  improvements 
thereon,  is  null  and  void."  It  is  well  settled,  we  think,  that  the  wife 
alone  may  convey  her  homestead  situated  upon  her  separate  property 
in  cases  where  the  husband  has  abandoned  her.  See  Hector  v.  Knox, 
63  Texas,  613;  Lacy  v.  Rollins,  74  Texas,  566;  Speer  on  Married 
Women,  sees.  31  and  105.  In  such  cases  the  wife  is  treated  by  the  de- 
cisions as  having  a  power  to  convey  her  property  equal  to  that  of  a 
feme  sole,  and  it 'hence  seems  clear  that  section  50,  article  16,  of  our 
Constitution,  does  not  inhibit  the  conveyance  or  lien  under  considera- 
tion. 

The  evidence  is  undisputed  that  appellee  delivered  at  least  all  of 
the  material  contracted  for,  and  the  court  therefore  did  not  err,  as 
urged  in  the  sixth  assignment,  in  denying  an  examination  of  witnesses 
as  to  the  character  of  the  several  items  constituting  the  bill  of  lumber. 
Nor  do  we  find  material  error  in  the  refusal  co  exclude  the  answer  of 
the  witness  Bledsoe  that,  ^'from  general  reputation  and  my  own  per- 
sonal knowledge,  I  would  answer  that  he  (appellant's  husband)  has 
not  been  here  since  1904."  While  there  was  testimony  that  appellant's 
husband  had  several  times  visited  Abilene,  it  is  undisputed  that,  dur- 
ing the  period  covered  by  the  answer,  he  never  visited  nor  spoke  to 
her;  that  is,  the  fact  of  separation — absence  one  from  the  other — was 
otherwise  conclusively  established.  General  remitation  of  like  effect, 
therefore,  could  not  have  been  injurious.  The  declarations  of  appellant 
to  Cook,  at  tlie  time  of  the  purchase  of  the  lumber,  and  to  McDavid 
and  others,  tending  to  show  abandonment  on  the  part  of  the  husband, 
were  all  admissible  in  evidence  on  that  issue,  notwithstanding:  the  fact 
that  the  marriage  relation  had  not  then  been  finallv  or  legally  severed, 
as  was  subsequently  done.  The  wife,  under  the  circumstances,  no  more 
than  the  husband,  is  exempt  from  the  usual  consequence  of  declarations 
on  the  faith  of  which  she  secures  necessaries  for  herself.  The  decisions 
cited  by  the  appellant  to  the  effect  that,  when  the  husband  or  wife  are 
in  the  actual  possession  of  the  homestead,  their  declarations  that  it  is 
not  their  homestedd  will  not  defeat  the  homestead  right,  have  no  ap- 
plication here  whatever.  Moerlein  v.  Scottish  M.  &  L.  Inv.  Co.,  9 
Texas  Civ.  App.,  415;  Equitable  Mortgage  Co.  v.  Norton,  71  Texas, 
683;  Thompson  Sav.  Bank  v.  Gregory,  59  S.  W.  Rep.,  622. 

Errors  are  also  assigned  which  question  the  sufficiency  of  the  evi- 
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dence  to  Bustain  the  findings  of  the  jnry  on  the  issue  of  abandonment, 
and  to  the  action  of  the  court  in  overruling  the  motion  for  new  trial 
because  of  the  failure  of  the  jury  to  return  a  verdict  on  the  sixth  and 
seventh  questions  submitted  to  the  jury.  But  as  to  these,  we  think  it 
sufficient  to  say  that,  while  conflicting,  the  evidence  supports  the  jury's 
findings,  and  the  failure  to  answer  the  sixth  and  seventh  questions, 
which  clearly  relate  to  the  issue  of  whether  appellee  was  entitled  to  the 
two-hundred-dollar  payment  made  by  appellant  for  extra  material,  was 
rendered  entirely  harmless  by  the  fact  that  the  court,  in  his  findings, 
resolved  these  questions  in  appellant's  favor.  Thus  far  we  are  all 
agreed.  We  have,  however,  been  unable  to  agree  as  to  the  proper  dis- 
position of  the  twelfth  assignment,  which  is  as  follows: 

''The  court  erred  in  refusing  defendant  a  new  trial  because  of  the 
failure  of  the  jury  to  find  the  value  of  the  lumber  furnished,  if  any, 
to  Mrs.  Alice  Mabry,  the  defendant,  as  is  referred  to  in  the  defend- 
ant's first  reason  for  a  new  trial  in  her  motion  therefor  and  as  appears 
in  the  court's  charge,  issue  No.  4,  and  answer  thereto,  both  made  a 
part  hereof." 

The  question  and  answer  referred  to  in  the  assignment  is:  ''What 
was  the  reasonable  value  or  price  of  lumber  and  building  material 
that  was  procured  by  the  defendant's  authority  and  used  in  construct- 
ing said  building  on  said  defendant's  lots  at  the  time  it  was  procured  ?" 
Answer:    "We  do  not  know." 

Appellant's  only  proposition  is:  "Where  a  contract  for  a  stipulated 
amount  for  material  to  be  furnished  for  improvements  to  be  made  on 
a  homestead  is  executed,  party  seeking  to  f(H*eclose  a  lien  thereby  must 
show  the  amount  of  lumber  furnished  and  its  reasonable  value." 

The  majority  think  the  record  fully  meets  the  proposition,  and  that 
the  assignment  should  be  overruled.  Appellant  herself  testified  to  the 
eflFect  that  she  planned  a  ten-room  house,  and  submitted  the  bill  of 
lumber  and  material  required  (made  out  by  her  contractor)  to  the 
appellee  lumber  company  and  other  lumbermen;  that  appellee  agreed 
to  furnish  the  lumber  for  nine  hundred  and  fifty  dollars,  and  that  she 
executed  the  note  and  contract  promising  to  pay  that  amount.  She 
further  testified  to  the  effect  that  the  house  was  completed  in  accord 
with  the  original  plans  and  specifications,  and  that  she  had  been  living 
therein  several  weeks  before  any  controversy  arose,  when  the  question 
arose  as  to  the  proper  application  of  the  two  hundred  dollars  she  had 
paid,  she  insisting  that  no  more  than  nine  hundred  and  fifty  dollars' 
worth  of  lumber  had  been  delivered  to  her,  and  that  the  two  himdred 
dollars, was  to  be  credited  on  the  note,  while  appellee's  agent  insisted 
that  it  had  taken  two  hundred  dollars'  worth  of  lumber  more  than  con- 
tracted for  to  finish  the  house.  This  was  the  sole  controversy  on  the 
trial  upon  this  branch  of  the  case,  and  the  evidence  makes  it  absolutely 
sure,  as  indeed  the  court  seems  to  have  assumed  in  the  question,  that 
appellee  delivered  to  the  appellant  the  material  contracted  for.  If  so, 
the  note  and  contract  fixed  the  price  to  be  paid,  and  it  was  utterly 
immaterial  and  incompetent  to  inquire  into  the  market  value  of  tte 
lumber  comprehended  by  the  contract.  We  understand  the  rule  to  be 
that,  when  parties  a^ree  upon  a  specific  price  for  articles  of  merchan- 
dise to  be  delivered,  the  value  as  fixed  by  the  contract  alone  is  the 
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measure  of  recoveiy  upon  delivery.  The  fourth  question  above  quoted 
therefore  submitted  an  immaterial  issue— one  not  requested  by  appel- 
lant nor  required  of  the  court.  We  hence  conclude  that  it  was  within 
the  Courtis  power,  if  not  his  duty,  to  withdraw  the  question,  as,  in  ef- 
fect, was  done^  and  to  receive  the  remaining  answers  to  the  material 
issues  submitted.  These  conclusions  are  not  believed  to  be  in  conflict 
with  the  cases  of  Ablowich  v.  Greenville  National  Bank,  95  Texas, 
429,  and  Waller  v.  Liles,  96  Texas,  21.  In  each  of  these  cases  the 
verdict  was  treated  as  a  finding  against  a  material  issue  submitted,  and 
it  was  held  that  the  verdict,  rather  than  the  undisputed  testimony,  con- 
trolled. But  here.it  afifirmatively  appears  that  there  was  no  finding 
either  for  or  against  an  immaterial  issue,  and  the  doctrine  of  the  cases 
mentioned  must  be  extended  in  order  to  be  of  avail  to  appellant,  and 
this  we  are  not  inclined  to  do.  In  this  connection  it  is  to  be  remem- 
bered that  appellant  did  not  request  the  submission  of  the  fourth  ques- 
tion, nor  except  to  the  action  of  the  court  in  effect  withdrawing  it, 
and  that  the  Legislatu^,  by  express  enactment,  has  declared  that  in 
cases  submitted  upon  special  issues  '^the  failure  to  submit  any  issue 
shall  not  be  deemed  a  ground  for  reversal  of  the  judgment  upon  appeal 
or  writ  of  error,  unless  its  submission  has  been  requested  in  writing 
by  the  party  complaining  of  the  judgment."  To  reverse  the  judgment 
before  us  on  the  ground  discussed  would  be  to  regard  form  as  of 
greater  consequence  than  substance,  to  violate  the  evident  purpose  of 
the  Act  quoted,  and  to  require  appellee  to  suffer  the  delay  and  expense 
of  another  trial  in  order  to  do  a  useless  thing — ^viz.,  to  secure  the  find- 
ing of  an  immaterial  fact  indisputably  established. 

We  conclude  that  all  assignments  should  be  overruled  and  the  judg- 
ment aflGirmed. 

Affirmed. 

Writ  of  error  refused. 

SPEER,  Associate  Justice,  dissenting. — ^Appellant's  twelfth  assign- 
ment, set  out  in  the  majority  opinion,  and  her  twenty-seventh  assign- 
ment of  error,  complaining  that  the  court  erred  in  overruling  her  mo- 
tion for  a  new  trial  because  of  the  jury^s  failure  to  answer  the  fourth, 
sixth  and  seventh  questions  submitted  to  them,  present  a  question  as  to 
the  disposition  of  which  I  have  been  unable  to  agree  with  the  majority 
opinion*  Article  1331,  Sayles*  Texas  Civil  Statutes,  reads :  "The  spe- 
cial verdict  must  find  the  facts  established  by  the  evidence,  and  not 
the  evidence  by  which  they  are  established;  and  it  shall  be  the  duty  of 
the  court,  when  it  submits  a  case  to  the  jury  upon  special  issues,  to 
submit  all  the  issues  made  by  the  pleading.  But  the  failure  to  submit 
*  any  issue  shall  not  be  deemed  a  ground  for  reversal  of  the  judgment 
upon  appeal  or  a  writ  of  error,  unless  its  submission  has  been  re- 
quested in  writing  by  the  party  complaining  of  the  judgment.  Upon 
appeal  or  writ  of  error  an  issue  not  submitted,  and  not  requested  by  a 
party  to  the  cause,  shall  be  deemed  as  found  by  the  court  in  such  man- 
ner  aB  to  enpport  the  judgment;  provided  theVe  be  evidence  to  sustain 
such  a  finding.*'  Prior  to  this  Act,  which  was  an  Amendment  in  1897, 
it  was  the  rule  that  the  special  verdict  must  find  all  the  material  facts 
put  in  issue  by  the  pleadings,  and  that  the  judgment  could  not  be  based 
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in  part  upon  the  special  verdict  and  in  part  upon  the  court's  conclu- 
sions of  fact,  r^schal  v.  Acklin,  27  Texas,  191;  Moore  v.  Moore,  67 
Texas,  294 ;  Texas  &  Pac.  Ry.  Co.  v.  Watson,  13  Texas  Civ.  App.,  557 ; 
Stephenson  v.  Chappell,  12  Texas  Civ.  App.,  298.  By  the  amendment 
it  is  still  made  the  duty  of  the  court,  when  it  submits  a  case  to  the 
jury  upon  special  issues,  to  submit  all  the  issues  made  by  the  plead- 
ings, and  the  court  must,  upon  the  answers  to  the  issues  thus  sub- 
mitted, unless  the  same  be  set  aside  anc"  a  new  trial  granted,  render 
judgment  for  the  party  entitled  thereto.  Sayles'  Texas  Civil  Statutes, 
art.  1333.  It  is  further  the  rule  of  decision  with  us  that  the  judgment 
can  not  ignore  the  findinjor  of  the  jurv  even  thousrh  the  evidence  be  un- 
contradicted, and  even  though  the  finding  be  asrainpt  the  evidence  and 
wholly  unsupported  by  it.  Ablowich  v.  Greenville  National  Bank,  95 
Texas,  429;  Waller  v.  Liles,  96  Texas,  21.  In  the  case  first  cited 
the  Supreme  Court  says:  "When  a  jury  has  been  demanded  by  either 
party,  he  ia  entitled  to  have  everv  material  issue  made  by  the  pleading 
and  the  evidence  Fubmitted  to  the  jury,  and  the  trial  court  can  not 
enter  a  judgment  upon  a  verdict  which  fails  to  pass  upon  any  material 
issue  submitted  to  the  jury,  unless  it  be  in  case  of  a  special  verdict, 
which  is  provided  for  by  statute  ...  It  is  not  a  question  whether 
the  pleading  sufficiently  set  out  the  instrument,  nor  a  question  as  to 
whether  the  evidence  was  sufficient  to  justify  a  finding  in  favor  of  the 
lien,  for  these  are  beyond  dispute,  but  under  the  well-settled  rules  of 
this  court  the  trial  court  has  no  power  to  enter  judgment  upon  facts 
well  pleaded  and  indisputably  proved,  unless  the  issue  presented  and 
proved  has  been  found  by  the  verdict  in  favor  of  the  party  for  whom 
judgment  is  rendered."  Tn  the  case  last  above  cited,  which  was  one 
of  special  verdict,  the  rule  thus  announced  was  reaffirmed  in  the  fol- 
lowing langu  ge.  "It  is  deducible,  from  the  ruling  in  that  case,  that 
the  findings  of  the  jury  upon  the  issues  made  by  the  pleadings  in  a 
case,  although  against  the  mdisputed  evidence  or  without  evidence  to 
support  them,  can  :.ot  be  disregarded,  b;ut  must  constitute  the  only 
basis  upon  whicl.  any  proper  judgment  can  be  rendered."  The  answer 
of  the  jury  to  the  fourtii  interrogatory,  saying  "We  do  not  know,"  is 
equivalent  to  a  finding  agairst  the  appellee,  since  the  burden  of  proof 
upon  this  issue  rested  upon  i  (Ablow'ch  v.  Greenville  "(National  Bank, 
supra;  Atchison,  T.  &  S.  F.  E;,.  Co.  v.  Swarts,  48  Pac.  Rep.,  953; 
Kalina  v.  Union  Pac.  Ry.  Co.,  76  Pac.  Rep.,  438;  Archibald  v.  I^ng, 
43  N.  E.  Rep.,  439;  Boyer  v.  Robertson,  43  N.  E.  Rep.,  879),  or  at 
least  amounts  to  a  mistrial. 

The  issue  of  the  amount  or  value  of  the  lumber  furnished  to  appel- 
lant under  her  contract — certainly  a  most  material  one — was  made  in 
tne  pleadings,  her  special  answer  denying  that  she  received  the  full 
amount,  and  was  therefore,  under  the  statute  above  quoted,  one  proper 
to  be  submitted  to  the  jury.  It  was  submitted  and  never  withdrawn, 
and  there  was  therefore  no  necessity  for  appellant's  requesting  the  same 
to  be  submitted,  and  the  jury's  answer  to  the  same,  whatever  the  state 
of  the  evidence,  unless  set  aside,  would  constitute  the  basis  of  the 
court's  judgment.  The  interrogatory  as  framed,  although  it  may  have 
embodied  an  idea  erroneously  held  by  appellant  that  the  value  of  the 
lumber  furnished  must  have  been  reasonable,  nevertheless  fairly  pre- 
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sented  to  the  jury  the  issue  of  whether  or  not  appellee  had  complied 
with  its  contract  to  furnish  the  appellant  lumber  and  building  material 
to  the  amount  of  nine  hundred  and  fifty  dollars.  The  trial  court  evi- 
dently so  intended  it,  since  the  controversy  as  to  the  excess  in  the  bill 
of  lumber  furnished,  amounting  to  two  hundred  dollars,  was  specifically 
submitted  in  the  sixth  and  seventh  interrogatories,  and  he  himself,  in 
his  sixth  ''Additional  Pindinefs  of  the  Court/'  finds  that  appellant  re- 
ceived from  appellee,  under  her  contract  note  and  mortgage,  building 
material  of  the  value  of  nine  hundred  and  fifty  dollars,  upon  which 
the  judgment  for  appellee  was  based.  It  can  not  be  said  that  the  evi- 
dence makes  it  absolutely  sure  that  appellee  delivered  to  the  appellant 
the  material  contracted  for,  even  u  that  would  aflfect  the  question,  since 
there  is  in  the  evidence  a  controversy  as  to  a  credit  for  lumber  re- 
turned, as  to  which  the  finding  of  the  court  appears  to  be  against  ap- 
pellant. 

So  that  it  is  my  opinion  the  language  of  the  statutes  quoted,  and  the 
spirit  of  the  decisions  cited,  require  that  the  judgment  in  this  case 
should  be  reversed,  and  the  cause  remanded  for  another  trial. 


W.  B.  Ferguson  v.  Stringfellow  &  Hume  et  al. 

Decided  November  9,  1907. 

1. — ^Partition — ^Parties — ^Vendee. 

In  a  suit  for  partition  between  the  orinnal  cotenants,  a  purchaser  from 
one  of  the  cotenants  of  a  specific  part  of  the  common  property  is  not  only 
a  proper,  but  a  necessary  party. 

S. — flame — ^Limitation. 

It  seems  that  where  a  cotenant  has  sold  a  specific  portion  of  the  com- 
mon property  and  the  vendee  has  had  possession  of  the  same  for  such  a  length 
of  time  as  to  give  him  title  thereto  by  limitation  against  the  other  cotenant, 
said  portion  will  be  charged  to  the  cotenant  selling  the  same  in  a  suit  for 
partition  between  the  original  cotenants. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

H.  C.  Ferguson,  for  appellant. — ThQ  petition  alleging,  and  the  proof 
showing,  that  an  agreement  for  partition  of  the  four  lots  in  contro- 
versy had  been  made  between  appellant  and  appellees  Stringfellow  & 
Hume,  and  that  the  same  was  in  writing  and  unequivocal,  and  made 
with  full  knowledge  of  all  the  facts,  it  was  error  for  the  court  to  re- 
fuse to  specifically  enforce  the  same,  especially  when  it  was  alleged  and 
proved  that  possession  had  been  taken  under  said  agreement  and  valu- 
able improvements  made.  Johnson  v.  Johnson,  65  Texas,  87;  Glass- 
cock V.  Hufijhes,  55  Texas,  461;  Hi^h  v.  Tarver,  25  S.  W.  Rep.,  1098; 
21  Am.  &  Eng.  Ency.  of  Law,  p.  1131,  and  same  vol.,  p.  1137. 

Vol.  XLVII.  Civil--29. 
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The  court  erred  in  rendering  judgment  that  Stringfellow  &  Hume 
were  entitled  to  one-half  of  the  three  lots,  and  refusing  to  charge 
against  their  interest  therein  the  lot  which  they  had  conveyed  to  J.  J. 
Dillard,  and  which  was  nearly  equal  to  their  interest  in  said  four  lots. 
Maverick  v.  Burney,  88  Texas,  561-2;  Ker  v.  Taschall,  1  U.  C,  709; 
Arnold  v.  Cauble,  49  Texas,  532. 

H.  H.  Cooper,  for  appellees. — ^It  being  alleged  that  Stringfellow  & 
Hume  had  no  interest,  at  the  time  suit  was  filed,  in  the  property  at- 
tempted to  be  partitioned,  belonging  to  J.  J.  Dillard,  and  appellant 
not  alleging  any  interest  adverse  to  Dillard  therein,  it  was  tlie  duty 
of  the  trial  court  to  dismiss  him.  Peterson  v.  Fowler,  73  Texas,  524; 
Winn  V.  Heidenheimer,  56  S.  W.  Rep.,  950. 

The  court  did  not  err  in  refusing  to  make  any  provision  for  ap- 
pellant's protection  for  the  improvements  by  plaintifif  placed  upon  the 
lots  partitioned,  because  plaintiff's  pleading  and  evidence  failed  to  show 
that  said  improvements  were  made  in  good  faith.  Houston  v.  Sneed, 
15  Texas,  310;  Ragsdale  v.  Gohlke,  36  Texas,  288;  French  v.  Grenet, 
57  Texas,  278;  Texas  &  P.  Ry.  Co.  v.  Barber,  71  S.  W.  Rep.,  393. 

SPEER,  Associate  Justice. — W.  B.  Ferguson,  as  owner  of  an  un- 
divided one-half  interest  in  four  certain  lots  in  the  town  of  Lubbock, 
sued  R.  L.  Stringfellow  and  E.  E.  Hume  for  specific  performance  of  a 
contract  for  partition,  and  also  in  the  alternative  for  a  partition,  mak- 
ing eJ.  J.  Dillard  a  party  defendant,  and  alleging  that  said  Stringfel- 
low and  Hume  had  owned  the  other  undivided  one-half  interest  in  said 
lots  and  had  previously  conveyed,  or  attempted  to  convey,  all  of  one  of 
the  lots  to  said  Dillard,  who  had  gone  into  possession  and  made  valu- 
able improvements.  The  plaintiff  prayed  that  in  the  partition  between 
himself  and  Stringfellow  and  Hume  the  Dillard  lot  be  set  over  to  the 
defendants,  and  charged  to  their  interest  in  the  common  estate.  The 
defendants  Stringfellow  and  Hume  answered  by  general  and  special 
demurrers,  general  denial,  and  by  special  plea.  The  defendant  Dil- 
lard answered,  setting  up  his  purchase  from  Stringfellow  and  Hume, 
and  adopting  the  prayer  of  plaintiff.  The  court  sustained  a  special  de- 
murrer interposed  by  Stringfellow  and  Hume,  and  dismissed  from  the 
case  the  defendant  Dillard,  and  refused  to  consider  in  the  partition  the 
Dillard  lot.  There  was  judgment  for  partition  between  plaintiff  and 
defendants  Stringfellow  and  Hume  of  the  three  remaining  lots.  The 
plaintiff  has  appealed. 

It  is  the  general  rule,  not  without  exception,  however,  that  a  parti- 
tion amongst  cotenants  must  embrace  the  entire  common  estate,  and 
not  parcel  by  parcel,  and  where  the  estate  in  common  consists  of  sev- 
eral tracts  it  IS  not  necessary  that  there  should  be  assigned  to  each  co- 
tenant  a  share  in  each  parcel.  Hager  v.  Wiswall,  10  Pick.,  152.  So 
that,  if  Stringfellow  and  Hume  had  not  conveyed  one  of  the  lots  out 
of  the  common  estate  to  another,  there  could  be  no  question  but  that 
the  suit  for  partition  of  the  entire  common  estate  was  properly  brought. 
Now,  it  18  equally  well  settled  that  a  purchaser  from  one  of  the  co- 
tenants  of  a  specific  part  of  the  common  property  is  not  only  a  proper 
but  a  necessary  party  to  a  suit  for  partition  between  the  original  oo- 
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ienants.  Maverick  v.  Burney,  88  Texas,  560.  It  would  follow  that 
appellant's  suit  was  properly  brought  for  the  partition  of  the  four 
lots,  wiiether  upon  the  agreement  to  partition  or  not,  and  that  the 
defendant  Dillard  was  properly  joined.  The  effect  of  the  court's  judg- 
ment in  dismissing  from  the  partition  the  lot  held  by  Dillard  might 
work  a  great  injustice,  in  that  it  would  allow  appellees  Stringfellow  and 
Hume  the  full  benefit  of  the  value  of  that  lot  wrongfully  sold  by  them 
out  of  the  common  estate,  and  perhaps  deny  to  the  purchaser  the  pro- 
tection to  which  he  might  equitably  be  entitled  on  a  partition  by  hav- 
ing the  lot  set  over  to  his  grantor,  and  thus  perfecting  his  title  by  es- 
toppel. Whether,  in  a  partition,  the  Dillard  lot  would  be  set  over  to 
Stringfellow  and  Hume,  appellee  Dillard  could  not,  of  course,  know; 
but  he  was,  at  least,  entitled  to  the  chance  that  it  would  be  done. 
Again,  the  plaintiff,  never  having  assented  to  the  Stringfellow  and 
Hume  sale,  can  not  be  required  to  seek  a  partition  of  that  lot  only 
with  the  purchaser.  Barnes  v.  Lynch,  151  Mass.,  510;  24  N.  E.  Kep., 
783;  21  Am.  St.  Sep.,  470. 

The  agreement  for  partition  relied  upon  by  appellant  appears  to 
have  been  embraced  in  the  written  correspondence  between  himself  and 
appellees  Stringfellow  and  Hume,  and  provided  that  the  Dillard  lot 
should  be  charged  to  the  interest  of  Stringfellow  and  Hume.  These 
appellees  pleaded,  in  defense  of  the  agreement,  that  they  were  induced 
to  enter  into  same  by  the  false  and  fraudulent  representations  of  ap- 
pellant that  such  a  partition  would  be  a  fair  division  of  the  property, 
but  that  in  truth  they  afterward  discovered  that  the  division  was  un-' 
fair,  and  that  the  lots  set  over  to  them  were  of  much  less  value  than 
those  set  apart  to  appellant;  and  further,  that  by  such  partition  they 
were  perfecting  the  title  to  the  Dillard  lot  when  they  had  "no  right, 
title  or  interest  in  and  to"  the  same.  The  evidence,  however,  wholly 
fails  to  support  such  plea.  In  truth,  there  is  no  evidence  whatever 
tending  to  support  it.  Appellee  Stringfellow  testified  that  he  learned 
the  day  after  accepting  appellant's  proposition  that  the  Dillard  lot  had 
l)een  conveyed  more  than  five  years,  and  that,  having  consulted  his 
lawyer,  he  was  told  he  would  not  have  to  account  for  this  lot  in  the 
partition,  and  he  therefore  withdrew  all  propositions  and  agreements 
of  settlement.  The  only  evidence  of  values  showed  that  the  division 
was  a  fair  one.  We  therefore  reverse  the  judgment  of  the  District 
Court  and  here  render  judgment  according  to  the  terms  of  the  agree- 
ment between  appellant  and  appellees,  Stringfellow  and  Hume,  that 
the  common  estate  be  partitioned  and  divided  as  follows:  that  is,  that 
lot  6,  in  block  104,  and  lot  9,  in  block  120,  be  set  aside  to  appellees 
Stringfellow  and  Hume,  and  that  lot  14,  in  block  119,  and  lot  12,  in 
block  104,  be  set  apart  to  appellant,  and  that  appellee  Dillard  be 
quieted  in  his  title  and  possession  of  lot  6,  in  block  104. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Mbs.  Hattib  Couohtbt  v.  John  C.  Haupt  kt  al. 

Decided  November  9,  1907. 

1. — liquor  Bealer't  Bond — Agrriered  Party — ^Mother. 

The  mother  of  an  unmarried  son,  over  twenty-one  years  of  age,  and  who 
lived  with  her  and  waa  her  sole  support,  is  such  an  aggrieved  party  as  may 
sue  upon  a  liquor  dealer's  bond  for  selling  liquor  to  her  said  son,  an  habitual 
drunkard. 


-Bepeal  by  Zmplleatioii — ^BaaUn-KeOregor  law  Comstmed. 

The  provision  of  the  laws  theretofore  existing  regulating  the  retail  sale  of 
intoxicating  liquors  and  authorizing  a  suit  upon  a  liquor  dealer's  bond  by  a 
mother  for  the  selling  of  liquor  to  her  son,  an  habitual  drunkard,  was  not 
repealed,   either    expressly    or   by    implication,    by    the    Baskin-McGregor    law. 

Appeal  from  the  44th  District  Court,  Dallas  County.  Tried  below 
before  Hon.  Eiehard  Morgan. 

Cockrell  £  Oray,  for  appellant. 

Barry  Miller  and  T.  L.  Camp,  for  appellees. 

RAIXEY,  Chiep  Justice. — Appellant,  a  feme  sole,  brought  this 
action  against  appellee  Haupt  and  surety,  to  recover  for  the  violation 
of  the  provisions  of  a  liquor  dealer's  bond  in  selling  intoxicating  liquors 
to  her  son,  who  was  twenty-five  years  of  age,  and  an  habitual  drunkard. 
A  general  and  special  demurrer  to  the  plaintiff's  petition  were  sus- 
tained, and  the  cause  dismissed,  from  which  action  of  the  court  this 
appeal  is  taken.  The  effect  of  the  demurrers  was  that  the  allegations 
of  the  petition  showing  that  the  son  to  whom  the  intoxicants  were 
sold  was  over  twenty-one  years  of  age  at  the  time  of  sale,  the  appel- 
lant, his  mother,  was  not  an  aggrieved  party  as  contemplated  by  the 
statute,  and  was  therefore  not  entitled  to  recover. 

The  petition  correctly  alleged  the  acts  of  sale,  etc.,  and,  among 
others,  alleged  that  "she  was  and  is  aggrieved  by  the  acts  hereinafter 
complained  of,  and  in  that  George  Coughtry  is  her  son,  and  of  the  age 
of  about  twenty-five  years,  and  is  unmarried,  and  has  for  several  years, 
and  he  has  since  his  majority,  resided  with  and  been  a  member  of 
plaintiff's  family,  and  has  been  the  sole  support  of  his  mother,  this 
plaintiff,  and  that  during  the  year  1904,  and  for  several  years  prior 
thereto,  the  said  George  Coughtry  was  an  habitual  drunkard,  and  it 
was  his  habit  during  the  said  several  years,  and  during  the  whole  of 
the  year  1904,  to  become  intoxicated  three  or  four  times  every  month." 

The  statute  under  which  this  action  was  brought,  article  6060g,  re- 
quires retail  liquor  dealers  to  execute  a  bond,  the  condition  of  which, 
among  other  things,  is  not  to  sell  or  give  intoxicants  *'to  any  person 
under  the  age  of  twenty-one  years  of  age,  or  to  a  student  of  any  insti- 
tution of  learning,  or  to  any  habitual  drunkard,  or  to  any  person  after 
having  been  notified  in  writing,  through  the  sheriff  or  other  peace  offi- 
eer,  by  the  wife,  mother,  daughter  or  sister  of  the  person,  not  to  sell  to 
such  person  .  .  .  ,  which  said  bond  may  be  sued  on  at  the  in- 
stance of  any  person  or  persons  aggrieved  by  the  violation  of  its  pro- 
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visions^  and  such  person  shall  be  entitled  to  recover  the  sum  of  five 
hundred  dollars  as  liquidated  damages  for  each  infraction  of  the  con- 
dition of  such  bond/'  etc.  It  will  be  observed  that  the  language  of 
the  statute  does  not  require  notice  to  be  given  before  a  recovery  can  be 
had  for  selling  to  an  habitual  drunkard,  but  in  giving  a  right  of  ac- 
tion to  the  party  aggrieved,  was  it  contemplated  by  the  Legislature 
that  a  mother  would  be  included  therein  ?  We  think  so.  It  recognizes 
that  the  "mother**  would  be  an  aggrieved  party  by  mentioning  her  in 
the  clause  requiring  notice  not  to  sell  to  ^'any  person/*  Besides,  the 
son  was  unmamed,  lived  with  her  and  her  sole  support.  While  he  was 
not  legally  bound  to  support  her  it  was  his  filial  duty  to  do  so,  and  she 
had  a  pecuniary  interest  in  him  to  that  extent,  and  it  was  her  moral 
duty  to  prevent  the  liquor  dealer  from  furthering  the  ruin  of  her  son 
by  selling  him  intoxicating  liquors.  The  law  was  enacted  to  lessen  the 
evil  effects  of  the  liquor  traffic  by  preventing,  in  a  slight  degree,  the 
ruin  of  the  home  and  the  happiness  of  the  family  that  is  so  often 
wrought  by  the  indulgence  in  intoxicants.  And  who  is  more  interested 
in  the  enforcement  of  this  law  than  the  wife,  mother,  daughter  and 
sister?  These  include  the  females  that  usually  are  constituents  of  the 
family,  and  are  affected  more  seriously  by  the  liquor  traffic,  and  to  our 
minds  it  is  evident  the  Legislature  contemplated  that  the  mother  would 
be  aggrieved,  as  that  term  is  used  in  the  bond,  by  the  selling  of  intoxi- 
cants to  a  son  who  was  an  habitual  drunkard.  We  conclude,  therefore, 
that  the  court  erred  in  sustaining  the  demurrers. 

The  appellee  contends  that  the  law  under  which  this  action  was 
brought  was  repealed  by  the  Act  of  the  Thirtieth  Legislature,  regu- 
lating the  retail  sale  of  intoxicating  liquors,  said  Act  known  as  the 
Baskin-McGregor  Law,  and  that  this  action  should  abate. 

We  do  not  agree  with  this  contention.  We  understand  that  the  un- 
conditional repeal  of  the  law  that  gave  the  right  to  sue  for  a  penalty 
would  be  a  legal  bar  to  the  further  prosecution  of  a  suit  for  the  re- 
covery of  such  a  penalty,  but  was  the  enactment  of  the  Baskin-Mc- 
Gregor Law  such  a  repeal  of  the  former  law  as  to  bar  a  recovery  in 
this  suit?  The  Baskin-McGregor  Law  regulates  the  liquor  traffic  and 
embraces  many  things  that  are  not  included  in  the  former  law.  The 
repealing  clause  reads:  "All  laws  and  parts  of  laws  in  conflict  with 
this  Act  are  hereby  expressly  repealed.**  The  former  law  is  not  ex- 
pressly mentioned  as  repealed.  It  only  repeals  laws  in  conflict  with 
it.  Not  only  does  it  not  mention  the  former  law,  but  it  includes  in 
the  conditions  of  the  bond  to  be  given,  among  others,  the  very  provision 
of  the  former  law  under  which  this  suit  was  brought,  and  to  this  ex- 
tent is  but  a  re-enactment  of  the  former  law.  It  grants  a  recovery  to 
the  party  aggrieved  for  the  sale  to  the  same  parties  as  the  old  law. 
We  therefore  hold  that  the  Baskin-McGregor  Law  keeps  the  pro- 
visions of  the  former  law,  here  involved,  in  force,  and  that  plaintiff's 
action  did  not  abate. 

For  the  error  pointed  out  the  judgment  of  the  lower  court  is  re- 
versed and  the  cause  remanded  for  trial. 

Reversed  and  remanded. 
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B.  F.  Bridges  &  Soy  et  al.  v.  Fibst  National  Bank  of  Center. 

Decided  NoTember  11,  1907. 

1. — ^Attaehiiieiit — ^Kotion   to   Qnaih. 

Where,  in  an  attachment  sait,  the  affidavit  and  bond  correctly  give  the 
style  of  the  suit,  the  court  in  which  the  same  is  pending  and  the  term  of 
the  c<»urt  to  which  the  suit  is  brought,  omitting  only  the  number  of  the 
case,  a  motion  to  quash  the  attachment  on  the  ground  that  the  affidavit  and 
bond  do  not  identify  the  suit,  is  properly  overruled. 

2. — ^Attachment  Bond — Obligee. 

When  there  are  several  defendants  in  an  attachment  suit,  but  the  at- 
tachment is  not  sued  out  as  against  all  the  defendants,  the  bond  should  be 
made  payable  to  those  only  against  whose  property  the  writ  issues. 

8. — ^Attachment — ^AffidaTit — ^Partnenhlp. 

Where  an  attachment  is  sued  out  against  a  partnership,  the  names  of  the 
partners  being  given,  it  is  not  necessary  to  charge  in  the  affidavit  that 
each  of  the  partners  composing  the  firm,  was  about  to  dispose  of  his  prop- 
erty. 

4. — ^Attachment  Bond — Signature  of  Corporation. 

In  an  attachment  suit  by  a  corporation  the  attachment  bond  was  signed 
with  the  name  of  the  corporation  without  showing  what  officer  of  the  corpora- 
tion signed  the  same,  and  the  signature  was  made  by  the  typewriter.  Held, 
sufficient. 

Appeal  from  the  District  Court  of  Shelby  County.  Tried  below  be- 
fore Hon.  James  I.  Perkins. 

Blount  &  Oarrison,  for  appellants. — The  affidavit  for  an  attachment 
must  identify  the  suit  in  which  same  is  made,  and  the  parties,  with 
certainty;  and  this  must  appear  in  and  be  tested  by  the  affidavit  it<?elf. 
Focke,  Wilkens  &  Lange  v.  Hardeman,  67  Texas,  175;  Perrill  &  Fox 
V.  Kaufman  &  Runge,  72  Texas,  215;  Kildare  Lumber  Company  v. 
Atlanta  Bank,  91  Texas,  103;  Rohrbrough  v.  Leopold,  68  Texas,  257; 
Gunst  V.  Pelham,  74  Texas,  586;  Sarrazin  v.  Hotman,  40  S.  W.  Rep., 
629. 

The  affidavit  for  attachment  should  state  that  the  defendants  (who 
owe  the  debt)  are  about  to  dispose  of  their  property,  etc.,  or  if  not  all, 
then  explain  as  to  the  codefondants.     Saylcs'  Civ.  Stats.,  art.  186. 

The  name  of  a  corporation  to  an  instrument  such  as  a  contract, 
deed  or  bond,  should  be  sii^ned,  followed  by  the  signature  of  some  offi- 
cer of  said  corporation  having  authority,  and  showing  that  same  was 
signed  by  him.     Cook  on  Corporations  (5th  ed.),  sec.  722. 

REESE,  Associate  Justice. — The  First  National  Bank  of  Center 
instituted  this  suit  against  B.  F.  Bridges  &  Son,  a  firm  composed  of 
B.  F.  Bridges  and  W.  A.  Bridges,  and  against  said  B.  F.  Bridges  and 
W.  A.  Bridges  in  their  individual  capacity,  and  the  Crescent  Lumber 
Company,  upon  a  promissory  note  for  $2,750,  executed  .by  Bridges  & 
Son  and  endorsed  by  the  Lumber  Company. 

An  attachment  was  sued  out  against  Bridges  &  Son  which  was  levied 
upon  certain  real  estate  belonging  to  B.  F.  Bridges.     The  Lumber 


1907,]    Bridges  &  Son  v.  First  National  Bank  of  Center.    455 

Company  did  not  answer.  Bridge  &  Son  answered,  pleading  payment, 
and  B.  P.  Bridges,  by  plea  in  reconvention,  claimed  damages  for  the 
wrongful,  illegal  and  malicious  suing  out  of  the  attachment. 

Upon  trial  plaintiff  had  judgment  for  the  amount  due  upon  the 
note,  $3,-508.54,  and  defendant  B.  "P.  Brids^es  recovered  judgment  on 
hia  plea  in  reconvention  for  «$1,800.  Bridges  &  Son  appeal.  No 
briefs  for  appellee  are  on  file. 

By  proper  assignments  of  error  appellants  contend  that  the  court 
erred  in  refusing  to  quash  the  attnchment  upon  their  motion,  on  the 
ground  that  the  affidavit  and  bond  do  not  identify  the  suit  in  which 
the  attachment  is  sought.  Both  affidavit  and  bonia  give  correctly  the 
style  of  the  suit,  the  court  in  which  the  same  is  pending,  and  the  term 
of  the  court  to  which  the  suit  is  brought,  omitting  the  number  of  the 
case  only.  We  do  not  think  that  the  number  of  the  ease  is  essential 
to  be  stated  in  the  affidavit  or  bond  where  they  contain  other  matter 
which  clearly  shows  the  case  in  which  the  attachment  is  sought.  We 
notice  that  the  affidavit  and  bond,  as  shown  by  the  record,  were  en- 
dorsed on  the  back  with  both  style  and  number  of  the  case,  which 
would  meet  appellant's  objection  if  it  were  otherwise  tenable.  (Mun- 
zenheimep  V.  Manhattan  Cloak  Co.,  79  Texas,  320). 

In  the  case  of  Bohrbrough  v.  I^opold  (68  Texas,  257),  relied  upon  by 
appellants,  the  suit  was  against  J.  E.  Bohrbrough  and  J.  I.  Frank- 
lin.    The  bond  gave  the  style  of  the  case  as  Leopold  Bros.  &  Co.  v. 

.    The  names  of  the  defendants  were  not  given  in  the  bond, 

which  was  made  payable  to  J.  E.  Bohrbrough  and  J.  T.  Franklin, 
but  they  were  not  described  as  defendants.  The  case  is  very  different 
from  the  one  we  are  considering.  There  was  no  error  in  overruling 
the  motion  to  quash  on  the  grounds  stated,  and  the  assignments  of 
error  presenting  the  question  are  overmled. 

The  further  objection  was  made  to  the  attachment  bond  that  it  re- 
cites that  the  sole  defendants  are  B.  F.  Bridges  &  Son,  a  firm  com- 
posed of  B.  F.  Bridges  and  W.  A.  Bridges,  while  the  Crescent  Lum- 
l)cr  Company  and  J.  C.  Bates  were  also  defendants.  The  bond  recites 
that  B.  F.  iBridges  &  Son  and  B.  F.  Bridges  and  W.  A.  Bridges,  to 
whom  it  is  payable,  are  defendants  in  the  suit,  not  that  they  are  the 
defendants,  or  the  only  defendants.  It  was  unnecessary  to  name  the 
other  defendants.     Tlie  objection  is  without  merit. 

It  is  further  objected  to  the  affidavit  that  it  charges  only  that  the 
firm  of  B.  F.  Bridges  &  Son  and  the  members  of  that  firm  are  about 
to  dispose  of  their  property,  and  does  not  charge  that  either  or  both 
of  said  individual  members  composing  the  firm  are  about  to  dispose 
of  their  property.  The  affidavit  sets  out  that  the  defendants  B.  F 
Bridges  &  Son,  composed  of  B.  F.  Bridges  and  W.  A.  Bridges,  a  pri- 
vate partnership,  are  justly  indebted  to  the  plaintiff,  and  that  ^^said  de- 
fendants named  in  the  affidavit  are  about  to  dispose  of  their  property,'* 
etc.  It  was  not  necessary  to  charge  that  each  of  said  defendants  com- 
posing the  firm  was  about  to  dispose  of  his  property.  The  objection 
was  properly  overruled. 

It  was  also  objected  to  the  bond,  as  a  ground  for  quashing  the  at- 
tachment, that  it  was  not  signed  by  the  plaintiff.  The  bond  was  signed 
simply  "The  First  National  Bank  of  Center,  Texas/'  without  the  ad- 
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dition  of  the  name  of  the  particular  oflScer  by  whom  it  was  signed.  We 
think  such  signature  sufScient.  Certainly  the  plaintiff^  after  causing 
the  issuance  of  the  writ  of  attachment  and  receiving  the  benefits  there- 
of, would  be  estopped  to  deny  that  it  had  signed  the  bond. 

It  is  further  objected  that  the  signature  was  made  by  the  type- 
writer. Without  the  original  bond  we  can  not  determine  whether  it 
was  so  signed  or  not.  We  are  not  referred,  in  appellant's  brief,  to  any 
evidence  showing  that  the  bond  was  so  signed.  We  think,  however, 
that  such  a  signature  adopted  by   the  plaintiff  would  be   sufficient. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed* 


W.  H.  Caswell  ex  al.  v.  F.  C.  Fundeitbebgeb  et  al. 

Decided  November  11,  1907. 

1. — Temporary  Injiuiction — ^Dltsolution — ^AppeaL 

The  fiat  of  a  judge  upon  an  application  for  temporary  injunction  and 
the  order  entered  by  the  judge  upon  hearing  such  application  in  vacation 
considered,  and  held  to  show  that  a  temporary  injunction  had  been  granted 
by  the  fiat  and  dissolved  by  the  order,  and  hence  that  an  appeai  would  lie 
from  such  order. 

8. — School  Law — ^Location  of  School  Building — Act  Conftmed. 

It  was  the  intention  of  the  Legislature,  evidenced  by  the  Act  of  1905,  to 
place  all  matters  pertaining  to  the  public  schools  primarily  under  the  con- 
trol of  the  school  authorities;  hence  a  controversy  as  to  the  location  of  a 
school  building  should,  in  the  first  instance,  be  settled  by  appeal  to  said 
authorities,  and  until  this  remedy  is  exhausted  the  courts  have  no  jurisdiction. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.   Hightower,  Jr. 

No  brief  for  appellants. 
McDowell  &  Duffie,  for  appellees. 

EEESE,  Associate  Justice. — This  is  an  appeal  from  what  is 
claimed  by  appellants  to  be  an  order  of  the  District  Judge  in  vacation 
dissolving  a  temporary  injunction.  We  are  met  on  the  threshold  by 
the  denial  by  appellees  of  the  jurisdiction  of  this  court  to  entertain 
the  appeal.  What  jurisdiction  we  have  is  given  by  section  2,  chapter 
107,  Acts  of  the  Thirtieth  Tjegislature,  which  reads  as  follows: 

"Any  party  or  parties  to  any  civil  suit  wherein  a  temporary  injunc- 
tion may  be  granted  or  dissolved  under  any  of  the  provisions  of  this 
title,  in  term  time  or  in  vacation,  may  appeal  from  the  order  or  judg- 
ment granting  or  dissolving  such  injunction  to  the  Court  of  Civil 
Appeals  having  jurisdiction  of  the  case;  provided  the  transcript  in 
such  case  shall  be  filed  with  the  clerk  of  the  Court  of  Civil  Appeals 
not  later  than  fifteen  days  after  the  entry  of  record  of  Bjich  order  or 
judgment  granting  or  dissolving  such   injunction.'* 

Some  difficulty  arises  in  determininsf,  from  the  record  before  us,  the 
exact  nature  and  character  of  the  order  appealed  from,  aa  to  whether 
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it  was,  in  fact,  an  order  dissolving  a  teiaporary  injunction  previously 
granted  or  refusing  to  grant  such  temporary  injunction.  If  the  former, 
the  appeal  would  lie,  but  not  in  the  latter  case. 

The  petition  was  presented  to  the  District  Judge  in  chambers  Sep- 
tember 24,  1907,  and  upon  it  he  endorsed  the  following  order: 

*TJpon  consideration  of  the  foregoing  petition  this  day  to  me  pre- 
sented, it  is  ordered  that  the  clerk  of  the  District  Court  of  Jefiferson 
County  shall  issue  to  the  defendants  in  said  petition  the  writ  of  in- 
junction as  prayed  for,  provided  said  plaintiffs  shall  first  file  with  said 
clerk  a  bond  therefor,  made  payable  and  conditioned  as  required  by  law, 
in  the  sum  of  $200,  but  said  writ  shall  be  made  returnable  before  me 
next  Monday,  September  30,  at  10  o'clock  a.  m.,  at  the  Courthouse 
of  said  county,  at  which  time  I  shall  hear  any  plea,  motion  or  excep- 
tion that  defendants  may  desire  to  interpose,  with  a  view  to  setting 
isiAe  or  modifying  this  order,  and  plaintiffs  herein  are  required  to 
give  to  defendants  written  notice  of  this  order  as  soon  as-  they  can 
reasonably  do  so/' 

On  the  day  set  for  the  hearing,  September  30,  plaintiff  filed  an 
amended  petition,  which,  after  stating  the  facts,  >roceeds:  "and  your 
Honor  having  heretofore  granted  your  temporary  writ  of  injunction  in 
this  case,  defendants  having  had  due  notice  of  same,  plaintiffs  pray 
that  the  said  temporary  writ  of  injunction  upon  hearing  be  perpetuated, 
and  that  same  remain  in  full  force  and  effective  until  this  cause  may 
be  tried  upon  the  facts,''  etc.  Defendants  answered  fully,  under  oath, 
and  prayed  that  '^said  writ  of  injunction  be  dissolved." 

ITpon  the  hearing  in  chambers  on  September  30,  the  following  order 
was  made : 

'TTow  on  this  30th  day  of  September,  1907,  in  vacation,  in  cham- 
bers, came  on  to  be  heard, the  application  of  plaintiffs  in  the  above 
styled  and  numbered  cause  for  a  writ  of  injunction  against  defendants, 
to  inhibit  and  restrain  the  said  defendants,  as  trustees,  from  building 
a  school-house  in  district  No.  4,  Jefferson  County,  Texas,  at  place  dif- 
ferent from  the  present  location  of  said  school.  And  all  the  parties 
being  present,  the  court,  after  hearing  the  application  and  the  de- 
murrers thereto,  and  being  advised  as  to  the  law,  is  of  the  opinion 
that  the  demurrers,  general  and  special,  are  well  taken,  and  the  plain- 
tiffs are  not  entitled  to  the  relief  prayed  for,  and  that  the  temporary 
writ  of  injunction  heretofore  on  the  24th  day  of  September,  1907,  is- 
sued herein,  should  be  dissolved. 

'It  is  therefore  ordered  and  adjudged,  and  decreed  by  the  court, 
that  the  writ  of  injunction  prayed  for  by  plaintiffs  be  and  the  same  is 
hereby  denied,  and  the  temporary  restraining  order  heretofore  issued 
in  this  cause,  inhibiting  and  restraining  the  defendants,  P.  C.  Funden- 
berger  and  T.  B.  Spell,  from  building  the  school-house  in  said  district 
4,  of  Jefferson  County,  Texas,  be  and  the  same  is  hereby  in  all  things 
dissolved,  vacated,  set  aside  and  held  for  naught.  And  upon  plaintiff's 
refusal  to  amend  the  petition  it  is  hereby  ordered  and  the  same  is 
hereby  dismissed. 

'It  is  further  ordered  that  all  costs  of  this  proceeding  be  and  they 
are  hereby  taxed  against  the  plaintiffs,  "W.  H.  Caswell  and  D.  E.  Spell, 
and  A.  F.  Jones  and  B.  E.  Moore,  bondsmen  on  the  injunction  bond 
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filed  herein,  for  all  of  which  let  execution  issue.  To  all  of  which  the 
plaintiffs  then  and  there  excepted  and  gave  notice  of  appeal  to  the 
Court  of  Civil  Appeals  of  the  First  Supreme  Judicial  District  of  the 
State  of  Texas.** 

The  judge  might  have  declined  to  -grant  the  temporary  injunction 
upon  the  ex  parte  application,  and  set  down  the  hearing  thereof,  giv- 
ing notice  to  the  defendants  so  that  they  might  appear  and  contest  such 
application,  and  in  the  meantime,  if  the  emergency  seemed  to  require 
it,  he  might  have  issued  a  temporary  restraining  order  restraining  de- 
fendants until  such  hearing  could  be  had.  In  such  case  the  restraining 
order  would  expire  by  its  own  terms  upon  the  day  set  for  such  hearing, 
and  the  only  question  would  be  whether  the  temporary  injunction 
should  be  granted.  The  temporary  restraining  order,  having  served  its 
purpose,  would  become,  without  order  of  dissolution,  functus  officio. 
If  in  such  case  the  temporary  writ  of  injunction  is  refused,  no  appeal 
would  lie,  under  the  statute  referred  to,  from  such  order. 

We  are  of  the  opinion  that  in  the  present  case  the  writ  granted  on 
September  24th  was  a  temporary  injunction,  and  that  the  order  made 
on  the  30th  was  an  order  dissolving  this  temporary  writ.  Both  plain- 
tiffs and  defendants,  by  their  pleadings,  seem  to  have  so  understood  it, 
and  such  is  a  fair  construction  of  the  order  of  the  judge  granting  "the 
writ  of  injunction  as  prayed  for.*'  In  such  case  appellees*  contention 
that  this  court  has  not  jurisdiction  can  not  be  sustained. 

We  are  of  opinion  that  the  judge  acted  properly  in  dissolving  the 
writ.  The  suit  is  brought  by  certain  patrons  of  a  public  school  to  en- 
join the  school  trustees  from  changing  the  location  of  the  school-house 
and  erecting  a  new  school  building  at  a  different  locality  in  the  school 
district.  We  think  that  it  was  the  intention  of  the  school  laws  to  place 
such  matters  primarily  under  the  control  of  the  school  authorities,  sub- 
ject, of  course,  to  the  final  control  of  the  courts  in  a  proper  case.  The 
law  provides  for  an  appeal  from  the  action  of  the  school  trustees,  first 
to  the  Superintendent  of  Public  Education,  and  from  his  decision  to 
the  State  Board  of  Education  (section  25,  chapter  124,  Acts  Twenty- 
Ninth  Legislature;  Nance  v.  Johnson,  84  Texas,  401).  The  petition 
did  not  allege  that  such  appeal  had  been  taken.  This  was  made  ground 
of  exception  to  the  petition,  which  was  sustained  by  the  judge,  and  the 
plaintiffs  declined  to  amend. 

The  answer  of  defendants  also  contains  a  full  and  specific  denial, 
under  oath,  of  every  material  allegation  of  the  petition,  which  author- 
ized the  dissolution  of  the  temporary  writ.    The  judgment  is  affirmed. 

Affirmed. 


MissouBi,  Kansas  &  Texas  Bailway  Company  op  Texas  v. 

Ada  Wright  et  al. 

Decided  November  13,  1907. 

1. — ^Attorney — Collection   of  Judgrnent — ^Belesrating  Authority. 

An  attorney  who  has  no  express  or  implied  authority  from  his  client 
to  do  so  has  no  power  to  delegate  to  another  his  authority  to  collect  for  the 
benefit  of  his  client  the  amount  of  a  judgment  recovered. 
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8. — ^Agency — ^Ratifloation. 

The  amount  of  a  judgment  having  been  paid  by  defendant  into  the 
hands  of  the  clerk  of  the  eourt .  wherein  it  was  recovered,  without  authority 
from  the  plaintiff  for  him  to  receive  it,  no  such  authority,  it  seems,  arose 
by  ratification  from  the  attempt  of  the  plaintiff  to  obtain  it  from  the  clerk 
by  drawing  a  draft  on  him  for  the  amount. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
the  Hon.  Nebon  Phillips. 

Col-e,  Miller  &  Coke  and  Ramsey  &  Odell,  for  appellant. — An  at- 
torney-at-law  has  entire  charge  and  control  over  a  cause  of  action  placed 
in  his  charge,  including  the  collection  of  any  sum  of  money  which  he 
may  therein  recover  for  his  client;  payment  of  such  sum  to  a  third 
parity  under  the  direction  of  the  attorney  is,  therefore,  equivalent  to 
payment  to  the  attorney  himself,  is  binding  on  the  client,  and  a  suffi- 
cient discharge  of  the  debt  or  judgment  as  between  the  client  and  the 
debtor.  McEwen  v.  Mazyck,  3  Bich.  Law  (S.  C),  210;  Rogers  v. 
McKenzie,  81  N.  C,  164;  Herron  v.  Bullitt,  3  Sneed  (Tenn.),  497; 
Planters'  Bank  v.  Massey,  2  Heisk.  (Tenn.),  360;  Chambers  v.  Hodges, 
23  Texas,  104;  McKinnon  v.  VoUmar,  17  Am.  St.  Rep.,  178. 

Even  if  one  occupying  the  ordinary  relation  of  attorney  is  not  au- 
thorized by  virtue  of  such  relationship  to  direct  the  payment  of  money 
due  his  client  to  a  third  party,  such  authority  clearly  exists  where  the 
attorney  owns  an  interest  in  the  cause  of  action  and  judgment,  and  its 
exercise  by  him  would  te  binding  upon  the  client. 

Morrow  &  Smithdeal,  for  appellee. — Staples  and  Parker,  the  attor- 
neys-at-law  representing  the  appellees  in  the  suit  in  Bastrop  County,  in 
which  judgment  was  rendered  against  the  appellant  and  in  favor  of 
the  appellees,  had  no  authority  as  such  attorneys  to  authorize  the  pay- 
ment of  the  judgment  to  Murchison,  the  clerk,  and  even  if  they,  or 
one  of  them,  did  authorize  the  payment  to  the  clerk,  the  delivery  of 
the  money  to  the  said  dark  by  appellant  was  not  a  pajrment  of  the 
judgment,  binding  on  appellees.  Texas  &  P.  Ry.  Co.  v.  Walker,  93 
Texas,  611;  3  Am.  &  Eng.  Ency.  of  Law,  p.  365,  subdivision  7;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Ferris,  99  S.  W.  Rep.,  896;  Mechem  on 
Agency,  sec.  814;  Kellog  v.  Norris,  10  Arkansas,  18;  Danley  v.  Crawl, 
28  Arkansas,  96;  Hendry  v.  Benlisa,  20  So.  Rep.,  802;  Dickson  v. 
Wright,  52  Miss.,  685;  24  Am.  Rep.,  677;  Johnson  v.  Cunningham 
(N.  S.),  1  Alabama,  258;  Antrobus  v.  Sherman,  21  N.  W.  Rep., 
579 ;  Smalley  v.  Greene,  52  Iowa,  241 ;  3  N".  W.  Rep.,  278 ;  Hoover  v. 
Greenbaum,  61  K  T.,  305 ;  O'Connor  v.  Arnold,  53  Ind.,  203 ;  Forrest 
V.  Doolittle,  46  S.  E.  Rep.,  243;  Anderson  v.  Boyd,  64  Texa«,  108; 
Peters  v.  Lawson,  66  Texas,  337;  Portis  v.  Ennis,  27  Texas,  578; 
Wrifirht  V.  Daily,  26  Texas,  731. 

The  contract  between  Staples  and  Parker  merely  created  the  rela- 
tion of  attorney  and  client,  and  if  the  fact  that  the  compensation 
agreed  upon  was  a  percent  of  the  claim  contingent  on  success  created 
any  diflFerence  in  the  authority  of  the  attomev,  the  effect  of  the  con- 
tingent arrangement  is  to  restrict  rather  than  enlarsfe  his  power. 
American  Cotton  Co.  v.   Simmons,  87  S.  W.  Rep.,  842;  James  v. 
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Turner,  78  Texas,  243;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Scott,  28  S.  W. 
Rep.,  458;  6  Am.  &  Eng.  Ency.  of  Law,  p.  827. 

FISHER,  Chief  Justice. — This  suit  was  by  the  appellees,  Mrs. 
Ada  Wright  and  her  daughter,  Ada  Estell  Wright,  to  recover  of  the 
appellant  the  sum  of  $2,000,  based  on  a  judgment  previously  rendered 
by  the  District  Court  of  Bastrop  County  on  the  11th  day  of  January, 
1904,  in  which  judgment  Mrs.  Wright  recovered  $2,000  and  Ada  Es- 
tell Wright  $1,000.  This  judgment,  by  reason  of  a  compromise  agree- 
ment entered  into  between  the  parties,  was  credited  with  the  sum  of 
$1,000.  There  was,  upon  the  trial  of  the  case,  a  credit  also  allowed 
upon  the  judgment  of  the  sum  of  $450.  The  verdict  and  judgment 
finally  rendered  was  in  appellee^s  favor,  for  $1,550  with  interest.  The 
plaintiff's  case  is  predicated  upon  the  following  state  of  facts  exhibited 
by  the  pleadings,  and  which. we  hold  is  supported  by  the  evidence: 

The  suit  upon  which  the  original  judgment  was  based  was  for  dam- 
ages against  the  railway  company  by  Mrs.  Wright  and  Miss  Wright, 
wife  and  daughter,  respectively,  of  Mr.  Wright,  who  was .  killed  by 
reason  of  the  negligence  of  the  railway  company.  The  appellees  en- 
tered into  a  written  agreement  with  Messrs.  Parker  &  Staples  to  act 
as  their  attorneys  and  represent  them  in  the  original  suit  against  the 
railway  company  in  their  action  for  damages.  The  interest  of  the  two 
attorneys  was  contingent  upon  the  amount  recovered.  In  pursuance 
of  this  agreement  they  represented  the  appellees  in  the  prosecution  of 
their  claim  and  recovered  the  judgment  finally  agreed  upon  against  the 
railway  company  in  the  sum  of  $3,000.  Thereafter  the  railway  com- 
pany paid  the  amount  of  judgment  recovered  to  one  Murchison,  clerk 
of  the  District  Court  of  Bastrop  County,  the  court  in  which  judgment 
had  been  obtained.  $1,000  of  the  $3,000,  the  amount  of  the  judgment 
paid  to  Murchison,  belonged  to  Parker  &  Staples.  Staples  made  a  re- 
quest of  payment  of  this  amount  from  Murchison,  but  he  was  informed 
by  Murchison  that  before  payment  would  be 'made  he  must  procure  a 
written  order  from  the  appellees  authorizing  payment  to  be  made. 
Staples  procured  this  order,  which,  in  effect,  authorized  him  to  col- 
lect the  entire  amount  of  the  judgment;  that  is,  the  sum  that  the 
appellees  were  entitled  to,  as  well  as  that  part  that  he  and  Parker  were 
to  receive.  About  the  time  that  this  written  order  was  made  by  the 
appellees  and  forwarded  to  Staples,  the  appellees  had  drawn  on  Murchi- 
son through  a  bank  at  Bastrop  for  their  proportionate  share  of  the 
funds  collected.  This  draft,  when  Staples  called  upon  Murchison,  it 
seems,  had  been  presented  by  the  bank  to  Murchison  for  payment,  and 
Murchison  raised  an  objection  thereto  that  he  ought  not  to  be  held 
liable  for  exchange.  Staples  then  presented  to  Murchison  the  order 
in  his  favor  for  the  money,  and,  in  view  of  the  fact  that  the  draft  had 
been  drawn  by  the  appellees  upon  Murchison  direct,  he  did  not  demand 
of  Murchison  the  share  of  the  proceeds  of  the  judgment  that  the  ap- 
pellees were  entitled  to,  but  he  did  demand  of  and  receive  from  Murchi- 
son the  $1,000  interest  that  he  and  Parker  had  in  the  sum  so  collected. 
Prior  to  the  time  that  the  order  and  the  draft  were  drawn  by  appellees 
they  had  been  notified  by  their  attorneys  that  the  amount  of  the  judg- 
ment in  their  favor  had  been  paid  to  the  district  clerk,  Murchison, 
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Murchison  never  paid  to  appellees  the  draft  in  question,  nor  did  he 
ever  pay  the  appellees'  part  of  the  judgment  that  they  were  entitled  to, 
to  them  or  either  of  them,  or  to  their  attorneys,  but  he  appropriated 
and  applied  the  money  to  his  individual  use. 

Murchison  says  in  his  evidence  that  in  the  interview  between  him 
and  Staples,  when  Staples  demanded  and  received  of  him  the  $1,000 
that  he  and  Parker  were  entitled  to,  that  he,  Murchison,  would,  if 
Staples  had  so  requested  it,  have  paid  him  that  part  of  the  amount 
that  the  appellees  were  entitled  to.  In  other  words,  he  says  that 
he  was  prepared  and  ready  to  pay  Staples  if  Staples  had  made  the 
demand  upon  him  for  that  sum.  Notwithstanding  his  testimony 
upon  this  question,  in  view  of  the  facts  and  the  evidence  in  the 
record,  it  is  a  disputed  issue,  and  the  jury  had  the  right  to  con- 
clude, under  the  evidence,  that  a  part,  if  not  all  (and  we  think 
possibly  all)  of  the  funds  that  the  appellees  were  then  entitled  to 
had  been  used  and  appropriated  by  Murchison,  and  that  he  was 
not  able  or  prepared  to  pay  off  and  discharge  the  order  that  was  in 
Staples'  possession  written  by  the  appellees. 

There  is  another  disputed  question  in  the  record  that  it  is  important 
to  notice,  and  it  is  that  the  appellant  contends  that  there  is  evidence 
showing  that  the  payment  by  appellant  originally  to  Murchison  of  the 
judgment  in  favor  of  appellees  was  authorized  by  Mr.  Staples,  one  of 
appellees'  attorneys.  This  view  of  the  question  is  not  conclusive,  as 
the  facts  would  authorize  a  jury  to  determine  that  no  such  authority 
was  given.  The  two  principal  questions  submitted  in  the  court  below 
and  that  are  raised  here  are: 

First. — Does  the  law,  in  the  absence  of  express  authority,  imply  a 
power  in  the  attorney  to  delegate  to  another  his  authority  to  collect 
and  receive  payment  of  a  judgment  in  favor  of  his  client.  In  deter- 
mining this  question  we  must  discard  any  intimation  that  the  pa3rment 
was  made  either  to  Parker  or  Staples  direct,  for  the  evidence  in  the 
record  does  not  justify  any  such  inference;  and  it  is  clear  from  the 
facts  that  the  appellees  conferred  upon  neither  of  their  attorneys  the 
power  or  authority  to  authorize  them  to  permit  the  railway  company  to 
pay  off  the  judgment  to  Murchison,  or  that  the  latter  might  receive  the 
same.  We  are  not  going  to  extensively  discuss  this  question,  nor  re- 
view the  authorities,  but  the  rule,  as  we  understand  it,  which  is  sup- 
ported by  reason  and  authority,  is  to  the  effect  that  the  attorney  who 
has  no  express  or  implied  authority  from  his  client  so  to  do  is  lacking 
in  power  to  delegate  to  another  his  authority  to  receive  and  collect  for 
the  benefit  of  his  client  the  amount  due  upon  a  judgment  recovered. 
Hendry  v.  Benlisa,  20  So.  Rep.,  802;  Danlev  v.  Crawl,  28  Ark.,  95; 
Dickson  v.  Wright,  52  Miss.,  584 ;   23  Am.  Rep.,  677. 

Second. — It  is  contended  that  the  facts  in  the  record  show  that  the 
appellees  ratified  the  unauthorized  payment  to  Murchison.  If  there 
could,  in  view  of  the  facts,  which  we  seriously  doubt,  be  any  merit 
in  this  contention,  all  that  can  be  said  of  it  is  that  the  evidence  was  of 
such  a  character  as  to  merely  raise  an  issue  of  fact  which,  on  the  sub- 
ject of  ratification,  was  submitted  to  the  jury  for  their  determination 
by  charges  as  full  and  as  liberal  as  the  appellant  was  entitled  to  ask. 
But,  however,  as  to  this  feature  of  the  case,  giving  the  evidence  all  the 
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weight  it  is  entitled  to^  we  seriously  doubt  whether  it  is  sufBdent  to 
raise  the  issue  of  ratification.  It  merely  is  to  the  effect  that  the  ap- 
pellees were  informed  that  the  judgment  in  their  favor  had  been  paid 
to  Murchison.  After  receiving  that  information  they,  through  a  ^ft 
upon  Murchison  and  an  order  executed  to  Staples,  undertook  to  obtain 
from  Murchison  the  amount  of  money  belonging  to  them  that  he  had 
collected.  The  mere  effort  in  this  way  to  obtain  possession  of  the  funds 
that  they  were  entitled  to  would  not,  in  our  opinion,  ratify  the  imau- 
thorized  act  by  the  appellant  of  payment  to  Murchison  and  his  re- 
ceiving it  without  their  authority.  It  could  at  most,  we  think,  be  held 
to  constitute  merely  the  diligence  of  one  that  was  entitled  to  funds 
who  was  endeavoring  to  collect  same. 

The  charge  of  the  court  was  as  full  as  the  appellant  was  entitled  to, 
and  there  was  no  error  in  refusing  the  charges  requested  and  not  given. 

We  find  no  error  in  the  record,  and  the  judgment  is  afSrmed. 

Affirmed. 

Writ  of  error  refused. 


The  Vilter  Manupacttjrino  Company  v.  John  B.  Eekt. 

Decided  November  13,  1907. 

1. — ^Xaster  and  Servant — Safe  Appliance. 

The  duty  of  the  master  with  regard  to  appliances  furnished  the  servant 
for  performing  his  work  is  to  exercise  ordinary  care  to  furnish,  not  an  abso- 
lute obligation  to  furnishi  such  as  are  reasonably  safe. 

2. — Same — ^FeUow  Servants. 

A  laborer,  for  the  purpose  of  raising  a  heavy  timber,  drove  a  chisel 
therein  and  called  a  fellow  laborer  in  his  employer's  service  to  prize  upon 
same  to  lift  the  timber,  and  the  latter  fell  and  was  injured  by  the  giving  way 
of  the  chisel  which  was  insecurely  fixed  for  the  purpose.  Held  that  the 
negligence,  if  any,  was  that  of  a  fellow  servant,  and  the  injured  person  oould 
not  recover  from  the  master. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  helow 
before  .Hon.  J.  W.  Baker. 

0.  L.  Strihhling  and  Lasiter  &  Harrison,  for  appellant. — ^The  charge 
was  error  because  it  placed  upon  the  defendant  a  more  onerous  duty 
than  the  law  prescribed,  in  that  the  defendant  was  required  only  to  use 
reasonable  care  to  furnish  plaintiff  reasonably  safe  appliances.  The 
court  erred  in  refusing  to  give  the  peremptory  instruction  requested, 
directing  the  jury  to  return  a  verdict  for  the  defendant,  because  the 
undisputed  evidence  showed  that  the  plaintiff  was  injured  by  reason  of 
the  negligence  of  one  George  Pauling,  and  the  undisputed  evidence 
also  showed  conclusively  that  said  Pauling  was  the  fellow  servant  of 
the  plaintiff.  Houston  Ice  &  B.  Co.  v.  Pisch,  77  S.  W.  Rep.,  1048; 
Young  V.  Hahn,  96  Texas,  99;  Maughmer  v.  Behring,  19  Texas  Civ. 
App.,  299. 

Jennings  &  Hamilton,  for  appellee. 


lOO?.}         Thb  Yilteb  Makufacturiko  Co.  r.  Ebnt.  ^3 

BICE,  Associate  Justice. — This  was  a  suit  by  appellee  agaiofit 
appellant  to  recover  damages  for  personal  injuries  alleged  to  have  been 
suffered  while  in  the  employ  of  appellant.  It  was  alleged  by  appellee 
that  he  was  directed  by  one  of  defendant's  agents,  while  at  work,  to 
take  hold  of  a  chisel  which  had  been  driven  by  another  employe  into  a 
piece  of  timber  for  the  purpose  of  prizing  up  the  timber,  and  had  been 
told  by  said  employe  to  pull  down  on  the  chisel,  which  he  did.  The 
negh'gence  alleged  was  in  respect  to  the  way  in  which  the  chisel  had 
been  driven  into  the  timber,  in  that  it  was  insecurely  fastened  therein, 
and  that,  when  he  pulled  down  on  it,  it  flew  out,  causing  him  to  fall 
about  twelve  feet,  inflicting  injuries  which  were  alleged  to  be  perma- 
nent. 

Appellant  answered  by  general  denial,  assumed  risk,  contributory 
negligence,  and  that,  if  the  chisel  was  negligently  driven  into  the  wood, 
that  this  was  the  work  of  a  fellow  servant  of  appellee,  for  whose  acts 
appellant  was  not  responsible. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  in 
the  sum  of  $800,  from  which  this  appeal  is  prosecuted. 

Appellant's  seventh  assignment  of  error  is  addressed  to  supposed 
error  in  special  charge  N"o.  1,  given  to  the  jury  at  the  instance  of  ap- 
pellee, and  which  is  as  follows:  'Tou  are  instructed  that  it  was  the 
duty  of  the  defendant  to  furnish  the  plaintiff,  as  its  servant  and  em- 
ploye, with  reasonably  safe  appliances  to  work  with  in  any  work  he  was 
called  upon  by  defendant  to  perform ;  and,  as  a  matter  of  law,  plaintiff 
had  the  right  to  assume,  when  he  was  directed  to  pull  or  push  down 
upon  the  chisel  fastened  to  the  piece  of  timber  that  was  to  be  raised, 
that  said  chisel  was  securely  fastened  to  said  timber,  sufficiently  so,  at 
least,  to  accomplish  the  purpose  intended,  for  which  plaintiff  was  so 
directed  to  pull  or  push  down  on  same,  and  plaintiff  was  not  required 
to  put  said  appliance  to  any  test  before  pulling  or  pushing  down  on 
same  to  determine  whether  the  said  chisel  was  securely  fastened  to 
said  timber,  unless  you  shall  find  from  the  evidence  that  the  insecurity 
of  the  fastening  of  said  chisel  was  apparent  to  plaintiff  when  he  was 
called  upon  to  pull  or  push  down  upon  same  from  the  manner  it  was 
driven  into  said  timber  was  otherwise  observable,  so  as  to  put  plaintiff 
on  his  guard,  and  to  warn  him  of  such  probable  insecurity  of  said 
fastening,  and  unless  you  do  so  find  that  plaintiff  was  so  warned  or 
cautioned  he  was  not  guilty  of  assumed  risk  in  pulling  or  pushing 
down  upon  said  chisel  without  first  testing  the  same  before  doing  so.*' 

It  will  be  noticed  that  said  special  charge  made  it  the  absolute  duty 
of  appellant  to  furnish  the  plaintiff,  as  its  servant  and  employe,  with 
reasonably  safe  appliances  to  work  with  in  any  work  he  was  called  upon 
by  defendant  to  perform,  etc.  This  charge,  in  our  judgment,  was 
error,  because  it  was  only  the  duty  of  appellant  to  exercise  ordinary 
care  to  furnish  safe  appliances  for  the  use  of  its  servants;  and  if  it 
had  discharged  this  duty  by  the  exercise  of  ordinary  care  it  would  be 
absolved  from  liability  in  the  event  of  injury  arising  therefrom.  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Wells,  81  Texas,  686;  Nix  v.  Texas  &  P.  By. 
Co.,  82  Texas,  476;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Gormley,  91 
Texas,  393;  Missouri  Pac.  By.  v.  Lyde,  57  Texas,  605;  20  Am.  &'Eng. 
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Ency.  Law  (2d  ed.)*  p.  74;  Woods'  Master  &  Servant,  p.  687,  sees. 
344-5. 

Appellant  also  complains^  in  its  ninth  assignment  of  error,  of  the 
action  of  the  court  in  the  sixth  paragraph  of  its  charge,  which  is  as 
follows:  ^^Now,  if  you  believe  from  the  evidence  in  this  case  that  the 
defendant  company  failed  to  securely  fasten  said  chisel,  and  that  such 
failure,  if  any,  was  negligence  upon  the  part  of  the  defendant  com- 
pany, and  was  the  proximate  cause  of  plaintiffs  injuries,  if  any,  you 
will  find  for  the  plaintiflP," 

This  charge  made  it  the  duty  of  the  jury  to  find  for  appellee  in  the 
event  that  appellant  failed  to  securely  fasten  the  chisel,  provided  that 
such  failure,  if  any,  was  negligence  upon  the  part  of  appellant.  We 
think  that  the  charge  would  have  been  correct,  provided  it  had  also  re- 
quired the  jury  to  find,  not  only  that  the  chisel  had  been  insecurely 
fastened,  but  that  appellant  failed  to  exercise  ordinary  care  to  securely 
fasten  same. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  refusing  to  give  a  peremptory  instruction  directing  the 
jury  to  return  a  verdict  for  the* defendant,  because  it  is  contended  that 
the  undisputed  evidence  showed  that  the  plaintiff  was  injured  by  reason 
of  the  negligence  of  one  Pauling,  and  that  said  Pauling  wad  a  fellow 
servant  of  plaintiff.  We  are  inclined  to  the  opinion  that  this  assign- 
ment is  well  taken.  The  evidence  shows  that  Pauling,  as  well  as  ap- 
pellee, were  common  day  laborers.  Pauling  had  no  right  nor  authority 
to  employ  or  discharge  appellee,  and  no  such  authority  is  claimed  for 
him,  and  Paulson,  the  party  who  directed  Pauling  to  call  to  his  assist- 
ance any  one  of  the  hands  who  might  be  nearest  to  him,  had  no  such 
right  or  authority  to  employ  or  discharge  appellee  or  any  of  the  others. 
Pauling  and  appellee  were  fellow  servants;  therefore,  under  the  well- 
established  rule  in  this  State,  a  peremptory  charge  should  have  been 
given  instructing  a  verdict  in  behalf  of  the  defendant.  Houston  Ice  & 
B.  Co.  V.  Pisch,  77  S.  W.  Rep.,  1048;  Young  v.  Hahn,  96  Texas,  90; 
Maughmer  v.  Behring,  19  Texas  Civ.  App.,  299;  Texas  Central  R.  R. 
Co.  V.  Prazier,  90  Texas,  33. 

For  the  failure  of  the  court. to  so  instruct  the  jury  this  case  is  re- 
versed and  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 


Annie  L.  Veeder  et  al.  v.  Eli  Gilmer. 

Decided  November  13,  1907. 

1. — ^Married  Woman — ^Defective  Deed — Color  of  Title. 

A  deed  purporting  to  convey  the  separate  property  of  a  married  woman, 
but  defectively  acknowledged  by  her,  is  neither  title  nor  color  of  title,  and 
will  not,  therefore,  support  either  the  three  or  five  years  statute  of  limitation. 

2. — Suit  to  Correct  Aoknowledgrment — Citation — ^Limitation. 

A  suit  to  correct  a  defective  acknowledgment  of  a  married  woman  is 
one  to  determine  the  status  of  the  title,  and  hence  citation  other  than  by 
personal  service  will  bind  the  parties.  Such  suit  unless  commenced  within 
four  years  from  the  date  of  the  acknowledgment  will  be  barred  by  limitation, 
and  the  defense  of  limitation  is  available  either  in  a  direct  proceeding  to  cor- 
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rect  the  acknowledgment  or  in  a  cross  action  by  a  defendant  in  trespass  to 
try    title. 

3. — ^ZuTalid  Deed — ^ImproTements — Good  Faith. 

'The  mere  fact  that  the  deed  under  which  defendant  in  trespass  to  try 
title  claims  is  invalid  because  defectively  acknowledged  by  a  married  woman, 
does  not  preclude  the  defendant  from  being  a  possessor  in  good  faith,  and  as 
such  entitled  to  compensation  for  his  improvements. 

4. — ^Xmproyements — ^Xninillcient  Evidence. 

When,  in  trespass  to  try  title,  the  defendant  fails  to  introduce  evidence 
which  will  enable  the  court  to  determine  the  value  of  the  improvements  for 
which  he  claims  compensation,  judgment  for  such  improvements  is  properly 
denied. 

ON    MOnON     FOB    KEHEABINO. 

6. — ^Deed  of  Xarried  Woman — ^Befective  Acknowledgment — Color  of  Title. 

The  deed  of  a  married  woman  to  which  the  certificate  of  acknowledgment 
is  defective  may  or  may  not  be  void  according  to  the  facts  of  the  case.  If 
the  defective  certificate  speaks  the  truth,  the  deed  is  void;  but  if  the  officer 
properly  performed  his  duty  and  only  incorrectly  certified  thereto,  it  is  not  void. 
Hence,  under  a  plea  of  limitation  of  three  years,  evidence  should  be  admitted 
to  show  the  facts  concerning  the  acknowledgment  and  so  enable  the  jury 
to  determine  whether  or  not  there  was  any  such  want  of  "intrinsic  fairness 
and  honesty"  as  would  deprive  the  defendant  of  color  of  title. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Hart,  Sholars  &  Wingate,  for  appellants. — ^The  deed  of  a  married 
woman  to  her  separate  property,  which  is  not  acknowledged  by  her  in 
the  manner  required  by  statute  for  the  conveyance  of  her  separate  prop- 
erty by  a  married  woman,  is  a  nullity,  and  will  not  support  the  statute 
of  limitations  of  three  years.  Berry  v.  Donley,  26  Texas,  737;  Cox  v. 
Bray,  28  Texas,  247 ;  Silcock  v-  Baker,  61  S.  W.  Rep.,  939 ;  Watson  v. 
VatBon,  65  S.  W.  Rep.,  183;  Parker  v.  Chancellor^  73  Texas,  479. 

Holland  &  Holland,  for  appellee. — The  deed  of  u  married  woman  to 
her  separate  property  which  is,  in  fact,  properly  acknowledged  by  her 
in  the  manner  required  by  statute  for  the  conveyance  of  her  separate 
property,  conveys  the  title,  notwithstanding  the  officer  before  whom  ac- 
knowledsfed  may  place  an  incorrect  certificate  6f  acknowledgment  on 
the  deed.  Johnson  v.  Taylor,  60  Texas,  360;  Silcock  v.  Baker,  61 
S.  W.  Rep.,  939;  Hussey  v.  Moser,  70  Texas,  45;  Hayden  v.  MofEatt, 
74  Texas,  647. 

The  court  correctly  held  that  appellant  was  barred  by  the  statute  of 
limitation  of  three  years.  Art.  3340,  Sayles'  Civil  Statutes;  Marsh  v. 
Weir,  21  Texas,  110:  Hussey  v.  Moser,  70  Texas,  45;  Charle  v.  Saf- 
fold,  18  Texas,  95;  McDonough  v.  Jefferson  County,  79  Texas,  539; 
Hunton  v.  Nichols,  55  Texas,  218;  Harris  v.  Wells,  85  Texas,  315; 
Hicks  V.  Hicks,  26  S.  W.  Rep.,  229 ;  Black  v.  Gamer,  61  S.  W.  Rep., 
777;  Tate  ▼.  Southard,  14  Am.  Dec.,  580;  Cramer  v.  Clow,  9  L.  R.  A., 
773 ;  LeflBngwell  v.  Warren,  67  TJ.  S.,  599 ;  Lawyers'  Ed.,  book  17,  p. 
261;  Woflford  v.  McKinna,  23  Texas,  36;  Speer  on  Married  Women, 
p.  106. 

Vol.  XLVn.  Civil— 30. 
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The  statute  of  limitation  of  four  years,  as  against  the  remedy  pro- 
vided by  article  4662,  Sayles'  Civil  Statutes,  d:i  not  Ix^in  to  run 
against  appellees  until  plaintiffs  filed  their  suit  in  this  case.  P(^ram 
V.  Owens,  64  Texas,  475;  Kimmarle  v.  Houston  &  T.  C.  Ry^  76  Texas, 
686;  York  v.  State,  73  Texas,  651;  Pennoyer  v.  Neff,  95  U.  b.,  7W; 
Hart  V.  Sansom,  110  V.  S.,  151 ;  19  Am.  &  Eng.  Ency^  1901  Ed., 
clause  8,  p.  235 ;  Langdon  v.  Doud,  83  Am.  Dec.,  643 ;  Hall  v.  Nas- 
mith,  28  Vt.,  791;  Rutland  Maible  Co.  v.  Bliss,  57  Vt.,  23;  Brown  v. 
Rollins.  44  N.  H.,  446;  Bell  v.  Lamprey  52  N  H.,  41;  D';ew  v^,»«^' 
37  Me.,  389;  Campbell  v.  White,  22  Mich.,  178;  Miller  v.  Tyler,  61 
Mo..  401 ;  Savage  v.  Scott,  45  Iowa,  130.  ,  ,.    -i. 

Append  should  have  recovered  under  his  plea  of  five  years  limita- 
tion.   Harris  v.  Wells,  85  Texas,  315. 

JAMES,  Chief  Justice.— The  amended  petition,  in  addition  to  the 
ordinary  case  of  trespass  to  try  title,  alleged  that  plaintiffs  and  de- 
fendant claim  lots  5  and  6  in  block  3  of  the  upper  sufvey  of  the  town 
of  Orange  under  a  common  source,  to  wit:  the  plaintiff,  Annie  M. 
Veeder;  and  that  plaintiff,  Annie  M.  Veeder,  also  claims  same  by  regu- 
lar chain  of  title  from  the  State,  setting  forth  a  regular  chain;  and  that 
defendant,  Eli  Gilmer,  claims  through  a  void  deed  from  plaintiff  to 

^'Defendant's  pleading  was  not  guilty,  the  several  statutes  of  limit^- 
tions,  improvements,  etc.,  and  a  cross  proceeding  o  <>^,^'^t  «>«/£ 
knowledgment  of  Mrs.  Veeder  to  a  deed  from  herself  and  husband  to 
David  Gilmer,  under  which  defendant  holds.  ,      ,,       -it    j    » 

Plaint  ffTthereupon  pleaded  certain  exceptions,  also  Mrs^  Veeder's 
coverture,  to  defeat  the  pleas  of  limitations,  and  a  so  P»eaded  the  font 
^S  statute  in  bar  of  defendant's  right  to  have  the  certificate  of  ac 

ted  to  state  that  the  instrument  ^««  ?^l«!"^^Jf.^*::  Ji^^S  deed 
describing  the  lots,  refers,  in  connection  thcrcw  th,  to  a  «conled  dew, 

th.t  «  1»" J"  ""'I '»';•  .±    Si  S«S.  To  ««  aim  as  th. 

2r.lWaTJ:'ia•h^«ie^^^^^^  "^ "«« '-'  ■'- 

S.iaii.ir  tta.  .iia  *»  to  *>«  Slate  "'^''^L^^  „,  Darid  and 

kept  the  taxes  paid  upon  it.  ^  ^ 

It  "2?  !!;;eKdrLTStla?;S''rxception  te  defendant's  plea. 
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— that  his  right  to  correct  the  same  was  barred  after  four  yeaA  from 
the  date  of  same. 

5th. — ''I  conclude  that  the  acknowledgment  of  a  married  woman  to 
a  deed  conveying  the  land  can  not  be  established  in  a  collateral  pro- 
ceeding by  oral  testimony^  when  the  certificate  of  the  officer  who  took 
her  acknowledgment  is  defective,  nor  in  any  other  way,  except  in  a 
suit  to  correct  the  same^  brought  within  four  years,  as  required  by  the 
statutes.  The  proper  acknowledgment  of  a  married  woman  before  the 
proper  authority  gives  validity  to  the  deed  and  passes  title,  the  evidence 
of  which  is  shown  by  the  certificate  of  the  officer  under  seal.  The  offi- 
cer speaks  through  his  seal,  and  to  permit  him  to  deny  the  certificate 
and  prove  the  acknowledgment  otherwise  would  be  to  permit  the  ac- 
knowledgment of  a  married  woman  to  be  established  by  witness,  the 
same  as  a  feme  sole,  and  therefore  conclude  that  there  is  no  evidence 
before  the  court  of  the  acknowledgment  by  Mrs.  Veeder  of  the  deed 
from  hersolf  and  husband  to  David  Gilmer,  and  that  the  deed  is  now 
void,  and  passes  neither  legal  or  equitable  litle  to  said  lots." 

8th. — *^I  conclude  that  said  deed  is  not  duly  registered  as  to  Mrs. 
Yccder,  but  that  the  same  is  properly  acknowledged  and  duly  registered 
as  to  Alcide  Veeder,  but  that  said  deed  shows  upon  its  face  that  the 
land  is  the  separate  property  of  Annie  M.  Veeder,  and  I  therefore  con- 
clude that  the  same  does  not  support  the  five  years'  statute. 

9th. — "I  conclude  that  the  deed  is  an  instrument  in  writing,  not 
wanting  in  intrinsic  fairness  and  honesty,  and  is  therefore  color  of  title, 
and  will  suppoii  the  three  years'  statute,  and  that  defendant  should 
recover  the  lots  sued  for." 

The  second  and  third  assignments  of  error  complain  of  the  ruling 
that  defendant  was  entitled  to  the  property  by  virtue  of  the  statute  of 
three  years'  limitations.  In  respect  to  this  we  are  of  opinion,  on  ac- 
count of  tlie  defective  acknowledgment  of  the  wife  and  the  fact  that 
the  deed  upon  its  face  conveys  notice  that  the  lots  were  the  separate 
estate  of  the  wife,  that  the  deed  was  neither  title  nor  color  of  title. 
Silcock  V.  Baker,  61  S.  W.  Rep.,  939;  Watson  v.  Watson,  55  S. 
W.  Rep.,  183;  Berry  v.  Donley,  26  Texas,  748,  and  was  therefore 
no  basis  for  the  statute  of  three  years. 

The  ten  years'  statute  could  not  avail  defendant  owing  to  Mrs. 
Veeder's  coverture,  as  the  suit  was  instituted  in  August,  1902. 

Appellee  insists  that  the  five  years'  statute  applies.  This  is  not 
so  for  the  reason  that  it  appears  upon  the  face  of  the  deed  that 
the  property  was  separate  property  of  Mrs.  Veeder  and  that  she  was 
the  real  grantor. 

It  is  also  insisted  by  appellee  that  the  statute  of  four  years,  ap- 
plicable to  the  proceedings  for  the  correction  of  an  acknowledgment, 
did  not  begin  to  run  until  the  filiiig  of  this  action,  for  the  reason 
that  plaintiffs  were  nonresidents  of  the  State  when  the  deed  and 
acknowledgments  were  made,  and  have  remained  such.  Appellee's 
reasoning  on  this  proposition  is  that  a  suit  to  correct  an  acknowl- 
edgment is  strictly  one  in  personam,  and  there  never  was  a  time 
when  personal  service  could  have  been  had  on  plaintiffs  to  bind  them 
by  judgment  in  such  a  case.  We  are  of  opinion  that  such  a  judg- 
ment  affects,   especially   in   the  circumstances   of  this   case,   directly 
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the  title  to  land,  detormines  the  status  of  the  title,  and  would  be 
binding  on  service  other  than  personal. 

We  are  further  of  opinion  that  the  court  did  not  err  in  holding 
that  defendant  was  barred  by  the  statute  of  four  years  of  tlie  right 
to  have  tlie  certificate  of  acknowledgment  corrected,  or  to  recover 
upon  pleadings  and  proof  that  the  instrument  was  in  fact  explained 
to  Mrs.  Veeder  by  the  notary.  The  application  of  the  rule  to  the 
facts  of  this  case  is  without  doubt  a  hardship  on  defendant;  but  it 
is  held  that  a  purchaser  of  separate  property  of  the  wife  is  charged 
with  notice  at  the  time,  of  a  defect  in  the  wife's  acknowledgment, 
and  the  Legislature  has  been  liberal  in  allowing  him  four  years'  time 
thereafter  to  procure  a  correction  thereof.  The  presumption-  is  that 
the  certificate  of  the  officer  speaks  the  truth  and  states  all  that 
was  done  in  the  taking  of  the  acknowledgment,  and  when  four  years 
are  allowed  to  go  by  without  any  proceeding  to  correct  it,  tlie  certifi- 
cate must  be  taken  as  it  stands,  if  the  statute  be  invoked.  It  is  con- 
tended by  appellee  that  the  statute  was  not  intended  to  apply  to  suit 
between  the  parties  themselves,  that  its  object  was  to  provide  means 
for  the  correction  of  an  acknowledgment  when  desired  for  the  pur- 
pose of  registration,  in  order  that  the  record  of  the  deed  may  con- 
stitute notice  to  third  persons  dealing  with  the  land.  This  we  are 
unable  to  hold  in  view  of  decisions  on  the  subject.  In  Norton  v. 
Davis,  83  Texas,  on  p.  37,  it  is  stated:  **Appellee*s  plea  of  limita- 
tion under  the  four  years'  statute  we  think  presents  a  complete  bar 
to  Norton's  remedy  to  correct  the  certificate  of  acknowledgment  under 
his  plea  seeking  such  relief.  The  certificate  was  made  in»  1873,  when 
at  such  time  the  deed  was  delivered  to  Norton.  He  at  that  time 
was  charged  with  knowledge  of  the  fact  that  the  certificate  did  not 
state  the  essentials  of  the  statute  constituting  a  perfect  acknowledg- 
ment. He  should  have  invoked  his  remedv  to  have  the  correction 
made  before  he  did  in  this  case,  as  this  suit  was  filed  February  27, 
1889."  See  also  Starnes  v.  Beitel,  20  Texas  Civ.  App.,  524;  Build- 
ing &  Loan  Assn.  v.  Goforth,  94  Texas,  259. 

The  defendant  pleaded  improvements  in  good  faith  and  the  court 
made  tlie   following   finding   in   reference   to  that   issue: 

'^I  conclude  that  defendants  are  not  entitled  to  improvements  on 
said  lots,  as  they  knew  they  had  no  title  to  same  when  they  put 
them  there,  the  only  title  to  said  property  shown  to  be  in  defendants 
is  by  three  years*  limitation,  which  was  acquired  after  the  improve- 
ments were  placed  on  the  property,  by  reason  of  the  amendment  of 
the  statutes  of  limitation  in  Texas.  2d.  Because  the  allegation  in 
the  answer  sets  out  one  store  house  and  one  other  house  for  im- 
provements in  good  faith,  of  the  value  of  $6000  and  $750  separately, 
and  the  proof  shows  more  houses  (four  in  all),  with  fencing,  etc., 
of  the  aggregate  value  of  $6000,  and  the  court  can't  render  judg- 
ment with  certainty  as  to  value  of  the  property  alleged,  if  the  same 
was  made  in  good  faith." 

The  mere  fact  that  the  deed  of  Mrs.  Veeder  was  invalid  for 
want  of  a  proper  acknowledgment  did  not  preclude  the  vendees 
from  being  possessors  in  good  faith.  Johnson  v.  Bryan,  62  Texas, 
623;  Cole  y.  Bammel,  62  Texas,   117,  and  cases  there  cited.     We 
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need  express  no  opinion  upon  the  applicability  of  this  rule  to  the 
facts  of  this  case,  because  we  ascertain  that  the  pleading  and  evi- 
dence were  in  the  condition  described  by  the  court  in  the  second 
clause  of  the  finding.  Even  if  the  circumstances  would  have  entitled 
defendant  to  claim  improvements,  the  evidence  he  adduced  was 
not  such  as  enabled  the  court  to  determine  tlie  value  of  the  im- 
provements that  were  pleaded.  The  only  result  that  could  follow 
from  the  pleading  and  proof  on  this  issue,  is  to  deny  any  judgment 
based  on  improvements. 

We  conclude  that  the  judgment  must  be  reversed,  and  that  judg- 
ment should  be  here  rendered  for  appellant  for  the  property. 

ON    MOTION    FOR    REHEARING. 

After  considering  this  motion,  we  conclude  that  it  is  proper  to 
change  the  disposition  we  have  made  of  the  case. 

The  trial  judge  held,  properly,  that  the  deed  of  itself  was  in- 
effectual to  convey  title,  and  could  not, '  at  this  time,  be  made  ef- 
fective as  a  conveyance  by  proof  that  Mrs.  Veeder  did  in  fact  make 
the  acknowledgment  required  by  law  of  a  married  woman,  the  statute 
of  four  years  being  pleaded.  But  it  is  well  settled  that  if  a  mar- 
ried woman  properly  acknowledges  a  deed  signed  by  her,  it  operates 
to  convey  her  title,  although  the  oflBcer  should  fail  to  place  upon 
the  deed  the  prescribed  certificate.  Jolmson  v.  Taylor,  60  Texas, 
365;  Hayden  v.  Moffatt,  74  Texas,  647.  Prior  to  said  statute  such 
fact  could  be  shown  at  any  time  in  connection  with  her  deed,  to 
make  it  good.  The  result  of  the  statute  is  simply  to  exclude  such 
proof,  after  four  years,  and  then  in  cases  only  where  the  statute 
is  invoked.  It  will  not  do  then  to  say  that  such  a  deed  is  abso- 
lutely void.  It  is  only  relatively  void.  It  is  void  if  the  defective 
certificate  states  the  truth,  but  it  is  not  void  if  the  acknowledgment 
was  properly  taken,  but  incorrectly  certified  upon  the  deed  by  the 
officer. 

Color  of  title,  as  used  in  our  statute  of  three  years'  limitation, 
has  been  defined  to  be  such  a  defective  muniment  of  title  as  is  not 
wanting  in  "intrinsic  fairness  and  honesty.'*  Hussey  v.  Moser,  70 
Texas,  42.  Even  when  the  deed  appears  to  have  been  signed  by 
the  wife  and  properly  acknowledged,  it  is  competent  to  show  the 
want  of  intrinsic  fairness  and  honesty  by  parol  proof,  as  was  done 
in  the  case  just  cited.  It  seems  to  us  for  better  reason  that  where 
the  certificate  of  her  acknowledgment  is  defective,  parol  testimony 
would  be  admissible  to  show  that  she  did  in  fact  properly  acknowl- 
edge it,  upon  the  issue  of  intrinsic  fairness  and  honesty.  For  four 
vears  after  the  date  of  the  certificate,  and  after  that  time  when 
the  statute  is  not  invoked,  such  proof  is  allowed  to  supplement  and 
^ve  effect  to  the  deed  as  a  conveyance.  In  connection  with  proof 
of  such  a  state  of  facts,  the  deed  is  not  invalid.  Therefore  we  think 
such  proof  may  be  made  in  support  of  the  plea  of  three  years'  limi- 
tations, though  not,  in  this  case,  for  the  purpose  of  showing  a 
proper  title. 

There  was  testimouY  Rpin^,  to  show  that  Mrs,  Yeeder  bad   the 
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instniinent  explained  to  her.  Her  testimony^  however,  tends  to 
the  contrary.  The  court  refused  to  consider  any  of  this  testimony 
and  did  not  determine  the  fact,  and  of  course  it  is  not  within  our 
province  to  decide  such  a  question. 

We  think  the  court  erred  in  holding  that  the  plea  of  three  years 
was  sustained  by  reason  of  the  deed  alone.  We  think  further  that 
'^intrinsic  fairness  and  honesty^'  might  have  been  found  from  the 
deed  i^id  the  evidence  that  was  not  passed  upon. 

The  motion  is  granted.  The  judgment  of  the  District  Court  is 
reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 


E.  A.  Steeling  t.  A.  De  Launb. 

Decided  November  13,  1907. 

1. — ^Pleadinff — ^Dae  Order — ^Limitation — General  Denial. 

Under  our  Bystem  of  pleading  it  is  merely  a  matter  of  form  that,  in 
pleadinff  matters  in  bar  a  ^enenu  denial  of  the  allegations  in  the  petition 
should  oe  made  before  pleading  matters  in  confession  and  avoidance.  Hence, 
the  fact  that  a  plea  of  limitation  is  filed  before  a  general  denial,  is  unim- 
portant, in  the  absence  of  a  special  exception  calling  the  fact  to  the  attention 
of  the  court. 

8. — ^Land  Agent — Contract  vel  non — ^Evidence. 

The  issue  being  whether  or  not  an  owner  of  land  had  listed  it  with 
certain  agents  for  sale,  evidence  of  the  existence  of  a  contract  by  the  owner 
Rivinff  one  of  the  agents  an  option  on  the  land  during  the  time  the  listing 
18  alleged  to  have  occurred,  is  material  aa  tending  to  disprove  the  alleged 
agency. 

8. — ^Assignment  of  Error — ^Disregard  of  Bales. 

An  assignment  of  error  directed  against  two  or  more  distinct  rulings  of 
the  court,  not  a  proposition  in  itself  and  not  followed  by  a  proposition  or  a 
statement  of  the  evidence,  is  not  entitled  to  consideration. 

4. — ^Evidence— Beelaratlons  Against  Interest — Vo  Predicate  Beqnired. 

Declarations  by  a  partv  to  a  suit  are  admissible  in  evidence  against 
him,  without  laying  a  predicate  for  their  admission  as  is  required  for  im- 
peaching a  witness. 

5. — ^Evidence — ^Rnllng  of  Conrt — ^Presumption. 

Where  an  appellant  fails  to  make  it  appear  in  his  brief  what  the  evi- 
dence was  which  was  objected  to,  the  presumption  will  be  indulged,  in  favor 
of  the  ruling  of  the  court,  that  it  was  properly  admitted. 

6. — ^Evidence — Comment  of  Judge-— Harmless  Error. 

Where  testimony  is  such  that  the  court  would  be  justified  in  instructing 
the  jury  to  return  a  verdict  for  the  defendant  if  they  believed  the  same  to  be 
true,  a  comment  by  the  judge  ab  to  the  effect  of  such  testimony,  if  error  at  all, 
is  harmless.  Remarks  of  trial  judge  concerning  testimony  considered,  and 
held  harmless. 

7. — ^Principal — Snbagent — Charge. 

In  a  suit  for  commissions  upon  the  sale  of  land  by  a  subagent,  against 
the  principal,  the  owner  of  the  land,  and  his  agents,  the  principal  would  not 
be  liable  for  a  greater  percent  of  commission  than  he  had  agreed  to  pay 
to  the  agents.  Charge  considered,  and  held,  under  the  evidence,  to  state  the 
law  corr^ly. 
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8. — Agency — ^Batifloation. 

There  can  be  no  ratification  without  a  full  knowledge  of  the  facts  by  the 
party  charged  with  ratification. 

Appeal  from  the  District  Court  of  Jefferson  Counly.  Tried  below 
before  Hon.  L.  B.  Hightower^  Jr. 

J.  N.  Jackson  and  C  A.  Lord,  for  appellant. 

Crooi,  Earrts  £  Lawhon,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  originally  brought 
by  appellant  against  the  appellee^  A.  De  Laune^  and  R.  D.  Orr  and 
R.  E.  Dickey  to  recover  the  sum  of  $3,500. 

The  plaintiff  alleged  as  his  cause  of  action,  in  substance,  that  on 
May  5,  1901,  and  prior  thereto  that  he  and  Betty  Bryan  were 
partners  engaged  in  the  business  of  real  estate  brokers;  that  at 
the  same  time  the  defendants,  Orr  and  Dickey,  were  also  partners 
engaged  in  the  same  business;  that  on  said  date  the  appellee,  De 
Laune,  claiming  to  be  the  owner  of  a  certain  tract  of  land  of  580 
acres  of  the  J.  Garish  survey  situated  in  Jefferson  County,  placed 
the  same  for  sale  with  Orr  &  Dickey  with  authority  to  sell  the 
same  at  $100  per  acre,  cash,  at  the  same  time  giving  them  authority 
to  list  said  property  with  other  real  estate  agents,  and  to  agree 
upon  the  commission  to  be  paid  such  other  .agents  as  they  might  list 
the  land  with  for  sale;  that  on  said  date  Orr  &  Dickey,  with  the 
knowledge  and  consent  of  De  Laune,  listed  the  land  for  sale  with 
plaintiff^  firm,  authorizing  it  to  sell  the  land  at  $100  per  acre,  agree- 
ing to  pay  his  firm  a  commission  of  ten  percent  on  said  price;  that 
De  Laune  was  then  made  aware  that  the  land  had  been  placed  with 
plaintiff's  firm  for  sale,  and  it  was  to  receive  such  commission,  and 
ratified  said  acts  of  his  agents,  Orr  &  Dickey,  and  represented  to 
plaintifPs  firm  that  Orr  &  Dickey  had  authority  to  so  list  and  sell 
said  land  and  instructed  plaintiff's  firm  to  proceed  to  sell  the  same 
upon  said  conditions;  that  on  or  about  said  date  plaintiff  procured 
purchasers  for  350  acres  of  said  tract,  and  the  fact  that  that  number 
of  acres  could  be  sold  for  $100  an  acre,  cash,  was  made  known  by 
plaintiff's  firm  to  defendants  Orr  &  Dickey,  and  to  their  principal, 
the  defendant  De  Laune,  who  then  agreed  that  said  350  acres  might 
be  sold  upon  the  same  terms  as  if  the  whole  tract  was  sold,  and 
De  Laune  and  his  said  agents  directed  plaintiff's  firm  to  close  and  con- 
summate the  sale  of  the  350  acres  with  the  purchasers  so  obtained; 
that  thereupon  plaintiff  and  his  firm  closed  the  deal  with  the  pur- 
chasers upon  the  terms  aforesaid;  that  the  purchasers  so  procured 
were  E.  G.  Scales,  who  agreed  to  purchase  175  acres  at  $100  per 
acre,  John  Tackberry,  who  agreed  to  buy  100  acres  at  the  same  price, 
and  A.  Baker,  who  agreed  to  buy  75  acres  on  the  same  terms;  that 
all  of  said  parties  were  ready,  able  and  willing  to  pay  $100  per 
acre  cash  for  the  number  of  acres  respectively  agreed  to  be  pur- 
chased by  each,  provided  the  title  of  defendant  De  Laune  was  found 
to  be  good  and  in  no  way  defective,  and,  as  an  evidence  of  their 
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good  faith  and  ability  to  purchase,  they  paid  plaintiff  and  his  part- 
ner ten  percent  of  the  purchase  price,  as  earnest  money,  to  be  applied 
on  account  of  the  purchase  price  in  the  event  the  title  was  good, 
but  to  be  returned  to  them  if  it  should  be  found  defective;  that 
thereupon  the  defendant  De  Laune  and  his  agent,  R.  E.  Dickey, 
were  advised  by  plaintiff^s  firm  of  the  sale  as  aforesaid  and  the  con- 
ditions thereof  and  each  agreed  and  instructed  plaintiff  and  his 
firm  to  consummate  the  sale  upon  the  terms  and  conditions  agreed 
upon  and  to  furnish  the  purchasers  with  an  abstract 'of  title  to 
said  lands,  and  thereafter  did  furnish  said  purchasers  with  such 
abstract;  that  said  prospective  purchasers  forthwith  caused  such  ab- 
stract of  title  to  be  examined  by  their  attorney  who,  upon  examina- 
tion, advised  them  that  De  Laune's  title  to  the  tract  of  land  was 
defective,  and,  for  that  reason,  the  prospective  purchasers  would 
not  complete  the  purchase,  unless  the  defects  in  the  title  were  cured; 
that  De  Laune  refused  to  take  any  steps  towards  curing  said  de- 
fects, by  reason  of  which  the  sale  was  not  consummated  and  the 
earnest  money  deposited  with  plaintiff's  firm  was  returned  to  the 
prospective  purchasers.  That  by  reason  of  the  failure  of  the  de- 
fendants to  cure  the  defect  in  the  title,  and  of  defendant  De  Laune's 
failure  and  refusal  to  convey  said  land  and  carry  out  his  contract, 
the  sale  of  the  350  acres,  negotiated  by  plaintiff  and  his  partner, 
was  not  consummated,  though  plaintiff  and  his  partner  fully  per- 
formed their  contract,  and  were,  therefore,  entitled  to  receive  their 
commissions  of  ten  percent  on  the  purchase  price  of  $35,000,  as  if 
the  sale  had  been  completed. 

That  plaintiffs  partner,  on  January  1,  1903,  assigned  her  interest 
in  the  firm's  right  to  said  commission  to  the  plaintiff;  that  said 
sum  of  $3,500,  though  long  since  due,  has  never  been  paid,  etc. 

The  plaintiff  dismissed  his  suit  as  against  the  defendant  Orr  Sc 
Dickey,  and  the  defendant  De  Laune  answered  by  general  and  spe- 
cial exceptions,  a  plea  of  the  two  years'  statute  of  limitation  and 
by  a  general  denial.  The  trial  of  the  case  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendant,  De  Laune. 

Conclusion  of  Fact. — The  jury  was  warranted  in  finding  that  the 
evidence  was  insufficient  to  prove  such  allegations  of  plaintiff  as 
were  essential  to  his  recovery. 

Conclusions  of  Law. — 1.  The  complaint  made  by  the  first  assign- 
ment of  error  is  that  the  court  erred  in  permitting  the  defendant 
to  introduce  any  testimony,  except  that  in  support  of  his  plea  of 
limitation,  over  the  objection  of  plaintiff  that  the  plea  of  limitation 
appeared  before  the  general  denial  in  defendant's  answ^,  the  con- 
sequence of  which  was  a  waiver  of  the  latter  plea,  because  not  in  due 
order  of  pleading.  On  the  same  ground,  it  is  nrged  by  the  fifteenth 
assignment  that  the  court  erred  in  submitting  any  issue  to  the  jury 
save  that  of  limitation.  As  thepe  two  assignments  involve  the  same 
qnestion,  though  presented  in  different  forms,  the  disposition  of  one 
will  determine  the  other. 

N"o  exception  that  the  defenses  were  not  pleaded  in  due  order  was 
interposed  by  the  plaintiff  to  defendants  answer.     It  is,  under  our 
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Bystem  of  pleading,  merely  a  matter  of  form  that,  in  pleading 
matters  in  bar,  a  general  denial  of  the  allegations  in  the  plain- 
tiff's petition  should  be  made  before  pleading  matters  in  confession 
and  avoidance.  In  systems  of  pleading  which  require  pleas  to  be 
consistent,  the  rule  of  due  order  of  pleading  is  founded  upon  the 
principle  that  it  would  be  illogical  for  the  defendant  to  first  inter- 
pose a  plea  which,  in  effect,  admits  the  facts  constituting  plaintiff's 
cause  of  action  and  avoids  their  effect  by  setting  up  new  matter, 
and,  then,  by  a  subsequent  plea,  deny  all  the  matters  which  the 
other  plea  admits  to  be  true.  But  where,  as  in  our  system  of  pleading, 
the  defendant  may  plead  as  many  wholly  inconsistent  defenses  as  he 
chooses,  the  appearance  in  the  answer  in  due  order  of  the  pleas  in 
bar  is  merely  a  matter  of  form,  the  breach  of  which  will  not  be 
noticed,  imless  called  to  the  attention  of  the  court  by  a  special  ex- 
ception to  the  answer  and  the  defendant  given  an  opportunity  to 
amend  by  correcting  the  formal  error.     Towns  on  Pleading,  304. 

2.  The  second  assignment  complains  of  the  court  permitting  the 
defendant  to  introduce  in  evidence,  over  plaintiff's  objection  that 
it  was  immaterial  and  irrelevant,  a  certain  option  contract  given 
on  April  13,  1901,  by  the  defendant  De  Laune  to  B.  D.  Orr  and 
others  affecting  the  580  acre  tract,  of  which  the  350  acre  tract,  on  which 
the  commission  was  sued  for,  is  a  part.  In  connection  with  other  testi- 
mony, the  contract  was  admissible  as  a  circumstance  tending  to  dis- 
prove that  the  land  was  never  listed  by  the  defendant  with  Orr  & 
Dickey  for  sale  as  alleged  by  the  plaintiff.  This  was  a  material  allega- 
tion which  it  was  essential  for  plaintiff  to  prove.  The  contract  was 
incompatible  with  the  theory  that  defendant  during  the  period  of 
its  existence  placed  the  land  in  the  hands  of  Orr  &  Dickey  for  sale, 
«uid  is  a  circumstance  tending  to  show  that  it  was  the  only  agree- 
ment defendant  had  with  either  of  them  regarding  the  land,  as 
they  both  testified,  and  that  the  land  was  never  listed  by  Orr  & 
Dickey  for  sale  under  any  such  contract  as  plaintiff  alleged. 

8.  The  third  assignment  of  error  is  directed  against  two  separate 
and  distinct  rulings  of  the  court,  is  not  of  itself  a  proposition  nor 
is  it  followed  either  by  a  proposition  or  statement,  as  required  by 
the  rules  of  this  court.     It  will  not,  therefore,  be  considered. 

4.  We  are  unable  to  recognize  the  fourth  assignment  of  error  as 
a  proposition,  or  to  discern  from  the  statement  made  under  it  in 
appellant's  brief  what  matters  testified  to  by  the  plaintiff  on  the 
former  trial  were  admitted  in  evidence  over  the  objection  of  his 
counsel.  The  declarations  of  a  party  to  a  suit,  against  his  interest, 
are  admissible  in  evidence  against  him,  though  made  by  him  as  a 
witness  upon  a  prior  trial  of  the  case.  And  no  predicate,  such  as  is 
required  for  impeaching  a  witness,  need  be  laid  to  authorize  their 
introduction,  whether  such  declarations  were  contrary  to  what  he 
subsequently  swore  upon  the  other  trial  or  not.  It  not  appearing 
from  the  statements  that  plaintiff's  testimony  on  the  prior  trial, 
which  the  assignment  complains  of  being  introduced,  was  not  a 
declaration  against  his  interest,  it  must  be  presumed  in  favor  of 
the  ruling  of  the  court  that  it  did  not  err  in  admitting  such  testi- 
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5.  The  fifth  assignment  of  error  is  as  follows:  "The  court  com- 
mitted error  in  commenting  on  the  testimony  being  offered  by  the 
plaintiff,  as  shown  in  plaintiff's  bill  of  exception  No.  1,  as  well 
as  in  the  transcript  of  evidence.  In  the  remarks  complained  of 
the  court  expressed  an  opinion  touching  the  weight  of  the  testimony, 
spoken  in  the  hearing  of  the  jury,  and  the  same  were  equivalent 
to  an  oral  charge  to  the  jury  upon  the  weight  of  the  testimony 
and  bearing  directly  upon  the  construction  of  the  testimony  then 
offered,  and  tantamount  to  saying  that  such  testimony  should  be 
considered  in  defendant's  favor.'* 

The  remark  of  the  court  referred  to  in  the  assignment  was:  "I 
don't  see  why  the  defendant  should  want  to  object  to  that  part  of 
the  testimony,  that  part  is  right  square  in  favor  of  the  defendant 
on  that  particular  point.'*  The  exception  taken  to  such  remark  by 
plaintiff's  counsel  was  in  these  words:  '^We  except  to  the  remark 
of  the  court  on  that  particular  point,  giving  the  opinion  or  ex-» 
pression,  of  the  court  to  that  part  of  the  answer."  The  court  then 
said  to  the  jury:  "Now,  I  will  explain  what  1  meant;  it  does  not 
lie  in  defendant's  mouth  to  object  to  that  testimony,  for  I  can  see  no 
material  injury  that  could  be  done  the  defendant  by  it.  I  want  to 
explain  my  statement;  I  want  you  to  understand,  gentlemen  of  the 
jury,  I  am  making  no  remark  for  either  side^  I  simply  made  the 
remark  to  Mr.  Harris'  objection,  that  I  can  not  see  any  injurious 
effect  to  the  defendant  by  such  testimony."  After  this,  the  plain- 
tiff's counsel  read  the  answer  to  the  interrogatory,  which,  if  true, 
should  of  itself  have  defeated  their  client's  case.  They  must  have 
known  that  such  would,  in  view  of  all  the  evidence  in  the  case, 
be  the  effect  of  reading  the  answer.  No  comment  that  could  have 
been  made  by  the  judge  upon  the  answer  could  have  possibly  added 
anything  to  its  obvious  effect  upon  the  minds  of  any  intelligent  body 
of  men.  Therefore,  if  it  should  be  conceded  that  the  remark  of 
the  judge  was  improper,  it  could  not  possibly  have  prejudiced  or 
have  influenced  the  jury  in  finding  the  verdict.  If  the  answer  was 
true  the  plaintiff  had  no  case  as  against  a  general  denial,  and  it 
would  not  have  been  improper  for  the  court  to  have  so  instructed  the 
jury. 

6.  It  does  not  appear  from  any  statement  in  appellant's  brief 
under  the  sixth  assignment  of  error  that  the  plaintifPs  application 
for  a  continuance,  the  introduction  of  which  in  evidence  is  com- 
plained of,  did  not  contain  declarations  of  plaintiff  against  his 
interest,  or  what  exception  was  taken  by  him  to  its  introduction. 
In  the  absence  of  such  a  statement  it  will  not  be  considered.  Nor  will 
the  seventh  assignment  of  error  be  considered,  because  there  is  no 
statement  in  appellant's  brief  showing  what  the  testimony  referred 

-   to  in  the  assignment  was,  or  that  the  court  was  requested  by  plain- 
tiff to  instruct  the  jury  that  it  could  only  be  considered  for  the 
,  purpose  of  impeaching  plaintiff. 

7.  The  eighth  assignment  of  error  is  as  follows:  "The  court 
erred  in  the  first  paragraph  of  his  charge  in  instructing  the  jury 
that  they  must  find  that  De  Laune  agreed  to  allow  Orr  &  Dickey 
9,  commission  of  ten  percent  of  the  purchase  price  of  the  land  be- 
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cause  the  plaintiff  made  no  such  allegations  in  his  pleadings^  and 
none  were  made  by  the  defendant  raising  such  an  issue,  and  there 
was  no  fact  in  evidence  raising  such  an  issue,  but  on  the  contrary 
plaintiff  did  allege  that  he  did  not  know  what  arrangements  sub- 
sisted between  De  Laune  and  his  agents,  Orr  &  Dickey,  touching 
said  matter/' 

It  will  be  observed,  upon  reading  the  paragraph  of  the  charge 
referred  to  in  the  assignment,  that  it  submits  two  theories  either 
of  which  if  proved,  would  entitle  the  plaintiff  to  recover.  The 
first  is  made  to  hinge  upon  the  contract  alleged  to  have  been  made 
by  De  Laune  with  Orr  &  Dickey;  if,  under  it  the  land  was  listed 
by  defendant  to  them  for  sale  at  $100  per  acre,  and  they  were  au- 
thorized by  defendant  to  relist  the  land  with  Sterling  &  Bryan  for 
sale  at  the  same  price,  and  did  under  such  authority  so  relist  the 
land  and  agreed  on  their  own  account  to  allow  them  a  commission 
of  ten  percent  for  making  the  sale,  the  defendant  would  not  be 
bound  by  the  agreement  between  them  as  to  the  commission,  unless 
he  had,  in  his  contract  with  Orr  &  Dickey,  agreed  to  pay  them 
at  least  a  commission  of  ten  percent  for  making  the  sales.  For, 
imless  authorized  by  defendant,  Orr  &  Dickey  could  not  contract 
with  plaintiflPs  firm  so  as  to  bind  him  to  pay  a  greater  commission 
than  they  themselves  were  to  receive.  It  was,  therefore,  essential 
to  plaintiff's  recovery  upon  the  first  theory  submitted  by  the  charge 
for  him  to  prove  that  "De  Laune  agreed  and  promised  to  pay,  or 
allow  the  said  Orr  &  Dickey,  as  a  commission  for  their  services  in 
selling  said  land,  ten  percent  of  the  purchase  price.'*  As  it  is  not 
claimed  by  the  plaintiff,  nor  does  the  evidence  tend  to  show  that 
the  commission  defendant  agreed  to  pay  them  exceeded  ten  percent, 
the  court  did  not  err  in  so  instructing  the  jury. 

The  other  theory  presented  by  the  charge  is  that  Orr  &  Dickey, 
with  the  consent  and  authority  of  defendant,  authorized  Sterling 
&  Bryan  to  sell  the  land,  and  that  they,  with  the  authority  and 
consent  of  De  Laune,  and  acting  for  him,  agreed  to  allow  plain- 
tiff's firm,  as  compensation  for  their  services  in  making  the  sale, 
ten  percent  of  the  purchase  price  of  the  land.  In  submitting  this 
theory,  as  presented  by  the  charge,  plaintiff's  right  to  recover  was 
made  to  depend  upon  whether  the  defendant  in  his  contract  with 
Orr  &  Dickey  had  agreed  to  pay  them  a  commission  of  ten  percent 
or  not.  This  disposes  of  the  twelfth,  as  well  as  the  seventh,  assign- 
ment of  error. 

8.  It  is  deemed  sufficient  to  say,  in  disposing  of  the  thirteenth 
assignment  of  error,  that  the  first  paragraph  of  the  charge,  which 
18  again  complained  of  by  it,  fully  and  fairly  presents  the  law  upon 
every  phase  of  the  case  made  by  the  pleadings  and  evidence  upon 
which  the  plaintiff  could  recover,  and  the  jury  could  have  in  no 
way  been  misled  by  it. 

9.  It  was  not  contended  by  the  plaintiff  that  the  land  was  listed 
by  the  defendant  himself  with  Sterling  &  Bryan  for  sale;  but  their 
contention  was  that  it  was  listed  with  them  by  Orr  &  Dickey  with 
plaintiff's  authority.  In  view  of  this,  it  was  essential  to  plaintiff's 
recovery  that  such  aufliority,  either  express  or  implied,  should  be 
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proved,  unleBS  it  appeared  from  the  evidence  that  after  the  laad 
was  placed  by  defendant  with  Orr  &  Dickey  they  listed  it  with 
Sterling  &  Bryan,  and  defendant,  being  aware  of  such  fact,  con- 
sented for  plaintiffs  firm  to  sell  it  upon  the  terms  claimed  by  the 
plaintiff.  This  is  substantially  the  effect  of  the  second  paragraph 
of  the  charge,  which  the  fourteenth  assignment  complains  singled 
out  an  issue  in  the  case  upon  which  defendant  relied  and  gave  it 
undue  prominence.  The  defendant  was  entitled  to  have  the  issue 
of  Orr  &  Dickey^s  authority  to  place  the  land  for  sale  with  plaintiff's 
firm  directly  submitted  to  the  jury  for  its  determination,  and  af- 
firmatively instructed  to  return  a  verdict  for  him  if  such  issue  should 
be  decided  in  his  favor,  unless  such  unauthorized  act  of  Orr  ft 
Dickey  was  in  some  way  ratified  by  the  defendant.  The  issue  was 
in  itself  so  important  that  we  can  hardly  perceive  how  undue  promi- 
nence could  have  been  given  it,  and  are  satisfied  that  it  was  not  done 
by  the  charge. 

10.  The  court,  at  the  request  of  defendant,  instructed  the  jury 
that  if  it  believed  from  the  evidence  that  the  terms  of  the  contract, 
if  any,  with  Baker,  Tackberry  and  Scales  were  unauthorized  by 
De  Laune,  then,  before  it  could  render  a  verdict  against  the  de- 
fendant on  the  ground  of  ratification,  the  jury  must  find  that  he 
ratified  the  contract  with  a  full  knowledge  of  the  facts  and  its 
terms.  This  charge  is  assigned  as  error,  upon  the  grounds  that 
it  is  upon  the  weight  of  the  evidence;  that  it  is  inconsistent  with 
the  main  charge;  that  it  is  immaterial  what  the  terms  of  the  con- 
tract with  Baker  were,  except  as  to  the  price  of  the  land  and  terms 
of  payment;  that  it  gives  undue  prominence  and  emphasis  to  mat- 
ters already  submitted  by  the  main  charge,  and  because  no  matters 
of  fraud  or  mistake  were  pleaded  by  defendant.  It  is  essential  to 
the  ratification  by  the  principal  of  the  unauthorized  acts  of  his 
agent  or  of  another,  that  he  should  know  what  were  the  acts  of 
him  who  assumed  to  act  as  his  agent.  For  there  can  be  no  ratifica- 
tion of  unauthorized  acts  without  knowledge  of  them.  Therefore,  when 
an  agent  assumes  to  enter  into  a  contract  which  is  not  authorized 
by  liis  agency,  before  his  principal  can  be  said  to  have  ratified  it, 
it  must  be  proved  that  he  knew  or  was  charged  with  knowledge  of 
the  facts  regarding  the  transaction  and  the  terms  of  such  contract. 
One  theory  upon  which  this  action  is  based  is  that,  though  Orr  & 
Dickey  may  not  have  had  authority  to  list  defendant's  land  for  sale 
with  Sterling  &  Bryan,  yet  they  did  so  list  the  land  with  them, 
and  they  found  parties  with  whom  they  contracted  to  sell,  and  that 
defendant  ratified  what  they  had  done.  Now,  the  charge  simply 
informs  the  jury  that  before  defendant  can  be  held  to  a  ratification 
of  their  act  in  assuming  to  contract  for  him  it  must  be  proved 
that  he  had  full  knowledge  of  the  facts  in  relation  to  and  of  the 
terms  of  the  contract.  We  can  perceive  no  inconsistency  in  this 
with  anything  in  the  main  charge,  nor  that  it  is  on  the  weight  of 
the  evidence,  nor  that  it  gives  undue  prominence  to  the  issue  of 
ratification,  nor  that  it  touches  on  fraud  or  mistake.  But  we  will 
say  here,  that  if  a  different  contract  was  made  than  the  one  alleged 
and  the  facts  in  relation  to  it  and  its  terms  were,  either  through 
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fraud  or  mistake^  withheld  from  the  defendant^  he  could  not  be 
deprived  of  his  right  to  have  the  law  upon  the  issue  of  ratification 
submitted,  because  the  evidence  may  have  tended  to  show  that  his 
lack  of  knowledge  of  matters  essential  to  its  ratification  was  induced 
by  the  fraud  or  mistake  of  other  parties. 

11.  What  we  have  said  in  considering  the  second  assignment 
of  error  is  applicable  to  the  first  proposition  under  the  seventeenth, 
and  demonstrates  that  the  proposition  can  not  be  maintained.  We 
also  overrule  the  second  proposition,  for  there  was  evidence  tending 
to  show  that,  if  the  property  was  listed  by  Orr  &  Dickey  with  plain- 
tiff's firm,  it  was  done  under  the  written  contract  of  April  13,  1901, 
referred  to  in  this  assignment.  We  likewise  overrule  the  third  propo- 
sition because  such  written  contract  is  absolutely  incompatible  with 
the  allegations  upon  which  plaintiff  seeks  to  recover  the  commission 
sued  for. 

We  have  thus  considered  and  disposed  of  all  the  assignments  of 
error,  and,  finding  none  well  taken,  afiBrm  the  judgment. 

Affirmed. 

Writ  of  error  refused. 


San  Jacinto  Oil  Company  v.  Texas  Company. 

Decided  November  13,  1907. 

1. — ^Assigiuiieiit  of  Error — ^Propogltion  not  Gemajie. 

A  propoBition  as  to  what  the  proper  measure  of  damage  should  be  in  a 
given  case,  is  not  germane  to  an  assignment  of  error  which  merely  complains 
of  the  insufficiency  of  the  evidence  to  establish  market  value. 

8. — Contract — ^Breach — ^Defense. 

In  a  suit  for  damages  for  breach  of  contract  to  deliver  oil,  the  failure  of 
plaintiff  to  make  due  demand  for  the  oil  can  not  be  urged  as  a  defense  when 
the  evidence  shows  that  the  defendant  did  not  justify  its  refusal  to  deliver 
the  oil  at  the  time  demand  was  made,  on  that  ground. 

3. — Contract  to  Pnmish   Oil — Constmction. 

Under  a  contract  by  an  oil  producing  company  to  furnish  a  certain  quantity 
of  oil  per  month,  the  company  would  'be  bound  to  furnish  said  quantity 
whether  its  own  wells  produced  the  same  or  not.  But,  even  if  a  proper  con- 
struction of  the  contract  limited  the  liability  of  the  defendant  to  the  quantity 
of  oil  produced  by  its  own  wells,  the  burden  was  on  defendant  to  show  that  its 
wells  did  not  produce  so  much  oil,  and  in  the  absence  of  suc^  proof  it  can  not 
complain  of  a  judgment  against  it. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

A.  B.  Flanary,  ChenauU  O'Brien  and  Chester  &  Da  Ponte,  for 
appellants. 

A.  D,  Lipscomb,  for  appellee. 

FLY,  Associate  Justice. — ^Appellee  sued  appellant  to  recover  dam- 
ages alleged  to  have  arisen  from  a  breach  of  contracts  to  deliver  crude 
petroleum  oil.  The  cause  was  tried  by  the  court,  without  a  juiy, 
and  judgment  was  rendered  for  appellee  for  $41,971.12. 
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We  adopt  the  following  concliisionB  of  fact  of  the  trial  judge: 
"On  the  21st  day  of  Febraary,  1902,  the  Texas  Fuel  Co.,  by  its 
president  entered  into  a  contract  with  the  defendant  oil  company, 
as  alleged  in  plaintiffs  petition,  whereby  the  defendant  oil  company 
obligated  itself  to  deliver  said  Texas  Fuel  Company  20,000  barrels 
of  oil  per  month  for  a  period  of  twelve  months  beginning  May,  1902, 
for  which  it  was  to  be  paid  three  cents  per  barrel,  and  thereafter, 
on  the  22d  day  of  February,  1902,  another  contract  was  entered  into 
between  said  parties  whereby  the  same  amount  of  oil  was  to  be 
delivered  during  the  same  period  of  time,  and  to  be  paid  for  at  the 
same  price.  The  said  contracts  are  in  substance  and  in  form  the 
same,  except  that  the  first  mentioned  contract  provides  that  Hhe 
lands  upon  which  are  located  the  wells  from  which  the  oil  above  sold 
is  to  be  delivered  is  in  block  37,  Spindle  Top  Heights  Addition,' 
whereas,  the  second  of  said  contracts  provides  that  ^the  lands  upon 
which  are  located  the  wells  from  whicn  the  oil  above  sold  is  to  be 
delivered  is  in  block  37,  San  Jacinto  No.  1,  of  Spindle  Top  Heights/ 

"After  the  execution  of  said  contract  the  Texas  Fuel  Company 
transferred  all  of  its  assets  and  property,  including  these  contracts, 
to  the  plaintiff,  Texas  Company,  and  tiiat  the  plaintiff,  Texas  Com- 
pany, assumed  all  of  the  liabilities  of  tiie  said  Texas  Fuel  Com- 
pany, and  became  entitled  to  all  of  its  assets.  That  the  plaintiff, 
Texas  Company,  was  a  larger  and  more  solvent  company  than  the 
said  Texas  Fuel  Company,  and  had  greater  facilities  for  handling 
the  business  it  was  engaged  in  than  the  said  Texas  Fuel  Company. 

"The  defendant  oil  company  through  its  president  knew  of  said 
transfer,  and  ratified  and  approved  the  same,  and  dealt  with  said 
Texas  Company  and  had  considerable  correspondence  with  said 
company  with  reference  to  its  obli^tion  tmder  said  contract  with 
reference  to  the  performance  of  said  contract,  and  it  did  not  ques- 
tion said  transfer  in  any  manner;  but,  on  the  other  hand,  confinned 
the  same,  and  treated  and  recognized  the  contract  as  being  in  foroe 
and   subsisting  between  it  and  the  plaintiff. 

"The  defendant  did  not  deliver  any  oil  at  any  time  under  the 
terms  of  said  contract,  although  frequent  demand  was  made  upon 
it  by  the  plaintiff  to  make  delivery,  the  first  of  said  depiands  being 
made  on  about  the  1st  of  May,  and  the  same  having  been  made 
monthly  thereafter  up  to  November,  1902.  I  further  find  that  in 
answer  to  each  of  these  demands  the  defendant  conceded  its  obli- 
gation to  deliver  the  oil  demanded  until  by  letter  of  the  2d  day 
of  October,  1902,  the  defendant,  through  its  president,  wrote  to  the 
plaintiff  as  follows: 

"'Answering  yours  of  the  30th,  we  can  not  see  any  use  in  your 
demanding  oil  from  our  company  when  we  have  none.  If  you  can 
tell  us  how  to  get  40,000  barrels  of  oil  per  month  we  will  be  greatly 
obliged  to  you. 

"After  the  appointment  of  Geo.  W.  Armstrong  as  receiver  of 
the  San  Jacinto  Oil  Company,  plaintiff  made  demand  upon  him 
for  the  delivery  of  the  oil  under  the  contract,  and  he  declined  to 
deliver  it. 

"There  was  no   evidence    as   to   the   amount   of  oil   produced   in 
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May,  but  according  to  the  testimony  of  W.  E.  Hawkins,  the  wells 
produced  from  artificial  pressure  from  June  3  to  June  29,  1902; 
well  No.  1  produced  6,818  barrels;  from  July  1  to  July  18,  4,043 
barrels;  from  July  18  to  October  18,  1902,  1,406  barrels;  said  wells 
produced  no  other  oil  from  said  3d  day  of  June  to  the  18th  day 
of  October.  The  defendant  company  used  every  reasonable  effort 
to  nroduce  oil  from  said  wells  during  said  period  of  time.  On  the 
3d  "day  of  October,  1902,  the  defendant  company  brought  in  a  new 
well,  which  was  begun  in  July,  1902,  which  is  called  well  No.  3,  that 
said  well  flowed  of  its  own  pressure  from  the  3d  day  of  October, 
1902,  up  to  the  5th  day  of  January,  1903,  when  it  ceased.  The 
evidence  is  insufiicient  to  show  what  amount  of  oil  was  produced 
from  the  3d  day  of  October,  1902,  to  the  date  of  the  appointment 
of  receiver  from  well  No.  1,  and  what  was  produced  from  well  No. 
3,  the  oil  from  both  of  said  wells  having  been  run  in  the  same 
storage  tank.  Nor  is  the  testimony  sufficient  to  show  what  the 
production  for  each  day,  or  week  or  month  amounted  to  during 
said  period  of  time ;  but .  the  total  amount  of  oil  produced  from 
the  3d  day  of  October,  1902,  to  the  18th  day  of  January,  1903, 
amounts  to  102,364  barrels,  and  the  average  daily  production  during 
said  period  of  time  would  be  1,145  barrels,  which  is  ascertained 
by  dividing  the  number  of  days  into  the  total  amount  of  oil  pro- 
duced. 

"The  said  company  was  placed  in  the  hands  of  Geo.  W.  Arm- 
strong as  receiver  by  a  court  of  competent  jurisdiction  on  the  18th 
day  of  January,  1903.  Said  G.  W.  Armstrong  continued  to  operate 
said  well  during  the  remainder  of  the  term  of  said  contract,  and 
produced  from  well  No.  1  3,000  barrels  of  oil  between  the  18th 
day  of  January  and  the  31st  day  of  January  and  from  Well  No.  1 
between  the  4th  day  of  March  and  the  16t;h  day  of  March  6,000 
barrels  of  oil,  and  from  well  No.  3  from  the  16th  day  of  April 
until  the  Ist  day  of  May,  7,500  barrels,  and  all  of  said  oil  came 
from  defendant's  land  in  block  37. 

^^1  find  that  the  market  price  of  oil  during  the  month  of  May 
was  8c  per  barrel,  during  the  month  of  June  3  1-3c;  July,  31-3c; 
August,  17y2c;  September,  17^4^;  October,  17%c;  November,  17%c; 
December,  40c;  January,  62c;  February,  55c;  March,  73c;  April, 
75c.'^ 

The  first  assignment  of  error  assails  the  judgment  of  the  trial 
court  because  there  was  no  evidence  of  the  market  valu^  of  oil 
within  twenty-four  hours  of  the  time  delivery  thereof  was  demanded 
by  appellee.  The  statement  of  the  evidence  of  the  different  wit- 
nesses on  the  market  value  of  oil  from  May,  1902,  to  May,  1903, 
is  a  complete  answer  to  this  assignment  of  error.  There  was  suffi- 
cient testimony  to  sustain  the  finding  of  the  trial  judge  as  to  market 
value.  We  will  not  entertein  a  proposition  as  to  what  the  measure 
of  damages  should  be  in  cases  like  the  present,  formulated  under 
an  assignment  which  merely  complains  of  the  insufficiency  of  the 
testimony  to  establish  mariket  value.  The  second  assignment  of 
error  is  only  a  reiteration  of  the  first. 

The  third  assignment  of  error  attacks  the  judgment  of  the  trial 
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court   *T)ecaii8e  the   testimony  fails  to  show  that  plaistifE   had  de- 
manded delivery  of  the  oil  within  not  less  than  24  hours  before 
the  delivery  was  required  to  be  made  as  provided  by  the  contract" 
There  was  evidence  of  constant  demands  being  made  for  the  oil  by 
appellee  and  it  was  refused,  not  because  24  hours  notice  had  not 
been  given,  but  because   appellant  had  other  contracts  to  fill   and 
did  not  have  the  oil  to  spare.     In  May,  1902,  appellant  acknowl- 
edged receipt  of  a  demand  for  oil  and  promised  to  notify  the  as- 
signor of  appellee  when  appellant  was  ready.     On  July  11,   1902, 
appellant  wrote:     "We  do  not  see  any  immediate  prospect  of  being 
able  to  deliver  oil  on  our  contract.**     On  July  16,  1902,  appellant 
wrote:    *^e  expect  to  treat  you  fairly,  but  if  you  get  any  oil  from 
us  you  will  have  to  be  patient.**    On  July  19,  1902,  appellant  wrote: 
'^Just  as  soon  as  possible  we  shall  begin  delivering  oil  to  yon  and 
are  making  every  effort  to  get  ready  to  do   so.**     On  August  16, 
1902,  J.   B.   CranfiU,  president  of  the   San  Jacinto   Oil   Company, 
appellant,  wrote  a  letter  to  'T)ear  Brother  Freeman,**  who  was  secretaiy 
of  the  Texas  Company,  appellee,  wanting  to  borrow  oil.    On  Septem- 
ber  27,   1902,   appellant  wrote  to   appellee:     ''Answering  yoars  of 
the  25th,  our  wells  have  not  produced  as  much  as  1,000  barrels  of 
oil  since  they  ^ceased  to  flow.     One  of  our  wells  has  turned  out  to 
be  a  salt  water  well.     We  do  not  see  any  chance  of  delivering  yon 
oil  on  our  contract.**     On  October  2,  1902,  the  following  terse  ^d 
emphatic  letter  was  written  by  appellant  to  appellee:     ^'Answering 
yours  of  the  30th,  we  can  not  see  any  use  in  your  demanding  ou 
from  us  when  we  have  none.     If  you  can  tell  us  how  to  get  40,000 
barrels  of  oil  per  month  we  will  be  greatly  obliged  to  you.**     Ap- 
pellant has  just  now  waked  to  the  importance  of  twenty-four  hours 
notice   being   given  when  at  that  time  it   chafed   under  notice   of 
any  number  of  hours,  and  urged  the  futility  of  demands  for  com- 
pliance  with  its   contract.     The  letter  of   October  7,   1902,  was   a 
virtual    repudiation    of   the    contract    because,    'It   would   take    the 
entire  output  of  about  four  wells  at  Beaumont  under  present  con- 
ditions to  fill  your  contract.**    The  notice  of  twenty-four  hours  cut  no 
figure  at  the  time  of  the  repudiation  of  the  contract  and  can  not 
now   be   made   an  excuse   for  the  breach.     Appellant   gave   as   the 
reason  of  its  repudiation  of  the  contract  that  it  had  more  contracts 
than  it  could  fill,  and  not  that  twenty-four  hours  notice  had  not 
been  given.     It  seemed  to  desire  to  escape  notices  rather  than  to 
invite  them. 

It  may  be,  as  held  by  the  trial  court,  that  only  oil  produced  from 
wells  of  appellant  was  to  be  furnished  by  it  to  appellee,  and  that 
it  would  be  excused  from  any  greater  default  than  that  production, 
but  if  that  be  true  and  the  wells  did  not  produce  sufficient  oil  to 
meet  the  contract,  it  was  a  matter  of  defense  and  peculiarly  within 
its  knowledge  and  it  should  have  shown  the  amount  of  production. 
It  did  show  the  production  for  several  months  beginning  with  June, 
1902,  and  as  it  did  not  show  how  much  was  produced  in  May  the  court 
was  authorized  to  presume  that  in  that  month  it  produced  the  foU 
amount  necessary  to  meet  the  terms  of  the  contract.  The  evidence 
of  appellant  failing  to  show  the  amount  of  oil  produced  each  month 
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from  October  3,  1902,  to  January  18,  1903,  but  the  total  amount 
produced  in  that  time  was  shown,  appellant  has  no  cause  to  com- 
plain because  the  amount  for  each  day  was  ascertained  by  dividing 
the  whole  number  of  barrels  by  the  whole  number  of  days. 

A  strict  and  proper  construction  of  the  contracts  between  ap- 
pellant and  the  Texas  Fuel  Company  would  require  the  ruling  that 
appellant  should  furnish  40,000  barrels  of  crude  oil  per  month 
for  a  period  of  twelve  months,  whether  its  wells  produced  that 
much  or  not,  and  the  ruling  of  the  trial  court  which  restricted  its  ob- 
ligation to  furnishing  only  the  amount  it  produced  each  month  out 
of  its  own  wells  was  too  favorable  to  appellant  to  open  up  any 
ground  for  reasonable  complaint  on  its  part.  The  court  was  very 
lenient  with  and  liberal  to  appellant  in  his  judgment  on  the  con- 
tracts. It  would  have  been  absolutely  unreasonable  for  the  court 
to  require  appellee  to  show  the  amount  of  oil  produced  by  appellant 
each  month,  because,  in  the  first  place,  it  would  have  been  requiring 
an  impossibility  and,  in  the  next  place,  would  have  been  requiring 
appellee  to  prove  something  that  did  not  devolve  on  it  in  making 
out  its  case  under  the  contracts.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Carver,  Frierson  &  Company  v.  N.  C.  Graves. 

Decided  November  16,  1907. 

l.-^!k>]Ltraot  to  Buy— Breach — Chaise. 

In  a  suit  for  damxiges  for  breach  of  a  contract  to  buy  a  lot  of  cotton, 
the  owner  having  sold  the  cotton  at  a  reduced  price  and  it  being  a  controverted 
issue  whether  or  not  he  used  due  diligence  in  making  said  sale,  it  was 
error  for  the  court  to  charge  the  jury  that  the  measure  of  damage  was  the 
difference  between  the  contract  price  and  the  price  obtained,  thus  taking 
from  them  the  question  of  diligence  in  reselling  the  cotton. 

2. — ^Same— Diligence. 

Where  the  buyer  ol  property  refuses  to  receive  the  same  as  per  contract, 
and  the  seller  adopts  the  remedy  of  reselling,  it  is  his  duty  to  resell  in  a 
reasonable  time  and  at  the  best  price  he  can  reasonably  obtain,  and  when 
the  evidence  leaves  any  room  for  controversy  as  to  whether  he  has  pursued 
this  course,  the  issue  is  one  of  fact  for  the  jury. 

S. — ^Pleading — General  DenlaL 

Where  an  issue  is  tendered  or  raised  by  plaintiff's  petition,  a  general 
denial  is  sufficient  to  admit  defensive  evidence. 

Appeal  from  the  County  Court  of  Tarrant  County.     Tried  below 
before  Hon.  R.  F.  Milam. 

Spoonts,  Thompson  &  Barwise  and  L.  M.  Nebleti,  for  appellants. — 
The  measure  of  damages  for  failure  to  receive  and  pay  for  the  per- 
sonal property  under  contract  of  sale,  is  the  market  value  of  the 
property  at  the  time  and  place  of  delivery,  with  interest,  and  not 
the  dijfference  between  the  contract  price  and  what  the  plaintiff 
Vol.  XLVII.  CWl— SI. 
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at  some  indefinite  time  after  the  breach  realized  for  the  property. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Godair,  3  Texas  Civ.  App.,  514;  Adler 
V.  Kiber,  5  Texas  Civ.  App.,  415;  Wells-Fargo  &  Co.  v.  Battle, 
5  Texas  Civ.  App.,  532;  Brunswig  v.  Kramer,  2  App.  C.  C,  804; 
Texas  &  Pac.  Ry.  Co.  v.  Williams,  1  App.  C.  C,  249;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Jessee,  2  App.  C.  C,  403-8;  Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Scott,  2  App.  C.  C.,  140;  Guice  v.  Crenshaw,  60 
Texas,  344;  3  Parsons  on  Contracts,  209;  2  Sutherland  on  Dam- 
ages, 359-365;  Williams  v.* Woods,  16  Md.,  220;  21  Am.  &  Eng. 
Ency.  of  Law  (Ist  ed.),  578. 

Beckham  &  Beckham,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  sold  appellants  twen- 
ty-four bales  of  cotton  of  the  aggregate  weight  of  twelve  thousand 
four  hundred  and  fifteen  pounds  to  be  delivered  on  the  cars  at 
Tioga,  Texas,  claiming  and  offering  evidence  to  show  that  he  had 
sold  the  cotton  at  fifteen  and  three-fourths  cents  per  pound,  while 
the  appllants  contended  and  offered  evidence  tending  to  show  that 
the  price  was  fourteen  and  three-fourths  cents.  Appellants  refused 
to  receive  the  cotton  and  this  suit  was  brought  to  recover  the  dif- 
ference between  the  contract  price  and  the  price  at  which  appellee 
subsequently  sold  it  to  another  purchaser.  Appellee  alleged  that 
he  had  been  compelled  by  reason  of  a  decline  in  the  market  to 
sell  the  cotton  at  thirteen  and  81-100  cents  per  pound,  alleging 
that  that  was  the  highest  price  obtainable  for  the  same.  The  only 
defense  was  a  general  denial.  The  evidence  tended  to  prove  that 
appellee  did  not  resell  the  cotton  until  after  what  was  described  in 
the  testimony  as  "the  Sully  failure,^  which  took  place  about  a  week 
after  the  cotton  had  been  delivered  on  the  cars  at  Tioga,  and  that 
this  failure  was  followed  by  a  sudden  decline  of  two  cents  per  pound 
in  the  price  of  cotton.  Appellee  testified  that  the  price  at  which 
he  sold  the  cotton  was  the  best  he  could  obtain  after  diligent  efforts, 
but  whether  he  offered  to  pell  t>ie  cotton  within  a  reasonable  time 
was  a  matter  of  inference  from  the  circumstances  about  which  there 
might  arise  a  difference  of  opinion.  It  is  at  least  doubtful  from 
the  evidence  whether  he  made  any  effort  to  sell  the  cotton  for  a  week 
or  more  after  appellants  refused  to  take  it. 

The  court  instructed  the  Jury  to  measure  the  damages  by  the  differ- 
ence between  the  contract  price  and  the  price  obtained  in  the  resale  of 
the  cotton.  One  ground  of  objection  to  this  charge,  in  effect,  is  that 
it  took  from  the  jury  the  issue  of  reasonable  diligence  on  the  part 
of  appellee  in  his  effort  to  make  a  resale  of  the  cotton  after  the 
breach.  It  is  undoubtedly  the  duty  of  the  seller  in  adopting  the 
remedy  chosen  in  this  instance  to  resell  within  a  reasonable  titae 
and  at  the  best  price  he  can  reasonably  obtain — ^that  is  to  say,  he 
must  pursue  the  course  "which  prudence  would  dictate  to  a  man 
of  ordinary  prudence/'  Waples  v.  Overaker,  77  Texas,  7,  and  au- 
thorities there  cited.  But  where  the  circumstances  leave  any  room 
for  controversy  as  to  whether  he  has  pursued  this  course,  the  issue 
is  one  of  fact  for  the  determination  of  the  jury.    It  is  contended, 
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however,  in  behalf  of  the  appeUee,  that  in  this  instance  the  issue 
was  not  raised  by  the  pleadings,  but  it  seems  to  us  that  it  was 
tendered  by  the  petition  itself,  and  if  in  any  case  it  would  be  neces- 
sary for  the  defendant  to  plead  it  specially,  it  was  not  so  in  this 
instance.     The  general  denial  was  suflScient. 

Because  the  court  erred  in  the  charge  on  the  measure  of  dam- 
ages, the  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


E.  F.  SwENsoN  V.  J.  F.  McKay. 

Decided  November  16,  1907. 

Contested  Eleotion— Filing  Notice— Statute  Constmed. 

The  fact  that  the  contestant,  in  an  action  to  contest  the  election  to  the 
office  of  district  and  county  clerk,  failed  to  file  in  the  court  having  jurisdic- 
tion copies  of  the  notice  of  contest  and  statepient  of  the  grounds  within 
thirty  days  after  >etum  day  of  the  election,  will  not  defeat  the  jurisdiction 
of  the  court.  The  only  limitation  as  to  time  in  the  statute  (Savles  Rev 
Stats.,  articles  1798  and  1801)  is  that  relating  to  the  time  within  which 
the  notice  of  contest  and  statement  of  grounds  is  to  be  served  on  the  con- 
testee. 

Appeal  from  the  District  Court  of  Parmer  Coutfty.  Tried  below 
before  Hon.  J.  N.  Browning. 

Barcus  £  North,  for  appellant. 

John  P.  Slaton,  for  appellee. 

SPEER,  Associate  Justice.— This  is  a  contested  election  case 
in  which  the  District  Court  sustained  a  motion  to  dismiss  for  want 
of  jurisdiction  to  hear  the  contest  because  the  notice  of  contest  was 
not  filed  in  the  District  Court  within  thirty  days  from  the  return 
day  of  the  election.  The  contestant  has  appealed. 

On  May  7,  1907,  an  election  was  held  in  Parmer  County  for  the 
purpose  of  selecting  a  county  site  and  electing  county  officers,  at 
which  election  the  appellant  and  appellee  were  candidates  for  the 
office  of  district  and  county  clerk.  On  May  8,  1907,  the  Commis- 
sioners Court  of  Deaf  Smith  County,  to  which  county  Parmer 
County  was  attached  for  judicial  purposes,  canvassed  the  returns 
and  declared  appellee  elected  to  the  office.  On  June  4,  1907,  ap- 
pellant served  appellee  with  written  notice  of  his  intention  to  con- 
test his,  appellee's,  election,  stating  the  grounds  on  which  he  would 
base  such  contest.  On  June  20,  1907,  appellants  petition,  accom- 
Danied  by  a  copy  of  the  notice  of  contest,  was  filed  in  the  District 
Court  by  D.  0.  Stallin^s,  clerk  pro  tempore.  Appellee  filed  his 
answer  on  the  same  day,  and  four  days  later,  when  the  case  was 
called  for  trial,  he  filed  his  motion  to  dismiss  for  want  of  juris- 
diction, which,  as  has  already  been  stated,  the  court  sustained. 

Whether  or  not  the  Jud^rment  of  the  District  Court  in  dismissing 
the   contest  for  want  of  jurisdiction  is   correct  depends   upon   th^ 
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construction  to  be  placed  on  articles  1798  and  1801  of  Sayles'  Texas 
Civil  Statutes  regulating  the  procedure  in  contested  election  cases. 
The  first  article  referred  to  reads:  **Any  person  intending  to  con- 
test the  election  of  any  one  holding  a  certificate  of  election  as  a 
member  of  the  Legislature,  or  for  any  oflSce  mentioned  in  this  law, 
shall  within  thirty  days  after  the  return  day  of  election  give  him 
a  notice  thereof  in  writing  and  deliver  to  him,  his  agent  or  attorney, 
a  written  statement  of  the  ground  on  which  such  contestant  relies 
to  sustain  such  contest.  By  the  'return  day*  is  meant  the  day  on 
which  the  votes  cast  in  said  election  are  counted  and  the  official 
result  thereof  declared;*'  while  the  second  provides:  "If  the  con- 
test be  for  the  validity  of  an  election  for  any  State  office  except 
the  office  of  Governor  and  Lieutenant  Governor,  or  for  any  district 
office,  except  members  of  the  Legislature,  or  for  any  county 
office,  a  copy  of  the  notice  and  statement  of  the  contestant  and  of 
the  reply  thereto  of  the  contestee  served  on  the  parties,  shall  be 
filed  with  the  clerk  of  the  court  having  jurisdiction  of  the  case/' 

It  will  be  observed  that  the  only  limitation  as  to  time  is  that 
relating  to  the  time  within  which  the  notice  of  contest  and  state- 
ment of  grounds  is  to  be  served  on  the  contestee.  The  article  re- 
quiring copies  of  these  papers  to  be  filed  with  the  clerk  of  the  court 
having  jurisdiction  does  not  prescribe  any  time  within  which  such 
copies  are  to  be  filed.  We  do  not  feel  at  liberty  to  read  into  the 
statute  a  requirement  which  the  Legislature  has  failed  to  place 
there,  and  which  it  could  so  easily  have  done  had  it  seen  fit.  It 
is  significant  that  article  1804-1,  with  reference  to  contesting  the 
validity  of  an  election  for  members  of  the  Legislature  does  require 
that  a  copy  of  the  notice,  statement  and  reply  served  upon  the 
parties  shall  be  filed  with  the  district  returning  officer  within 
twenty  days  after  service.  No  other  article  of  the  statutes,  so  far 
as  we  have  been  able  to  discover,  declares  the  time  within  which 
such  copies  are  to  be  filed  in  the  District  Court.  We  think  ap- 
pellant has  complied  literally  with  the  statutes  in  his  efforts  to  con- 
test appellee's  election,  and  that  the  trial  court  erred  in  dismissing 
the  cause  for  want  of  jurisdiction. 

The  cases  of  Lindsey  v.  Luckett,  20  Texas,  516,  and  Wright  v. 
Fawcett,  42  Texas,  203,  holding  in  effect  that  a  compliance  with 
the  terms  of  the  statute  is  jurisdictional,  are  not  in  conflict  with 
our  holding^,  since,  in  the  first  case,  the  notice  of  contest  was  not 
served  within  the  time  prescribed  by  law,  and  in  the  second,  while 
there  was  an  allegation  that  contestant  had  within  thirty  days  noti- 
fied the  contestee  that  he  would  contest  the  validity  of  the  cer- 
tificate of  election,  there  was  nothing  to  show  how  said  notice 
was  served. 

It  has  been  pointed  out  in  Messer  v.  Cross,  63  S.  W.  Rep.,  169, 
that  when  these  cases  were  decided  the  Constitution  then  in^  force 
did  not  confer  jurisdiction  upon  the  District  nor  the  Commissioners* 
Court  to  try  contests  of  elections,  while  article  5,  section  8,^  of  the 
present  Constitution  expressly  dves  to  the  District  Court  jurisdic- 
tion in  such  matters,  and  while  it  is  proper  for  the  Lesnslatiire 
to  limit  the  manner  in  which  a  court  of  general  jurisdiction  shall 
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exercise  its  power  in  eases  of  a  designated  character^  so  as  to  render 
such  court  a  special  tribunal  for  the  trial  of  such  cases,  yet  a  sub- 
stantial compliance  with  such,  legislative  requirements  is  all  that 
should  be  required  to  entitle  one  to  a  hearing. 

The   judgment    of   the    District    Court   is   therefore    reversed    and 
the  cause  remanded  for  a  hearing  on  the  merits. 

Reversed  and  remanded. 


M.  M.  Hendebson  et  al.  v.  J.  A.  Eushino  et  al. 

Decided  November  16«  1007. 

1. — ^Express  Tmit — Statute  of  Frauds — ^Segistration  Statntes. 

In  pursuance  of  an  agreement  between  P.  and  M.  that  P.  should  buy  a 
certain  tract  of  land  for  M.,  P.  bought  the  land,  taking  the  deed  in  his  own 
name  and  executing  his  notes  for  part  of  the  purchase  money.  M.  furnished 
part  of  the  monev  with  which  to  pay  the  notes  and  rendered  certain  valuable 
services  to  P.  After  the  notes  were  all  paid  P.  conveyed  the  land  to  M. 
in  consummation  of  the  agreement;  but  before  this  deed  was  recorded  a 
creditor  of  P.  fixed  an  attachment  lien  on  the  land  and  bought  in  the  same 
at  sheriff's  sale.  In  a  suit  of  trespass  to  try  title  for  the  land  by  M.  against 
the  creditor^  held,  that  M.  was  entitled  to  recover.  The  agreement  between 
M.  and  P.  constituted  a  parol,  express  trust  which  was  subject  neither  to 
the  statute  of  frauds  nor  to  the  registration  statutes. 

2. — ^EzeontioiL  Sale — ^Innocent  Purchaser. 

A  judgment  creditor  who  buys  in  land  at  sheriff's  sale  and  merely  credits 
the  amount  of  his  bid  on  his  judgment,  can  not  invoke  the  doctrine  of  inno- 
cent purchaser  for  value. 

ON   BEHEABING. 

8w— Land — ^Tnut  Estate. 

The  rule  that  the  facts  which  show  a  trust  in  land  must  exist  at  the 
instant  the  title  passes,  and  that  no  prior  or  subsequent  agreements  of  the 
parties  will  create  a  trust*  is  true  only  of  resulting  trusts  and  not  of  parol 
•zprees  trusts. 

4. — Parties — ^Unneoessary  Joinder  of  Wife — Judgment  Conclusive. 

Where  the  wife  unnecessarily  Joins  with  the  husband  in  a  suit  for  com- 
munity land  and  no  objection  is  interposed  bv  the  defendant,  the  judgment 
rendered  will  conclude  both  husband  and  wife,  and  the  misjoinder  is  not 
cause  for  reversal. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below 
before  Hon.  L.  B.  Davis,  Special  Judge. 

J.  P.  Word,  Levi  Herring,  J.  H.  Cureion  and  John  J.  Hiner,  for 
appellants. — One  who  purchases  property  for  the  use  and  benefit 
of  another,  has  no  beneficial  interest  therein,  but  holds  the  same 
as  trustee  for  the  real  owner,  and  an  execution  sale  against  the 
apparent  owner  of  such  property  passes  no  title  thereto  as  against 
the  real  owner,  in  the  absence  of  fraud.  Wethered  v.  Boon,  17 
Tftxas,  146:  Bame^^t  v.  Tincent,  69  Texas,  685;  Bumham,  Hanna, 
Hunger  &  Co.  v.  McMichael,  6  Texas  Civ.  App.,  500. 

Appellees  haviner  bought  the  land  in  controversy  at  execution 
sale  and  credited  the  amount  bid  on  their  judgment,  took  the  land 
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charged  with  all  the  rights  and  equities  in  favor  of  appellants. 
McKamey  v.  Thorp,  61  Texas,  648;  Bamett  v.  Vincent,  69  Texas, 
685;  Wethered  v.  Boon,  17  Texas,  146. 

E,  B.  Robertson  and  C.  M.  Cureton,  for  appellees. — The  court  did 
not  err  in  rendering  judgment  in  favor  of  the  defendants  because 
under  the  law  that  was  the  only  judgment  which  could  have  been 
rendered,  under  the  conclusions  of  fact  found "  bv  the  court,  there 
having  been  no  trust  proven  nor  found  by  the  court.  Again,  where 
property  is  purchased  by  one  person,  for  part  cash  and  balance  on 
credit  of  the  purchaser,  the  fact  that  another  person  may  after- 
wards furnish  money  with  which  to  pay  the  deferred  payments 
does  not  create  any  trust  relationship.  In  order  to  create  a  trust 
in  land  the  money  must  have  been  furnished  by  the  cestui  que  trust 
at  the  time  the  title  is  taken  in  the  purchaser,  and  no  after  pay- 
ments can  have  the  effect  to  create  the  trust  relationship.  Lacy  v. 
Clements,  36  Texas,  661,  663;  Williams  v.  San  Saba  Co.,  59  Texas, 
442-445;  Arnold  v.  Ellis,  20  Texas  Civ.  App.,  271;  Caldwell  v. 
Bryan's  Executor,  20  Texas  Civ.  App.,  174;  Oury  v.  Saunders,  77 
Texas,  282. 

SPEET?,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  instituted  by  appellant  M.  M.  Henderson,  joined  by  her  hus- 
band (Simon  Henderson),  to  recover  from  appellees  a  lot  of  land 
situated  in  the  town  of  Walnut  Springs,  Texas.  The  court  before 
whom  the  case  was  tried  entered  a  judgment  for  the  defendants 
and  the  plaintiffs  have  appealed. 

The  contention  of  appellants  is  that  upon  the  facts  found  by 
the  District  Judge,  there  being  no  statement  of  facts,  judgment 
should    have   been    entered    in    their    favor.     The   facts    found    are: 

*T  find  that  both  plaintiffs  and  defendants  claim  the  land  de- 
scribed in  the  plaintiflfs'  plea  from  a  common  source,  to  wit:  Cham- 
bers. That  the  plaintiffs  claim  through  a  deed  from  said  Cham- 
bers to  P.  Henderson  dated  January  10,  1901,  and  filed  for 
record  on  December  10,  1902.  Consideration  expressed  in  said 
deed  was  $15  cash  and  the  grantee's  notes  therein,  to  wit:  fourteen 
notes,  each  for  $10,  due  and  payable  monthly,  except  the  last  note, 
which  18  for  five  dollars,  and  that  the  cash  paid  at  the  date  of  the 
deed  was  paid  by  the  grantee,  and  that  the  notes  were  all 
paid  by  the  ^antee,  P.  Henderson,  and  that  $25  of  grantee's 
monev  was  used  in  pavinsr  said  notes  and  $60  of  said  money  was 
furnished  by  the  plaintiff  M.  M.  Henderson,  and  $20  by  the  other 
plaintiff;  $25  was  furnished  bv  the  son  of  plaintiffs,  who  was  a 
minor,  and  that  when  all  of  said  notes  had  been  (paid),  the  srrantee 
demanded  of  the  party  who  held  said  notes,  to  wit:— Myers — 
(a  release),  and  which  release  was  executed  by  said  Myers 
and  a  deed  from  P.  Henderson  to  the  plaintiff  M.  M.  Henderson,  ex- 
pressing a  conPideration  of  $225  cash  and  dated  5th  day  of  Decem- 
ber, 1902,  and  filed  for  record  December  10,  1902,  and  that  the 
consideration  was  paid  in  consideration  of  $105  furnished  him  to 
pax  the  notes  he  executed  for  said  land  when  deeded  to  him  and 
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for    services    said    M.    M.    Henderson   had    rendered   him    prior   to 
that  time. 

"I  also  find  that  before  said  land  was  bought  by  Henderson,  said 
P.  Henderson  and  M.  M.  Henderson  had  a  verbal  agreement  that 
said  P.  Henderson  should  buy  said  land  for  her,  but  that  she  fur- 
nished no  money  prior  to  the  purchasing  said  land  on  or  at  the 
time  of  the  purchasing  same,  to  pay  for  said  land.  I  refer  to  said 
deeds  and  release  for  a  full  description  of  same.  I  further  find 
that  the  defendants  claimed  said  land  by  virtue  of  a  suit  brought 
in  Justice  Court,  Precinct  No.  3,  of  Bosque  County,  Texas,  on  2d 
day  of  December,  1902,  by  defendants  in  this  suit  against  P.  Hen- 
derson for  $103.50,  and  on  said  day  and  date  there  was  an  at- 
tachment issued  in  said  case  in  said  Justice  Court  in  favor  of  plain- 
tiffs in  said  Justice  Court,  and  against  P.  Henderson,  defendant 
therein,  and  on  said  day  and  date  levied  on  said  land  in  contro- 
versy, and  that  on  14th  day  of  February,  1903,  there  was  a  judg- 
ment rendered  in  said  case  in  said  Justice  Court  in  favor  of  plain- 
tiffs therein  and  against  the  defendant  P.  Henderson  for  $103.50,  and 
costs  of  suit,  and  reciting  the  levy  and  issuance  of  said  attachment, 
and  that  on  the  27th  day  of  August,  1903,  there  was  an  execu- 
tion issued  on  said  judgment  and  duly  levied  on  said  land  and  duly 
advertised  and  sold  on  1st  Tuesday  in  October,  1903,  and  bought  by 
plaintiffs  in  execution  and  defendants  in  this  suit  for  $85,  which 
bid  was  credited  on  said  judgment  and  deed  duly  executed  by  the 
oflBcer  to  plaintiffs  in  said  execution  for  said  land.*' 

We  sustain  appellant's  contention  for  the  following  reasons:  The 
agreement  between  P.  Henderson  and  appellant  M.  M.  Henderson, 
by  the  terms  of  which  the  former  was  to  buy  the  land  for  the  lat- 
ter, constituted  a  parol,  express  trust  which,  under  the  decisions  in 
this  State,  was  not  subject  either  to  the  statute  of  frauds  or  to  the 
registration  statutes.  Brown  v.  Jackson,  40  S.  W.  Bep.,  162; 
Hawkins  v.  Willard,  38  S.  W.  Bep.,  365.  The  case  last  cited 
is  peculiarly  applicable.  In  that  case  one  Josephine  Hawkins 
conveyed  land  to  her  son,  B.  0.  Hawkins,  to  enable  him 
to  borrow  money  with  which  she  might  discharge  a  lien  against  the 
same.  The  lien,  however,  having  been  discharged  in  another  way, 
the  son  reconveyed  the  property  to  his  mother,  but  this  conveyance 
was  not  placed  of  record  until  a  creditor  of  B.  0.  Hawkins  had 
seized  the  land  under  a  writ  of  execution.  It  was  decided  that 
the  holding  of  the  son  was  in  trust  for  his  mother,  and  that  her 
equitable  rights,  not  being  subject  either  to  the  statute  of  frauds 
or  of  registration,  were  superior  to  those  of  the  execution  creditor,  and 
that  the  threatened  sale  would  be  enjoined  at  her  instance. 

The  doctrine  of  innocent  purchaser  is  not  invoked  in  the  case, 
nor  could  it  be  successfully,  since  appellees  merely  credited  the 
amount  of  their  bid  on  their  judgment  against  P.  Henderson.  Orme 
v.  Roberts,  33  Texas,  768;  Delespine  v.  Campbell,  52  Texas,  4; 
Cobb  V.  Trammell,  9  Texas  Civ.  App.,  534. 

The  judgment  of  the  District  Court  is  therefore  reversed  and 
judgment  here  rendered  in  favor  of  appellants. 
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OK  REHEARING. 

The  rule  inyoked  by  appellee  to  the  effect  that  the  facta  which 
show  a  trust  in  land  must  exist  at  the  instant  the  title  passes, 
and  that  no  prior  or  subsequent  verbal  agreements  of  the  parties 
will  create  a  trusty  is  true  only  of  resulting  trusts,  and  most  of 
the  authorities  cited  are  of  that  character.  It  is  not  at  all  true 
with  reference  to  parol  express  trusts,  for  they  invariably  grow 
out  of  prior  oral  agreements  and  have  always  been  sustained  when 
the  facts  warrant  it.  See  Gardner  v.  Sundell,  70  Texas,  453;  Lucia 
V.  Adams,  82  S.  W.  Rep.,  335;  Stafford  v.  Stafford,  71  S.  W.  Rep., 

•  984;  96  Texas,  106. 

It  is  insisted  that  we  erred  in  rendering  judgment  for  appellant 
M.    M.    Henderson    because    the    property    recovered    is    shown    con- 

-  clusively  to  be  the  community  property  of  Mrs.  Henderson  and  her 
husband.  But  let  it  be  so,  no  error  appears  inasmuch  as  both  the 
husband  and  wife  are  made  parties  plaintiff  in  the  amended  original 
petition  upon  which  the  case  was  tried,  and  both  prayed  for  a 
recovery  and  no  exception  was  at  any  time  interposed  to  the  unneces- 
sary joinder  of  Mrs.  Henderson  as  a  plaintiff.  It  is  not  conceived 
how  any  injury  has  resulted  to  appellees  in  this  respect.  In  such 
a  case  no  ground  for  reversal  is  shown.  San  Antonio  St.  Ry.  Co. 
V.  Helm,  64  Texas,  147;  Johnson  v.  Erado,  50  S.  W.  Rep.,  139; 
Speer,  Married  Women,  sec.  287.     Besides,  the  judgment  here  ren- 

"  dered  is  in  favor  of  both  plaintiffs  generally   and  it  certainly  can 

.  not  be  that  the  husband  in  such  a  case,  as  representative  of  the 
community,  would  not  be  concluded  by  the  judgment.  The  motion 
for  a  rehearing  is  therefore  overruled. 

Reversed  and  rendered. 
Writ  of  error  refused. 


George  Briggs  v.  J.  C.  Avary. 

Decided  November  16,  1007. 

1. — ^Bankrupt — ^Klght  to  Sue.' 

Ordinarily  the  title  to  the  property  of  a  bankrupt  passes  to  the  trustee 
in  bankruptcy  and  the  trustee  alone  is  authorized  to  sue  for  the  same;  but  a 
trustee  in  bankruptcy  is  not  bound  to  accept  property  of  an-  onerous  or  un- 
profitable character,  and  as  to  such  property  if  the  trustee  refuses  to  accept 
the  same  the  title  remains  in  the  bankrupt  and  he  may  maintain  suit  for  it 
notwithstanding  the  pendency  of  the  bankruptcy  proceedings.  Evidence  con- 
sidered, and  held  to  authorize  a  bankrupt  to  sue  for  property  of  his  estate 
pending  the  bankruptcy  proceedings. 

2. — ^Limitation — ^Possession  not  Adverse. 

In  a  suit  by  A.  against  B.  for  the  rent  of  a  certain  gin  site  and  water 
power,  evidence  considered,   and   held  to  sustain   a  finding  that  B.   took   and 
held  possession  of  said  property  under  A.,  and  hence  that  limitation  did  not 
run  against  A.'s  title. 

8. — Conveyance — Gin  Site  and  Water  Power — ^Sealty. 

A  conveyance  of  the  right  to  erect  and  operate  a  gin  and  use  the  water 
power  at  a  specified  place  carries  with  it  the  right  to  the  land  upon  which 
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the  gin  is  to  be  erected  and  upon  which '  the  water  power  is  situated,  and 
vests  in  the  grantee  an  assignable  estate  in  land. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below 
before  Hon.  James  S.  Shepherd. 

T.  F.  Hefner  and  Flanary  &  Smith,  for  appellant.— One  who  has 
been  adjudged  a  bankrupt  can  not,  during  the  pendency  of  bank- 
ruptcy proceedings  and  before  a  discharge  in  bankruptcy  or  the  right 
to  prosecute  granted  by  the  court,  institute  and  maintain,  in  his 
own  name,  an  original  suit  with  respect  to  non-exempt  property 
acquired  by  him  before  the  adjudgment  of  bankruptcy,  the  title 
to  which  has  passed,  by  operation  of  law,  to,  and,  is  then,  vested 
in  the  trustee  in  bankruptcy.  6  Am.  Dig.,  Cent,  ed.,  p.  651  (B), 
sec.  627;  22  Enc.  of  Plead,  ft  Prac,  p.  364,  sub.  div.  20;  Black  on 
Bankruptcy,  p.  249,  sec.  70;  Pickens  v.  Dent  (C.  C.  A.),  106  Fed. 
Eep.,  656;  16  Am.  ft  Eng.  Ency.  of  Law   (2d  ed.),  701. 

The  court  erred  in  its  charge  to  the  jury  in  that  the  issues  are 
thereby  submitted  upon  the  theory  that  Avary's  interest  acquired 
under  and  by  virtue  of  the  contract  between  himself  and  The  Mar- 
gueretta  Company  was  of  a  real  and  not  '^f  a  personal  character. 
Washington  v.  Missouri,  K.  ft  T.  Ey.,  36  S.  W.  Bep.,  778;  South- 
western T.  &  T.  Co.  V.  Newman,  34  S.  W.  Bep.,  661;  Gulf,  C. 
ft  S.  P.  By.  Co.  V.  Younger,  10  Texas  Civ.  App.,  147;  Flint  v. 
Van  Hall,  4  Texas  Civ.  App.,  405;  Murchison  v.  Mansur-Tibbets 
Imp.  Co.,  37  S.  W.  Bep.,  605;  Golf,  C.  ft  S.  P.  By.  v.  Harriett, 
80  Texas,  83;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Johnson,  91  Texas,  572; 
Seligman  v.  Wilson,  1  App.  C.  C,  897;  Texas  &  P.  By.  Co.  v. 
Hightower,  12  Texas  Civ  App.,  44;  Harter  v.  Marshall,  3  S.  W. 
Eep.,  294;  International  ft  G.  N.  By.  v.  Eason,  35  S.  W.  Bep.,  208. 

Appellant  having  taken  exclusive  charge  of  the  property  with 
respect  to  which  this  suit  was  brought  and  owned  and  operated 
same  as  his  property  for  more  than  two  years  prior  to  the  filing 
of  the  suit  to  recover  rental  growing  out  of  the  use  of  same,  the 
statute  of  two  years  applies,  and  the  bar  is  complete  against  such 
demand.  Connor  v.  Hawkins,  9  S.  W.  Bep.,  684;  Texas  Water  & 
Gas.  Co.  V.  City  of  Cleburne,  21  S.  W.  Bep.,  393;  Gould  v.  City  of 
Paris,  68  Texas,  511. 

McKinzie  &  Brady,  for  appellee. — ^TrustePS  in  bankruptcy  are  not 
bound  to  accept  property  of  an  onerous  or  unprofitable  character, 
and  they  have  a  reasonable  time  in  which  to  elect  whether  they 
will  accept  or  not.  If  the  trustee  declines  to  take  the  property,  the 
bankrupt  can  assert  title  thereto.  The  waiver  by  the  trustee  of  the 
right,  title  and  interest  in  the  property  and  granting  to  plaintiff 
the  right  to  sue,  is  equal  to  a  refusal  to  accept  the  property  for 
the  reason  above  stated,  which  gives  plaintiff  right  to  assert  title 
thereto.  First  National  Bank  of  Jacksboro  v.  Lasater,  196  TT. 
S.,  115;  49  Law  Ed.,  408-409,  and  authorities  therein  cited;  LawBon 
on  Presumptive  Evidence,  Bule  1^,  p.  60;  same,  Bule  14,  p.  67. 

A  subtenant  is  chargeable  with  knowledge  of  the  terms  of  lessee^s 
lease,  and  one  entering  under  title  of  another  and  holding  by  suf- 
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ferance,  is  estopped  to  deny  such  title.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Keahey,  83  S.  W.  Bep.,  1102;  Cobb  v.  Robertson,  99  Texas, 
138. 

The  tenant,  or  one  holding  under  him,  can  not  dispute  the  title 
of  his  landlord  by  setting  up  title  either  in  himself  or  in  a  third 
person  during^  the  existence  of  the  lease  or  tenancy,  and  one  who 
occapies  premises  is  liable  for  rent  durin<r  the  period  of  his  occu- 
pancy. This  rule  applies  to  tenant  at  suflFerance,  or  a  tenant  from 
year  to  year,  or  a  subtenant.  Carter  v.  Town  of  LaG range,  60 
Texas,  636;  Tyler  v.  Davis,  61  Texas,  674;  McKie  v.  Anderson,  78 
Texas,  207;  Ascarete  v.  Pfaff,  34  Texas  Civ.  App.,  375:  1  Cyc,  pp. 
1058  and  1062. 


CONNER,  Chief  Jdstice.— J.  C.  Avary  filed  this  suit  in  the 
District  Court  of  Ward  County  on  the  27th  day  of  April,  1904, 
against  Geo.  E.  Briggs  to  recover  the  rental  value  for  the  years 
1902,  1903,  1904  and  1905  of  a  certain  gin  site  and  of  a  certain 
water  power  used  in  operating  a  gin  erected  on  the  right  of  way 
of  an  irrigation  ditch  formerly  owned  by  the  Margueretta  Company. 

The  trial  resulted  in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  seven  hundred  dollars,  and  the  assignments  of  error  on 
appeal  to  this  court  present  two  principal  questions:  First,  did 
the  court  properly  entertain  the  suit  as  against  appellant's  plea  in 
abatifment  setting  up  a  want  of  capacity  in  appellee  to  sue?  And  if 
so,  was  appellee's  recovery  barred  by  the  two  years  statute  of  limi- 
tation, as  appellant  pleaded  both  by  way  of  exception  to  appellee's 
petition  and  by  a  special  plea  to  that  effect?  We  have  concluded 
that  both   questions  must  be  decided  in  appellee's  favor. 

Appellee's  pleading  and  proof  shows  that  he  was  claiming  the 
premises  and  water  power  in  question  under  a  conveyance  from  the 
MargneTetta  Company,  the  then  owner,  dated  May  18,  1896,  granting 
to  appdlee  for  the  space  of  ten  years  from  that  date  ''the  right  ana 
privuege  to  construct  and  maintain  said  gin  on  said  right  of  way 
of  said  canal  at  the  point  indicated,  and  to  utilize  and  employ  for 
said  ten  years  so  much  of  the  water  fall  or  power  at  said  point  in 
said  canal  as  may  be  necessary  and  proper  to  run  said  gin."  The 
conveyance,  however,  reserved  the  right  of  the  company  to  use  or 
dispose  of  the  "excess  or  surplus  of  water  power  over  and  above 
that  necessary  to  properly  run  said  gin,"  in  event  there  was  any 
such  excess.  Appellee's  evidence  further  tends  to  show  that  at  a 
subsequent  day  in  18j^6  he  leased  the  premises  described  in  the 
convevance  from  the  irrigation  company,  to  one  G.  W.  Donaldson 
for  the  term  of  one  year,  Donaldson  agreeing  to  erect  upon  said 
premises  and  right  of  way  a  cotton  gin  and  plant  for  the  ginning 
of  cotton,  and  to  develop  the  water  power  in  the  canal  at  that  point 
and  to  pav  appellee  for  the  use  of  the  gin  site  and  water  power  cer- 
tain specified  rent;  that  Donaldson  did  erect  the  gin  as  agreed  upon 
and  at  the  end  of  the  ginning  season  of  that  year,  which  was  about 
March  i.  1897,  appellee  again  made  verbal  lease  for  one  year  to  Donald- 
son for  tue  specified  rent  of  one  hundred  and  fifty  dollars;  that  in 
December  of  1897  the  gin  burned;  that  neither  Donaldson  nor  appellee 
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thereafter  erecfted  or  operated  a  gin,  but  appellant  on  the  14th  day 
of  December,  1897,  secured  from  the  Margueretta  Company  an 
instrument  in  writing  which  recited  the  former  conveyance  to  appellee 
and  the  reservation  of  the  right  to  dispose  of  the  surplus  water 
power  therein  mentioned,  and  declaring  that  such  surplus  then 
existed,  and  which  conveyed  to  appellant  "the  right  and  privilege 
to  utilize  and  employ  such  surplus  power  for  any  purpose  that  he 
may  deem  fit  and  proper;*'  that  yet  later,  to  wit,  on  September 
2,  1898,  appellant  purchased  from  G.  W.  Donaldson  the  water 
power  and  water  rights  acquired  by  appellee  from  the  Margueretta 
Company,  and  immediately  thereafter  erected  a  gin  house  and  plant 
which  he  has  operated  during  a  majority  of  the  cotton  seasons  since. 
It  further  appears  that  on  the  18th  day  of  May,  1899,  appellee 
was  declared  and  adjudged  a  bankrupt  in  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Texas  at  El  Paso,  and  that 
on  the  13th  day  of  June,  1899,  John  B.  Harper  was  appointed 
by  said  court  trustee  of  appellee's  individual  and  personal  estate; 
that  Harper  afterwards  qualified  as  such  trustee,  as  required  by 
the  Act  of  Congress,  and  had  not  resigned  or  been  discharged  prior 
to  the  institution  of  this  suit,  nor  has  appellee  at  any  time  re- 
ceived his  discharge  as  a  bankrupt.  It  was  agreed  that  appellee's 
right,  title  or  claim,  if  any,  accrued  prior  to  the  6th  day  of  March, 
1899,  when  the  bankrupt  proceedings  were  commenced,  but  it  was 
shown  on  the  hearing  of  the  plea  in  abatement  that  on  the  8th  day 
of  April,  1904,  John  R.  Harper,  trustee  in  bankruptcy,  in  writing 
waived  all  his  right,  title  and  interest  as  trustee  in  bankruptcy  in 
and  to  the  property  above  mentioned,  and  so  far  as  permitted  by 
law  so  to  do,  granted  to  appellee  permission  to  prosecute  any  righto 
that  he  had  in  the  subject  matter  of  the  suit. 

Ordinarily  the  title  to  the  property  of  a  bankrupt  of  whatever 
character  or  description  (save  exempt  property)  passes  to  the  trustee 
in  bankruptcy,  and  when  thus  invested  the  trustee,  during  the 
pendency  of  the  bankrupt  proceedings,  alone  is  entitled  to  sue.  But 
it  has  been  frequently  held  by  the  Supreme  Court  of  the  United 
States  that  trustees  in  bankruptcy  are  not  bound  to  accept  property 
of  an  onerous  or  unprofitable  character,  and  that  they  have  a  rea- 
sonable time  in  which  to  elect  whether  they  will  accept  or  not.  If 
they  decline  to  take  the  property  the  bankrupt  can  then  assert  title 
thereto.  First  Nat.  Bank  v.  Lasater,  196  U.  S.,  115;  49  Law  Ed., 
408,  and  authorities  therein  cited.  Appellant  claimed  title  under 
the  Donaldson  conveyance  to  him,  which  in  form  was  antagonistic 
to  appellee's  right,  and  on  the  trial  set  up  his  possession,  averring 
it  to  have  been  adverse,  and  it  seems  appellee's  title  under  all  of 
the  circumstances  might  reasonably  be  considered  onerous  and  un- 
profitable, and  while  we  are  not  inclined  to  hold  that  the  title 
to  property  once  accepted  and  vested  in  the  trustee  can  be  by  such 
trustee  reinvested  in  the  bankrupt,  so  as  to  entitle  him  to  sue,  by 
mere  written  consent,  we  nevertheless  think  the  written  consent  of 
the  trustee  shown  in  this  case  was  evidence  tending  to  show  that  the 
trustee  in  fact  never  accepted  or  consented  to  act  as  trustee  for 
the  property  in  consideration.     There  is  no  evidence  that  he  ever 
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took  any  other  action  in  relation  to  it  whatever,  and  we  are  of 
opinion  that  the  evidence  as  a  whole  supports  the  conclusion  that 
we  must  impute  to  the  court's  ruling  on  the  plea  in  abatement  that 
the  trustee  Harper  in  fact  never  accepted  appellee's  right  to  the 
gin  site  and  water  power  or  to  the  rents  and  revenues  thereof,  and 
that  therefore  appellee  was  authorized  to  institute  the  suit. 

But  little  need  be  said  on  the  remaining  issue  of  limitation,  as 
many  of  the  facts  already  stated  are  also  relevant  to  that  subject. 
Appellant's  conveyance  from  the  Marsrueretta  Company  did  not  pur- 
port to  convey  more  than  the  ''surplus*'  water  power,  and  the  evi- 
dence otherwise  shows  that  the  power  in  fact  is  not  more  than  suffi- 
cient to  operate  a  gin  such  as  has  been  operated  at  the  specified  place. 
Both  the  conveyance  from  the  irrigation  company  and  from  Donaldson 
to  appellant  recited  the  conveyance  under  which  appellee  claims, 
and  appellant  upon  the  trial  while  a  witness  testified  that  at  the 
time  he  bought  the  Donaldson  interest  Donaldson  informed  him 
"that  he  had  arrangements  with  Avary  whereby  he  was  to  have  use 
of  the  site  and  water  power  for  ten  years;  he  also  informed  me  that 
he  was  to  gin  for  Avary  each  year  ten  bales  of  cotton  as  rental 
provided  Avary  had  the  cotton  of  his  own."  Appellant  further 
testified  on  cross-examination:  'TTes,  I  knew  the  contents  of  tlie 
contract  between  J.  C.  Avary  and  the  Margueretta  Company  at  the 
time  I  purchased  from  Donaldson.  Yes,  I  knew  that  Avary  had 
leased  the  premises  to  Donaldson,  and  whatever  rights  Donaldson 
had  by  reason  of  the  lease  or  rental  contract  from  Avary,  I  suc- 
ceeded to  them  by  reason  of  the  purchase  I  made  of  Donaldson. 
Yes,  I  intended  to  pay  Avary  for  the  use  of  the  premises  and 
water  power,  if  Avary  had  had  any  cotton  to  gin,  but  he  did  not 
tender  me  any  cotton  to  gin.  ...  I  knew  that  Avary  had  some 
kind  of  a  contract  with  Donaldson  for  the  rental  of  said  premises 
and  water  power,  but  I  did  not  inquire  of  Avary  anything  about 
the  contract.  Yes,  when  I  bought  from  Donaldson  I  stepped  into 
Donaldson's  shoes,  and  took  whatever  contract  Donaldson  had." 

It  thus  appears  that  appellant's  possession  was  not  of  that  ad- 
verse character  necessary  to  support  title  to  appellee's  property  in 
the  gin  site  and  water  power  under  the  two  years  statute  of  limi- 
tation. Appellant  insists,  however,  that  the  conveyance  from  the 
Margueretta  Company  to  appellee  was  no  more  than  appellee's  per- 
sonal privilege  to  erect  a  gin  and  to  use  the  water  power  specified, 
but  we  do  not  so  interpret  the  conveyance  under  which  appellee 
claims.  Mr.  Qould  in  his  work  on  Waters,  section  305,  declares 
the  law  to  be  that  "if  a  'mill'  be  granted,  reserved  or  devised,  either 
with  or  without  the  word  'appurtenances,'  it  includes  not  only  the 
mill  itself,  but  the  land  under  it  and  so  much  of  the  land 
adjacent  to  it  as  is  necessary  to  its  use  or  commonly  used  in  con- 
nection with  it;  also,  the  fixtures  used  in  operating  the  mill,  including 
its  machinery,  race,  booms,  etc.,  in  use  or  in  their  appropriate  posi- 
tion at  the  time  of  the  conveyance,  and  the  water  privileges  appurte- 
nant and  essential  to  the  mill,  as  corporeal  hereditaments."  The 
right  to  erect  and  operate  a  gin  and  use  the  water  power  at  a  speci- 
fied place  therefore  certainly  carries  with  it  the  right  to  the  land 
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upon  which  the  gin  is  to  be  erected  and  upon  which  the  water  power 
is  situated.  Appellee^s  conveyance  vested  in  him  an  estate  in  lands 
that  was  assignable^  or  that  might  be  sublet  in  the  absence  of  any 
restrictions  in  the  conveyance  to  him,  and  there  was  none.  We 
hence  see  nothing  in  the  nature  of  appellee's  right  that  would  au- 
thorize the  conclusion  that  his  right  of  recovery  was  barred  by  limi- 
tation on  this  ground.  Of  course  appellee's  right  to  recover  rents 
for  more  than  two  years  prior  to  the  institution  of  his  suit  would 
be  barred,  but  so  far  as  we  are  able  to  see,  he  was  not  permitted  • 
by  the  court's  charge  to  recover  rents  for  a  greater  period.  Be- 
sides, appellant,  as  we  interpret  his  presentation  of  the  case  before 
us,  insists  upon  his  plea  of  limitation  upon  the  ground  only  that 
appellee's  right  to  the  property  from  the  use  of  which  the  I'rents 
proceeded  has  been  lost  by  limitation. 

We    conclude    that   there   is   no   error   in    the    proceedings^  below 
and  that  the  judgment  should  be  affirmed. 

Affirmed.      ' 

Writ  of  error  refused. 


E.   H.   GOODLOB   V.   J.    H.    OOODLOB  BT  AI^ 
Decided  November  16«  1007. 

1. — Will — ^Undue  Inflaence — ^Evidence. 

In  a  suit  to  set  aside  a  will  and  a  oodici^  thereto  on  the  ground  ol 
undue  influence,  evidence  considered,  and  held  sufficient  to  support  the  finding 
of  the  jury  that  undue  influence  had  been  exercised  by  the  principal  devisees 
and  legatees  who  were  the  sons  of  the  testatrix,  the  managers  of  her  business 
affairs  and  her  confidential  advisers. 

8. — ^Requested  Instruction — ^Eefnsal — ^Practice. 

When  a  requested  instruction  to  the  jury  is  proper  in  part  and  improper 
in  part,  the  trial  court  is  not  required  to  separate  the  proper  from  the  im- 
proper portions,  and  the  refusal  of  the  whole  is  net  error. 

3. — ^Tettimony — Objection — ^Practice. 

Where  the  answer  of  the  witness  is  in  part,  at  least,  unobjectionable,  an 
objection  to  the  whole  answer,  is  properly  overruled. 

4. — ^Will — ^Vndue  Influence — Subsequent  Statements  of  Testator. 

While  statements  of  a  testator  made  after  the  execution  of  his  will  are 
not  admissible  in  evidence  to  prove  the  actual  fact  of  fraud  or  undue  in- 
fluence, such  ftatements  are  admissible  to  establish  the  influence  and  effect 
of  external  facts  upon  the  mind  of  the  testator  in  making  the  disposition 
he  did  of  his  property. 

Appeal   from  the   District   Court  of   Ellis   County.     Tried  below 
before  Hon.  J.  E.  Dillard. 

Templeton  &  Harding  and  Finley,  Knight  &  Harris,  for  appellant. — 
There  was  no  evidence  adduced  before  the  ;ury  tending  to  show 
that  Bobert  L.  Gk>odIoe  and  E.  H.  Goodloe,  or  either  of  them,  exer- 
cised any  undue  influence  upon  their  mother,  Mrs.  M.  E.  Goodloe, 
deceased,  causing  or  inducing  her  to  execute  the  will  of  date  March 
6,  1901,  or  the  codicil  thereto  which  is  sought  to  be  probated;  and 
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the  finding  of  the  jury  that  the  will  was  executed  under  such  undue 
influence  should  have  been  set  aside  and  a  new  trial  granted:  Small 
V.  Small,  16  Am.  Dee.,  253;  Thompson  v.  Ish,  17  Am.  St.,  552; 
Dean  v.  Negley,  80  Am.  Dec.,  620;  In  re  Hess'  Will,  31  Am.  St. 
Bep.,  676;  Millican  v.  Millican,  24  Texas,  443;  Brown  v.  Mitchell, 
75  Texas,  9;  Barry  v.  Graciette,  71  S.  W.  Bep.,  311;  Tumure  v. 
Tumure,  35  N.  J.  Eq.,  437;  Hodges  Est.,  2  Brewst.,  450;  McMahon 
V.  Byan,  20  Pa.  St.,  329;  Eckert  v.  Flowery,  43  Pa.  St.,  46;  Seguine 
.V.  Seguine,  3  Keys,  663;  Butherford  v.  Morris,  77  111.,  397;  1  Bed- 
field  on  Wills,  p.  525,  note  32;  Englert  v.  Englert,  98  Pa.  St.,  326 
(47  Atl.  Bep.,  940);  In  re  Shell's  Est.  (Pa.),  89  Am.  St.  Bep.,  187; 
In  re  Logan's  Est.,  45  Atl.  Bep.,  729;  Delgado  v.  Gonzales,  28  S.  W. 
Bep.,  459;  Bobinson  v.  Stewart,  73  Texas,  271;  Gay  v.  Gillilan,  1 
Am.  St.  Bep.,  712;  Campbell  v.  Barrera,  32  S.  W.  Bep.,  725;  2  Whar- 
ton on  Ev.,  sec.  1010;  Schouler  on  Wills,  'sec.  243;  Page  on  Wills, 
pp.  500-1;  Morrison  v.  Thoman,  99  Texas,  248;  Patterson  v.  Lamb, 
21  Texas  Civ.  App.,  512;  Mcintosh  v.  Moore,  53  S.  W.  Bep.,  611; 
Page  on  Wills,  sees.  130,  307,  311;  Aylward  v.  Briggs,  47  S.  W.  Bep., 
510;  Waddington  v.  Buzby,  14  Am.  St.  Bep.,  706;  Kofka  v.  Bosicky, 
43  Am.  St.  Bep.,  689;  Soberanes  v.  Soberanes,  31  Pac.  Bep.,  910; 
Abbott's  Trial  Ev.,  sees.  40,  70;  27  Am.  &  Eng.  Enc.  of  Law,  505; 
Cliett  V.  Cliett,  1  Texas  U.  C,  407;  6  Am.  &  Eng.  Enc,  17,  195. 

The  influence  of  a  son  upon  his  mother  resulting  from  the  rela- 
tionship and  from  the  dutiful  and  kindly  treatment  of  the  mother 
by  the  son  can  never  become  undue  influence,  unless  exercised  under 
circumstances  or  in  a  manner  amounting  to  moral  force  and  coercion, 
destroying  free  agency.  Bobinson  v.  Stewart,  73  Texas,  271 ; 
Aylward  v.  Briggs,  47  S.  W.  Bep.,  510;  Barry  v.  Graciette,  71  S. 
W.  Bep.,  311*5  Millican  v.  Millican,  24  Texas,  427. 

The  declarations  of  the  testatrix,  as  testified  to  by  witnesses  G.  C. 
Yell  and  Mrs.  Emma  Yell,  were  made  at  a  time  remote  from  the 
execution  of  the  will  and  after  its  execution,  and  were  not  competent 
to  prove  either  want  of  mental  capacity  on  the  part  of  the  testatrix 
to  make  the  will,  or  undue  influence  inducing  the  making  of  the 
will,  and  were  incompetent  to  show  that  fraud  had  been  practiced 
upon  the  testatrix  in  the  execution  of  the  will,  and  the  objections 
to  the  testimony  should  have  been  sustained  and  the  evidence  ex- 
eluded.  Page  on  Wills,  pp.  500-1;  Soberanes  v.  Soberanes  (Cal.), 
31  Pac.  Bep.,  910. 

0.  C.  Groce,  Frost  <£  Neblett,  J.  C,  Muse,  for  appellees. — ^Undue 
influence  is  that  which  compels  the  testator  to  do  that  which  is 
against  his  will  from  fear,  the  desire  of  peace,  or  some  feeling  which 
he  is  unable  to  resist.     Morrison  v.  Thoman,  99  Texas,  248. 

Undue  influence  is  moral  coercion.  In  re  Carroll's  will,  7  N. 
W.  Bep.,  434  (Wis.). 

Taking  advantage  of  position,  or  good  opinion  of  a  party  confiding 
in  another,  to  disadvantage-  of  such  person  or  his  estate.  O'Neal  v. 
O'Neal,  14  N.  W.  Bep.,  59  (Minn.);  Hanna  v.  Wilcox,  5  N.  W. 
Sep.,  717  (Iowa);  Watkins  v.  Brant,  1  N.  W.  Bep.,  82  (Wis.). 
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Any  influence  which  induces  a  person  to  reach  a  wrong  conclusion. 
Webber  v.  Sullivan,  12  N.  W.  Rep.,  319. 

The  grounds  for  imputing  undue  influence  must  be  looked  for 
in  the  conduct  of  the  parties  and  in  the  will  rather  than  in  tho 
oral  evidence.     Marsh  v.  Tyrell,  2  Hag.,  133. 

If  the  testator,  by  occasion  of  some  present  fear  of  violence,  or 
threatening  of  future  evils,  does  at  the  same  time  or  afterwards  by 
the  same  motive,  make  a  will,  it  is  void.  Davis  v.  Calvert,  25  Am. 
Dec.,  293. 

Undue  influence,  '^like  the  question  of  insanity,  is  to  some  degree 
open  and  vague,  and  must  be  decided  by  the  application  of  sound 
principles  and  good  sense  to  the  facts  of  each  case."  Lynch  v. 
Clements,  24  N.  J.  Eq.,  431 ;  Rollwagen  v.  Rollwagen,  63  IST.  Y.,  504. 

"The  testator  should  enjoy  full  liberty  and  freedom  in  making 
the  will,  and  possess  the  power  to  withstand  all  contradiction  and 
control."     Davis  v.   Calvert,  25  Am.   Dec.,  292. 

Undue  influence  is  rarely  susceptible  of  proof  by  direct  and  posi- 
tive evidence.  The  very  nature  of  the  fact  and  the  cause  for  its 
existence  suggests  secrecy;  consequently,  as  a  rule  of  necessity,  it 
is  declared  that  it  need  not  be  shown  by  direct  proof,  but  may  be 
established  by  proof  of  facts  from  which  it  may  be  rationally  in- 
ferred. Meier  v.  Buchter,  6  L.  R.  A.,  211  (N.  S.),  (Mo.);  Davis 
V.  Calvert,  25  Am.  Dec.,  294,  291;  Campbell  v.  Barrera,  32  S.  W. 
Rep.,  724. 

"Undue  influence  is  not  exercised  openly.  Like  crime,  it  seeks 
secrecy  in  which  to  accomplish  its  poisonous  work.  It  is  largely 
a  matter  of  inference  from  facts  and  circumstances  surrounding 
the  testator,  his  character  and  mental  condition  as  shown  by  the 
evidence,  and  the  opportunity  possessed  by  the  beneficiary  to  exer- 
cise such  control."     Rivard  v.   Rivard,  63  Am.   St.,  570. 

"Undue  influence  may  be  exercised  secretly  as  well  as  openly,  and 
this  iff  especially  possible  where  a  confidential  relation  exists  between 
the  principal  devisee  and  the  testator,  and  they  dwell  together  in 
the  same  house."  Re  Miller,  39  L.  R.  A.,  229;  Herster  v.  Herster, 
116  Pa.,  612. 

Such  influence  may  be  exerted  in  many  ways;  by  violence,  by 
force,  by  threats,  by  deceit,  or  fraud;  by  excessive  importunity;  or, 
by  the  silent  resistless  power  which  the  strong  often  exercise  over 
the  weak  or  infirm.     In  re  Tyner^s  Case,  106  N.  W.  Rep.,  898. 

That  a  will  is  written  or  procured  to  be  written  by  the  principal 
legatee,  and  the  bequest  is  unnatural,  form  strong  suspicion  against 
its  validity.     Renn  v.  Samos,  33  Texas,  760. 

"That  it  is  always  a  ground  for  suspicion  where  one  holding  con- 
fidential relations  to  a  testator  prepares  and  directs  the  execution 
of  a  will  under  which  he  takes  a  considerable  interest.  This  is 
sound  law."    Yardley  v.  Cuthbertson,  56  Am.  Rep.,  226. 

Procuring  the  will  to  be  written,  or  the  preparation  of  the  in- 
strument by  the  principal  beneficiary  is — a  "significant  and  controll- 
ing feature  of  the  case."  Tyler  v.  Gardner,  35  N.  Y.,  559;  Harvey 
V.  Sullens,  2  Am.  Rep.,  491. 

Under  the  Romftn  civil  law,  where  the  principal  legatee  prepares 
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the  will,  and  is  active  in  Becnring  its  execution,  this  alone  was 
suflficient  to  avoid  the  will.  Hughes  v.  Meredith,  71  Am.  Dec.,  128. 
The  mere  facts  of  relationship  and  opportunity  do  not  estahlish 
undue  influence,  but  taken  in  connection  with  sufficient  other  cir- 
cumstances, the  facts  may  make  out  a  prima  facie  case  of  undue 
influence.  In  re  Casey's  Will,  92  Minn.,  60  (99  N.  W.  Rep.,  363); 
Gay  V.  Gillilan,  92  Mo.,  250   (1  Am.  St.,  712);  Simpler  v.  Lord, 

28  Ga.,  52;  Disch  v.  Timm,  101  Wis.,  179  (77  K  W.  Rep.,  200); 
Samson  v.  Samson,  67  Iowa,  253  (25  K  W.  Rep.,  233);  Dale  v. 
Dale,  38  K  J.  Eq.,  274;  notesr-Richmond's  Appeal,  21  Am.  St.,  94. 

The  fact  that  the  preferred  son  was  the  confidential  agent  of  the 
mother  is  one  of  the  specific  circumstances  upon  which  stress  is  laid 
by  the  courts.  Miller  v.  Miller,  187  Pa.,  672  (41  Atl.  Rep.,  277) ; 
Newhouse   v.    Goodwin,   17   Barb.,   236. 

In  the  case  here  it  is  shown  that  Elihu  was  the  confidential  ad- 
visor in  respect  to  all  of  her  business  affairs,  and  she  depended 
upon  him  and  was  subject  to  his  control  in  respect  to  her  business 
affairs.  Edgerly  v.  Edgerly,  62  Atl.  Rep.,  716  (K  H.);  Marx  v. 
McGlynn,  88  N.  Y.,  370. 

We  concede  the  weight  of  authority  to  be  that  an  nneqnal  dis- 
tribution of  his  estate  by  the  testator  to  those  who  are  next  of  kin 
in  the  same  degree,  standing  alone,  is  not  legal  evidence  tending 
to  show  that  his  will  was  the  result  of  undue  influence,  exercised  by 
the  preferred  legatee,  or  by  anyone  else  for  his  advantage;  but 
when  there  is  other  evidence  tending  to  show  undue  influence,  then 
the  fact  that  he  had  not  disposed  of  his  property  equally  between 
those  naturally  entitled  to  his  bounty,  becomes  a  fact  to  be  con- 
sidered in  connection  with  such  other  evidence.  Knox  v.  Knox,  36 
Am.  St.  Rep.,  235;  Schneider  v.  Manning,  12  N.  E.  Rep.,  270; 
Lamb  v.  Lamb,  105  Ind.,  457  (5  If.  E.  Rep.,  171) ;  Denison's  Appeal, 

29  Conn.,  405;  Bitner  v.  Bitner,  65  Pa.  St.,  362;  Kevil  v.  Kevil, 
2  Bush,  614;  Kimball  v.  Cuddy,  117  111.,  217  (7  N.  E.  Rep.,  589); 
In  re  Blair's  Will,  16  N".  Y.  Supp.,  874;  Walls  v.  Walls,  99  S.  W. 
Rep.,  969;  Manatt  v.  Scott,  68  Am.  St.  Rep.,  303. 

tJnnatural  disposition  of  the  property  may  be  considered  in  con- 
nection with  other  facts  going  to  show  undue  influence.  Meier  v. 
Buchter,  6  L.  R.  A.  (N".  S.),  202  (197  Mo.,  68);  Re  Ruffino, 
116  Cal.,  304  (48  Pac.  Rep.,  107) ;  Nicewander  v.  Nicewander,  151 
111.,  156  (37  K  E.  Rep.,  698);  Sim  v.  Russell,  90  Iowa,  656  (57 
K  W.  Rep.,  601);  Manatt  v.  Scott,  106  Iowa,  203  (68  Am.  St. 
Rep.,  293);  Davis  v.  Calvert,  25  Am.  I)ec.,  282;  McQinnis  v.  Kemp- 
sey,  27  Mich.,  363;  Rivard  v.  Rivard,  63  Am.  St.  Rep.,  566  (Mich.). 

Undue  influence  which  may  invalidate  a  will  need  not  be  resorted 
to,  or  presently  exerted  by  the  beneficiary  at  the  very  time  of  the 
execution  of  the  instrument;  'T)ut  it  is  sufficient  if  the  will  was 
afterwards  executed  under  a  controlling:  influence  previously  put  in 
operation,  and  which  was  still  controlling  the  testator  to  the  extent 
of  destroving  his  free  agencv.'*  Overall  v.  Bland,  11  Ky.  L.  Rep., 
371 ;  Walls  v.  Walls,  99  S.  W.  Rep.,  969. 

The  fact  that  the  principal  beneficiary  was  absent  when  the  will 
was  signed  by  the  testatrix,  and  at  the  very  moment  of  its  ezeca- 
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tion  did  nothing  from  which  undue  influence  over  the  act  of  the 
testatrix  could  be  inferred,  is  of  little  consequence  in  this  case,  in 
the  view  expressed  by  the  court  in  Taylor  v.  Wilbum,  64  Am. 
Dec.,  188.     Ee  Miller,  39  L.  R.  A.,  230. 

These  conditions  of  the  testatrix  are  proper  to  be  considered  by 
the  jury,  though  advanced  age  alone  would  not  be  sufficient  ground 
for  the  presumption  of  undue  influence.  Butler  v.  Benson,  1  Barb., 
638;  Sands  v.  Sands,  112  111.,  232. 

The  definition  of  undue  influence  presented  in  special  charge 
No.  8,  having  already  been  presented  in  the  general  charge,  being 
coupled  with  the  further  proposition  of  relationship,  kind  treatment, 
argument,  advice,  persuasion,  etc.,  proper  for  consideration  of  jury, 
the  court  was  not  called  on  to  separate  the  two  propositions^  and 
properly  refused  the  charge  embracing  both,  and  in  addition  would 
have  been  a  charge  on  the  weight  of  the  evidence.  Bosenthall  v. 
Middlebrooks,  63  Texas,  333;  Bumham  v.  Logan,  88  Texas,  1; 
Ratcliff  V.  Baird,  14  Texas,  47 ;  De  Forest  v.  Miller,  42  Texas,  36 ; 
Missouri  P.  By.  Co.  v.  Cullers,  81  Texas,  394;  Missouri  P.  By. 
Co.  V.  King,  2  Texas  Civ.  App.,  126. 

BOOKHOTJT,  Associate  Justice. — The  statement  of  the  nature 
and  result  of  the  suit  is  stated  in  the  appellant's  brief  as  follows; 

This  cause  involves  the  contest  of  a  will  and  codicil  thereto,  aris- 
ing upon  application  to  probate.  In  August,  1902,  the  appellant 
filed  in  the  County  Court  of  Ellis  County  his  application  for  the 
probate  of  the  will  and  codicil  thereto  of  Mrs.  M.  E.  Qoodloe,  de- 
ceased, his  mother,  who  died  on  July  25,  1902,  leaving  a  will  which 
designated  appellant  as  the  executor.  The  probate  of  the  will  and 
codicil  was  contested  by  J.  H.  Qoodloe,  another  son,  and  Mrs. 
Nannie  Wilson,  Mrs.  Emma  P.  Mahan  and  Mrs.  Ellen  Boss,  daugh- 
ters of  the  testatrix,  each  of  them  being  joined  by  her  husband. 
Said  son  and  daughters  filed  their  contest  of  the  probate  of  the 
will  and  codicil  and  prosecuted  the  same  in  the  County  Court.  The 
grounds  upon  which  the  probate  of  the  will  and  codicil  were  con- 
tested are: 

1.  That  the  testatrix  was  of  unsound  mind  at  the  time  of  the 
execution  of  the  will  and  codicil. 

2.  That  the  execution  of  the  will  and  codicil  was  the  result  of 
undue  infiuence. 

3.  That  the  execution  of  the  will  and  codicil  was  procured 
through  fraud. 

The  will  and  codicil  were  probated  in  the  County  Court,  and 
from  the  decree  probatinsf  the  same  contestants,  appellees  herein, 
appealed  to  the  District  Court.  The  case  was  tried  in  the  District 
Court  in  October,  1905,  resulting  in  a  juderment  in  favor  of  con- 
testants denying  the  probate  of  hoth.  the  will  and  codicil,  and  from 
the  judfirment  of  the  District  Court  this  appeal  is  prosecuted. 

On  the  trial  in  the  District  Court  the  cause  was  submitted  to  the 
Jury  on  special  issues  of  fact,  and  the  jury  returned  its  verdict  con- 
sisting of  findings  in  answer  to  each  issue  submitted.  Appellant 
Vol.  XLVTL  Civil— 32. 
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filed  a  motion  to  set  aside  the  findings  of  th6  jury,  which  was  over- 
ruled by  the  court  and  judgment  entered  on  the  findings  for  ap- 
pellees. Appellant  then  filed  a  motion  for  a  new  trial,  which  was 
considered  and  overruled  by  the  court,  and  thereupon  appellant  ap- 
pealed to  this  court. 

The  will  and  codicil  sought  to  be  probated  were  executed  re- 
spectively in  March,  1901,  and  January,  1902,  Mrs.  M.  E.  Goodloe, 
at  the  time  of  her  decease,  and  for  many  years  prior  thereto,  was  a 
widow,  and  left  surviving  her  two  sons  and  three  daughters,  to  wit, 
the  appellant  and  the  four  contestants,  all  of  whom  were  of  age. 
Another  son,  R.  L.  Goodloe,  died  a  short  time  before  the  date  of 
the  execution  of  the  codicil  to  the  will.  It  is  charged  by  contestants 
that  undue  influence  and  fraud  were  exercised  and  practiced  npon 
the  testatrix  by  the  deceased  son,  R.  L.  Goodloe,  and  appellant,  E. 
H.   Goodloe,  in  procuring  the  making  of  the  will. 

The  sole  ground  upon  which  the  probate  of  the  will  was  denied 
was  that  of  undue  influence  found  to  have  been  exercised  by  Robert 
L.  and  Elihu  H.  Goodloe  upon  the  testatrix,  their  mother,  in  the 
execution  of  the  will,  and  by  E.  H.  Goodloe  in  the  execution  of  the 
codicil.  The  findings  of  the  jury  were  that  the  testatrix  was  of 
sound  mind  and  that  she  fully  understood  the  contents  of  the  will 
and  the  codicil  thereto  at  the  time  they  were  respectively  executed 
by  her. 

The  issue  of  fraud  made  by  the  pleadings  was  not  submitted  to 
the  jury,  except  as  it  was  a  part  of  and  involved  in  the  issue  of 
undue  influence.  The  issue  of  undue  influence  was  submitted,  and 
it  is  the  contention  and  was  the  contention  of  appellees  that  this 
undue  influence  was  in  itself  fraud. 

The  estate  of  Mrs.  Goodloe  in  1902  consisted  of  500  acres  of  land 
valued  at  $50  to  $60  per  acre  and  about  twelve  cows.  She  also 
inherited  about  100  acres  of  land  from  R.  L.  Goodloe  and  other 
property,  the  value  of  which  is  not  shown. 

It  is  contended  that  there  was  no  evidence  adduced  before  the 
jury  tending  to  show  that  Robert  L.  Goodloe  and  E.  H.  Goodloe,  or 
either  of  them,  exercised  any  undue  influence  upon  their  mother,  Mrs. 
M.  E.  Goodloe,  deceased,  causing  or  inducing  her  to  execute  the 
will  of  date  March  5,  1901,  which  is  sought  to  be  probated,  and 
the  finding  of  the  jury  that  the  will  was  executed  under  such  undue 
influence  should  have  been  set  aside  and  a  new  trial  granted. 

The  will  sought  to  be  probated  was  executed  March  5,  1901,  by 
Mrs.  M.  E.  Goodloe,  and  was  witnessed  by  Harry  Oglesby  and  G. 
M.  Goins.  After  directing  the  payment  of  all  just  debts  the  will 
devised  all  the  estate,  real,  personal  and  mixed,  to  the  two  sons, 
R.  L.  and  E.  H.  Goodloe,  share  and  share  alike,  imposing,  however, 
upon  them  the  trust  and  condition  that  they  should  pay  in  cash  to 
each  of  the  daughters,  Ella  Ross,  Nannie  Wilson  and  Emma  Mahan, 
the  sum  of  $500,  and  providing  that  if  either  of  the  daughters 
should  die  prior  to  the  death  of  the  testatrix  the  said  sum  of  $500 
should  be  paid  to  the  heirs  of  such  deceased  daughter.  The  will 
recited  that  advancements  had  been  made  from  time  to  time  to 
the  son,  J.  H.  Goodloe,  and  that  no  further  provision  would  be  made 
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for  him.  The  will  also  provides  that  the  two  sons,  R.  L.  and  E.  H. 
Goodloe  should  act  as  executors  of  the  will  and  that  no  bond  should 
be  required  of  them,  and  that  in  case  either  of  them  failed  or  re- 
fused to  act  or  should  be  deceased,  then  the  other  should  be  sole 
executor,  etc. 

The  codicil  is  appended  to  said  will,  and  while  it  is  not  dated, 
the  evidence  shows  that  it  was  executed  January,  1902.  It  is  signed 
by  M.  E.  Goodloe  and  witnessed  by  J.  W.  Haskins  and  R.  Hooks, 
and  is  in  these  words:  "Whereas,  R.  L.  Goodloe  has  departed  this 
life  since  this  will  was  made,  I,  Margaret  E.  Goodloe,  now  make 
this  codicil  to  said  will,  and  wjll  and  devise  all  my  estate  of  what- 
soever character  to  my  son,  E.  H.  Goodloe,  and  provide  that  he  shall 
pay  to  my  three  daughters,  names,  Ella  Ross,  Nannie  Wilson  and 
Emma  Mahan,  each  one  thousand  dollars,  instead  of  five  hundred 
dollars  each,  as  therein  stated,  and  my  son,  J.  H.  Goodloe,  five  hun- 
dred dollars.     In  other  respects  my  said  will  shall  remain  as  it  is." 

In  1891  Mrs.  Goodloe  executed  a  will  which  appellant  claims  was 
lost,  and  it  was  shown  to  have  been  substantially  the  same  as  the 
will  executed  in  March,  1901.  She  was  seventy-two  years  of  age 
at  the  time  of  her  death.  Robert  L.  Goodloe  was  the  oldest  son. 
He  died  on  January  9,  1902,  and  had  been  married  only  a  few 
weeks  at  the  time  of  his  death.  At  the  time  of  her  death,  and  for  a 
number  of  years  previous  thereto,  Mrs.  Goodloe  lived  upon  the  home 
place,  and  her  son,  E.  H.  Goodloe,  and  his  wife  and  children  lived 
on  the  place  with  her  and  managed  the  farm  and  affairs  about  the 
place.  Robert  was  the  recognized  head  and  director  of  the  family 
affairs  and  business  up  to  the  time  of  his  death,  though  he  resided 
in  Waxahachie.  He  paid  weekly  visits  to  the  home  and  consulted 
and  advised  with  his  mother  and  brother  in  charge  of  the  home 
place. 

It  is,  in  effect,  conceded  by  the  appellees  that  the  several  facts 
adduced  upon  the  trial  to  support  the  issue  of  undue  influence,  each 
taken  and  considered  by  itself  alone,  without  the  supporting  evi- 
dence, would  not  be  sufficient  to  support  the  finding  of  the  jury. 
I'hey,  however,  strenuously  insist  that  the  evidence  before  the  jury, 
considered  as  a  whole,  would  not  have  authorized  any  other  conclu-  ' 
sion  than  that  expressed  by  the  verdict.  The  term  "undue  influ- 
ence" is  not  difficult  of  comprehension,  but  is  of  definition.  The 
definitions  given  by  the  courts  are  varied  to  meet  the  phase  of  case 
then  under  consideration.  The  definitions  are  not  so  clear,  to  the 
untrained  mind  especially,  as  the  term  itself. 

Following  are  examples  of  definitions  given  by  courts  of  last 
resort:  Undue  influence  is  that  which  compels  the  testator  to  do 
that  which  is  against  his  will  from  fear,  the  desire  of  peace,  or 
some  feeling  wliich  he  is  unable  to  resist.  Morrison  v.  Thoman,  99 
Texas,  248. 

Undue  influence  may  be  exercised  secretly  as  well  as  openly,  and 
this  is  especially  possible  where  a  confidential  relation  exists  between 
the  principal  devisee  and  the  testator,  and  they  dwell  in  the  same 
house  together.  Re  Miller,  39  L.  R.  A.,  229.  Herster  v.  Herster, 
116  Pa.,  612. 


500  Texas  Civil  Appeals  Eepobts,  Vol.  47.     [November, 

Such  influenoe  may  be  exerted  in  many  ways:  by  violence,  by 
force,  threats,  by  deceit,  or  fraud;  by  excessive  importunity;  or,  by 
the  silent  resifltless  power  which  the  strong  often  exercise  over  the 
weak  or  infirm.    In  re  Tyner's  case,  106  N.  W.  Rep.,  898. 

The  will  of  1901  was  drafted  by  J.  A.  BeaU,  an  attorney  at 
Waxahachie,  at  the  request  of  R.  L.  Goodloe,  who  furnished  the 
data  upon  which  it  was  prepared.  BeaU,  at  the  time,  had  been 
acquainted  with  R.  L.  Goodloe  for  about  ten  years  quite  intimately. 
He  was  not  personally  acquainted  with  Mrs.  M.  E.  Goodloe,  and 
had  no  personal  communication  with  her  of  or  concerning  the  draft- 
ing of  the  will.  Sometime  during  the»  month  of  January,  1901,  this 
will  was  signed  by  Mrs.  M.  E.  Goodloe  under  circumstances  as  fol- 
lows :  E.  H.  Goodloe  called  Harry  Oglesby  and  G.  M.  Goins,  two 
farm  hands  in  his  employ,  into  his  mother^s  room  to  witness  his 
mother^s  signature  to  the  will.  Mrs.  Goodloe  was  sitting  by  the 
side  of  a  table  with  the  will  on  the  table.  E.  H.  Goodloe  requested 
her  to  sign  the  will.  She  took  the  pencil  and  made  an  attempt  to 
sign  her  name,  and  after  some  hesitation  started  to  sign,  but  seemed 
to  fail  in  writing  the  letter  "G"  in  her  name.  E.  H.  Goodloe  then 
took  the  pencil  and  rubbed  out  the  letter  *'G''  as  made  by  her  and 
made  the  "G''  himself  and  gave  the  pencil  back  to  his  mother,  and 
she  wrote  the  balance  of  her  name.  During  the  time  nothing  was 
said  by  Mrs.  Goodloe.  She  did  not  request  the  witnesses  to  sign 
the  will.  E.  H.  Goodloe  was  living  at  the  time  with  his  mother. 
The  will  was  left  in  her  possession  and  afterwards  found  by  E.  H. 
Goodloe  in  his  mother^s  drawer,  and  he  took  it  to  the  store  and 
put  it  in  the  safe.  It  remained  there  until  the  codicil  was  written 
on  it.  The  appellant  testified  that  this  will  was  made  to  take  the 
place  of  a  will  made  by  his  mother  in  1891,  and  which  had  been 
lost.  There  is  testimony  that  in  1891  Mrs.  Goodloe  executed  a  will 
similar  to  the  one  of  1901.  The  draft  of  a  will  was  prepared  by 
Judge  Templeton,  of  Waxahachie,  in  1891,  at  the  request  of  R.  L. 
Goodloe,  with  whom  he  was  intimately  acquainted.  This  draft  was 
found  among  the  papers  of  Robert  L.  Goodloe  after  his  death,  en- 
dorsed "will  of  Mrs.  M.  E.  Goodloe.*'  It  was  not  signed.  Judge 
Templeton  did  not  know  Mrs.  Goodloe,  and  had  no  communica- 
tion with  her  as  to  the  terms  of  the  will.  The  witness,  J.  M.  Pitts, 
testifies  to  signing  as  a  witness  a  will  in  1891,  by  which  the  real 
estate  of  Mrs.  Goodloe  was  to  go  to  R.  L.  and  E.  H.  Goodloe;  that 
the  girls  were  to  get  $500  apiece,  and  he  does  not  know  whether 
J.  H.  Goodloe  was  named  in  it  or  not.  He  says  this  will  was  type- 
written, but  the  blanks  were  filled  in  with  pen  and  ink.  That  the 
witness  and  his  brother  signed  the  same  as  witnesses  at  the  request 
of  E.  H.  Goodloe  in  the  room  of  Mrs.  M.  E.  Goodloe,  she  at  the 
time  was  sitting  in  her  room  by  the  side  of  the  table  with  the  will 
upon  it,  nothing  being  said  by  her  to  either  of  the  witnesses  at 
the  time.  This  will  was  left  in  the  possession  of  Mrs.  Goodloe  after 
being  si^ed  and  witnessed.  These  witnesses  were  at  the  time  ten- 
ants of  E.  H.  Goodloe  and  boarding  with  the  Goodloe  family.  The 
will  of  1891  was  last  seen  in  the  possession  of  Mrs.  Goodloe,  and  we 
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think  it  more  natural  to  infer  that  instead  of  being  lost,  as  claimed 
by  appellant,  it  was  revoked  and  destroyed  by  her. 

The  evidence  shows  that  R.  L.  and  E.  H.  Goodloe  each  had  great 
influence  over  their  mother  and  she  could  be  easily  influenced   by 
either  of  them;  that  they  lived  at  home  on  the  farm  with  her  until 
E.  L.   Goodloe  moved  to  Waxahachie,   and  after  this  he   frequently 
visited  the  place  and  advised  with  E.  H.  Goodloe  in  reference  to  the 
conduct  of  the  farm.     The  relations  between  them  and  their  mother 
were   confidential   and   she   relied   implicitly   upon   their    advice    and 
judgment.     Sometime  in  the  fall  of  1901  R.  L.  Goodloe  married  and 
about  six  weeks  thereafter  he  was  taken  sick  and  died.     His  sick- 
ness  and    death   had   great   influence    on    his    mother,    Mrs.    M.    E. 
Goodloe.     She  was  taken  sick,  confined  to  her  bed   and  for  many 
weeks  it  was  thought  she  would  not  recover.     R.   L.   Goodloe   died 
on  January  9,  1902,  after  which  Mrs.  Goodloe  made  a  codicil  to  her 
will.     As  to  how  she  came  to  make  this  codicil  E.  H.  Goodloe  testi- 
fied:    *'After  Bob's  death  I  was  in  Waxahachie  several  times  trying 
to  arrange  our  business.     He  and  I   were   partners  in  all  business 
affairs.     In  trying  to  reach  a  settlement  with  his  widow,  as  well  as 
other   matters,   the   question   of   a   prospective   heir   was   considered. 
After  making  two  or  three  trips  backwards  and  forwards,  my  mother 
asked  me  how  I  was  getting  along  with  the  business  in  regard  to 
mine  and  my  brother's  estate,  fixing  it  up.     I   said  I   was  getting 
along  very  well,  but  did  not  know  when  we  could  do  anything,  as 
it  was  rumored  that  there  was   a  prospective   heir.      She   remarked 
that  Sadie,  meaning  Bob's  widow,  had  talked  to  her  about  that,  and 
she  did  not  think  there  was  anything  in  it,  but  if  there  was  any- 
thing of  that  sort  that  she  wanted  to  change  her  will.     I  told  her 
that  I  did  not  know  how  she  would  go  about  doing  it,  but  would  ask 
a  lawyer  next  time  I  went  to  town,  so  the  next  time  I  did  go  to 
town  I  asked  Judge  Templeton  in  regard  to  it,  and  he  said  it  could 
either  be  done  by  a  codicil  or  making  a  new  will,  and   asked  me 
if  I  knew  how  mother  wanted  the  property  to  go.     I  told  him  that 
I  did  not,  that  we  had  not  gone  into  the  details,  and  he  told  me  I 
had  better  find  out.     I  went  home  and  asked  mother,  and  she  said 
that  she  wanted  her  property  to  go  like  it  was  in  the  will,  except 
that  she  wanted  to  give  me  the  real  estate  and  personal   property 
and  the  girls  $500.     I  replied,  Tifa,  give  them  more  than  that  if 
you  can.     I  think  it  is  due  them,  and  I  think  it  would  give  better 
satisfaction  in  the  family  relations.     You  can  either  give  them  real 
estate,  or  pay  them  more  money.     If  you  don't  want  to  change  it 
give  them  more  money,  at  least  make  it  a  thousand  dollars  more 
than  what  it  is.'    She  replied,  no,  she  did  not  know  that  she  wanted 
to  make  it  any  more,  but  said  if  it  was  my  desire  it  was  all  riejht. 
I  told  her  that  she  would  get  something  out  of  Bob's  estate,  but 
did  not  know  how  much." 

Judge  Templeton,  after  conferring  with  E.  H.  Goodloe,  and  at  his 
request,  wrote  the  memoranda  for  the  codicil  to  Mrs.  Goodloe's  will. 
This  memoranda  was  taken  by  E.  H.  Goodloe  to  Red  Oak,  where 
he  had  his  clerk  and  book-keeper,  C.  E.  Whigham,  to  copy  the  sanfe 
on  Mrs.  Goodloe's  will.    After  it  was  copied  E.  H.  Goodloe  asked  to 
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see  the  will  and  codicil,  and  after  having  it  read  to  him,  he  stated 
that  nothing  was  said  as  to  J.  H.  Goodloe.  He  induced  Whigham 
to  interline  therein  the  words,  "and  my  son,  J.  H.  Goodloe,  five 
hundred  dollars.^'  This  was  not  on  the  memorandum  prepared  by 
Judge  Templeton.  He  told  Whigham  that  Mr.  Hooks  and  Mr.  Has- 
kins  would  take  it  down  to  the  house  and  get  it  signed.  Thereafter 
and  on  the  23d  of  January,  B.  H.  Goodloe  made  a  trip  to  West 
Texas.  While  he  was  gone  Mrs.  E.  H.  Goodloe  telephoned  to  R. 
Hooks,  a  member  of  the  finn  of  Hooks  &  Company,  to  come  up 
and  bring  Mr.  Haskins  and  the  papers,  meaning  the  will  and  codicil. 
This  was  early  in  the  morning.  Hooks  had  a  horse  hitched  to  a 
buggy  and  drove  and  got  Mr.  Haskins  and  returned  to  the  store 
and  got  the  will  and  codicil  from  the  book-keeper  and  drove  to 
Mrs.  M.  E.  Goodloe's  residence,  reaching  there  about* 8  o'clock  in 
the  morning.  After  hitching  the  horse  they  entered  the  house  and 
were  taken  by  Mrs.  E.  H.  Goodloe  to  the  room  of  Mrs.  M.  E. 
Goodloe.  She  was  dressed  and  lying  on  the  bed.  She  got  up  and 
took  a  chair.  The  codicil  was  produced  and  read  to  her  by  Mr. 
Haskins.  She  signed  it  and  Hooks  and  Haskins  signed  it  as  wit- 
nesses and  returned  the  will  and  codicil  to  the  book-keeper  at  the 
store.  On  the  evening  of  the  same  day  E.  H.  Goodloe  called  from 
Ft.  Worth  over  the  telephone  for  Hooks  at  Red  Oak.  Hooks  an- 
swered, and  among  other  things,  informed  him  his  mother  had 
signed   the   codicil.      Goodloe   returned   to    Red    Oak   the   next    day. 

Mrs.  Nannie  Wilson,  one  of  the  daughters  of  Mrs.  M.  E.  Goodloe, 
testified  as  to  a  conversation  she  had  with  E.  H.  Goodloe  in  her 
mother's  room  in  reference  to  the  will  and  codicil.  She  says:  "I 
was  talking  to  her  (Mrs.  M.  E.  Goodloe)  when  Eli  came  in  the 
room.  I  said  to  him,  set  down  and  lets  talk  altogether,  and  I 
repeated  some  verses  in  the  Bible,  and  he  replied,  Nannie,  you  need 
not  coifte  here  quoting  scripture;  I  won't  have  it,  and  said  you 
and  Emma  are  coming  here  worrying  Ma  about  this  will,  and  that 
you  and  Emma  are  scared;  you  are  not  hurt,  and  I  replied,  while 
this  will  is  like  it  is,  we  are  in  a  fair  way  to  be  hurt,  and  he  said, 
you  are  not;  I  am  going  to  treat  you  right,  and  I  have  said  all 
the  time  I  would.  I  will  give  you  an  equal  division  and  will  pay 
you  back  rents  if  I  have  got  the  money,  and  if  I  have  not  got  the 
money  I  will  give  you  the  land.  I  said,  Eli.  He  said,  I  will  treat 
you  right,  and  I  said,  that  is  all  any  of  us  want  you  to  do,  that  is 
to  treat  us  right.  After  Ma's  death  I  had  another  conversation 
with  Eli,  in  which  I  told  him  that  he  had  promised  to  have  Ma 
change  the  will,  and  he  replied  that  he  had  spoken  to  his  mother 
about  it  and  told  her  there  was  going  to  be  dissatisfaction  and  that 
she  had  better  change  it,  and  he  said  that  Ma  replied  for  the  chil- 
dren just  to  take  it  and  fix  it  to  suit  themselves,  and  further  said 
that  his  lawyer  had  him  to  get  the  codicil  in  order  to  keep  Sadie 
from  getting  in  and  getting  Ma's  property." 

There  was  evidence  by  other  witnesses  to  the  effect  that  E.  H. 
Goodloe  stated  after  his  mother's  death,  in  speaking  of  the  codicil, 
that  there  was  the  prospect  of  an  heir  to  the  widow  of  his  brother, 
Robert,  and  that  the  codicil  was  made  to  cut  out  this  heir.     G.  C, 
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Yell  testified  to  having  lived,  near  Mrs.  M.  E.  Goodloe  and  having 
frequently  visited  her.  He  says:  ^^During  the  year  1902  I  visited 
her  at  her  home.  She  disctiBsed  with  me  about  her  will^  and  said 
that  she  signed  the  paper  or  will;  that  E.  H.  Goodloe  promised 
her  that  if  she  would  sign  this  paper,  or  will,  that  he  would  divide 
equally  the  property  with  the  girls,  but  that  if  she  did  not  sign  this 
will  that  Bob's  wife,  meaning  R.  L.  Goodloe's  wife,  would  come  in 
and  get  all  the  property.  Mrs.  M.  E.  Goodloe  was  talking  to  me 
about  a  matter  which  occurred  in  her  young  days.  She  brought 
up  the  subject  of  her  will,  but  went  on  to  state  that  she  wanted  her 
girls  to  have  their  part  of  her  estate,  and  Eli  had  promised  her 
that  if  she  would  sign  the  paper,  or  will,  that  he  would  divide  the 
property  equally  with  the  girls,  but  if  she  did  not,  BoVs  wife  would 
come  in  and  get  all  the  property .''  Mrs.  Yell  testified  substantially 
the  same  as  her  husband,  G.  C.  Yell. 

Thus,  it  is  seen  that  the  will  of  1901  was  procured  by  R.  L. 
Goodloe  without  consulting  his  mother,  so  far  as  the  evidence  shows, 
and  signed  by  the  testatrix  at  the  request  of  E.  H.  Goodloe,  who 
procured  as  witnesses  thereto  two  of  his  employes.  The  testatrix 
was  at  the  time  an  old  lady  and  in  feeble  health.  She  could  be 
easily  influenced  by  these  sons,  or  either  of  them.  The  relations 
between  R.  L.  and  E.  H.  Goodloe  and  their  mother  were  confidential 
in  that  they  were  in  charge  of  her  property  and  she  permitted  them 
to  control  and  manage  it  according  to  their  own  wishes.  She  re- 
lied solely  in  this  matter  on  the  judgment  of  these  sons.  They 
were  the  principal  beneficiaries  in  the  will  and  received  the  great 
bulk  of  her  property.  The  estate  consisted  largely  of  land  which 
the  will  bequeathed  to  these  sons.  The  girls,  of  whom  their  mother 
had  always  spoken  kindly  and  who  had  always  been  kind  and  af- 
fectionate to  her,  were  given  a  mere  pittance — $500  apiece — and 
J.  H.  Goodloe  was  not  mentioned  at  all.  The  distribution  made 
by  the  will  was  not  only  unequal  among  the  children,  but  we  believe 
we  are  justified  under  the  facts  in  saying  unnatural.  The  facts  of 
the  will  being  procured  to  be  prepared  and  caused  to  be  executed 
by  the  principal  beneficiaries  therein,  raise  a  suspicion  which  ought 
to  appeal  to  the  vigilance  of  the  court  to  examine  with  caution  into 
all  the  circumstances  which  were  attendant  upon  its  execution. 
Underbill  on  the  Law  of  Wills,  195.  The  circumstances,  the  pro- 
curing of  the  will  to  be  drawn,  and  the  supervising  of  its  execu- 
tion by  the  principal  beneficiaries,  would,  in  the  language  of  Mr. 
TJnderhill,  'Tiave  great  importance  and  weight  where  the  testator  was 
very  old  and  decrepit,  or  where  the  party  interested  in  procuring  the 
will,  had,  for  a  long  period,  occupied  confidential  relations  toward 
him.  Thus,  if  the  testator  is  old  and  feeble,  unable  to  devote  his 
attention  to  the  active  management  of  his  estate,  and  for  some  time 
prior  to  the  execution  of  the  will  permitted "  the  legatee  to  exercise 
an  exclusive  and  complete  control  of  all  his  property,  the  drawing 
of  a  will  in  his  own  favor  by  the  confidential  agent  would  be  a 
circumstance  of  the  gravest  suspicion.  The  presumption  of  fraud 
and  of  undue  influence  would,  in  such  case  be  almost  irresistable/'  1 
Underbill  on  Law  of  Wills,  197. 
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Considering  the  fact  that  the  will  of  1901  was  caused  to  be  pre- 
pared by  R.  L.  Goodloe  without  consultation,  so  far  as  the  record 
shows,  with  Mrs.  M.  E.  ^Goodloe,  and  caused  to  be  executed  by 
B.  H.  Goodloe  in  the  manner  shown,  the  confidential  relations  he- 
tween  the  testatrix  and  the  preferred  beneficiaries,  and  their  great 
influence  over  her,  the  unequal  distributfon  of  her  property,  her 
age  and  feeble  condition  of  body  and  all  the  facts  in  the  case,  we 
can  not  say  that  the  verdict  of  the  jury  is  without  evidence  to 
support  it.  The  question  of  undue  influence  was  one  of  fact  to  be 
determined  by  the  jury  from  the  evidence.  There  were  facts  and 
circumstances  cliown  upon  the  trial  which  justified  them  in  return- 
ing the  verdict  as  found  by  them.  Appellant's  first  assignment  of 
error  is  therefore  overruled. 

These  remarks  also  apply  to  the  appellant's  second  assignment  of 
error  which  coinplains  of  the  finding  of  the  jury  upon  the  issue  of 
undue  influence,  as  applied  to  the  codicil  sought  to  be  probated.  At 
the  time  of  the  execution  of  this  codicil  Mrs.  Goodloe  was  in  very 
feeble  health,  and  it  was  thought  she  would  not  recover  from  the 
shock  produced  by  the  death  of  her  son  Eobert.  Her  physician.  Dr. 
Mahan,  testified  that  immediately  after  Eobert's  death  and  for  three 
weeks  Mrs.  Goodloe  was  under  the  influence  of  opiates.  There  was 
some  evidence  tending  to  show  that  her  purpose  in  executing  it  was 
to  cut  out  the  supposed  posthumous  heir  of  the  widow  of  her  son 
Eobert;  that  notwithstanding  the  codicil  her  son,  E.  H.  Goodloe, 
would  share  the  property  equally  with  his  sisters.  This  he  had  said 
he  would  do  while  talking  to  his  sister,  Mrs.  Wilsoti,  in  his  mother's 
room  and  presence.  But  it  is  argued  that  E.  H.  Goodloe  was  ab- 
sent in  West  Texas  at  the  time  his  mother  executed  the  codicil,  and 
he  could  not  have  exercised  any  undue  influence  over  her.  Before 
he  left  for  the  West  he  made  all  arrangements  for  the  execution 
of  the  codicil  by  his  mother.  He  had  procured  it  to  be  written 
and  endorsed  on  the  will.  After  his  book-keeper  endorsed  the  draft 
of  the  codicil  prepared  by  Judge  Templeton  upon  the  will,  Goodloe, 
after  having  the  codicil  read  to  him,  caused  the  clerk  to  interline 
therein  a  clause  giving  his  brother,  J.  H.  Goodloe,  $500.  He  had 
arranged  for  the  witnesses,  before  going  West,  one  of  whom  was 
his  business  partner.  After  he  had  gone  his  wife  called  up  over 
the  telephone  to  Hooks  *^to  come  up  and  bring  Mr.  Haskins  and 
the  papers."  Hooka  understood  that  she  meant  the  will  and  codicil. 
After  being  away  three  or  four  days  he  called  from  Ft.  Worth  over 
the  telephone  for  Hooks  at  Eed  Oak,  and  was  told  by  Hooks  that 
the  codicil  had  been  signed.  The  next  day  he  returned  home.  All 
these  circumstances  show  that  E.  H.  Goodloe  had  made  full  arrange- 
ments for  the  signing  of  the  codicil  before  going  West,  and  there 
is  nothing  to  show  that  Mrs.  M.  E.  Goodloe  was  cognizant  of  any 
of  these  facts.  In  this  condition  of  the  evidence  we  think  the  fol- 
lowing excerpt  from  the  opinion  in  the  case  of  Taylor  v.  Wilbum, 
20  Mo.,  306;  64  Am.  Dec,  186,  applicable:  "Such  is  the  nature 
of  the  human  mind  that  when  it  has  been  habituated  to  the  influ- 
ence of  another  it  will  yield  to  that  influence,  and  suffer  it  to  have 
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its  effect^  although  the  person  in  the  habit  of  its  exercise  may  not 
be  present  or  exert  it  at  the  time  an  act  is  done.  So  that  the  inquiry, 
in  such  case,  is  not  whether  an  undue  influence  was  exerted  at  the 
time  of  the  execution  of  the  will,  but  whether  an  influence  had  been 
acquired,  and  did  operate  in  the  disposition  of  his  property  by  the 
testator/*  We  conclude  that  no  error  is  pointed  out  by  the  second 
assignment  of  error  and  the  same  is  overruled. 

There  was  no  error  in  refusing  the  special  charge  requested  by 
appellant  instructing  a  verdict  for  appellant. 

The  fourth  assignment  complains  of  the  court's  action  in  refus- 
ing special  instruction  No.  8,  asked  by  appellant,  as  follows:  *'You 
are  instructed  that  undue  influence,  as  used  in  the  issues  on  that 
subject,  means  such  influence  as  overcomes  the  willpower  and  de- 
stroys the  freedom  of  the  testator,  so  that  he  is  unable  to  resist 
and  results  in  the  making  of  a  will,  which  is  contrary  to  the  tes- 
tator's wishes.  The  influence  of  a  son  upon  his  mother  resulting 
from  the  relationship  and  from  dutiful  and  kindly  treatment  of  the 
mother  by  the  son,  or  influence  exerted  by  means  of  argument,  ad- 
vice, persuasion,  solicitation,  or  suggestion,  can  never  become  undue 
influence  unless  exercised  under  circumstances  or  in  a  manner 
amounting  to  moral  force  and  coercion,  destroying  free  agency.*' 
The  definition  of  undue  influence  set  out  in  this  special  charge  was 
fully  covered  by  the  court's  general  charge,  and  it  would  not  have 
been  proper  to  have  repeated  it.  The  proposition  of  relationship, 
kind  treatment,  argument,  advice,  persuasion,  coupled  as  it  was  with 
the  deflnition  of  undue  influence,  which  should  not  have  been  re- 
peated, it  was  not  incumbent  on  the  court  to  separate  the  two  propo- 
sitions, and  the  judge  was,  therefore,  justified  in  refusing  the  entire 
charge. 

"Wldle  E.  H.  Ooodloe,  appellant,  was  on  the  stftnd  and  being  cross- 
examined  by  appellees'  counsel,  the  following  occurred:  Counsel  for 
appellees,  to  the  witness:  "I  wish  you  would  write  your  name  on 
this  piece  of  paper."  The  witness  writes  his  name,  "E.  H.  Goodloe," 
on  the  paper.  Contestants  offered  in  evidence  the  signature  of  E. 
H.  Goo^oe.  Proponent's  counsel  objected.  The  objection  was  over- 
ruled and  the  ruling  is  preserved  in  the  record  and  made  the  basis 
of  the  fifth  assignment  of  error.  If  it  be  conceded  that  this  action 
of  the  court  was  error,  it  was  harmless  and  furnishes  no  ground  for 
reversing  the  judgment. 

The  sixth,  seventh  and  eighth  assignments  are  grouped  and  pre- 
sented together.  They  complain  of  the  court's  action  in  overruling 
certain  objections  to  the  sixth  direct  interrogatory  propounded  to 
each  of  the  witnesses,  G.  C.  Yell  and  Mrs.  Emma  Yell,  and  in  per- 
mitting the  answers  thereto  to  be  read  in  evidence;  and  also  in 
overruling  proponent's  objection  to  the  seventh   direct  interrogatory 

Eropounded  to  Mrs.  Emma  Yell,  and  in  permitting  the  answer  to 
e  read  in  evidence  to  the  jury.  It  is  contended  that  the  testimony 
objected  to  was  the  mere  conclusions  of  the  witnesses.  There  was 
no  error  in  overruling  the  objections.  Each  of  the  answers  con- 
tained  matter   which   was   admissible    and   the    objections   failed   to 
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separate  the  admissible  matter  from  that  which  was  objectionable. 
St.  Louis  S.  W.  Ry.  v.  Frazier,  87  S.  W.  Sep.,  400. 

The  ninth  and  tenth  assignments  of  error  are  grouped.  These 
assignments  are  based  on  the  action  of  the  court  in  overruling  the 
proponent's  objections  to  the  answers  of  G.  C.  Yell  and  Mrs.  Emma 
Tell  as  to  statements  made  to  them  by  the  testatrix^  Mrs.  M.  £. 
Goodloe,  in  1902,  and  after  the  execution  of  the  codicil,  in  which 
she  stated  in  substance  that  she  wanted  her  girls  to  have  their 
part  of  the  estate  and  that  Eli  had  promised  her,  if  she  would  sign 
a  paper,  or  will,  he  would  divide  the  property  equally  with  the 
girls,  and  if  she  did  not,  that  Bob's  wife  would  come  in  and  get 
all  the  property.  It  is  contended  that  these  declarations  were  made 
at  a  time  remote  from  the  execution  of  the  will  and  after  its  exe- 
cution, and  were  not  competent  to  prove  either  want  of  mental 
capacity  on  the  part  of  the  testatrix  to  make  the  will,  or  undue 
influence  inducing  the  making  of  the  will,  and  were  incompetent 
to  show  that  fraud  had  been  practiced  upon  the  testatrix  in  the 
execution  of  the  will,  and  the  objections  to  the  testimony  should  have 
been  sustained  and  the  evidence  excluded.  In  reference  to  this  tes- 
timony the  court  instructed  the  jury  as  follows:  "In  lieu  of  a 
special  instruction  requested  by  proponent,  you  are  instructed  that 
the  testimony  of  G.  C.  Yell  and  Emma  Yell  as  to  the  statements 
made  to  them  by  Mrs.  M.  E.  Goodloe,  are  not  to  be  considered  of 
themselves  as  evidence  of  fraud  or  undue  influence,  but  they  are 
admitted  and  are  to  be  considered  only  in  connection  with  other 
facts,  if  any  are  shown,  to  show  the  influence  and  effect  of  such 
other  facts,  if  any,  upon  the  mind  of  the  said  Mrs.  M.  E.  Goodloe 
when  she  executed  the  document  spoken  of  as  a  codicil."  As  to  the 
admissibility  of  statements  by  the  testator  made  after  the  execution 
of  the  will  tending  to  show  his  reasons  for  disposing  of  his  prop- 
erty in  a  given  manner,  the  authorities  conflict.  Page  on  Wills,  pp. 
500-501.  Such  declarations  are  he]d  admissible  in  Pennsylvania. 
Herster  v.  Herster,  116  Pa.,  612.  They  were  held  admissible  by 
the  court  for  the  Fourth  District  in  Campbell  v.  Barrera,  32  S.  W. 
Rep.,  724.  The  court  in  its  opinion  in  that  case  says:  "As  primary 
proof  that  the  testatrix  was  influenced  in  making  the  will  by  fraud 
or  compulsion  these  declarations  were  inadmissible.  .  .  .  But 
while  they  were  not  admissible  to  prove  the  actual  fact  of  fraud  or 
improper  influence  they  were  competent  to  establish  the  influence 
and  effect  of  external  facts  (if  any  were  shown)  upon  the  mind  of 
the  testatrix  herself."  In  this  case  there  was  evidence  and  other 
facts  shown  tending  to  show  that  the  will  and  codicil^  were  the 
result  of  undue  influence  brought  to  bear  on  the  testatrix,  Mrs. 
Goodloe,  and  the  testimony  was  admissible  to  show  the  effect  of  the 
same  upon  her  mind  and  feelings.  The  trial  judge  in  his  charge 
properly  limited  the  jury  in  their  consideration  of  the  evidence  to 
this  purpose.     The  assignments  nine  and  ten  are  overruled. 

The  eleventh  and  twelfth  assignments  complain  of  the  action  of 
the  trial  court  in  overruling  objections  to  certain  remarks  made  by 
appellees'   counsel   while   addressing   the   jury.     We    have   carefully 
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examined  these  assigzuneDts  and  because  in  our  opinion  no  reversible 
error  is  pointed  out  therein  the  same  are  overruled. 

Finding   no   reversible   error   in   the   record   the   judgment   is   af- 
firmed. 

Affirmed. 


Writ  of  -error  refused. 


J.  J.  Settegast  v.  I.  Kapneb. 

Decided  November  18,  1007.  | 

Surfaee  Water— Obstmetinsr  Flow — ^Evidence. 

In  a  suit  against  an  adjacent  propertj  owner  for  damages  alleged  to  have 
been  CAUsed  by  obstructing  the  flow  of  surface  water  and  thus  flooding  plain- 
tiff's lot,  evidence  considered,  and  held  not  sufficient  to  support  a  verdict  against 
the  defendant. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Stewart,  Stewart  &  Lockett,  for  appellant. — The  court  erred  in 
not  peremptorily  instructing  the  jury  to  return  a  verdict  for  de- 
fendant^ because  the  uncontradicted  evidence  showed  that  ^the  in- 
jury, if  any,  to  plaintiff's  land  was  caused  by  surface  water  not 
escaping  therefrom,  for  which  this  defendant  was  not  liable.  Bar- 
nett  V.  Matagorda  Bice  Co.^  98  Tezas^  357. 

Bain  water  running  through  a  short  gully  two  or  three  blocks  or 
five  or  six  hundred  feet  in  length  is  surface  water,  where  such  gully 
has  no  spring  or  other  permanent  source  of  supply  and  is  dry  the 
greater  portion  of  the  year,  and  contains  no  water  of  any  kind 
except  for  a  few  minutes  or  a  few  hours  after  a  hard  rain,  and  the 
lower  proprietor  has  the  right  to  embank  or  protect  against  the  same, 
without  incurring  any  liability,  and  owes  no  duty  to  the  upper 
proprietor  to  drai|i  such  surface  water  over  and  across  his  land. 
Grose  v.  Lampasas^  74  Texas^  201;  Lessard  v.  Stram,  51  Am.  Bep., 
715;  2  Ballarid  on  Eeal  Property,  sec.  721;  2  Famham  on  Waters, 
sees.  455,  455a,  457,  and  2618;  Cairo  v.  Brevoort,  25  L.  B.  A.,  527; 
notes  c,  d  and  e. 

It  is  the  law  that  no  person  is  liable  for  any  damages  except 
such  as  were  caused  by  his  own  acts  or  the  acts  of  those  under  his 
control,  and  for  whose  acts  he  is  responsible,  and  merely  because 
the  one  happens  to  know  or  even  consent  to  or  acquiesce  in  the 
acts  of  another,  does  not  render  the  one  liable  for  the  acts  of  such 
other,  over  whom  he  has  no  control,  and  the  charge  placed  too  great 
a  burden  upon  the  defendant.  Austin  &  N.  W.  By.  Uo.  v.  Anderson^ 
79  Texas,  435. 

TT.  G.  Love,  R.  J.  Channell  and  0.  J.  Kapner,  for  appellee. — ^Where 
surface  water  is  united  to  form  a  stream  or  natural  drainage  way, 
having  a  well  defined  bed  and  banks  or  sides,  and  discharging  itself 
into  a  body  of  water^  such  stream  ceases  to  be  mere  surfaoe  water^ 
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and  its  flow  can  not  be  obstructed  to  the  injury  of  adjacent  owners 
without  creating  liability  therefor.  City  of  Dallas  v  Schultz,  27 
S.  W.  Bep.,  292;  Booker  v.  McBride,  40  S.  W.  Bep.,  1031;  3 
Famham  on  Waters  and  Water  Bights,  sees.  889,  et  seq.;  30  Am. 
&  Eng.  Encj'c.  of  Law,  333  and  335;  Los  Angeles  Cem.  Assn.  v. 
Ix)s  Angeles,  103  Cal.,  461;  37  Pac.  Bep.,  375;  Larrabee  v.  Clover- 
dale,  131  Cal.,  96;  63  Pac.  Bep.,  143;  McClure  v.  Bed  Wing,  28 
Minn.,  186;  Beatrice  v.  Leary,  45  Neb.,  149;  63  K  W.  Bep.,  370; 
Sanguinetti  v.  Pock,  136  Cal.,  466;  89  Am.  St.  Bep.,  168;  Gold- 
smith V.  Elsas,  53  Ga.,  188;  Edgar  v.  Walker,  106  Ga.,  454;  Gillham 
V.  Madison  Couniy  B.  B.  Co.,  49  111.,  484;  93  Am.  Dec.,  627; 
Bibordy  v.  Murray,  177  111.,  134;  Wharton  v.  Stevens,  84  Iowa,  107; 
15  L.  *B.  A.,  630;  Waverly  v.  Page,  105  Iowa,  225;  40  L.  B.  A., 
465;  Enright  v.  Hartsig,  46  Mich.,  469;  Jungblum  v.  Minneapolis, 
N.  XT.  &  S.  W.  By.  Co.,  70  Minn.,  153;  72  N.  W.  Bep.,  971;  Palmer 
V.  Waddell,  22  Kansas,  355;  Gibbs  v.  Williams,  25  Kansas,  214;  37 
Am.  Bep.,  241;  Lincoln  &  B.  H.  By.  Co.  v.  Sutherland,  44  Neb., 
526 ;  Earl  v.  DeHart,  12  New  Jersey  Eq.,  280 ;  Little  Bock  &  Ft.  S. 
By.  Co.  V.  Chapman,  43  Am.  Bep.,  280. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  the  alleged  wrongful  ob- 
struction of  a  watercourse  whereby  it  is  alleged  the  property  of 
appellee  was  overflowed  and  injured  to  plaintiffs  damage  in  the 
sum  of  $900.  The  trial  in  the  court  below  by  a  jury  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  for  $100. 

The  evidence  shows  that  appellee  is  the  owner  of  lot  No.  9  in 
block  0  of  Frostown  addition  to  the  city  of  Houston,  which  is  the 
center  lot  in  said  block.  This  block  fronts  on  Pine  Street,  which 
runs  north  and  south  on  the  east  side  of  said  block.  The  defendant 
owns  lots  8  and  7  in  said  block,  adjoining  lot  9  on  the  north,  and 
also  owns  a  tract  of  land  east  of  and  fronting  on  Pine  Street  opposite 
said  block  G,  which  tract  is  also  subdivided  into  lots  and  is  known 
as  Moody's  addition  to  said  city.  Each  of  said  lots  in  block  6  have 
a  front  of  50  feet  on  Pine  Street  and  extend  back  between  parallel 
lines  a  distance  of  100  feet.  I-iots  10  and  11  in  said  block  are  south 
of  said  lot  9  owned  by  plaintiff.  Said  block  is  bounded  on  the 
south  by  Bace  Street  and  on  the  north  by  Arch  Street.  Pine  Street 
is  a  public  thoroughfare  of  the  city  of  Houston  and  is  under  the 
control  of  said  city.  The  land  for  some  distance  to  the  south  and 
west  of  plaintiffs  lot  slopes  to  the  north  and  east  and  said  lot  and 
lot  No.  8,  owned  by  defendant,  is  the  lowest  portion  of  a  basin  which 
receives  the  surface  water  from  a  considerable  part  of  surrounding 
territory,  most  of  this  water,  however,  comes  from  the  south  and 
west  and  flows  over  plaintiffs  lot  before  it  reaches  lot  No.  8.  The 
outlet  for  the  water  collected  in  this  basin  was  a  channel  cut  by  the 
action  of  the  water  and  which  began  about  the  center  of  lot  8, 
near  the  line  of  plaintiffs  lot,  and  ran  east  across  Pine  Street  and 
across  the  adjoining  propertv  of  defendant,  known  as  Moody's  addition, 
and  into  Buffalo  bayou.  This  channel,  or  gully,  .was  about  a  foot  in 
depth  and  three  or  four  feet  wide  at  its  head  in  said  lot  8,  and 
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about  six  feet  deep  and  ten  feet  wide  where  it  crossed  Pine  Street. 
East  of  Pine  Street  it  is  considerably  deeper  and  wider,  and  prior 
to  its  obstruction,  as  hereafter  described,  it  was  the  drainage  for  all 
of  the  surface  water  flowing  over  plaintiflTs  lot  and  also  for  that 
which  came  from  lots  8  and  7  in  block  G  and  the  lands  immediately 
west  thereof. 

The  suit  was  filed  on  July  29,  1904,  and  in  the  original  petition 
the  city  of  Houston  was  sued  jointly  with  the  appellant  under  al- 
legations charging  that  the  gully  was  obstructed  by  said  city  by  filling 
it  witli  garbage  and  trash  with  the  consent  and  agreement  of  the 
appellant.  After  the  first  trial  of  the  case,  which  was  held  in  May, 
1905,  plaintiff  filed  an  amended  petition  complaining  only  of  ap- 
pellant Settegast  and  dismissing  his  suit  against  the  city. 

Sometime  in   1903   or  1904  the  city  of  Houston   improved   Pine 
Street,   and   in   making   this   improvement   raised   the   grade   of   the 
street  several  feet  higher  than  plaintiff's  lot,  and  filled  in  the  gully  , 
where  it  crossed  the  street.     For  the  purpose  of  affording  an  outlet 
for    the    surface    water    which    was    thus    accumulated,    after    every 
heavy  rain,  on  the  lots  of  plaintiff  and  defendant  on  the  west  side  - 
of  the  street,  a  wooden  culvert  was  put  in.     This  culvert  is  from  a 
foot  to  eighteen  inches  square,  but  since  the  raising  of  the  street 
by  the  city  does  not  carry  the  water  from  the  lots  on  the  west  side  ' 
of  the  street.     After  raising  the  street  and  placing  the  culvert,  the 
city,   with  the   consent   of  appellant,   began  using   the   gully   in   the 
east  of  the  street  as  a  dumping  place  for  garbage  and  trash,  and  as  . 
a  result  of  such  use  the  gully  has  been  filled  up  for  some  distance 
east  of  the  street. 

L.  W.  Allen,  a  witness  for  plaintiff,  testified  that  after  a  rain 
the  water  stands  on  the  property  of  plaintiff  on  the  west  side  of 
Pine  Street,  because  the  street  is  considerably  higher  than  the  lot. 
He  further  testified:  *^f  there  was  a  gully  east  of  Pine  Street  now, 
and  if  Pine  Street  was  left  without  an  opening,  the  water  could  not 
run  off.  I  do  not  know  that  the  culvert  ever  caved  in,  but  I  know 
it  is  not  operating.  I  don't  know  whether  it  caved  in  or  rotted  out, 
but  I  know  it  does  not  operate.  It  is  out  of  sight  and  I  know  it 
does  not  carry  the  water  off.*' 

C.  Anderson,  witness  for  plaintiff,  testified:  *'The  city  filled  in 
Pine  Street.  The  city  put  in  scraps  to  fill  up  the  ^lly.  The  city 
left  a  drain  on  top  on  a  level  with  the  street.  The  culvert  was 
about  a  foot  square.  It  was  abou^  six  or  seven  feet  on  each  side 
from  the  ends  of  the  box  drain  to  the  edge  of  the  street.  The  water 
did  not  run  off  of  the  Kapner  lot  as  long  as  the  box  drain  was  kept 
open.  It  was  too  high  up  for  the  water  to  run  off  of  the  lot.  The 
box  drain  was  made  too  high.  Water  always  stood  on  the  back 
part  of  his  lot.  It  would  not  stand  as  much  in  the  front  as  it 
would  in  the  back.  If  there  were  a  gully  open  today  east  of  Pine 
Street  the  water  could  not  run  off  of  Kapner's  lot  unless  you  had 
a  culvert  under  the  street.  Today  the  street  is  the  first  thing  that 
keeps  the  water  from  running  off  Kapner's  lot,  and  the  next  thing 
it  would  get  off  if  the  gully  was  open." 

S.    Hildebrandt,    witness    for    plaintiff,    testified:      "Kapner's    lot 
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is  subject  to  OTerflow  on  account  of  the  city  filling  in  on  Settegasf s 
lot  and  the  street,  too.  When  the  city  began  to  fill  in,  of  course 
they  moved  the  culvert  up,  and  then  the  water  backed  in  the 
Kapner  lot/' 

This  testimony  is  uncontradicted,  and  we  think  conclusively  shows 
that  the  filling  in  of  the  gully  on  the  east  side  of  Pine  Street  was 
not  the  proximate  cause  of  the  overflow  of  appellee's  property. 
Under  this  view  of  the  evidence  it  is  unnecessary  to  pass  upon  any 
of  the  assignments  of  error  except  those  assailing  the  verdict  on 
the  ground  that  it  is  without  any  evidence  to  support  it. 

If,  as  shown  by  the  evidence  before  set  out,  the  city,  by  the 
improvement  of  Pine  Street  in  the  manner  shown,  prevented  the 
water  from  the  west  side  of  said  street  from  reaching  the  gully  on 
the  east  side,  the  act  of  appellant  in  thereafter  filling  said  gully, 
or  permitting  it  to  be  filled  by  the  city,  could  not  have  produced 
the  damage  complained  of  by  plaintiff  and  therefore  appellant  can 
not  be  held  liable  for  such  damage. 

Our  conclusion  being  tliat  under  the  undisputed  evidence  in  this 
case  the  jury  should  have  found  a  verdict  for  the  defendant,  the  as- 
signments complaining  of  the  verdict  on  this  ground  are  sustained 
and  the  judgment  of  the  trial  court  is  reversed  and  judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 


Texas  &  New  Orleans  Railroad  Company  v.  W.  W. 

Clippenger  et  al. 

Decided  November  10,  1907. 

1. — Pleadingr — Amendment — Limitation. 

In  a  Buit  for  personal  injuries  original  and  amended  petition  compared 
and  held  to  state  the  same  cause  of  action,  and  hence  an  exception  Betting 
up  the  statute  of  limitation  was  properly  overruled. 

2. — Brief — Insaffioient  Statement 

Under  an  assignment  of  error  that  the  court  erred  in  refusing  to  give 
a  peremptory  instruction  for  the  defendant,  a  statement  simply  that  "there 
was  no  affirmative  proof  showing  how  the  wreck  was  caused,"  aoes  not  exclude 
the  idea  that  there  was  some  evidence  showing  that  the  wreck  was  caused  in 
the  manner  alleged  by  the  plaintiff,  and  a  failure  to  set  out  such  evidence 
absolves   the   Appellate   Court   from   the  duty   of   considering   the   asBignment. 

8. — Derailment — Speed  of  Train — ETldence. 

Where,  as  one  of  the  elements  of  negligence  causing  a  derailment,  plaintiff 
alleges  that  the  defendant  ran  its  train  at  a  high,  excessive  and  dangerous 
rate  of  speed  over  a  switch,  evidence  as  to  the  speed  of  the  train  at  the 
time  and  place  of  the  derailment,  was  relevant  and  material. 

4. — ^Pain — ETldence  of. 

In  a  suit  for  damages  for  personal  injuries  a  nonexpert  witness,  in  this 
case,  the  husband  of  the  injured  party,  may  give  bis  opinion  as  to  the  suffer- 
ing experienced  by  his  wife. 

6. — ^EzpenseB — Reasonableness — ^Tettimony  of  Vonresident. 

Physicians  residing  in  Texas  may  testify  to  the  reasonableness  of  ex- 
penditures  for   medicines   and   medical    supplies   in   another   State.     The   fact 
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that  the  wituesses  did  not  reside  in  the  State  where  the  expenditures  were 
made  only  affected  the  weight  of  their  testimony. 

6. — CroMing  Switeh — ^Kate  of  Speed — Negligenoe. 

While  the  law  does  not  fix  the  rate  of  speed  at  which  a  train  may  be 
run  through  a  switch,  still  when  the  issue  is  made  by  the  pleadings  that  a 
wreck  was  caused  by  running  a  train  through  a  switch  at  an  excessive  rate  of 
speed,  it  is  pertinent  to  the  issue  to  enquire  whether  or  not  defendant's 
train  at  the  time  of  the  accident  was  being  run  at  a  greater  rate  of  speed 
than  was  prudent  under  the  circumstances. 

7. — Same. 

In  a  suit  for  personal  injuries  caused  by  the  derailment  of  a  railway 
train  at  a  switch,  evidence  considered,  and  held  to  show  in  and  of  itself  that 
defendant  was  guilty  of  negligence. 

C. — Charge — Statement  of  Issue*— Submission  of  Issues. 

A  distinction  should  be  observed  between  a  mere  statement  by  the  court 
of  the  issues  made  by  the  pleadings,  and  the  submission  of  issues  to  the  jury. 
A  statement  by  the  court  of  an  issue  made  by  the  pleadings  is  not  cause  for 
reversal  when,  there  being  no  evidence  to  support  the  issue,  the  court  does 
not  submit  the  issue  to  the  jury. 

Appeal  from-  tlie  District  Court  of  Jeflferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Baker,  Bolts,  Parker  &  Garwood  and  Chester  &  DaPonte,  for  ap- 
pellant. 

Teagle  &  Conley,  for  appellee. 

McMEANS,  Associate  Justice. — This  was  a  suit  by  appellee, 
W.  W.  Clippenger,  against  the  appellant,  Texas  &  New  Orleans  Rail- 
road Company,  to  recover  damages  for  personal  injuries  sustained  by 
his  wife,  Helen  Clippenger,  on  the  18th  day  of  November,  1902,  while 
a  passenger  on  one  of  its  trains.  The  suit  was  commenced  by  the 
filing  of  the  original  petition  November  16,  1904,  and  was  tried  on  the 
second  amended  original  petition,  filed  November  14,  1906.  The  case 
was  tried  before  a  jury  and  resulted  in  a  verdict  for  appellee.  From 
an  order  overruling  a  motion  for  new  trial  the  cause  is  brought  be- 
fore us  on  appeal. 

The  petition  of  the  plaintiff,  after  the  necessary  formal  allegations, 
contained  the  following: 

"That  heretofore,  to  wit,  on  the  18th  day  of  November,  A.  D.  1902, 
plaintiffs  were  on  board  one  of  defendant's  regular  passenger  trains, 
having  paid  for  two  first-class  full-fare  tickets,  and  while  so  en  route 
between  the  town  of  Liberty,  in  Liberty  County,  Texas,  and  the  town 
of  Houston,  in  Harris  County,  Texas,  and,  as  plaintiffs  are  informed 
and  believe,  near  the  town  of  Devers,  in  Liloerty  County,  Texas,  a  colli- 
sion occurred  between  the  train  upon  which  plaintiffs  were  riding  and 
another  train  of  defendant's  coming  in  the  opposite  direction;  that 
said  two  trains  in  so  colliding  crashed  into  each  other  with  great  force, 
wrecking  and  damaging  a  large  part  of  each  train,  destroying  a  num- 
ber of  cars  and  wrecking  a  number  of  cars  in  each  train.  That  said 
collision  of  said  trains  and  the  injuries  inflicted  on  the  said  plaintiff 
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was  caused  by  the  negligeDce  of  the  defendant  company  in  negligently 
causing,  permitting  or  allowing  its  said  trains  to  collide  in  the  manner 
and  at  the  time  hereinbefore  stated;  that  plaintiffs  are  informed  and 
believe  that  said  collision  was  caused  by  the  negligence  of  the  servants, 
agents  and  employes  in  charge  of  the  said  trains,  in  carelessly  and  neg- 
ligently handling  said  trains,  and  in  propelling  the  same  at  a  high  rate 
of  speed  while  attempting  to  pass  each  other;  and  was  further  caused 
by  the  said  railroad  company  negligently  and  carelessly  maintaining  a 
defective  and  improperly  constructed  switch  at  the  point  where  the  said 
wreck  occurred,  the  said  switch  being  so  improperly  constructed  as  to 
allow  one  of  said  trains,  which  was  attempting  to  pass  the  other  on 
the  main  line  or  track  to  enter  the  said  switch  on  which  the  other  train 
was  standing  and  thus  collide  therewith,  as  before  alleged." 
The  amended  petition  contained  the  following  averments: 
^'That  heretofore,  to  wit,  on  or  about  the  18th  day  of  November, 
A.  D.  1902,  plaintiff,  with  his  wife,  Helen  L.  Clippenger,  were  lawful 
passengers  for  hire  on  defendant's  railroad,  having  theretofore  pur- 
chased two  tickets  entitling  them  to  passage  on  one  of  defendant's 
trains,  said  tickets  being  two  first-class  tickets  reading  from  Houston, 
Texas,  to  Beaumont,  Texas,  plaintiff  paying  therefor  the  full  price  de- 
manded by  the  agent  for  said  company,  and  being  the  usual  and  proper 
charge  made  by  defendant  company  for  transporting  passengers  from 
the  city  of  Houston  to  the  city  of  Beaumont,  whereby  the  defendant 
company  undertook  and  bound  themselves  to  safely  transport  the  plain- 
tiff and  his  said  wife  to  their  destination;  that  plaintiff  and  his  said 
wife  on  said  date  boarded  one  of  the  regular  passenger  trains  of  the 
said  company,  leaving  the  city  of  Houston,  Texas,  about  8:30  o'clock 
a.  m.,  for  the  purpose  of  being  transported  to  the  city  of  Beaumont, 
and  while  so  en  route  between  said  points,  and  as  plaintiffs  are  in- 
formed and  believe,  at  a  point  at  or  near  the  town  of  Devers,  on  the 
line  of  said  road,  the  train  upon  which  plaintiffs  were  riding,  and  while 
running  at  a  high  and  dangerous  rate  of  speed,  suddenly  left  the  track 
or  rails  of  said  road  and  ran  in  and  upon  a  sidetrack  or  switch,  and 
the  engine  attached  to  the  said  train  then  and  there  turned  over,  the 
mail  car  on  said  train  was  wrecked,  and  other  cars  on  the  said  train 
were  then  and  there  wrecked  and  damaged;  that  the  car  in  which 
plaintiff  and  his  wife  were  riding  was  thrown  from  the  rails  and 
hounded  over  the  ties  for  some  distance,  and  the  said  car  was  thrown 
from  its  trucks  and  tipped  to  one  side  at  an  angle  of  about  45  de- 
grees ;  that  at  the  time  of  the  said  wreck  the  said  train  was  going  at  a 
hiorh  and  dangerous  rate  of  speed,  and  did  not  slow  up  in  its  speed  at 
said  station,  or  before  reaching  the  same.  That  the  derailment  of  said 
train  and  the  wrecking  thereof  was  caused  by  the  negligence  of  de- 
fendant, its  servants,  agents  and  employes  in  then  and  there  running 
its  paid  train  at  a  high  and  dangerous  rate  of  speed  through  the  town 
of  Devers  and  across  the  switch  at  said  point,  and  in  then  and  there 
allowinsr  and  permitting  said  tracks  at  said  point  to  be  and  remain  in 
a  defective  condition,  and  in  negligently  operating  its  said  train  at  a 
dansrerous  rate  of  speed,  and  in  then  and  there  permitting  the  switch 
at  the  point  of  said  accident  to  be  and  remain  in  a  bad  condition  and 
defective  in  construction.     And  plaintiff  further  alleges  that,  in  addi* 
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tion  to  all  of  the  aforesaid  defects  and  causes  contributing  to  the  wreck- 
ing of  said  train,  that  the  defendant,  its  servants,  agents  and  em- 
ployes negligently  and  carelessly  allowed  said  switch  to  remain  open  at 
the  time  of  the  passing  of  the  said  train,  so  as  to  allow  the  said  train 
to  enter  the  said  switch  and  sidetrack  with  unusual  force  and  speed,  re- 
sulting in  the  wrecking  of  said  train,  as  aforesaid.  Plaintiff  further 
alleges  that  one  or  more,  or  all  of  said  causes,  were  the  proximate  cause 
of  the  said  injuries,  arid  the  said  injuries  were  so  inflicted  by  defend- 
ant's negligence  in  one  or  more  or  all  of  said  acts,  without  fault  or 
negligence  on  the  part  of  plaintiff  or  his  said  wife,  and  while  said  track 
and  train  were  under  the  exclusive  control  and  management  and  opera- 
tion of  the  said  defendants,  its  servants,  asrents  and  employes/' 

Defendant  excepted  to  the  amended  petition  on  the  ground  that  it  * 
appeared  that  the  cause  of  action  sought  to  be  set  up  therein  was  barred 
by  the  two  years'  statute  of  limitations;  and  by  a  special  charge,  sea- 
sonably requested,  sought  to  have  the  jury  instructed  to.  find  for  de- 
fendant because  the  undisputed  proof  showed  that  the  plaintiffs  cause 
of  action. was  barred;  and  the  refusal  of  the  court  to  sustain  the  excep- 
tion and  to  give  the  special  charge  is  made  the  basis  of  appellant's 
first  and  second  assignments  of  error. 

If  the  cause  of  action  set  out  in  the  amended  petition  was  a  new 
or  different  cause  of  action  from  that  asserted  in  the  original  petition, 
it  was  barred  at  the  time  of  the  filing  of  the  former.  But  if  the 
amendment  in  any  way  retained,  even  as  a  part  of  the  cause  of  action 
asserted  by  the  original  petition,  and  afterwards  reasserted  by  the 
amended  petition,' it  is  sufficient  to  prevent  the  running  of  the  statute 
after  the  original  petition  was  filed.  (Mexican,  etc,  Ry.  Co.  v.  Mitten, 
13  Texas  Civ.  App.,  658.)  By  reference  to  the  extracts  from  the  orig- 
inal and  amended  petitions,  above  quoted,  the  following  similarity  will 
be  observed.  In  both  the  accident  is  alleged' to  have  occurred  to  one 
of  defendant's  passenger  trains  on  the  18th  day  of  November,  1902; 
in  both  petitions  the  accident  is  alles^ed  to  have  occurred  at  the  same 
point,  viz.,  at  or  near  the  town  of  Devers,  in  Liberty  County,  Texas; 
in  both  it  was  alleged  that  the  wreck  was  caused  by  said  Railroad  Com- 
pany negligently  and  carelessly  maintaining  a  defective  and  improperly 
constructed  switch  at  a  point  where  the  wreck  occurred,  the  said 
switch  being  so  improperly  constructed  as  to  allow  the  train  to  enter 
the  switch,  resulting  in  the  wreck;  in  both  it  is  allied  that  the  defend- 
ant carelessly,  negligentlv  and  recklessly  operated  the  said  train  and 
propelled  the  same  at  a  high  and  dansreroufl  rsie  of  speed ;  in  both  the 
injuries  complained  of  are  the  same,  and  in  both  the  alleged  contract 
of  carriage  is  the  same.  The  onlv  material  chan.^e  made  in  the 
amended  pleading  is  that  in  it  the  pleader's  mipconoeption  of  the  facts 
were  corrected ;  and  the  allegation  that  when  the  train  ran  in  upon  the 
switch  it  collided  with  another  train  on  the  switch  was  eliminated.  In 
both,  however,  it  was  charged  that  the  wrecking  of  the  train  and  the 
injury  to  plaintiffs  wife  were  the  result  of  the  neglisrence  of  the  de- 
fendant in  the  manner  of  the  operation  of  the  train  and  in  maintaining 
a  defective  and  improperly  constructed  switch.  We  are  of  opinion  that 
the  amended  petition  set  up  no  new  or  different  cause  of  action  from 
Vol.  XLVIL  Civil--33. 
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that  alleged  in  the  original  petition,  and  the  assignments  are  over- 
ruled. Mexican,  etc.,  Ry.  Co.  v.  Mitten,  supra;  Galveston,  H.  &  S.  A. 
Ky.  Co.  V.  Perry,  38  Texas  Civ.  App.,  81;  Atchison  T.  &  S.  F.  Ry. 
Co.  V.  Veale,  39  Texas  Civ.  App.,  39;  Southern  Pac.  Ry.  Co.  v.  Wel- 
lington, 36  S.  AV.  Rep.,  1114. 

By  its  third  assignment  appellant  complains  that  the  court  erred 
in  overruling  the  third  ground  of  its  motion  foi  a  new  trial,  in  that 
the  couri;  committed  error  in  refusing  to  give  in  charge  to  the  jury  its 
second  special  instruction,  which  is  as  follows:  "You  are  instructed 
that  tliere  is  no  testimony  tending  to  show  that  the  derailment  and 
wrecking  of  the  train  on  which  plaintiffs  were  passengers  on  or  about 
November  18,  1902,  was  caused  or  occasioned  by  any  of  the  things  air 
leged  in  plaintiffs'  petition,  and  you  will  therefore  return  a  verdict 
for  defendant." 

The  statement  following  this  assignment  is  simply  that  "there  was 
no  affirmative  proof  showing  how  the  wreck  was  caused."  This  state- 
ment does  not  purport  to  show  that  there  was  no  iestimony  tending  to 
show  that  the  wreck  was  caused  by  any  of  the  things  alleged  in  plain- 
tiff's petition,  and  we  therefore  decline  to  consider  the  assignment. 
But,  should  we  waive  this  objection,  we  would  still  decline  to  consider 
the  assignment  because  it  is  not  in  conformity  to  the  rules  of  this 
court,  which  require  the  statement,  following  a  proposition,  to  embrace, 
in  substance,  such  proceedings,  or  a  part  thereof,  contained  in  the 
record,  as  will  be  necessary  and  sufficient  to  explain  and  support  the 
proposition,  with  reference  to  the  pages  of  the  record.  There  may  have 
been  testimony  other  than  affirmative  testimony  tending  to  sustain  the 
allegations  jf  the  plaintiff's  petition  which  would  have  justified  the 
court  in  cubmitting  the  issues  to  the  jury  and  in  refusing  to  give  the 
requested  harg..  It  was  clearly  the  duty  of  appellant,  in  framing  its 
brief,  to  reier  to  thp  evidence  relating  to  the  proposition  under  dis- 
cussion so  ;hai  ihiz  court  could  determine  whether  the  refusal  of  the 
trial  judge  to  give  the  charge  was  error.  For  a. like  reason  we  refuse 
to  consider  appellant's  fourth  assignment,  which  complains  of  the  ac- 
tion of  the  court  in  overruling  the  tenth  ground  of  its  motion  for  new 
trial.  The  tenth  ground,  as  set  out  in  the  assignment,  is  as  follows: 
"Because  the  evidence  wholly  failed  to  show  that  the  derailment  and 
wrecking  of  defendant's  passenger  train  on  which  plaintiffs  were  riding 
was  caused  or  occasioned  by  any  of  the  negligent  acts  or  omissions  al- 
leged .n  plaintiff's  petition."  The  statement  following  the  assignment 
simply  refers  us  to  the  tenth  ground  of  the  ^notion,  which  is  in  the  lan- 
guage above  quoted,  and  to  the  statement  under  the  third  assignment, 
which  we  have  shown  above  to  be  insuflScient,  and  not  in  compliance 
with  the  rules. 

Th"  fifth,  sixth  and  seventh  assignments  are  predicated  upon  the  re- 
fusal .f  the  court  to  grant  a  new  trial  because  of  alleged  errors  in  per- 
mitting the  witnesses,  Clippenger,  Babcock  and  Whitlock,  to  testify  as 
to  the  speed  of  the  train  at  the  time  of  its  derailment  and  wreck;  the 
grounds  urged  for  its  rejection  being  that  such  testimony  was  irrele- 
vant and  immaterial.  The  plaintiff,  in  his  amended  petition,  charged, 
as  one  of  the  elements  of  negligence  of  appellant,  which  resulted  in  the 
wrecking  of  the  train  and  the  injuries  sustained  by  the  appellee's  wife. 
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the  ninning  of  the  train  at  a  high,  excessive  and-  dangerous  rate  of 
speed  in  and  upon  a  sidetrack  or  switch  at  or  near  Devers,  without 
slowing  up  or  slacking  its  speed  at  said  pointy  and  the  running  of  its 
said  train  at  a  high  and  dangerous  rate  of  speed  across  the  switch  at 
said  point,  so  as  to  permit  the  train  to  enter  said  switch  and  sidetrack 
with  unusual  force  and  speed.  In  view  of  these  allegations,  the  inquiry 
as  to  the  rate  of  speed  of  the  train,  as  bearing  upon  the  appellant's 
negligence  in  that  regard,  was  ooth  pertinent  and  material.  The.  as- 
signments are  not  sustained. 

Appellant's  eighth  assignment  is  as  follows:  "The  court  erred  in 
permitting  the  witness  Clippenger  to  testify,  over  the  objection  of  the 
defendant,  as  follows: 

"Q.  Did  she  suffer  any  physical  pains  after  that,  or  appear  to  suffer 
anv? 

"Defendant  objects  as  leading,  and  nothing  but  the  opinion  of  the 
witness,  also  that  this  would  be  hearsay  and  self-serving.  Court  states 
witness  can  tell  how  she  appeared.     Defendant  excepts. 

"A.  Yes,  sir;  it  seemed  to  be  intermittent.  Some  days  she  would 
feel  very  well  and  apparently  free  from  pain,  and  maybe  the  next  day, 
or  within  a  few  days,  it  would  return — the  pain  would — and  it  seemed 
that  when  she  would  keep  off  her  feet  and  lie  down  the  pain  would  di- 
minish and  subside,  so  that  she  would  feel  very  comfortable,  and  go 
that  way  for  several  days  at  a  time,  and  then  it  would  return  again. 

"Q.     What  would  she  have  to  do  when  those  pains  came  on  her? 

"A.  She  would  have  to  lie  down  and  keep  very  quiet;  she  would 
generally  sit  in  the  room  and  lie  down  on  the  bed — not  necessarily 
going  to  bed,  but  she  would  lie  down  and  remain  off  her  feet. 

"Q.     How  long  did  that  continue? 

"A.  That  continued  from  the  time  of  the  wreck  up  '  o  the  time  she 
returned  to  Cincinnati." 

The  proposition  based  on  the  above  assignment  is  tha-  'Hhe  testi- 
mony complained  of  was  hearsay;  an  opinion  by  r-  nonexpert,  based 
upon  self-serving  declarations  made  by  the  injured  party,  and  was  in- 
admissible." 

We  are  of  the  opinion  that  there  was  no  reversible  error  in  admitting 
the  testimony.  The  rule  laid  down  by  text  writers,  and  which  seems 
to  have  been  followed  in  this  State,  is  that  "nonexpert  witnesses  may 
give  their  opinions  on  question  of  identity,  resemblance,  age,  apparent 
condition  of  the  body  or  mind,  intoxication,  insanity,  sickness,  health, 
etc.  Such  testimony  is  received  in  the  particular  cases  or  instances 
mentioned  because  a  mere  description,  without  the  witness's  opinion, 
would  convey  an  imperfect  idea  of  the  force,  meaning  and  inherent 
character  of  the  things  described."  1  Greenleaf  on  Ev.,  13th  ed.,  sec. 
430;  St.  Louis  S.  F.  Ry.  Co.  v.  Smith,  14  Texas  Ct.  Bep.,  379. 

In  the  case  cited  a  witness  was  permitted  to  testify  that  "plaintiff 
does  not  appear  to  be  fifty  percent  as  good  a  man  now  as  he  was  be- 
fore the  injury."  This  testimony  was  objected  to  on  the  grounds  that  it 
was  immaterial  and  irrelevant,  the  opinion  of  the  witness  not  shown  to 
be  an  expert  on  a  matter  given  in  expert  form,  and  was  too  vague  to 
form  the  basis  of  evidence.  In  passing  upon  this  objection  the  court 
says:    "The  minute  appearances  indicating  appellee's  physical  condi- 
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tion  before  and  after  he  was  injured,  observed  by  the  witness,  and  upon 
which  his  opinion,  as  expressed,  was  fonned,  could  not  be  so  de- 
scribed by  him  as  to  enable  the  jury,  without  such  opinion,  to  draw  a 
just  or  correct  conclusion  with  respect  to  the  issue  to  which  the  testi- 
mony related.  In  such  case  the.  inference  or  opinion  of  the  witness  may 
be  stated."    The  assignment  is  overruled. 

In  charging  upon  the  measure  of  damages  the  court  instructed  the 
jury  that  they  might  take  into  consideration  the  reasonable  value  of 
medicine  and  medical  supplies  furnished  by  appellee,  if  any  was  ren- 
dered necessary  by  reason  of  the  injuries  sustained  by  his  wife.     This 
charge  is  made  the  basis  of  appellant's  ninth  assignment,  the  objection 
to  it  being  that  there  was  no  proof  that  the  sums  so  expended  were 
reasonable  or  necessary.     The  testimony  showed  that  the  expenditures 
for  medicine  and  medical  supplies  covered  a  period  from  January  4, 
1903,  to  the  time  of  trial,  and  amounted  to  $150,  including  $25  for  a 
brace.     Dr.  Price  testified:  "I  guess  it  was  a  pretty  reasonable  bill," 
and  Dr.  Cunningham  testified  that  it  was  very  reasonable.   It  is  urged 
that  inasmuch  as  Mrs.  Clippenger  was  being  treated  in  Ohio,  and  that 
the  expenditures  were  made  there,  while  the  physicians  who  testified  as 
to  the  reasonableness  of  the  bill  lived  in  Beaumont,  their .  testimony 
was  in  the  nature  of  things  only  a  guess,  and  did  not  meet  the  re- 
quirement that  the  charges  must  be  proved  to  have  been  reasonable. 
This  argument  addresses  itself  to  the  weight  of  the  evidence,  and  not 
to  the  action  of  the  court  in  giving  the  charge.    The  evidence  justified 
the  court  in  giving  the  instruction  objected  to.     The  assignment  is 
overruled. 

By  the  tenth,  eleventh  and  twelfth  assignments  appellant  complains 
of  the  charge  of  the  court  in  submitting,  as  ground  of  negligence,  the 
rate  of  speed  of  the  train  at  the  time  of  the  derailment,  in  permitting 
the  switch  at  said  point  to  be  and  remain  in  bad  condition  and  defective 
in  its  construction,  and  in  allowing  the  switch  to  remain  open  at  the 
time  of  the  passing  of  the  train;  the  objection  is  that  there  was  no 
such  proof  of  negligence  in  the  particulars  stated  as  to  justify  the 
charge.  The  portion  of  the  charge  complained  of  is  copied  in  appel- 
lant's brief,  and  is  as  follows: 

"This  is  a  suit  by  the  plaintiff,  W.  W.  Clippenger,  against  the  Texas 
&  New  Orleans  Railroad  Company,  for  damages  alleged  to  have  been 
sustained  by  plaintiff  by  reason  of  the  infliction  of  injuries  to  plain- 
tiff's wife,  Helen  Clippenger,  while  plaintiff  and  his  said  wife  were 
traveling  on  one  of  defendant  company's  passenger  trains  between  the 
city  of  Houston,  Texas,  and  the  city  of  Beaumont,  Texas,  on  or  about 
the  18th  day  of  November,  1902,  plaintiff  alleging  that  he  and  his  said 
wife  had  purchased  tickets  reading  over  the  line  of  railroad  of  defend- 
ant company,  between  said  points,  by  wliich  they  were  entitled  to  a 
first-class  passage  to  the  city  of  Beaumont,  and  that,  in  consideration  of 
the  purchase  of  said  tickets,  the  defendant  company  undertook  to  safely 
transport  them  to  their  said  destination.  Plaintiff  further  alleges  that 
while  on  said  train,  at  a  point  at  or  near  the  town  of  Devers,  the  said 
train  was  wrecked ;  that  at  the  time  of  said  wreck  the  said  train  was 
negligently  operated,  in  that  it  was  run  at  a  high  and  dangerous  rate 
of  speed;  that  defendant  company,  its  servants,  agents  and  employes^ 
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were  negligent  in  running  said  train  across  a  switch  at  said  point  at  a 
high  and  dangerous  rate  of  speed,  and  were  negligent  in  then  and 
there  permitting  tod  allowing  their  road  and  track  to  become  and  re- 
main in  bad  repair,  and  in  then  and  there  permitting  the  switch  at  said 
point  to  be  and  remain  in  bad  condition  and  defective  in  its  construc- 
tion, and  that  in  addition  to  all  of  said  defects  and  causes  contributing 
to  the  wrecking  of  said  train,  that  the  defendant,  its  servants,  agents 
and  employes,  negligently  and  carelessly  allowed  said  switch  to  remain 
open  at  the  time  of  the  passing  "of  said  train,  so  as  to  allow  the  said 
train  to  enter  said  switch  and  sidetrack  with  unusual  force  and  speed, 
resultijig  in  the  wrecking  of  said  train;  plaintiff  further  alleges  that 
his  said  wife  sustained  serious  and  permanent  injuries  in  said  wreck, 
which  injuries  are  fully  set  out  in  plaintiff's  second  amended  original 
petition  herein;  that  his  said  wife  suffered  great  physical  and  mental 
pain,  and  was  compelled  to  engage  the  services  of  physicians,  surgeons 
and  nurses,  and  purchase  medicines  and  medical  supplies,  in  order  to 
properly  care  for  said  injuries,  to  plaintiff's  further  damage,  as  alleged 
in  his  aaid  petition,  and  that  all  of  said  damages  are  the  proximate  re- 
sult of  the  negligence  of  the  defendant  company,  its  servants,  agents 
and  employes  in  the  manner  and  things  alleged  in  said  petition. 

"In  answer  to  these  allegations  the  defendant  company  has  pleaded 
a  general  denial,  and  the  effect  of  this  plea  is  to  cast  upon  the  plaintiff 
the  burden  of  proof  to  establish  the  material  allegations  in  his  peti- 
tion, and,  amongst  other  things,  that  his  said  wife  was  injured,  as 
alleged,  and  that  such  injuries,  if  any,  were  the  proximate  result  of  the 
negligence  of  the  defendant  company,  its  servants,  agents  and  employes, 
in  one  or  more  of  the  things  charged  against  it. 

"Now,  gentlemen  of  the  jury,  bearing  in  mind  the  foregoing  instruc- 
tions and  definitions,  if  you  find,  from  a  preponderance  of  the  evi- 
dence before  you,  that  the  plaintiff  and  his  said  wife  were  passengers 
for  hire^  as  alleged  by  them,  and  at  the  time  and  place  alleged,  and  that 
plaintiff's  wife  was  then  and  there  injured,  as  alleged,  that  the  defend- 
ant company,  acting  by  and  through  its  servants,  agents  and  employes, 
were  then  and  there  in  charge  and  control  of  said  train,  and  that  said 
train  was  then  and  there  run  into  and  across  an  open  switch  upon  a 
siding,  at  an  unusual  rate  of  speed,  and  you  further  find,  from  a  pre- 
ponderance of  the  evidence  before  you,  that  in  so  doing  the  said  de- 
fendant, its  servants,  agents  and  employes,  were  guilty  of  negligence, 
as  that  term  has  been  herein  defined  to  you,  and  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  wife's  injuries,  then,  if  you  so 
find,  you  will  find  for  the  plaintiff,  etc.  Or,  if  you  should  find,  from 
a  preponderance  of  the  evidence,  that  at  the  time  and  place  alleged  the 
defendant  company,  its  servants,  agents  and  employes,  failed  to  exer- 
cise due  care  and  foresight,  as  has  been  herein  explained,  in  regard  to 
the  condition  of  the  switch,  and  that  such  act,  if  any,  constituted  neg- 
ligence, as  the  term  has  been  defined,  and  that  such  negligence,  if  any, 
was  the  proximate  cause  of  said  injuries,  then  you  will  find  for  the 

plaintiff.'^  ,    -,  -nw  . 

The  evidence  shows  that  when  the  tram  reached  Devers  it  was  going 
at  an  unusually  high  and  dangerous  rate  of  speed;  that  when  the 
Bwitch  was  reached,  for  some  cause  unexplained,  the  engine  left  the 
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main  track  and  started  on  the  switch  tracks  and  then  almost  immedi- 
ately left  the  rails  and  plunged  into  the  mud.  The  tender  followed  the 
engine,  and  in  turn  was  followed  by  the  mail  car  and  baggage  car  in 
the  order  named,  and  each  of  these  left  the  track  about  the  time 
the  switch  was  reached.  The  first  passenger  coach  also  started  into 
the  switch  and  then  in  some  way  went  back  toward  the  main  line.  The 
coach  in  which  appellee  and  his  wife  were  riding  followed  the  other, 
but  did  not  go  quite  the  same  distance  after  it  left  the  rails.  The  wit- 
ness Whitlock  testified  that  about  the  time  the  engine  struck  the  switch 
he  saw  it  turn  to  the  left  and  go  into  the  mud,  and  the  mail  or  baggage 
car  following  it  changed  ends,  and  the  trucks  were  knocked  off.  As  to 
the  speed  of  the  train,  the  witness  Babcock  testified  that  when  he  first 
observed  the  train  it  was  two  or  three  miles  away  and  going  toward 
him  at  a  high  rate  of  speed ;  that  the  speed  was  so  great  that  he  feared 
something  would  happen.  'T  think  it  went  the  fastest  of  any  train  I 
ever  saw;  it  was  coming  towards  me,  and  the  train  was  humming,  and 
it  hummed  like  a  threshing  machine,  and  the  boiler  on  the  trucks  was 
going  from  side  to  side ;"  that  when  it  passed  over  a  little  bridge  about 
200  feet  away  it  seemed  to  gain  momentum,  and  when  it  struck  the 
switch  "it  was  going  at  a  fearful  rate  of  speed — ^at  a  terrible  rate  of 
speed.''  The  testimony  further  shows  that  the  ground  was  very  soft; 
that  there  was  a  great  deal  of  water  alongside  the  track  there,  that 
water  stood  generally  over  the  country,  and  the  drain  ditches  were  full 
of  water,  and  everything  was  overflowing,  but  that  the  roadbed  at  the 
switch  was  above  the  water  that  day.  The  appellee  testified  that  the 
train  was  two  hours  behind  time,  and  that  just  before  the  accident 
the  train  was  going  very  fast,  and  the  impression  made  on  him  was 
that  it  was  going  at  a  terrific  rate ;  that  as  he  looked  out  of  the  window 
everything  was  flying  by  very  rapidly ;  that  there  was  a  rocking  motion 
to  the  coach;  that  he  did  not  remember  ever  riding  on  a  train  that 
traveled  so  rapidly;  that  in  the  last  four  or  five  years  he  had  traveled 
fifty  or  sixty  thousand  miles,  and  had  frequently  timed  trains  between 
stations;  that  his  attention  was  attracted  to  the  speed  of  this  train 
"on  account  of  the  terrific  speed  we  were  going." 

While  the  law  does  not  prescribe  the  rate  of  speed  at  which  a  train 
should  be  run  through  a  switch,  still  it  is  pertinent  to  the  general  issue 
of  negligence  to  inquire  whether  or  not  appellant's  train  was  being 
run  at  a  greater  rate  of  speed  than  was  prudent  considering  all  the 
circumstances;  and  in  view  of  the  evidence  above  given  we  do  not 
think  it  was  error  for  the  court  to  submit  the  issue  of  appellant's 
negligence,  in  that  regard,  to  the  jury.  Galveston,  H.  &  S.  A.  Ky. 
Co.  V.  Eaten,  44  S.  W.  Rep.,  562;  McDonald  v.  International  &  G. 
N.  Ry.   Co.,  86  Texas,  9. 

Nor  do  we  think  there  was  any  error  in  submitting  the  question  of 
the  negligence  of  the  servants  of  appellant  operating  the  train  in  run- 
ning the  same  into  an  open  switch  or  siding  at  an  unusual  rate  of 
speed,  or  the  negligence  of  appellant  in  failing  to  use  due  care  in  re- 
gard to  the  condition  of  the  switch.  That  the  train  was  run  into  the 
switch  at  an  unusual  rate  of  speed  was  shown  by  the  undisputed  evi- 
dence. That  the  switch  was  open  is  logically  inferable  from  the  fact 
that  the  engine  left  the  track  there  and  went  onto  the  siding.    That  the 
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appellant  did  not  exercise  ordinary  care  in  regard  to  the  condition  of 
the  switch  may  be  inferred  from  the  fact  that  such  condition  was  not 
corrected  before  the  train,  laden  with  human  lives,  reached  the  switch 
and  was  wrecked.  It  seems  to  us  that  tlie  facts  of  this  case  bearing 
upon  the  condition  of  the  switch  call  for  the  application  of  the  rule  res 
ipsa  loquitur. 

But  it  is  urged  that  the  charge  was  erroneous  because  it  submitted 
to  the  jury  the  negligence  of  the  appellant  in  allowing  its  road  and 
track  at  the  point  of  accident  to  become  in  bad  repair  and  in  permit- 
ting the  switch  at  said  point  to  be  and  remain  in  bad  condition  and 
defective  in  construction.  These  objections  are  not  sustained  because, 
from  an  inspection  of  the  charge,  we  find  that  no  such  issues  were  sub- 
mitted. It  is  true  that  the  trial  court,  in  stating  the  plaintiff 'g  case 
in  his  charge,  enumerated  all  the  grounds  of  negligence  alleged  by 
appellee,  among  which  were  those  next  above  referred  to;  but  in 
submitting  the  issue  the  court  confined  the  jury  to  the  question  of 
negligence  of  appellant  in  running  its  train  into  an  open  switch  at  a 
siding  at  an  unusual  rate  of  speed,  and  in  failing  to  exercise  due 
care  in  regard  to  the  condition  of  the  switch. 

We  have  considered  the  other  assignments  of  error  presented  by  ap- 
pellant, and  conclude  that  none  of  them  point  out  any  reversible  error. 
The  judgment  of  the  District  Court  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Edna  C.  Gloor  v.  P.  R.  Allen. 

Decided  November  20,    1907. 

1. — ^Frand — ^Partnership. 

Where  the  husband  being  insolvent,  misapplied  and  devoted  to  his  own 
use  assets  of  his  business  partnership  in  Texas,  a  portion  of  which,  in 
money  and  due  to  his  partner  on  settlement  of  their  accounts,  he  gave  to 
his  wife  before  his  death  and  which  she  retained  in  her  possession  in  another 
State,  a  personal  judgment  for  the  amount  was  properly  rendered  against  her, 
on  personal  service  obtained  in  Texas,  at  suit  of  the  surviving  partner. 

8. — Same — ^Homestead  and  Exemption. 

One  partner  can  not,  by  diverting  or  misapplying  partnership  funds, 
build  up  such  title  thereto  as  will  entitle  his  surviving  wife  to  hold  them  as 
exemptions  or  in  lieu  of  exempted  property. 

8. — Error — Cross  Assignment — ^Failure  to  Except. 

An  appellee  can  not,  by  cross  assignment,  assert  error  in  rendering  judg- 
ment in  nis  favor  for  an  insufficient  amount  where  he  has  not  preserved 
his  rights  by  objecting  to  the  judgment  in  the  lower  court. 

Appeal  from  the  District  Court  of  Delta  County.  Tried  below  be- 
fore the  Hon.  B.  L.  Potts, 

Wood  &  Phillips,  for  appellant. — The  claim  sued  on  is  against  the 
estate  of  L.  M.  Gloor,  who  died  a  nonresident  of  this  State,  and  shows 
no  liability  on  the  part  of  Edna  C.  Gloor,  who  is  a  nonresident  of  this 
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State^  from  the  simple  fact  that  she  has  property  in  her  possession  in 
the  State  of  Missouri  belonging  to  the  estate.  Blinn  v.  McDonald,  92 
Texas,  604;  Leatherwood  v.  Arnold,  66  Texas,  414;  Wheeler  v.  Sel- 
vidge,  30  Texas,  407;  Ansley  v.  Baker,  14  Texas,  607. 

Edna  C.  Gloor  was  entitled  to  the  $3,000,  or  at  least  a  portion 
thereof,  in  lieu  of  homestead  and  other  exempt  property,  and  plain- 
tiff was  not  entitled  to  a  personal  judgment  against  her  on  the  ground 
that  she  had  this  money  in  her  possession  in  Missouri.  Runnels  v. 
Bunnels,  27  Texas,  516;  Reeves  v.  Petty,  44  Texas,  249;  Waples 
on  Homestead,  p.   907;   McCoy  v.   Brennan,   61   Mich.,   362. 

A  judgment  rendered  against  a  surviving  widow  for  the  debt  of  her 
deceased  husband,  because  of  funds  in  her  possession  belonging  to  the 
estate,  should  provide  for  execution  against  the  community  property 
alone  or  against  his  separate  property.  Leatherwood  v.  Arnold,  66 
Texas,  414;  Wheeler  v.  Selvidge,  30  Texas,  406;  Tucker  v.  Brackett, 
28  Texas,  337;  Speer  on  Married  Women,  sees.  384-398. 

J.  L.  Young,  for  appellee. — Appellant  participated  with  her  husband 
in  the  fraud  by  which  she  obtained  and  held  possession  of  the  fimds 
and  property  belonging  to  the  partnership  and  liable  for  its  debts. 
Hendrix  v.  Xunn,  46  Texas,  141,  147 ;  Fisher  v.  Wood,  65  Texas,  199, 
205;  3   Pomeroy's  Equity,  sees.    1047,  1048,   1051   and  1053. 

Appellant  having  obtained  the  said  funds  and  property  by  fraud,  the 
liens  still  existed  against  the  same  in  her  hands,  and  she  was  person- 
ally liable  for  the  amount  of  the  said  funds  and  property  so  ob- 
tained. Cravens  v.  Booth,  8  Texas,  243,  249;  Moore  v.  Steele,  67 
Texas,  435,  439;  O'Brien  v.  Hilbum,  9  Texas,  298,  299;  Ryan  v. 
Maxey,  43  Texas,  192,  196;  Zapp  v.  Johnson,  87  Texas,  641;  Focke 
V.  Blum,  82  Texas,  436,  443;  Ohio  Cultivator  Co.  v.  Peoples'  Natl. 
Bank,  22  Texas  Civ.  App.,  643,  652;  McMurry  v.  Stanley,  69  Texas, 
227,  236;  20  Cyc,  522;  15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  pp. 
899-901  and  895;  2  Pom.  Equity,  sec.  814;  Wait  on  Fraud,  sees. 
180  and  192;  8  Am.  &  Eng.  Ency.  of  Law,  pp.  1043  and  1053. 

Appellee  is  not  required  to  pursue  the  possibly  vain  and  fruitless 
course  of  trying  to  force  the  payment  of  the  said  indebtedness  and  his 
partnership  interest  through  an  administration.  Heard  v.  McKinney, 
1  Texas  U.  C,  83 ;  Birdwell  v.  Butler,  13  Texas,  338-9 ;  Wilson  v.  De- 
mander,  71  Texas,  603;  20  Cyc,  pp.  678-9  and  712  to  715;  20  Cyc, 
522;  Summerlin  v.  Rabb,  11  Texas  Civ.  App.,  53;  Duncan  v.  Veal,  49 
Texas,  603 ;  Boothe  v.  Fiest,  80  Texas,  141 ;  R.  S.,  art.  1194,  sec.  7. 

Appellant,  being  a  nonresident  of  this  State,  was  not  entitled  to  the 
benefits  of  the  homestead  and  exemption  laws  of  this  State;  and  if  she 
had  been  entitled  to  such  exemptions  she  should  have  sought  such 
through  the  Probate  Courts  of  this  State.  Furthermore,  she  had 
more  than  a  sufficiency  of  funds  in  her  hands,  and  claimed  by 
her,  besides  the  $3,000,  to  provide  herself  with  such  exemptions 
or  the  allowances  in  lieu  thereof.  Woodall  v.  Rudd,  41  Texas, 
375;  Jordan  v.  Godman,  19  Texas,  273;  Alston  v.  TJlman,  39  Texas, 
158;  Walker  v.  Abercrombie,  61  Texas,  69;  Tiebout  v.  Millican,  61 
Texas,  516;  Moore  v.  Moore,  31  S.  W.  Rep.,  534;  Moore  v.  Glass,  6 
Texas  Civ,  App.,  368;  Franks  v.  Chapman,  60  Texas,  46;  Heath  v. 
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Layne,  62  Texas,  686;  McGowen  v.  Zimpelman,  53  Texas,  479,  484; 
Ball  V.  Lowell,  56  Texas,  679. 

KEY,  A8S0CLA.TE  Justice. — The  nature  and  result  of  this  suit,  as 
well  as  the  facts  upon  which  the  judgment  was  based,  are  shown  by 
the  trial  judge's  conclusions  of  fact  and  law,  which  are  as  follows: 

"1. — I  find  that  plaintiff  rented  the  farm  and  meadow  lands  de- 
scribed in  his  petition  from  his  father,  J.  H.  Allen,  for  the  year  1903, 
and  in  consideration  of  the  rental  charge  of  $2,500  for  that  year. 

"2. — Plaintiff  and  L.  M.  Gloor  entered  into  a  partnership  contract 
for  1903  to  cultivate,  handle  and  subrent  the  said  farm  and  meadow 
lands  for  that  year,  and  subsequently,  as  alleged  in  plaintiff's  said  peti- 
tion, and  by  which  plaintiff  was  to  furnish  the  farm  implements  and 
farm  machinery,  and  L.  M.  Gloor  was  to  furnish  the  necessary  live 
stock;  and  after  the  said  rent  charges  and  expenses  of  running  the 
said  farm  and  meadow  they  were  to  divide  the  profits  equally  between 
them,   and   share   whatever  losses  they   might   sustain   equally. 

"3. — ^L.  M.  Gloor  bought  about  20  head  of  mules  to  be  used  on  the 
farm,  but  they  proved  to  be  tQO  small  and  young,  and  were  unbroke, 
and  could  not  be  used.  Plaintiff  bought  and  furnished  the  necessary 
live  stock  and  farm  implements  and  machinery  for  the  two  years  that 
this  partnership  existed.  The  mules  were  kept  by  L.  M.  Gloor  till  the 
latter  part  of  1904,  when  he  sold  some,  aaid  the  others,  six  in  number, 
were  levied  on  January  27,  1905;  and  these  mules  were  mainly  kept 
up,  fed  and  pastured  at  the  expense  of  the  partnership. 

"4. — The  crop  and  partnership  business  of  1903  proved  to  be  at  a 
loss.  Plaintiff  advanced  and  paid  the  sum  of  $790  to  pay  the  balance 
due  on  the  rents  and  expenses  for  hired  labor  for  the  benefits  of  the 
partnership,  thus  making  L.  M.  Gloor  indebted  to  him  in  the  sum  of 
$395.  L.  M.  Gloor  also  checked  out  and  used  for  his  own  personal 
benefit  the  Qum  of  $400  out  of  and  against  the  partnership  account  at 
the  Delta  National  Bank  of  Cooper;  and  plaintiff  was  compelled  to  and 
did  pay  this  sum  of  money,  thereby  making  L.  M.  Gloor  indebted  to 
plaintiff  at  the  end  of  1903  in  the  sum  of  $795*  in  the  partnership 
business,  and  this  sum  was  not  paid  back  at  the  institution  of  this  suit. 

"5. — ^During  the  latter  part  of  December,  1903,  L.  M.  Gloor  bor- 
rowed the  sum  of  $1,000  from  J.  H.  Allen,  and  for  which  loan  and 
amount  plaintiff  became  surety,  having  also  assisted  in  arranging  and 
securing  the  loan.  L.  M.  Gloor  also  gave  J.  H.  Allen  $1,500  of 
Cooper  Gin  Company  stock  as  collateral  and  a  mortgage  on  ten 
head  of  the  said  mules  to  further  secure  the  payment  of  the  said 
loan.  Gloor  also  gave  his  father  a  mortgage  on  eight  head  of  the 
mules  to  secure  a  note  of  $600  to  him. 

*^6. — Plaintiff  and  L.  M.  Gloor  continued  the  partnership  in  1904, 
on  the  same  terms  and  conditions,  and  the  said  lands  and  meadow 
were  again  obtained  from  J.  H.  Allen  for  1904  at  a  rental  of  $2,500 
for  that  year;  and  again  the  plaintiff  and  L.  M.  Gloor  were  to  share 
the  losses,  if  any,  and  likewise  the  profits,  after  the  rent  and  ex- 
penses were  paid.  The  partnership  contract,  rent  charges,  were  in 
all  things  as  in  1903,  and  a  continuation  of  that  year's  partnership 
contract  and  arrangement* 
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7. — ^L.  M.  Gloor  and  the  defendant,  Edna  C.  Gloor,  were  married 
to  each  other  in  the  State  of  Missouri  during  the  month  of  February, 
1904.  At  this  time  he  lived  and  resided  in  the  State  of  Texas  and  slie 
lived  in  the  State  of  Missouri,  and  after  their  marriage  they  lived  and 
resided  in  Texas  till  the  month  of  February,  1905,  when  they  moved 
to  the  State  of  Missouri,  and  where  they  lived  till  his  death,  and  where 
she  has  since  lived  and  still  lives. 

^'8. — ^At  the  time  of  the  said  marriage  the  said  L.  M.  Gloor  was  in- 
solvent, and  so  remained  till  his  death ;  and  the  defendant  had  no  prop- 
erty then  and  has  obtained  none  since,  except  that  transferred  or  given 
her  by  L.  M.  Gloor.  On  December  14,  1902,  L.  M.  Gloor  obtained  a 
policy  of  life  insurance  on  his  life  for  the  amount  of  $10,000  from  the 
New  York  Life  Insurance  Company,  and  it  was  made  payable  to  "his 
executors,  administrators  or  assigns,  or  such  other  beneficiary  as  should 
be  designated,"  and  on  March  22,  1904,  he  had  this  policy  changed 
and  made  payable  to  his  wife,  Edna  C.  Gloor.  And  I  find  that  such 
transfer  to  defendant  Edna  C.  Gloor  of  this  policy  of  $10,000  was 
without  any  fraudulent  intent  and  without  fraud. 

"9. — Plaintiff  was  called  away  on  business  about  the  middle  of  June, 
1904,  to  South  McAlister,  Ind.  Ter.,  and  there  he  has  been  detained 
ever  since,  except  occasional  trips  back  in  the  latter  part  of  1904  and 
early  part  of  1905  to  see  after  getting  a  settlement  of  the  partnership 
business.  L.  M.  Gloor  was  in  entire  charge  of  the  crops  and  business 
from  the  time  plaintiff  left  till  this  suit  was  brought,  January  27, 
1905. 

"10. — L.  M.  Gloor  had  charge  of  and  collected  all  of  the  crops,  hay 
,  and  rents  of  1904  (except  the  sum  of  $529.63,  which  was  not  gathered 
when  this  suit  was  brought),  and  realized  therefrom  the  sum  of  $5,- 
995.32 ;  and  the  rent  to  J.  H.  Allen  was  $2,500,  and  the  expenses  of  the 
partnership  in  making  the  crop  and  for  hired  labor  (not  counting  the 
teams,  implements  and  machinery  by  plaintiff)  was  the  sum  of  $1,- 
534.32,  making  the  total  rents  and  expenses  for  that  year  the  sum  of 
$4,034.32. 

"After  this  suit  was  filed  there  was  gathered  of  the  partnership  prop- 
erty and  crops  not  then  gathered  the  amount  of  $529.53,  making  a 
total  realized  of  that  yearns  crops  and  partnership  business  the  sum  of 
$6,524.85,  leaving  a  balance  of  the  partnership  funds,  after  deducting 
the  said  rents  and  expenses,  the  sum  of  $2,490.53,  and  to  each  part- 
ner the  sum  of  $1,245.26.  The  money  to  pay  the  said  expenses  was 
advanced  and  paid  by  plaintiff,  and  this  has  not  been  repaid  him;  and 
likewise  he  has  paid  the  said  rents,  and  that  amount  has  not  been  re- 
paid him. 

'^There  was  in  the  two  banks,  unchecked  out,  partnership  funds  to 
the  amount  of  $1,030.41,  and  that,  with  the  amount  of  crops  un- 
gathered,  made  the  amount  of  $1,559.94,  and  after  accounting  for  this 
amount  I  find  that  L.  M.  Gloor,  he  having  checked  out  and  appropri- 
ated the  balance  of  the  said  partnership  funds,  as  herein  shown,  wias  in- 
debted to  plaintiff  on  the  partnership  business  of  1904  in  the  amount 
of  $3,729.63,  and  adding  to  this  the  indebtedness  of  $795  of  1903, 
makes  an  indebtedness  of  $4,524.63,  and  deducting  from  the  amount 
realized  from  the  sale  of  the  six  mules  and  the  horse,  after  the  cost 
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and  expenses  of  keeping  and  selling  them,  the  sum  of  $176,  leaves  a 
total  indebtedness  of  $4,349.63;  and  which  represents  the  amount  that 
is  and  was  due  plaintiff  by  L.  M.  Glpor  after  allowing  all  deductions 
and  credits. 

"11. — ^L.  M.  Gloor  deposited  the  partnership  fimds  in  the  two  banks 
of  Cooper  in  the  name  of  Allen  &  Gloor;  and  he  collected  of  the  indi- 
vidual funds  of  plaintiff  which  were  in  loans  to  tenants,  and  deposited 
the  same  in  the  partnership  funds  in  the  two  banks  to  the  amount  of 
between  $200  and  $500,  and  which  is  not  included  in  the  above  items 
of  indebtedness. 

"Of  these  funds  L.  M.  Gloor  paid  the  premium  on  the  said  policy 
of  $10,000  insurance  for  1904,  which  amounted  to  $231 ;  he  also  paid 
the  J.  H.  Allen  loan  of  $1,000  some  time  in  the  fall  of  that  year,  and 
which  amounted  to  the  sum  of  $1,047.12,  and  obtained  a  release  of 
the  Cooper  gin  stock  and  mortgage.  He  also  remitted  to  his  father 
some  amounte  during  the  fall  of  that  year,  but  the  amounts  were  not 
shown.  He  transferred  the  said  gin  stock  to  his  wife,  the  defendant, 
and  afterwards  sold  it  for  $1,000,  and  after  paying  a  commission  to 
the  parties  for  making  the  sale  the  balance,  $950,  was  deposited  in  the 
First  National  Bank  in  her  name;  and  subsequently  to  this  he  trans- 
ferred to  the  defendant  enough  of  the  said  funds,  $2,050,  deposited  in 
the  name  of  the  partnership,  together  with  the  said  sum  of  $950,  to 
make  the  sum  of  $3,000,  and  which  was  deposited  in  her  name  in  said 
bank,  and  a  while  before  they  left  this  State  they  obtained  New  York 
exchange  for  that  sum  and  carried  it  with  them  to  the  State  of  Mis- 
souri, and  the  defendant  still  has  that  money  in  her  possession.  Other 
amounts  were  likewise  paid  out  by  L.  M.  Gloor  of  the  funds  so  de- 
.  posited  in  the  name  of  the  partnership,  but  the  amounts  and  names  of 
persons  are  not  known.  The  method  by  which  the  transfer  and  pay- 
ment of  the  said  funds  was  made  was  by  the  said  L.  M.  Gloor  checking 
them  out  of  the  partnership  account  and  depositing  them  in  his  indi- 
vidual name  and  to  his  own  account,  and  by  then  checking  them  out  of 
his  said  account  and  applying  them  as  just  stated. 

"12. — ^L.  M.  Gloor  gave  the  defendant  a  check  at  one  time  and  some 
other  sums  at  times  for  her  expense  money.  He  also  gave  her  a  horse. 
In  the  fall  and  winter  of  1904  he  sold  all  of  the  said  mules  except  the 
six  head  levied  on.  L.  M.  Gloor  informed  plaintiff,  when  asked  for  a 
settlement,  that  he  had  not  collected  all  of  the  rents,  and  was  not 
ready  to  settle. 

"13. — Being  unable  to  make  settlement  of  the  partnership  affairs,  on 
January  27,  1905,  plaintiff  instituted  this  suit,  and  sued  both  L.  M. 
Gloor  and  his  wife,  Edna  C.  Gloor,  and  alleged  substantially  the  same 
transaction  in  the  original  petition  as  in  the  first  amended  petition,  on 
which  this  case  was  tried,  except  the  events  happening  since  the  time 
of  the  filing  of  this  suit.  Plaintiff  alleged  as  against  the  defendant 
Edna  C.  Gloor  a  fraudulent  transfer  of  the  gin  stock  and  the  proceeds 
of  the  sale  thereof  to  her  as  against  plaintiff's  claims.  A  writ  of  at- 
tachment was  issued  out  of  this  case  at  the  instance  of  plaintiff  and 
levied  on  the  six  head  of  mules  and  one  horse.  These  were  afterwards 
sold  under  the  order  of  this  court  at  the  instance  of  the  sheriff,  and 
after  paying  the  expenses  and  cost  of  keeping  them  and  making  this 
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sale,  the  sum  of  $175  was  realized.  At  the  same  time^  which  was 
January  27,  1905,  a  writ  of  garnishment  was  issued  out  of  this  cause, 
and  was  served  on  the  said  First  National  Bank  against  hoth  defend- 
ants, but  it  was  found  that  they  had  checked  out  all  of  the  funds  de- 
posited in  their  name,  and  the  bank  made  no  answer.  Both  L.  M. 
Gloor  and  Edna  C.  Gloor  were  living  in  this  State  and  county  at  the 
time  of  the  filing  of  this  suit,  and  were  duly  served  with  citation  in  this 
State. 

"14. — ^In  the  month  of  February  following  the  institution  of  the 
suit,  both  L.  M.  Gloor  and  defendant  moved  to  the  State  of  Missouri, 
and  following  this  and  on  March  18,  1905,  L.  M.  Gloor  died  by  reason 
of  an  accident.  He  died  without  issue,  and  the  defendant  is  his  sur- 
viving wife,  and  has  not  married  again. 

"Following  this,  on  March  31,  1905,  the  defendant  collected  the  said 
$10,000  policy  of  insurance,  and  now  has  that  sum  of  money.  He  also 
had  a  policy  of  insurance  of  $1,500  in  another  company,  and  this  was 
paid  to  his  mother.  These  and  the  above-mentioned  funds  and  prop- 
erty is  all  of  the  property  that  the  evidence  shows  belonging  to  the  said 
L.  M.  Gloor  and  Edna  C.  Gloor;  and  it  was  and  is  all  in  the  State  of 
Missouri  and  in  the  possession  of  the  defendant,  and  claimed  by  her 
as  her  own,  except  the  said  insurance  of  $1,500,  paid  to  L.  M.  Gloor's 
mother,  and  the  said  mules  and  horse  and  the  partnership  funds  in  the 
bank  ($1,030.41)  at  the  time  this  suit  was  filed,  about  which  there  is 
no  controversy.  No  letters  of  administration  have  been  granted,  taken 
out  or  applied  for  by  any  one  over  the  estate  of  L.  M.  Gloor,  deceased, 
either  in  this  State  or  in  the  State  of  Missouri. 

"15. — The  defendant  returned  to  this  State  to  attend  the  June  term 
of  this  court  in  1905.  At  that  term  of  the  court  plaintiff  suggested 
the  death  of  the  defendant  L.  M.  Gloor,  and  asked  leave  to  amend  and 
make  necessary  parties  to  this  suit. 

"On  June  9th  plaintiff  filed  his  first  amended  original  petition,  the 
one  on  which  this  suit  was  tried;  and  while  the  defendant  was  still  in 
this  State  plaintiff  had  her  duly  served  with  citation  to  answer  the  said 
amended  petition.  At  that  term  of  court  the  sheriflE  applied  for  and 
obtained  an  order  to  sell  the  said  mules  and  horse. 

"On  the  trial  of  this  cause  plaintiff  and  defendant  duly  appeared 
in  person  and  by  their  respective  attorneys. 

'' Conclusions  of  law. — 1.  I  conclude  and  hold  that  L.  M.  Gloor  was 
indebted  to  plaintiff  at  the  end  of  the  first'  year's  partnership  business 
in  the  sum  of  $795,  and  after  allowing  due  and  proper  credit  for  the 
partnership  funds  and  property  on  hand  at  the  time  this  suit  was  filed, 
I  find  that  L.  M.  Gloor  was  and  is  indebted  to  plaintiff  in  the  sum  of 
$3,729.63  as  a  result  of  the  winding,  up  of  the  second  year's  partner- 
ship business  (which  amount  also  contained  the  said  personal  funds 
above  mentioned),  making  a  total  indebtedness  of  $4,524.63.  After 
deducting  from  this  sum  the  amount  realized  from  the  sale  of  the 
mules,  about  which  there  was  no  controversy,  there  was  left  due  the 
plaintiflE  the  sum  of,  as  above  found,  $4,349.63. 

"2.  I  further  find,  conclude  and  hold  that  the  said  sum  of  $3,000, 
which  the  defendant  alleges  that  she  now  has  and  holds  in  the  State 
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of  Missouri;  was  composed  of  the  said  sum  of  $950,  realized  from  the 
sale  of  the  said  Cooper  Gin  Company  stocky  and  the  sum  of  $2,060, 
and  that  the  loan  for  which  the  gin  stock  Was  given  as  collateral,  and 
the  said  sum  of  $2,050,  was  paid  by  L.  M.  Gloor,  and  by  him  trans- 
ferring the  said  funds,,  as  above  found,  deposited  in  the  partnership, 
Allen  &  Gloor,  to  his  own  account,  and  then  checking  and  paying  them 
out  to  discharge  the  loan  and  to  the  defendant's  individual  account; 
and  that  the  defendant  carried  the  said  sum  of  money  in  New  York 
exchange  from  this  State  when  she  and  her  husband  left,  as  she  al- 
leged she  did. 

"I  further  hold  and  conclude  that  the  deals  and  transaction  by  L.  M. 
Gloor,  by  which  this  said  sum  of  money,  viz.,  $3,000,  was  transferred 
to  defendant  Edna  C.  Gloor,  was  in  fraud  of  the  plaintiff^s  rights;  and 
that  the  same,  as  well  as  the  property  from  which  it  was  obtained,  was 
subject  to  the  said  rent  for  1904,  and  the  partnership  indebtedness  of 
that  year,  and  to  the  individual  funds  of  the  plaintiflE;  and  that  plain- 
tiff ought  to  recover  of  the  defendant  Edna  C.  Gloor  the  said  sum  of 
$3,000,  together  with  legal  interest  from  this  date. 

"3.  I  conclude  that  the  said  policy  of  insurance  of  $10,000  is  and 
was  not  subject  to  the  plaintiffs  indebtedness  and  claims.'^ 

Opinion, — The  appeal  in  this  case  is  prosecuted  by  the  defendant, 
Edna  C.  Gloor,  and  we  affirm  the  judgment  rendered  against  her,  be- 
cause the  facts  show  that  her  insolvent  husband  misapplied  and  de- 
voted to  his  own  use  partnership  assets,  a  portion  of  which  was  $3,000 
in  money  which  he  delivered  to  appellant,  and  which  she  had  in  her 
possession  at  the  time  the  suit  was  brought  and  when  the  judgment  was 
rendered.  (22  Am.  &  Eng.  Ency.  Law,  p.  134,  and  authorities  there 
cited.) 

That  L.  M.  Gloor  resided  and  died  in  another  State,  and  that  ap- 
pellant, his  wife,  is  not  a  resident  of  this  State,  are  facts  which  do  not 
appear  to  be  material  to  appellant's  liability.  Personal  service  was  ob- 
tained upon  her  in  this  suit,  and  the  judgment- appealed  from  is  a  per- 
sonal judgment  against  her.  Her  liability  rests  upon  the  fact  that  she 
has  in  her  possession  and  asserts  ownership  to  partnership  funds,  to 
which  the  plaintiff  is  entitled  and  for  which  she  has  paid  nothing. 

Not  being  in  the  attitude  of  an  innocent  purchaser  or  bona  fide 
holder  without  notice,  Mrs.  Gloor  has  no  better  title  to  the  $3,000  than 
her  husband  had;  and  the  facts  show  that  upon  the  settlement  of  the 
partnership  affairs  th^  latter  was  indebted  to  the  plaintiff  more  than 
$3,000. 

There  is  no  merit  in  appellant's  contention  that,  because  she  has  no 
homestead  or  other  exempted  property,  she  should  be  permitted  to  re- 
tain the  $3,000.  One  partner  can  not,  by  diverting  and  misapplying 
partnership  funds,  build  up  such  title  thereto  as  will  entitle  his  sur- 
viving wife  to  hold  them  as  exemptions  or  in  lieu  of  exempted  prop- 
erty. 

Appellant  has  assigned  no  sufficient  reason  for  the  reversal  of  the 
judgment  against  her,  and  it  will  be  affirmed. 

Appellee  has  presented  in  his  brief  a  cross-assignment  of  error  un- 
der which  he  contends  that  the  court  erred  in  not  rendering  judgment 
for  him  for  more  than  $3,000,  and  in  not  allowing  him  interest  from 
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the  time  he  filed  his  suit.  He  failed  to  except  to  the  judgment  or 
otherwise  preserve  the  questions  which  he  now  seeks  to  have  decided; 
and,  for  this  reason,  we  hold  that  he  has  waived  the  points  referred  to, 
and  is  not  entitled  to  have  his  cross-assignment  of  error  considered. 
(Texas  &  Pac.  Ry.  Co.  v.  White,  4  Texas  App.,  Civ.  Cas.,  451,  and 
cases  there  cited.) 

Affirmed. 


Houston  &  Texas  Central  Railroad  Company  v.  Nellie  M.  Oram 

ET  AL. 
Decided  November  20,  1907. 

1.— Eailway — Hegligenoe  of  Servant — ^Injury  to  Servant. 

Recovery  for  $16,000  sustained,  in  suit  against  a  railway  company  by 
the  widow  and  children  of  a  switchman,  oft  ground  of  negligence  of  defendant's 
engineer  in  failing  to  promptly  obey  the  signal  of  deceased  to  stop,  resulting 
in  the  latter  entering  between  the  cars  to  uncouple  them  at  a  point  where 
his  foot  was  caught  in  a  frog  and  he  was  run  over  and  killed. 

8. — Hegligence--Custom  as  Affecting — Charge. 

A  charge  which  submits  abstractly  the  customary  conduct  of  those  skilled 
in  the  business  as  a  test  of  proper  care,  instead  of  determining  the  nature  of 
the  act  by  all  the  circumstances  of  the  particular  case,  was  improper  and 
rightly  refused.  It  is  questioned  if  the  issue  as  to  whether  or  not  an  act 
was  negligent  can  depend  on  what  was  the  customary  manner  of  performing 
it  by  persons-  engaged  in  similar  employment. 

8. — ^Beqnested  Instmctlons. 

A  court  is  not  reauired  to  give  an  imperfect  requested  instruction, 
nor  is  it  his  duty  to  reauce  it  to  proper  form  by  inserting  omitted  elements 
in  order  to  make  it  correct. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Baker,  Botts,  Parker  &  Oa(rwood  and  Head,  Dillard  &  Head,  for  ap- 
pellant.— A  correct  special  charge  directed  to  the  veiy  facts  of  the  case 
must  be  given  where  the  main  charge  is  only  general.  Missouri,  K.  & 
T.  Ey.  V.  McGlamory,  89  Texas,  635 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Shieder, 
80  Texas,  166;  Missouri,  K.  &  T.  By.  v.  Rogers,  91  Texas,  58. 

An  approved  method  or  appliance,  though  differing  from  others,  may 
be  used  if  its  use  is  in  keeping  with  ordinary  care.  Missouri,  K.  &  T. 
Ey.  V.  Carter,  95  Texas,  461,  at  p.  483  et  seq. ;  Austin  v.  Chicago, 
E.  I.  &  P.  Ey.,  61  N.  W.  Sep.  (Iowa),  849;  Smith  v.  St.  Louis,  K.  C. 
&  N.  Ey.,  69  Mo.,  32 ;  Harley  v.  Buffalo  Car  Mfg.  Co.,  36  N".  E.  (N. 
Y.),  813;  Titus  v.  Bradford,  B.  &  K  Ey.,  20  Atl.  (Pa.),  517;  Beck 
V.  Hood,  39  Atl.  (Pa.),  843,  at  p.  844;  Ford  v.  Anderson,  21  Atl. 
(Pa.),  18;  Kehler  v.  Schwenk,  22  Atl.  (Pa.),  910;  Prybiliski  v.  North- 
western Coal  Co.,  74  N.'W.  (Wis.),  117;  Kansas  &  Texas  Coal  Co.  v. 
Bro^Tilee,  31  S.  W.  (Ark.),  454;  Bailey  Master's  Liability  for  Injury 
to  Servants,  p.  23;  La  Batt,  Master  and  Servant,  p.  85  note;  id.,  sec. 
38,  p.  99,  and  espc.  p.  100. 

The  evidence  fails  to  show  that  any  act  of  Kitson's  was  within  the 
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meaning  of  the  law  the  proximate  cause  of  the  death  of  Oram,  or  that 
if  Oram  had  acted  otherwise  than  he  did  that  Oram  would  not  have 
met  his  death.  Only  surmise  and  conjecture  can  be  resorted  to  to  sup- 
port the  verdict. 

Wolf,  Hare  &  Maxey,  for  appellees. — The  issue  of  whether  or  not 
engineer  Kitson,  in  the  manner  in  which  he  operated  his  engine  after 
the  stop  signal  was  given,  acted  in  keeping  with  ordinary  care,  or,  in 
other  words,  whether  or  not  he  was  guilty  of  negligence,  was  submitted 
to  the  jury  in  the  court's  main  charge.  The  requested  charge  does  not 
present  any  fact  or  group  of  facts  in  evidence  on  this  issue,  and  was 
properly  refused.  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Johnson,  83  Texas,  634;  - 
Texas  Portland  C.  &  L.  Co.  v.  Lee,  36  Texas  Civ.  App.,  482;  s.  c, 
98  Texas,  236;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Shieder,  88  Texas,  166;  ' 
Scott  V.  Texas  &  Pac.  Ey.  Co.,  93  Texas,  628;  Missouri,  K.  &  T.  Ey. 
Co.  V.  Carter,  95  Texas,  484-5. 

The  question  of  proximate  cause  of  Oram's  death  was  one  of  fact  - 
for  the  jury  to  determine.    The  evidence  is  amply  sufficient  to  sustain 
the  finding  of  the  jury  that  the  negligence  of  Kitson  was  the  proxi- 
mate cause  of  Oram's  death.     Southern  Pac.  Ey.  Co.  v.  Winton,  27  " 
Texas  Civ.  App.,  503;  Gonzales  v.  City  of  Galveston,  84  Texas,  5,  6; 
City  of  Galveston  v.  Posnainsky,  62  Texas,  134;  St.  Louis,  I.  M.  &  S. 
By.  Co.  V.  Davis,  15  S.  W.  Eep.,  896;  International  &  G.  N.  Ey.  v.  ' 
Newbum,  58  S.  W.  Eep.,  543;  Texas  Pac.  Ey.  v.  Moseley,  58  S.  W., 
49. 

FISHEE,  Chief  Justice. — Nellie  M.  Oran  and  her  four  children  - 
brought  this  suit  in  the  District  Court  of  Grayson  County,  Texas,  on 
tlie  1st  day  of  February,  1905,  to  recover  against  the  Houston  &  Texas  - 
Central  Bailroad  Company,  on  account  of  the  death  of  Ben  F.  Oram, 
the   husband   of  Xellie   M.,  and  the  father  of  her  four  coplaintifEs,  - 
minors,  respectively,  three,  five,  six  and  eight  years  of  age.     Oram's 
death  was  caused  by  his  getting  his  foot  caught  in  one  of  the  frogs 
in  defendant's  yards  at  Sherman,  Texas,  on  the  10th  day  of  December, 
1904,  while  he  was  acting  as  switchman,  and  being  run  over  by  a  car 
which  he  was  attempting  to  uncouple  from  another  while  they  were 
being  pushed  back  by  an  engine. 

Xegligence  was  charged  against  defendant  in  various  particulars,  but 
the  sole  issue  of  negligence  insisted  on  upon  the  trial  and 'submitted 
to  the  jury  was  that  of  Kitson,  the  engineer,  in  not  properly  obeying 
the  signals  given  him  by  Oram. 

Defendant  answered  by  a  general  denial  and  pleas  of  assumed  risk 
and  contributory  nefirlisrence.  The  case  was  tried  before  a  jury,  resulted 
in  a  verdict  for  plaintiif,  was  appealed  from,  and  reversed.  A  second 
trial  was  had,  which,  on  the  12th  day  of  May,  1906,  resulted  in  a  ver-  - 
diet  for  plaintiflfs  for  $16,000,  apportioned  $8,000  to  Mrs.  Oram  and 
$2,000  to  each  of  the  children. 

We  find  that  Xellie  M.  Oram  was  the  wife  of  the  deceased,  Ben  F. 
Oram,  and  that  the  other  appellees  are  the  children  of  that  marriage; 
that  Ben  F.  Oram  was  killed  on  the  10th  day  of  December,  1904, 
while  in  the  discharge  of  his  duty  as  a  switchman  in  appellant's  rail- 
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road  yards  in  the  city  of  Sherman,  by  being  run  Over  by  a  car  which 
he  was  at  the  time  attempting  to  uncouple  from  another  car.  He,  in 
obedience  to  instructions,  made  an  effort  to  uncouple  the  car,  and  while 
so  doing  got  his  foot  fastened  in  one  of  the  frogs  of  the  track,  and, 
being  unable  to  extricate  himself,  the  moving  car  ran  over  him.  There 
is  evidence  tending  to  show  that,  in  the  discharge  of  the  duty  in  which 
he  was  then  engaged,  it  was  necessary  for  him  to  go  in  between  the  two 
cars  in  order  to  uncouple  the  same.  Immediately  prior  to  the  perform- 
ance of  this  duty,  and  in  his  forward  movement  to  perform  it,  he  sig- 
naled the  engineer  in  charge  of  the  engine  to  which  the  cars  were  at- 
tached to  stop.  The  engineer  did  not  immediately  obey  the  signal,  but 
permitted  the  engine  and  cars  to  move  some  distance  before  he  stopped 
the  same.  And  there  is  evidence  which  justifies  the  conclusion  that  if 
the  engineer  had  promptly  and  immediately  obeyed  the  signal  to  stop 
given  to  him  by  Oram,  which  signal  was  given  in  the  discharge  of  his 
duty,  the  cars  could  have  been  fetoppea  before  Oram  reached  the 
point  on  the  track  where  the  frog  was  located,  and  thereby  would 
have  escaped  the  result  that  followed.  And  there  is  evidence  upon  this 
subject  which  justifies  the  conclusion  that  the  engineer  who  received 
the  signal  was  guilty  of  negligence;  or,  in  other  words,  did  not  exer- 
cise ordinary  care  under  the  circumstances  in  not  immediately  stopping 
the  movement  of  the  cars.  It  appears  from  the  facts  that  Kifaon,  the 
engineer,  saw  and  understood  the  signal  given  by  Oram. 

There  is  some  complaint  made  to  the  effect  that  the  verdict  and  judg- 
ment below  are  excessive.  We  will  not  undertake  to  set  out  the  evi- 
dence bearing  upon  this  subject,  but  merely  dispose  Of  it  with  the  state- 
ment that,  in  our  opinion,  the  evidence  justifies  the  amount  of  the  ver- 
dict found  by  the  jury. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  refusing  to  submit  the  following  instruction  asked  by  it : 
"If  you  believe  from  the  evidence  that  the  method  and  time  adopted  by 
Kitson  in  applying  the  air  on  his  engine,  and  bringing  his  engine  to  a 
stop,  was  such  as  is  approved  as  proper  in  railroading  by  a  person 
skilled  in  the  business,  and  in  keeping  with  ordinary  care,  you  vdll  re- 
turn a  verdict  for  the  defendant.^' 

The  trial  court  admitted  evidence  bearing  upon  the  subject  as  to 
what  was  the  fluty  of  an  engineer  upon  receiving  a  stop  signal;  and 
several  witnesses  testified  in  behalf  of  plaintiffs  that,  in  obedience  to 
such  signal,  it  was  his  duty  to  have  immediately  brought  his  engine  to 
a  stop  as  speedily  as  possible;  that  it  was  not  the  exercise  of  his  judg- 
ment that  would  control  the  matter,  but  it  was  a  situation  to  be  deter- 
mined by  the  switchman  who  gave  the  signal.  On  the  other  hand,  a 
number  of  witnesses  testified  in  behalf  of  defendant  that,  in  obeying 
the  signal  with  reference  to  the  time  when  the  train  should  stop,  was  a 
matter  to  be  determined  by  the  engineer.  The  trial  court,  in  its 
charge,  permitted  the  jury  to  determine  the  usual  and  customary 
method  of  doing  such  work  in  the  defendant's  yard,  and  in  effect  in- 
structed them  that,  if  the  engineer  could  have  stopped  the  engine  after 
the  stop  signal  was  given  according  to  the  usual  and  customary  method 
of  doing  such  work  in  the  defendant's  yards,  and  that  such  failure  was 
the  want  of  the  exercise  of  ordinary  care,  to  find  against  the  appellant 
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on  this  issue.  On  the  other  hand,  he  instructed  the  jury,  in  effect, 
that  if  the  failure  to  stop  was  in  obedience  to  the  usual  and  customary 
method  of  operating  an  engine  in  appellant's  yards  in  the  exercise  of 
ordinary  care,  the  result  would  be  that  the  engineer  was  not  guilty  of 
negligence. 

In  detennining  whether  the  trial  court  correctly  refused  this  charge 
it  is  not  necessary  that  we  should  enter  upon  the  debatable  ground 
that  the  alleged  negligent  conduct  of  a  servant  can  or  can  not  be  de- 
termined by  the  general  manner  of  doing  such  work  by  persons  gen- 
erally skilled  in  that  business,  for  upon  this  subject  there  is  much  con- 
flict of  authority;  but,  if  it  were  necessary  to  be  decided,  we  would  be 
inclined,  in  cases  where  it  is  necessary  to  consider  and  determine  the 
effect  of  an  alleged  negligent  act,  in  connection  with  the  time,  place 
and  manner  of  its  performance,  to  follow  the  rule  announced  in  Pulsi- 
fer  V.  Berry,  87  Me.,  410,  and  like  cases.  It  is  there  said :  "In  Deer- 
ing  on  Negligence,  section  9,  it  may  be  stated  as  a  general  rule  that, 
where  a  party  is  charged  with  negligence,  he  will  not  be  allowed  to 
show  that  the  act  complained  of  was  customary  among  those  engaged  in 
similar  occupations,  or  those  placed  under  like  circumstances  and  owing 
the  same  duties.  In  Hill  v.  Portland  &  R.  Ry.  Co.,  65  Maine,  438,  the 
plaintiff's  horse  was  frightened  by  a  loud  and  sudden  blowing  of  de- 
fendant's locomotive  whistle,  and  evidence  of  custom  in  that  respect  on 
other  roads  was  held  rightly  excluded.  The  court  says  in  the  opinion: 
'It  does  not  appear  in  terms  whether  the  object  was  to  prove  a  general 
custom  on  all  railroads;  but  if  such  a  general  custom  could  be  estab- 
lished it  would  not  be  a  legitimate  defense  in  this  case  or  tend  to  es- 
tablish it.  If  all  the  railroads  in  the  country  adopt  any  rule  or  cus- 
tom which  is  unreasonable  or  dangerous,  and  productive  of  injury,  the 
generality  of  the  custom  can  not,  in  a  given  case,  in  any  degree  excuse 
or  justify  the  act.  Every  case  must  be  determined  upon  the  facts,  and 
not  upon  the  proceedings  of  other  corporations  in  somewhat  similar 
cases.'  To  the  same  effect  are  the  following  decisions:  Miller  v.  Pen- 
dleton, 8  Gray,  647;  Judd  v.  Fargo,  107  Mass.,  264;  Lewis  v.  Smith, 
107  Mass.,  334;  Hill  v.  Providence  &  N.  Y.  Steamship  Co.,  126  Mass., 
292;  Littleton  v.  Richardson,  32  N.  H.,  69;  Lawtence  v.  Hudson,  12 
Heisk.  (Tenn.),  671;  Crocker  v.  Schureman,  7  Mo.  App.,  368;  Hamil- 
ton V.  Des  Moines  Valley  Railroad,  36  Iowa,  31." 

In  Congdon  v.  Howe  Scale  Co.,  29  Atl.  Rep.,  255,  it  is  said:  "The 
degree  of  care  and  prudence  required  of  a  master  for  the  safety  of  his 
servants  can  not  be  measured  by  the  care  and  prudence  exercised  by 
other  masters  under  conditions  not  shown  to  be  similar."  To  the  same 
effect  is  McNally  v.  Colwell,  91  Mich.,  535.  But,  however,  as  said  be- 
fore, we  are  not  required  to  take  a  decided  stand  upon  this  question, 
because  in  our  opinion  the  trial  court  correctly  refused  the  charge  as 
framed,  even  assuming  that  it  would  have  been  proper  to  have  sub- 
mitted to  the  jury  the  question  whether  Kitson  acted  in  a  way  ap- 
proved  as  prop^  by  persons  of  skill  as  railroad  engineers. 

If  such  an  issue  had  been  proper  to  be  submitted  there  are  essential 
elements  omitted  from  this  charge  which  were  necessary  to  be  stated  in 
order  to  properly  present  the  question.  It  is  not  the  abstract  question 
Vol.  XLVII.  Civil-^4. 
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as  to  what  persons  skilled  in  the  business  should  have  done  or  would 
not  have  done,  but  the  question  is,  what  was  the  duty  of  such  a  person, 
in  view  of  the  then  situation  and  circumstances  surrounding  the  parties. 
The  charge  as  stated  presents  a  question  that  is  practically  abstract 
How  can  it  be  determined  by  a  jury,  even  taking  in  view  the  method 
and  time  in  which  the  act  was  performed,  that  the  one  charged  with 
the  duty  of  doing  the  act  has  exercised  ordinary  care,  unless  the  situa- 
tion is  determined  by  the  then  existing  circumstances?  Eitson  may 
have  exercised  ordinary  care  in  the  method  and  time  adopted  by  him  in 
applying  the  air,  when  judged  from  the  standpoint  of  railroad  people 
generally  engaged  in  similar  business;  but  still  a  jury,  with  all  of  the 
facts  before  them,  may  have  justly  determined  that  the  exigencies  were 
such  that  he  would  not  be  justified  in  resorting  to  the  means  and  the 
delay  that  he  occasionally  employed.  And  it  is  difficult  to  see  how  a 
jury  can  determine  the  fact  of  negligence  when  you  take  from  them  the 
privilege  of  viewing  the  situation  in  the  light  of  all  of  the  facts  which 
tend  to  explain  it.         i 

To  say,  in  this  instance,  that  the  engineer  would  be  justified  in  per- 
mitting the  car  to  roll  after  the  stop  signal  was  given,  because  other 
railroad  engineers  in  a  like  situation  would  have  done  the  same  thing, 
would  be  to  deprive  the  jury  of  the  right  to  consider  the  necessity  of 
the  engineer  to  immediately  stop  by  reason  of  the  fact  that  the  switch- 
man was  engaged  in  a  work  which  was  necessarily  inherently  danger- 
ous, and  that  the  necessity  for  prompt  action  depended  not  so  much 
upon  the  privilege  of  the  engineer  to  exercise  a  discretion,  but  that  the 
deceased  had  incurred  the  risk  possibly  under  the  belief  that  his  sig- 
nal to  stop  called  for  prompt  action  in  obedience  to  the  method  of  per- 
forming that  character  of  work  in  appellant's  yards,  and  that  that 
would  be  the  construction  placed  upon  it  by  the  engineer.  The  trial 
court,  in  its  charge,  did  permit  the  jury,  in  passing  upon  the  question 
of  negligence,  to  take  into  consideration  the  method  and  manner  of 
doing  that  character  of  work  in  the  appellant's  yards.  They  could, 
from  the  facts  surrounding  the  transaction,  in  connection  with  the  con- 
clusion that  the  engineer  violated  the  method  of  doing  business  in  the 
appellant's  yards,  have  well  determined  the  fact  that  he  was  guilty  of 
negligence  on  the  occasion  in  question;  and  if  the  plaintiffs'  cause  of 
action  can  be  predicated  upon  this  state  of  facts  it  would  be  improper 
for  the  trial  court  to  instruct  the  jury  that  the  engineer  would  be  ex- 
cused in  the  event  he  resorted  to  methods  and  time  of  doing  the  work 
employed  by  railroad  engineers  generally.  In  other  words,  if  we  could 
admit  that  the  rule  contended  for  in  this  charge  could  have  been  sub- 
mitted, the  charge  as  framed  omits  other  very  material  facts;  or,  in 
other  words,  excludes  from  the  consideration  of  the  jury  important  is- 
sues which  should  have  been  embraced  in  the  instruction  in  order  to 
have  made  it  perfect.  It  may  be  said  that,  as  the  charge  is  suggestive 
of  the  question  desired  to  be  submitted,  it  was  the  duty  of  the  trial 
court  to  reduce  the  charge  to  proper  form,  and  state  all  that  was  neces- 
sary in  order  to  make  it  perfect.  That  rule  has  never  obtained  in  this 
court.  We  have  from  the  organization  of  this  court  steadily  held  that  a 
trial  court  is  not  required  to  give  an  imperfect  special  instruction.  He 
does  not  rest  under  the  duty  to  reduce  it  to  proper  form,  or  to  state 
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elements  neoessary  to  be  stated  that  are  omitted.  In  Oulf,  Colorado  & 
Santa  Fe  R.  R.  Co.  v.  Minter,  93  S.  W.  Rep.,  617,  and  in  other  cases, 
we  have  e^ressly  passed  upon  this  question,  and  in  the  case  noted,  and 
others,  the  Supreme  Court  refused  writs  of  error. 

What  we  have  said,  in  our  opinion,  disposes  of  the  second  assignment 
of  error. 

We  have  examined  those  assignments  which  relate  to  the  refusal  of 
the  trial  court  to  give  other  special  charges,  and  conclude  that  the 
charges  given  by  the  court  covered  all  the  questions  involved,  and  that 
there  was  no  error  in  refusing  those  instructions. 

The  other  assignments  raise  questions  that  relate  to  the  facts.  These 
are  disposed  of  by  our  findings  of  fact  contrary  to  the  contention  of 
the  appellant. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  CompanV  op  Texas  v.  W.  R. 

MOORB. 
Decided  November  20,  1907. 

1. — ^Briefs — ^Billing  on  Exceptions. 

TLe  Appellate  Court  will  not  consider  errors  assigned  on  the  overruling  of 
exceptions  which  are  not  set  out  in  the  brief. 

2. — ^Evidence. 

The  fact  that  plaintiff  suing  a  carrier  for  damages  to  a  car  load  of  onions 
from  alleged  unsuitableness  of  car  and  delay  in  transportation  would  not  have 
shipped  in  that  car  had  he  not  been  instructed  to  do  so  by  the  consignee  was 
pertinent  to  defenses  pleaded  that  he  bought  and  shipped  merely  as  agent  of  the 
consignee  and  that  he  accepted  the  car  with  knowledge  of  its  condition,  and 
proof  thereof  was  improperly  excluded. 

8. — Carrier — ^Refusal  of  Consignee  to  Beeeive. 

The  consignee  can  not,  by  refusal  to  accept  goods  damaged  or  delayed 
in  transit,  hold  the  carrier  for  the  entire  value  of  the  shipment,  and  an  in- 
struction that  the  latter  was  not  liable  for  the  additional  damage  caused  by 
the  consignee's  refusal  to  receive  was  improperly  refused. 

4. — ^Argument  of  Counsel. 

It  was  improper  for  counsel  to  refer  in  argument  to  the  jury  to  previous 
proceedings  in  the  case,  not  in  evidence,  and  relating  only  to  the  discharge 
from  liability  of  a  codefendant. 

6. — ^Instmctions — ^Explanation  by   Counsel. 

Where  the  jury  asked  explanation  of  a  charge  of  the  court,  such  explana- 
tion, if  given,  should  be  by  the  court  and  not  by  counsel. 

Appeal  from  the  County  Court  of  Rockwell  County.  Tried  below 
before  Hon.  J.  H.  Chrisholm. 

The  argument  of  plaintiff's  counsel,  to  which  objection  was  made, 
was  as  follows:  ''We  made  the  Pruitt  Commission  Company  and  the 
railway  company  both  parties  to  this  suit  at  a  former  term  of  this 
court.  The  Pruitt  Commission  Company  was  let  out  on  a  plea  of  mis- 
joinder and  a  plea  of  privilege.  The  railroad  was  in  court  then,  and 
now,  since  the  Pruitt  Commission  Company  have  gone  hence  without 
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AsLj,  the  railroad  company  then  again  and  says:  'These  are  not  our 
onions,  but  they  belong  to  the  Pruitt  Commission  Company.^  Now  this 
is  like  a  deviFs  fish  muddying  the  water.  They  try  to  assert  now, 
while  they  sat  mum  then  and  saw  the  Pruitt  Commission  Company  go 
out,  and  now  they  come  into  court  and  say  these  onions  belong  to  the 
Pruitt  Commission  Company.'' 

Appellant's  thirteenth  assignment  of  error  was  as  follows:  '"The 
court  erred  in  sustaining  the  objections  of  plaintiff  to  the  following 
question  propounded  by  defendant  to  the  plaintiff,  W.  R.  Moore:  ^f 
they,  the  Pruitt  Commission  Company,  had  not  instructed  you  to  ship 
in  that  car  you  would  not  have  done  it.'  And  the  witness  would  have 
answered  that  he  would  not  have  shipped  the  onions  in  said  car  if  not 
instructed  by  the  Pruitt  Commission  Company." 

jT.  8.  Miller,  W.  C.  Jones  and  Stroud  £  Ridgell,  for  appellant. — ^As 
a  general  rule  the  fact  that  goods  are  injured  upon  the  journey 
through  causes  for  which  the  carrier  is  responsible  does  not  of  itself 
justify  the  consignee  in  refusing  to  receive  them,'  but  he  must  accept 
them  and  hold  the  carrier  responsible  for  the  injuries.  Where  the 
goods  reached  the  destination  in  a  damaged  condition,  l)ut  are  not 
worthless,  the  consignee  may  not  refuse  to  accept  and  recover  value. 
Gulf,  C.  &  S.  F.  R.  R.  Co.  V.  Everett  &  Long,  37  Texas  Civ.  App., 
167;  Railway  v.  Jackson,  15  S.  W.  Rep.,  128;  Baumbach  v.  Gulf,  C.  & 
S.  P.  Ry.,  4  Texas  Civ.  App.,  660;  Hutchinson  on  Car.,  sec.  770. 

E.  D.  Foree,  for  appellee. 

KEY,  Associate  Justice. — ^W.  R.  Moore  instituted  this  suit  against 
the  Missouri,  K.  &  T.  Railway  Co.  of  Texas  and  the  Pruitt  Commission 
Company,  seeking  to  recover  damages  for  an  alleged  breach  of  contract 
for  the  shipment  of  a  carload  of  onions  from  Rockwall  to  San  Antonio, 
Texas.  The  Pruitt  Commission  Company  filed  a  plea  in  abatement, 
which  was  sustained  by  the  court,  and  that  defendant  went  out  of  the 
case.  As  between  the  plaintiff  and  the  railway  company  there  was  a 
jury  trial  resulting  in  favor  of  the  former,  and  the  latter  has  appealed. 

The  first  five  assignments  of  error  presented  in  appellant^s  brief 
complain  of  the  action  of  tl?e  court  in  ruling  upon  exceptions  to  plead- 
ings, but  the  exceptions  referred  to  are  not  set  out  or  their  substance 
stated  in  the  brief,  nor  has  appellant  even  referred  us  to  the  pages  of 
the  transcript  where  such  exceptions  can  be  found.  Hence  we  decline 
to  consider  the  assignments  referred  to,  as  well  as  several  others  in  ap- 
pellant's brief  which  are  in  the  same  condition. 

We  sustain  the  thirteenth  and  nineteenth  assignments,  and  reverse 
the  case  because  of  the  errors  therein  pointed  out.  The  thirteenth  re- 
lates to  the  action  of  the  court  in  sustaining  an  objection  to  a  question 
propounded  by  the  defendant  to  the  plaintiff.  If  the  witness  had 
given  the  answer  to  the  question  which  the  bill  of  exceptions  states  he 
would,  such  answer  would  have  tended  to  show  that  the  property 
shipped  did  not  belong  to  the  plaintiff,  but  to  the  Pruitt  Commission 
Company,  as  alleged  by  the  defendant.  Such  answer  would  also  have 
tended  to  show  faiowledge  by  the  plaintiff  of  the  character  of  the  car 
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and  of  its  condition  ;^  and  therefore  his  acquiescence  in  the  use  of  that 
car  by  the  defendant  in  transporting  the  onions.  The  question  was 
proper,  and  the  court  should  have  overruled  the  objection  to  it. 

The  nineteenth  assignment  relates  to  the  refusal  of  the  court  to  give 
an  instruction  requested  by  the  defendant  to  the  effect  that,  if  the 
jury  found  from  the  evidence  that  when  the  shipment  arrived  at  San 
Antonio,  its  destination,  it  was  not  entirely  worthless,  then  it  was  the 
duty  of  the  consignee  to  receive  it,  and  if,  by  refusal  to  do  so,  the  dam- 
age was  increased,  the  defendant  woidd  not  be  liable  for  such  addi- 
tional damage  as  was  caused  by  the  refusal  to  receive  the  property. 
The  evidence  presented  that  issue,  and  the  instruction  referred  to  should 
have  been  given.  (Railway  Co.  v.  Everett  &  Long,  37  Texas  Civ.  App., 
167,  and  authorities  there  cited.) 

The  remarks  made  by  the  plaintiff's  attorney  in  addressing  the  court 
on  the  admissibility  of  certain  testimony,  and  in  his  concluding  argu- 
ment to  the  jury  complained  of  in  appellant's  brief,  were  improper,  and 
should  not  have  been  permitted.  There  is  nothing  in  the  record  to  in- 
dicate that  the  Railway  Company  was  in  any  wise  responsible  for  the 
action  of  the  Pruitt  Commission  Company  in  filing  its  plea  of  privi- 
lege, or  for  the  action  of  the  court  in  sustaining  that  plea;  and  the 
plaintiff's  attorney  should  not  have  been  permitted  to  refer  to  those 
matters  before  the  jury  and  attempt  to  make  a  point  against  the  rail- 
way company  on  account  thereof. 

The  matter  complained  of  in  the  twenty-eighth  assignment  of  error 
is  not  likely  to  occur  upon  another  trial.  However,  we  are  disposed  to 
agree  with  appellant's  contention  that,  after  a  case  has  been  submitted 
to  a  jury,  no  one  except  the  court  should  give  any  further  instructions 
or  explanations.  After  having  retired  for  consideration  the  jury  re- 
turned, and  stated  to  the  court  that  they  did  not  understand  the  mean- 
ing of  a  certain  portion  of  the  charge.  The  court  did  not  give  any  ad- 
ditional instruction,  but  told  the  jury  that  they  could  read  the  charge, 
and,  over  the  objection  of  the  defendant,  permitted  the  plaintiff's  at- 
torney to  state  to  the  jury  his  construction  of  the  charge.  We  think 
the  rule  prescribed  by  the  statute  should  have  been  pursued,  and  that 
no  one  except  the  court  should  have  responded  to  the  jury.  (Art. 
1321,  Bev.  Stats.;  Bailey  v.  Hartman,  85  S.  W.  Rep.,  830.) 

Reversed  and  remanded. 


The  Gband  Lodge  op  A.  0.  U.  W.  op  Texas  et  al.  v.  E.  S.  Jones. 

Decided  November  20,  1907. 

Benefit  Inraranoe— Tmst — ^Assessments  Paid  by  Creditors — Change  of  Benell- 
elary. 

A  fraternal  beneficiary  asBOciation,  the  laws  of  which  provided  that  the 
beneficiaries  must  be  members  of  the  family  or  related  by  blood  to  the  assured; 
that  they  had  no  vested  right  in  the  certificate  till  his  death;  that  it  con- 
stituted no  part  of  the  estate  of  assured;  and  that  he  had  no  right  in  or 
control  over  the  same  except  to  designate  the  beneficiaries  and  to  change  such 
designation  while  living  at  any  time,  in  accordance  with  the  rules  of  the  asso- 
ciation, could  not  be  enjoined,  at  suit  of  a  creditor,  who  had  kept  the  certificate 
fJive  by  payment  of  assessments  under  an  agreement  transferring  it  to   a 
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trustee  for  securing  repayment,  from  changing  the  certificate,  in  accordance 
with  its  laws,  by  making,  at  direction  of  assured,  a  new  designation  of  bene- 
ficiaries, and  defeating  thereby  the  claim  of  the  creditor  to  reimbursement  from 
its  proceeds. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore Hon.  B.  L.  Jones. 

Smith  &  Wall,  for  appellant. — The  benefits  of  a  fraternal  beneficiary 
association  under  the  laws  of  Texas  are  payable  to  the  families,  heirs, 
blood  relatives,  afiianced  husband  or  aflBanced  wife,  or  persons  depend- 
ent upon  the  member  of  said  association  at  the  time  of  his  death ;  such 
benefits  are  not  liable  for  the  debts  of  the  beneficiary  or  holder  of  the 
certificate,  and  can  not  be  taken,  seized,  appropriated  or  applied  by  any 
legal  or  equitable  process  or  by  operation  of  law  to  debts  of  the  certifi- 
cate holder  or  any  beneficiary  named  in  such  certificate  or  any  person 
who  may  have  any  rights  thereunder.  Sees.  1  and  11,  chap.  115,  Acts 
Twenty-Sixth  Leg.;  United  Ben.  Assn.  v.  Johnson,  98  Texas,  1;  Ken- 
tucky Masonic  Mut.  Ins.  Co.  v.  Miller,  13  Bush.,  489;  American  L.  of 
H.  V.  Perry,  140  Mass.,  580 ;  Boasburg  v.  Cronan,  9  N.  Y.  Supp.,  664 ; 
Hoeft  V.  K.  of  H.,  113  Cal.,  91;  Bacon^s  Benefit  Soc.,  3d  ed.,  sees. 
244-244a. 

The  couris  of  this  State  will  not  lend  their  aid  to  the  maintenance 

or  enforcement  of  a  contract  made  in  violation  of  the  laws  of  the  State. 

Sees.  1  and  11,  chap.  115,  Acts  Twenty-Sixth  Leg.;  Read  v.  Smith,  60 

Texas,  379;  Keith  v.  Fountain,  3  Texas  Civ.  App.,  391;  Wiggins  v. 

'  Bisso,  92  Texas,  219. 

No  such  equity  exists  in  favor  of  the  creditor  as  will  enable  him  to 
enjoin  the  association  from  making  the  change  in  beneficiaries  last 
requested  by  the  member.  Ancient  0.  TJ.  W.  v.  Cleghom,  42  S.  W, 
Bep.,  1045 ;  Splawn  v.  Chew,  60  Texas,  634 ;  Byrne  v.  Casey,  70  Texas, 
247;  Knights  &  L.  of  H.  v.  Burke,  15  S.  W.  Hep.,  45;  1  Bacon  Benefit 
Soc,  sec.  244a. 

The  beneficiary's  interest  in  a  ceri;ificate  issued  by  a  beneficiary  asso- 
ciation, where  the  right  to  substitute  other  beneficiaries  is  reserved  to 
the  member,  is  the  mere  expectancy  of  an  incomplete  gift,  which  is- 
revocable  at  the  will  of  the  insured,  and  which  does  not  and  can  not 
be  vested  as  a  right  until  fixed  by  the  member's  death.  Bacon's  Benefit 
Soc,  sec.  304;  Holland  v.  Taylor,  111  Ind.,  121;  Hoeft  v.  K.  of  H., 
*  113  Cal.,  91. 

A  vested  right  is  property  which  the  law  protects,  but  one  can  not 
be  defrauded  of  that  in  which  he  has  no  vested  right;  a  mere  expect- 
ancy is  not  property,  and  is  not  protected  by  the  law.  Hoeft  v.  K.  of 
>  H.,  113  Cal.,  91;  Sabin  v.  Grand  Lodge,  8  N".  Y.  Supp.,  185;  Luhrs 
V.  Lodge,  7  N.  Y.  Supp.,  487 ;  In  re  O'Hara's  Will,  95  N.  Y.,  403. 

Where  an  association  is  incorporated  for  the  purpose  of  raising  a 
fund  in  the  event  of  a  member's  death,  by  assessments  on  the  other 
members  of  the  order,  for  a  particular  purpose  set  forth  in  its  contract 
of  insurance  and  in  the  law  under  which  it  is  organized,  it  is  without 
authority  to  raise  it  for  a  different  purpose.  Kentucky  Masonic  M. 
Ins.  Co.  V,  Miller,  13  Bush.,  489;  Ferbrache  v.  Grand  Lodge,  81  Mo. 
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App.,  270;  Keener  v.  Grand  Lodge,  38  Mo.  App.,  643;  Wagner  v. 
Benefit  Soc.,  70  Mo.  App.,  161;  American  Legion  of  Honor  v.  Perry, 
140  Mass.,  580;  Daniels  v.  Pratt,  143  Mass.,  221;  Bishop  v.  Grand 
Lodge,  112  N.  Y.,  627;  National  Mut.  Aid  Assn.  v.  Gonser,  43  Ohio 
St.,  1 ;  K.  of  H.  V.  Nairn,  60  Mich.,  44 ;  Sabin  v.  Grand  Lodge,  8  N. 
Y.  St.,  186;  Maryland  Mut.  B.  Spc.  v.  Qendinen,  44  Md.,  429;  1 
Bacon's  Benefit  Soc,  sec.  244  et  seq. 

A  creditor  not  being  in  the  class  for  whose  benefit  such  associations 
were  formed  can  not  be  the  beneficiary.  Boasburg  v.  Cronan,  9  N.  Y. 
Supp.,  664;  Clarke  v.  Schwartzenberg,  164  Mass.,  347;  National  Ex- 
change Bank  v.  Bright  (Ky.),  36  S.  W.,  10;  Green  v.  Eoworth,  113 
N.  Y.,  467. 

The  payment  of  the  assessments  by  one  not « included  in  class  of 
stipulated  beneficiaries  raises  no  equity  that  will  entitle  the  one  so 
paying  to  the  insurance  money.  Ancient  0.  XJ.  W.  v.  Cleghom,  42  S. 
W.  Rep.,  1046;  Knights  &  L.  of  H.  v.  Burke,  15  S.  W.  Rep.,  46; 
Price  V.  K.  of  H.,  68  Texas,  361;  Masonic  Ben.  Assn.  v.  Bxmch,  109 
Mo.,  560;  Clark  v.  Supreme  Council,  176  Mass.,  468;  Webster  v. 
Welsh,  68  N.  Y.  Supp.,  68 ;  Cade  v.  Head  Camp,  27  Wash.,  218. 

Oalloway  &  Vowell,  J.  P.  Adamson  and  R.  L.  Caruthers,  for  ap- 
pellee.— The  statute  of  Texas  was  not  intended  to  protect  a  certificate 
against  the  voluntary  acts  of  the  member  and  beneficiary,  but  only 
against  the  forced  sale  or  seizure  under  the  law,  if  it  applies  to  the 
certificate  in  this  case  at  all.  Jarvis  v.  Binkley,  69  N.  E.,  682;  206 
lU.,  641;  McGrew  v.  McGrew,  60  N.  E.,  861;  190  III,  604. 

It  is  not  against  the  law  to  make  a  beneficiary  certificate  payable  to 
a  trustee  for  the  beneficiary.    Wolf  v.  Pearce,  46  S.  W.  Rep.,  866. 

Under  John  I.  Hedrick,  son  and  beneficiary,  and  under  the  contracts 
made  both  by  him,  the  beneficiary,  and  by  the  member,  the  insured, 
with  appellee,  the  trustee,  appellee,  through  and  under  John  I.  Hed- 
rick, acquired  such  an  equity  as  authorized  the  judgment  in  this  cause. 
Coleman  v.  Anderson,  98  Texas,  670;  Kendall,  Adm*r,  v.  Morrison,  33 
Texas  Civ.  App.,  345 ;  Jarvis  v.  Binkley,  69  N.  E.,  682 ;  206  Dl.,  641 ; 
Carter  v.  Carter,  72  N.  E.  (Ind.),  187;  Bacon  Ben.  Soc,  3d  ed.,  sec. 
306a;  Smith  v.  National  Ben.  Soc.,  26  N.  E.  (N.  Y.),  197. 

Though  the  beneficiary's  interest  in  the  certificate  is  a  mere  ex- 
pectancy, it  is  the  subject  of  contract.  Anderson  v.  Coleman,  98  Texas, 
670 ;  Jarvis  v.  Binkley,  69  N.  E.,  582 ;  206  111.,  541 ;  Carter  v.  Carter, 
72  N.  E.  (Ind.),  187;  Leaf  v.  Leaf,  17  S.  W.,  354;  92  Ky.,  166; 
Pomeroy  Eq.  Jur.,  3d  ed.,  sec,  1275,  note  b,  1286 ;  Bispham^s  Eq.,  sees. 
162  to  167. 

Even  where  an  assignment  of  a  policy  is  void,  the  payment  of  assess- 
ments on  the  faith  of  the  certificate,  as  security,  has  been  and  ought 
to  be  protected.  Cheeves  v.  Anders,  Adm^r,  87  Texas,  287,  294; 
Schonfield  v.  Turner,  76  Texas,  324 ;  Levy  v.  Taylor,  66  Texas,  652. 

Under  the  original  contract  made  in  1880,  as  well  as  the  statutes  of 
Texas  then  in  force,  the  certificate  was  payable  to  such  person  or  per- 
sons as  the  member,  while  living,  might  choose  to  designate,  which 
right  could  not  be  taken  away  by  subsequent  amendments,  and  which 
persons  would  embrace  a  creditor  to  the  extent  of  his  debt.     Grand 
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Lodge  A.  0.  IT.  W.  v.  Stiunpf,  24  Texas  Civ.  App.,  309;  O'Malley  v. 
Grand  Lodge  A.  0.  U.  W.,  89  S.  W.  Eep.,  68  (Mo.  App.) ;  Morton  v. 
Sup.  C.  R.  League,  73  S.  W.  Rep.,  259 ;  100  Mo.  App ,  76 ;  Parish  v. 
New  York  Produce  Ex.,  61  N.  E.  Rep.  (N.  Y.),  977;  TeUo  v.  Sup. 
C.  R.  Arc,  93  N.  W.  Rep.  (Minn.),  513;  Voight  v.  Kersten,  45  N.  E. 
Rep.  (HI.),  543;  Hicks  v.  N.  W.  Aid  Assn.,  96  S.  W.  Rep.  (Tenn.), 
962;  1  Bacon  Ben.  Soc,  3d  ed.,  sees.  83,  84,  86,  187,  188a,  and  )he 
last  sentence  of  sec.  244;  also  246. 

Prima  facie  a  member  can  designate  any  ojie  allowed  by  statute,  and 
the  statutes  are  construed  not  to  apply  to  existing  contracts.  Same 
as  next  above.    Bacon  Ben.  Soc.,  sec.  252. 

Contrary  to  the  express  terms  of  a  policy,  the  insured  and  the  bene- 
ficiary may  so  contract  as  to  vest  in  the  beneficiary  an  irrevocable  right 
to  payment,  the  court  giving  effect  to  the  fundamental  principles  of 
justice,  nor  will  a  literal  construction  be  followed  that  leads  to  absurd 
consequences.  Box  v.  Lanier,  79  S.  W.  Rep.  (Tenn.),  1042;  cases 
cited  above;  Pbglesong  v.  Modem  Bro.  of  Am.,  97  S.  W.  Rep.,  240. 

RICE,  Associate  Justice. — This  suit  was  instituted  in  the  District 
Court  of  said  county  on  the  11th  of  October,  1905,  by  appellee,  against 
appellants,  and  also  against  H.  C.  Hedrick,  John  I.  Hedrick,  Vivian 
Hedrick,  Sallie  Hedrick  and  Annie  Ainsworth,  guardian  of  Vivian 
Hedrick  and  Sallie  Hedrick,  who  were  minors,  to  enjoin  the  Grand 
Lodge  of  Ancient  Order  of  United  Workmen  and  subordinate  lodge  of 
the  order  at  Sherman  from  changing  a  benefit  certificate  issued  to  H. 
C.  Hedrick  on  his  life  for  $998,  payable  in  the  event  of  his  death  to 
appellee,  as  trustee  for  H.  C.  Hedrick^s  son,  John  I.  Hedrick,  so  as  to 
make  Will  A.  Hassell,  Sr.,  trustee  for  Vivian  and  Sallie  Hedrick, 
grandchildren  of  H.  C.  Hedrick,  the  beneficiaries  therein.  When  the 
suit  was  instituted  a  temporary  injunction  was  prayed  for  and  granted. 
The  case  was  tried,  and  judgment  rendered  perpetuating  the  injunc- 
tion, and  appellants  have  appealed  from  said  judgment. 

Appellee  alleged  and  proved  that  in  1880  H.  C.  Hedrick  became  a 
member  of  the  subordinate  lodsre  of  the  Ancient  Order  of  TJnited  Work- 
men at  Sherman,  Texas,  and  took  out  a  certificate  of  insurance  therein 
for  the  sum  of  $2,000,  payable  at  his  death  to  his  sons,^  Julian  and 
John  T.  Hedrick,  if  at  the  time  he  was  in  ffood  standing  in  the  order. 
The  said  Ancient  Order  of  TJnited  Workmen  is  a  fraternal  beneficiary 
association,  and  was  incorporated  in  1890  under  the  laws  of  this  State, 
and  is  represented  by  a  Grand  Lodge  of  the  State  and  subordinate 
lodges  and  their  respective  officers,  which  subordinate  lodges  derive 
their  power  and  authority  from  the  Grand  Lodge,  and^  said  subordinate 
lodsres  and  their  officers  are  the  asrents  and  representatives  of  the  order. 
It  has  a  subordinate  lodge  at  Sherman,  Texas,  of  which  S.  P.  Tutton 
is  Master  Workman  and  L.  S.  Bonham  is  Recorder.  That  in  order  to 
obtain  insurance  in  said  order  it  was  necessary  for  the  party  to  become 
a  member  of  the  subordinate  lodge ;  and,  in  the  event  of  a  loss,  all  the 
surviving  members  were  assessed  sufficient  sums  to  raise  the  amount 
required  to  pay  off  the  policy  or  certificate  of  the  deceased  member. 
That  H.  C.  Hedrick,  in  March,  1890,  then  being  a  member  of  such 
lodge,  became  involved  in  debt  to  plaintiif  and  others,  which  he  wa8 
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unable  to  pay,  and  that  his  son,  John  I.  Hedrick,  then  being  the  sole 
trustee  of  said  benefit  certificate,  executed  to  one  Sporer  (with  the  ap- 
parent consent  of  said  H.  C.  Hedrick)  a  certain  instrument  in  writing, 
whereby  he  undertook  to  sell,  transfer  and  set  over  said  policy  or  certifi- 
cate to  said  Sporer,  as  trustee,  for  the  purpose  of  collecting  said  policy, 
and  after  paying  off  said  indebtedness  to  plaintiff  and  others,  as  well 
as  all  assessments  which  were  paid  by  them  to  keep  said  policy  alive, 
which  it  was  recited  they  were  to  do,  then  the  balance  should  be  paid 
as  follows :  one-third  to  said  John  I.  Hedrick's  estate  and  two-thirds  to 
be  paid  to  Mrs.  Annie  Ainsworth,  as  guardian  for  said  two  minor  chil- 
dren, Vivian  and  Sallie,  to  be  equally  divided  between  them.  That 
plaintiff  and  the  other  creditors  named  in  said  instrument  thereafter 
paid  all  the  dues  and  assessments  made  by  the  order  against  said  H.  C. 
Hedrick;  that  the  said  John  I.  Hedrick  and  H.  C.  Hedrick  were  in- 
solvent and  financially  unable  to  do  so.  That  on  the  13th  of  June, 
1904,  H.  C.  Hedrick  had  some  adjustment  with  his  said  creditors,  in- 
cluding plaintiff,  whereby  the  amounts  then  due  to  each  of  them  were 
agreed  upon,  but  no  money  was  paid  them;  after  which  he  executed  to 
plaintiff  an  instrument  of  writing,  whereby  he  recited  that  he  ha(J 
caused  to  be  issued  to  plaintiff,  as  trustee  for  his  son  John  I.  Hedrick,  ' 
two  certain  policies  of  insurance  on  his  life,  one  for  $998,  in  this  order, 
and  the  other  for  $2,000  in  the  Knights  of  Honor,  and  declared  that 
said  plaintiff  and  his  son,  John  I.,  should  carry  out  the  following  trust, 
to  wit:  That  vpon  collection  of  said  policies  the  said  plaintiff,  as 
trustee,  should  pay  off  the  obligations  he  then  owed,  naming  same,  in- 
cluding the  amount  due  to  plaintiff,  reciting  that  the  bulk  of  said  in- 
debtedness was  for  moneys  advanced  to  pay  off  the  premiums  and  as- 
sessments on  said  two  policies;  that  the  balance  of  said  proceeds  from 
said  two  policies  should  be  invested  and  used  by  his  son  John  I.  Hed- 
rick, one-half  for  the  education  and  maintenance  of  his  two  grand- 
children, Vivian  and  Sallie,  and  the  other  half  for  the  education 
and  maintenance  of  the  children  of  the  said  John  I.  by  his  second 
wife;  providing,  however,  that  the  expenses  of  last  illness  and  burial 
should  first  be  paid.  That  on  said  13th  of  June,  1904,  said  Hedrick 
made  application,  in  due  form,  for  a  certificate  to  issue  to  plaintiff, 
as  trustee,  without  bond,  for  the  benefit  of  John  I.  Hedrick,  and  on 
1  the  25th  of  June,  in  pursuance  of  said  application,  the  Grand  Lodge 
A.  0.  TJ.  W.  issued  a  certificate  in  accordance  with  the  laws  of  the 
Order,  and  in  regular  form,  as  follows,  to  wit: 
"No.  799.  This  certificate  issued  by  the  Grand  Lodge  of  the  An- 
cient Order  of  United  Workmen  of  the  State  of  Texas,  witnesseth: 
That  Brother  H.  C.  Hedrick,  a  workman  degree  member  of  Sher- 
man Lodge  No.  17  of  said  Order,  located  at  Sherman,  in  the  State 
of  'Texas,  is  entitled  to  all  the  rights,  benefits  and  privileges  of 
membership  in  the  Ancient  Order  of  United  Workmen,  and  to  des- 
ignate the  beneficiary  to  whom  the  sum  of  two  thousand  dollars  of 
the  beneficiary  fund  of  the  Order  shall  at  his  death  be  paid.  This 
certificate  is  issued  subject  to  and  is  to  be  construed  and  controlled 
by  the  laws  of  the  Order.  He  designates  as  his  beneficiary  under 
the  terms  hereof  Ezekial  S.  Jones,  trustee  without  bond  for  John  I, 
Hedrick^  bearing  to  him  the  relation  of  son."  .    ^ 
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That  by  endorsement  on  said  certificate  by  the  duly  authorized 
officers  of  the  Grand  Lodge,  with  consent  of  the  assured,  the  amount 
of  said  policy  payable  at  death  of  the  insured  was  reduced  to  $998. 
That  it  was  necessary  in  order  to  keep  said  certificate  alive  there- 
after for  said  H.  C.  Hedrick  to  pay  thereon  the  sum  of  50  cents 
per  month,  which  payment  was  made  and  the  policy  kept  alive  by 
said  appellee  till  November  24,  1904,  when  the  Becorder  of  said 
Order  refused  to  accept  any  further  fees  from  appellee,  stating  that 
he  had  other  instructions.  That, on  the  26th  of  November,  1904, 
the  said  H.  C.  Hedrick,  in  due  form,  made  application  to  the  Grand 
Lodge  of  A.  0.  U.  W.,  revoking  his  former  direction  as  to  pajrment 
of  beneficiary  fund  due  at  his  death,  and  authorizing  and  directing 
said  payment  to  be  made  to  Will  A.  Hassell,  Sr.,  as  trustee  without 
bond,  for  the  use  and  benefit  of  Vivian  and  Sallie  Hedrick,  his  grand- 
children. That  in  pursuance  of  said  instruction  the  said  Order 
by  its  Grand  Lodge,  on  the  same  day,  executed  another  certificate 
on  the  life  of  said  H.  C.  Hedrick  for  said  sum  of  $998,  in  sub- 
stance the  same  as  the  certificate  theretofore  issued  by  said  Order, 
but  instead  of  being  payable  to  appellee,  as  trustee,  the  same  was 
made  payable  to  Will  A.  Hassell,  Sr.,  trustee  without  bond,  for  the 
use  and  benefit  of  Sallie  and  Vivian  Hedrick,  grand-children  of  said 
H.  C.  Hedrick,  which  said  certificate  had  been  duly  signed,  sealed 
and  issued  by  the  proper  officers  of  said  Grand  Lodge,  and  had  been 
accepted  by  said  H.  C.  Hedrick,  and  was  then,  on  October  11,  1905, 
in  the  hands  of  the  officers  of  the  subordinate  lodge  at  Sherman, 
awaiting  their  signatures,  when  it  would  become,  under  the  laws  of 
said  Order,  a  valid  and  binding  obligation,  and  which,  it  was  al- 
leged, they  Were  about  to  sign  when  said  Order  and  the  officers  of 
its  grand  and  subordinate  lodge  at  Sherman  .were  enjoined  from  fur- 
ther action  in  reference  to  the  changing  of  said  beneficiary  certificate. 

Appellants  answered  with  a  general  demurrer,  special  exceptions, 
general  denial  and  by  special  answer,  alleging  that  they  were  in- 
corporated January  2,  1900,  under  the  provisions  of  the  Acts  of 
the  26th  Legislature,  by  which  they  were  governed;  and  that  if  it 
was  true,  as  alleged  by  plainti£P,  that  a  certificate  was  issued  to 
him  as  trustee  for  John  I.  Hedrick  ostensibly,  yet  it  was  in  fact 
to  secure  the  creditors,  as  alleged  by  plaintiff,  then  said  certificate 
was  issued  in  fraud  of  the  rights  of  appellants  and  is  void.  That 
the  benefits  of  said  Association,  under  said  laws,  are  payable  to  the 
families,  heirs,  blood  relatives,  affianced  husband  or  affianced  wife, 
or  persons  dependent  upon  a  member  of  said  Order  at  the  time  of 
his  death,  and  to  no  other  person.  That  such  benefits  are  not  liable 
for  the  debts  of  the  beneficiary  or  holder  of  any  certificate,  are  not 
subject  to  garnishment  or  other  process  at  the  suit  of  any  creditor, 
and  can  not  be  taken,  seized,  appropriated  or  applied  by  any  legal 
or  equitable  process,  or  by  the  operation  of  law  to  the  debts  of  the 
^  certificate  holder  or  any  beneficiary  named  in  such  certificate  or 
any  person  who  may  have  any  rights  thereunder.  And  further  that 
John  I.  Hedrick  is  a  son  of  *H.  C.  Hedrick,  that  Sallie  and  Vivian 
Hedrick  are  minor  grand  children  of  H.  C.  Hedrick.  That  on  the 
19th  of  March,  1900,  and  since  the  said  time,  the  following  laws 
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governing  the  Ancient  Order  of  United  Workmen  were  and  have  been 
in  force,  to  wit: 

"5. — Beneficiaries.  Each  member  shall  designate  the  person  or 
persons  to  whom  the  beneficiary  fund  due  at  his  death  shall  be 
paid,  who  shall,  in  every  instance,  be  one  or  more  members  of  his 
family  or  someone  related  to  him  by  blood,  or  who  shall  be  de- 
pendent upon  him.  .  .  .  Provided,  further,  that  the  designation 
shall  not  be  in  violation  of  or  in  conflict  with  any  law  regulating 
and  defining  fraternal  beneficiary  societies  or  other  laws  of  the 
State,  territory  or  province  within  which  the  Grand  Lodge  so  issuing 
such,  certificate  is  situated. 

"6. — In  the  portion  of  this  fund  to  which  the  beneficiaries  of  a 
deceased  member  arc  entitled,  the  members  themselves  have  no 
individual  property  right;  it  does  not  constitute  a  part  of  their 
estate  to  be  administered,  nor  have  they  any  right  in  or  control 
over  the  same  except  the  nower  to  designate  the  person  or  persons  to 
whom,  as  beneficiaries  the  same  shall  be  paid  at  the  death  of  the 
member.  The  beneficiaries  thu:  designated  have  no  vested  right  in 
said  sum  *until  the  death  of  the  member  gives  such  right,  and  the 
designation  may  be  changed  by  the  member  and  a  new  certificate 
issued  to  him  in  the  method  prescribed  by  the  laws  of  the  order,  at 
any  time  before  his  death. 

"7. — Change  of  Beneficiaries.  Any  member  while  living,  desiring 
to  change  his  beneficiaries,  may  do  so.  on  the  back  of  his  beneficiary 
certificate  authorizing  the  change;  he  shall  have  his  signature  at- 
tested by  the  recorder  of  his  lodge,  and  the  seal  of  the  lodge  attached 
thereto,  or  attested  by  a  civil  officer  under  his  official  seal,  when  the 
member  can  not  sign  in  the  presence  of  the  recorder.  When  th's 
is  done  he  shall  deliver  his  beneficiary  certificate  to  the  recorder  of 
his  lodge,  together  with  a  fee  of  fiifty  cents.  The  recorder  shall 
forward  the  said  certificate  and  fee  to  the  Supreme  Recorder,  who 
shall  make  a  record  of  the  change  on  the  books  of  the  Supreme  Lodge, 
and  shall  issue  a  new  certificate  in  lieu  thereof,  payable  as  directed 
on  the  back  of  the  surrendered  certificate.  The  new  certificate  shall 
bear  the  name  and  number  of  the  old  one,  which  shall  be  safely 
filed  and  preserved.  The  provisions  hereof,  in  special  cases,  may  be 
waived  by  the  Supreme  Lodge  at  its  option.*' 

It  was  shown  that  E.  S.  Jones  is  not  related  to  H.  C.  Hedrick. 
That  of  the  indebtedness  owing  to  appellee  Jones  by  Hedrick, 
$242.30  was  for  money  paid  by  Jones  on  assessments  and  dues 
owing  by  Hedrick  to  the  Order,  and  which  payments  were  necessary 
for  keeping  alive  the  insurance  of  said  Hedrick  in  said  Order. 

The  allegations  of  the  petition,  as  well  as  of  the  special  answer, 
were  sustained  by  the  evidence. 

Appellants  complain  in  their  first  assignment  of  the  action  of  the 
couit  in  overruling  their  general  demurrer  to  plaintiiFs  petition ;  and 
by  their  second  assignment,  claim  that  the  court  erred  in  rendering 
judgment  enjoining  defendants  from  changing  the  beneficiary  cer- 
tificate of  H.  C.  Hedrick,  because,  under  the  laws  of  the  State,  plain- 
tiff Jones  had  no  such  interest  in  the  beneficiary  fund  as  entitled 
bim  to  the  relief  prayed  for,  because  said  fund  under  the  laws  wwi 
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not  subject  to  be  appropriated  to  the  debts  of  a  member  of   said 
Order. 

It  will  be  recalled  that  the  laws  of  the  Order  expressly  grant  the 
privilege  to  any  member  to  change  the  beneficiary,  only  limiting  the 
exercise  of  this  privil^e  to  the  designation  of  some  person  or  persons 
falling  within  the  class  named,  to  wit:  some  member  or  members 
of  the  assured's  family,  or  someone  related  to  him  by  blood,  or  who 
shall  be  dependent  upon  him;  and  further  provided  that  such  des- 
ignation should  not  be  in  violation  of  or  in  Qonflict  with  any  law 
regulating  and  defining  fraternal  beneficiary  societies,  or  other  laws 
of  the  State.  It  will  be  further  remembered  that  the  laws  of  the 
Order  provide  that  the  assured  himself  has  no  individual  property 
right  in  the  fund  thus  intended  to  be  raised,  and  the  same  consti- 
tutes no  part  of  his  estate;  nor  did  he  have  any  right  or  control  over 
the  same,  except  to  designate  the  person  or  persons  to  whom,  as 
beneficiaries,  the  same  should  be  paid  at  his  death;  and  that  the 
beneficiaries  thereunder  had  no  vested  right  in  said  sum,  until  the 
death  of  the  member  gave  said  right. 

The  question  here  presented  for  determination  is  not  whether  the 
certificate  issued  to  the  appellee,  as  trustee  for  the  benefit  of  the 
said  John  I.  Hedrick,  was  valid  or  not,  but  merely  whether  the 
assured,  granting  the  same  to  be  regular  and  valid,  could  make  a 
new  designation  of  a  beneficiary,  and  whether  or  not  the  Order  itself 
had  the  right  and  was  required 'to  recognize  his  privilege  of  so  doing, 
and  issue  a  new  certificate  in  lieu  of  the  former.  We  do  not  think 
this  question  is  an  open  one  in  this  State.  Since  the  case  of  Splawn 
V.  Chew,  60  Texas,  532,  this  right  seems  clearly  to  exist.  Judge 
Willie  in  that  case,  delivering  the  opinion  of  the  court,  says:  "It 
seems  to  be  well  settled  by  authority  that  in  cases  of  an  ordinary 
life  insurance  policy,  the  beneficiaries  named  in  such  policy  become 
the  owners  of  it  the  moment  it  is  issued,  and  the  person  procuring 
the  insurance  can  not,  by  any  subsequent  act  of  his,  transfer  to 
others  the  interest  of  those  beneficiaries.  The  principle  upon  which 
this  doctrine  rests  is  that  'the  rights  under  the  policy  become  vested 
immediately  upon  its  being  issued,  so  that  no  person  other  than 
those  designated  in  it,  can  assign  or  surrender  it.'  The  person  pro- 
curing the  insurance  is  held  to  divest  himself  of  all  interest  in  the 
policy  and  to  vest  it  exclusively  in  the  beneficiaries,  and  to  make 
an  irrevocable  settlement  upon  them  of  the  amount  for  which  the 
policy  is  issued.  (Ricker  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn., 
193.)  But  this  is  merely  a  matter  of  legal  construction  obtaining 
where  a  different  understanding  is  not  had  between  the  original 
parties  to  the  contract.  The  law  does  not  prohibit  the  person 
procuring  the  policy  from  entering  into  such  arrangements  with  the 
insurer  as  may  be  agreed  on,  either  as  to  the  persons  who  are  to 
receive  the  benefit  of  the  policy,  or  as  to  what  control  over  it  the 
assured  is  to  exercise.  In  these  respects  an  insurance  policy  does 
not  differ  from  any  other  contract  authorized  by  law,  and  should 
be  subject  to  the  same  interpretation.  The  person  procuring  a 
policy  for  the  benefit  of  another  may  reserve  the  right  to  change 
this  designation  in  whole  or  in  part,  and  the  law  will  respect  any 
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change  he  may  make  in  the  beneficiaries  of  the  policy  in  pursuance 
of  such  right.  (Bliss  on  Life  Insurance,  sec.  318;  Hutchins  v. 
Miner,  46  N.  Y.,  466.)  In  such  case  there  is  no  indefeasible  interest 
in  the  insurance  money  vested  in  the  beneficiaries  named  in  the 
policy,  nor  settlement  made  upon  them  which  can  not  be  revoked. 
Such  reservation  being  allowable,  may  be  made  expressly  in  the 
policy  or  may  become  a  part  of  it  by  being  included  in  any  instru- 
ment or  paper  which  enters  into  the  insurance  contract.'* 

In  the  case  just  quoted  from  E.  J.  Chew  took  out  a  beneficiary 
certificate  in  the  American  Legion  of  Honor,  payable  to  W.  E.  and 
Helen  Chew,  his  father  and  mother.  He  was  a  member  of  a  local 
lodge  of  that  Order,  by  reason  of  which  he  obtained  the  certificate. 
Thereafter  he  made  his  will  bequeathing  this  benefit  certificate  and 
the  proceeds  of  it  to  his  two-  minor  children  and  his  wife  during 
her  widowhood,  naming  his  executors  and  appointing  guardians  of 
said  minor  children.  The  will  after  his  death  was  duly  probated, 
and  the  beneficiaries  named  in  the  certificate  and  the  guardian  and 
executors  both  claimed  the  money  secured  by  said  certificate,  and 
which  had  been  collected  and  deposited  in  bank,  subject  to  the  judg- 
ment of  the  court  in  the  case.  The  mother  and  father,  beneficiaries 
named  in  the  certificate,  filed  suit  as  against  the  guardian  and  exe- 
cutors, setting  up  the  facts,  the  court  below  rendered  judgment  for 
the  plaintiffs,  directing  the  payment  of  the  fund  by  the  bank  to 
them.  An  appeal  was  taken  from  said  judgment,  and  the  only 
question  for  determination  in  the  case  was  whether  or  not,  under 
the  laws  of  the  order,  the  assured  had  the  right  to  change  the  bene- 
ficiaries as  he  undertook  to  do.  It  was  shown  that  the  rules  and  reg- 
ulations of  the  Order  granted  this  privilege  to  the  assured.  The 
Supreme  Court  reversed  and  rendered  the  judgment  in  favor  of 
the  executors  of  the  estate  and  guardian  of  the  children,  holding 
that  the  assured  had  a  right  to  change  the  beneficiary,  and  that 
the  original  beneficiaries  named  in  said  certificate  had  no  vested 
right  or  interest  therein.. 

Since  the  decision  of  that  case,  our  Supreme  Court  in  the  case 
of  Byrne  v.  Casey,  70  Texas,  247,  reviewed  and  approved  the  doc- 
trine announced  in  Splawn  v.  Chew,  supra,  from  which  time  it 
seems  to  have  been  followed  in  this  State.  This  doctrine  has  re- 
cently been  applied  in  the  late  case  of  Fuos  v.  Dietrich,  10^  S.  W. 
Rep.,  291,  wherein  the  court  say  that  under  a  life  policy,  providing 
that  the  insured  might  change  the  beneficiary  at  any  time  during 
the  continuance  of  the  policy,  the  interest  of  the  beneficiary  was 
subordinate  to  that  right,  and  a  new  beneficiary  might  be  substi- 
tuted without  the  consent  of  the  old.  But  appellee  seems  to  con- 
tend that  the  present  case  is  differentiated  from  the  cases  heretofore 
cited  in  this,  that  in  the  present  case  appellee  had  paid  out,  under 
and  by  virtue  of  the  contracts  made  by  both  the  beneficiaries  and 
the  assured,  and  which  were  introduced  in  evidence,  a  considerable 
sum  of  money  for  assessments  and  dues,  for  the  purpose  of  keeping 
said  benefit  certificate  or  policy  alive,  and  without  which  the  same 
would  likely  have  lapsed,  said  assured  and  his  son  being  unable  to 
pay  same.     Wherefore,  he  contends  that  he  has  a  vested  interest  in 
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said  certificate  and  an  equitable  right  to  the  proceeds  of  same^  and 
cites  in  support  of  his  contention  the  case  of  Coleman  v.  Anderson, 
98  Texas,  670. 

We  do  not  think  that  said  case  is  in  point,  and  believe  the  same 
is  easily  distinguishable  from  the  case  at  bar.  In  Coleman  v.  Ander- 
son, supra,  the  contention  was  not  between  the  company  or  order 
issuing  the  certificate  and  the  plaintifb,  but  it  was  a  contention  for 
the  possession  of  the  certificate  solely  between  the  plaintiffs,  one  of 
whom  was  the  beneficiary  and  the  other  the  assured  and  the  pledgees 
holding  said  certificate  under  assignment  from  the  beneficiary  for 
monies  paid  out  by  them  during  long  series  of  years  for  the  purpose 
of  keeping  said  certificate  alive;  and  therefore  is  not  decisive  of 
the  point  at  issue  herein,  but,  on  the  contrary,  the  right  contended 
for  by  appellants  in  this  case,  to  wit:  that  of  changing  the  beneficiary 
in  the  certificate  seems  to  have  been  expressly  recognized  in  said 
case.  Judge  Williams,  delivering  the  opinion  in  that  case,  says  in 
part: 

"In  Schonfield  v.  Turner,  75  Texas,  329,  there  are  expressions  to 
the  eflfect  that  the  member  owned  a  beneficial  interest  in  ihe  certificate, 
and  that  the  beneficiary  who  had  no  insurable  interest  in  the  life  of 
the  member,  held  it  in  trust  for  the  member;  but  the  certificate  there 
in  question  was  issued  at  the  time  when  the  member  was  allowed 
by  the  order  to  make  it  payable  as  he  may  direct,  and  this  would 
have  permitted  him  to  make  it  payable  to  his  estate.  At  least,  this 
much  was  evidently  assumed,  since  the  court  held  that  as  the  named 
beneficiary  had  no  insurable  interest  beyond  the  amount  advanced, 
the  heirs  were  entitled  to  the  money.  The  decision  does  not  conflict 
with  the  rule  stated  by  us  that  under  the  rules  shown  in  this  case 
the  member  during  life  has  no  property  interest  in  the  benefit,  but 
only  the  power  to  appoint  a  beneficiary  among  the  class  designated 
by  the  laws  of  the  order.  That  right  E.  B.  Coleman  (the  assured) 
still  has,  and  there  is  nothing  in  the  record  to  show  that  he  is  in 
anywise  hindered  or  obstructed  in  its  exercise  by  the  defendant's 
possession  of  the  certificate.  He  still  has  power  to  change  the  bene- 
ficiary at  will,  and  does  not  make  it  appear  that  the  delivery  of 
the  paper  is  essential  to  the  exercise  of  that  right,  nor  even  intimate 
that  he  desires  its  possession  for  such  a  purpose.'' 

In  that  case  the  suit  was  for  the  possession  of  the  certificate 
which  was  held  by  the  defendant  Anderson  as  pledgee,  he  having 
advanced  money  upon  it.  In  the  present  case  the  assured,  H.  C. 
Hedrick,  is  alive,  and  the  certificate  is  in  the  hands  of  the  subordi- 
nate lodge,  who  were  in  the  act  of  making  the  change  in  the  bene- 
ficiary tlierein,  as  requested  by  Hedrick,  and  which  change  would 
have  been  made  but  for  the  injunction  sued  out  in  this  case. 

Counsel  for  appellee  also  rely  upon  the  recent  case  of  Kelly  v. 
Searcy,  100  Texas,  566.  This  last  case,  we  think,  is  but  a  re-enun- 
ciation of  the  principle  decided  in  Coleman  v.  Anderson,  supra. 
In  the  case  of  Kelly  v.  Searcy,  supra,  the  contention  was  over  the 
right  of  the  guardian  of  the  minor  children  of  the  assured  to  the 
insurance  money  as  against  Kelly,  who  had  paid  out  a  considerable 
amount  of  money  to  keep  the  certificate  alive  upon  a  contract  be- 
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tween  himself,  the  assured  and  the  beneficiaries,  he  holding  said 
certificate  as  pledgee  under  said  contract.  It  was  merely  held  in 
that  case  that  Kelly  had  such  an  equity  in  the  fund  that  his  rights 
could  not  be  defeated,  and  he  was  allowed  to  recover  the  amounts 
that  he  had  paid  upon  said  certificate. 

We  conclude  under  the  authorities  heretofore  cited  that  appellants 
had  a  clear  legal  right  to  change  said  certificate,  a^d  it  was  their 
duty  so  to  do,  upon  an  application  therefor  by  the  member,  H.  C. 
Hedrick. 

Believing  that  the  court  below,  in  the  light  of  the  authorities 
cited,  erred  in  perpetuating  the  injunction,  and  holding  that  ap- 
pellants had  no  right  to  change  said  certificate,  we  therefore  sustain 
appellants^  assignments  of  errors,  and  now  here  reverse  the  case  and 
render  judgment  in  favor  of  appellants. 

Reversed  and  rendered. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Texas  Land  &  Cattle  Company  v.  Bebecca  Walker  et  al. 

Decided  November  20,  1907. 

1. — ^Loit  Deed — Existence  and  Ezeontion — Circnmstantial  Erldenoe. 

In  a  suit  of  trespass  to  try  title,  the  issue  being  whether  or  not  a  married 
woman  had  executed  and  properly  acknowledged  a  deed  to  her  separate  proper- 
ty, circumstantial  evidence  considered,  and  held  sufficient  to  require  the  sub- 
mission of  the  issue  to  the  jury. 

8. — Same— -FriTy  Acknowledgment — ^Proof  by  Cironmstances. 

After  the  lapse  of  a  long  time,  in  this  case  twentv-five  years,  the  law 
will  not  require  the  same  circumstantiality  of  proof  of  the  execution  of  a 
deed  as  where  the  transaction  is  recent,  and  that  an  officer  taking  the  ac- 
knowledgment of  a  married  woman  complied  with  the  requirements  of  the 
statute  may  be  inferred  from  circumstantial  evidence,  the  deed  itself  being 
lost. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried 
below  before  Hon.  Wells  Thompson. 

0.  0.  Kelley  and  Oaines  &  Corbeit,  for  appellant. — As  to  the  effect 
of  a  demurrer  to  evidence:  Booth  v.  Cotton,  13  Texas,  359;  Hughes 
V.  Christy,  26  Texas,  230;  Harwood  v.  Blythe,  32  Texas,  801;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Templeton,  87  Texas,  46.  As  to  the 
suflSciency  of  the  evidence  to  prove  the  existence  of  the  deed  and  its 
loss:  Crain  v.  Huntington,  81  Texas,  614;  Blanton  v.  Ray,  66 
Texas,  62;  Parks  v.  Caudle,  68  Texas,  220;  Simpson  v.  Edens,  14 
Texas  Civ.  App.,  241;  Daniels  v.  Creekmore,  7  Texas  Civ.  App.,  573; 
Clifton  V.  Lilley,  12  Texas,  133;  Dohoney  v.  Womack,  19  S.  W. 
Rep.,  883;  Patrick  v.  Badger,  41  S.  W.  Rep.,  538;  1  Greenleaf  on 
Evidence,  sec.  563;  Johnson  v.  Lyford,  29  S.  W.  Rep.,  57. 

Upon  a  motion  by  defendant  to  instruct  a  verdict,  when  the  evi- 
dence of  plaintiff  is  of  a  conclusive  character  and  uncontradicted, 
the  court  should  overrule  the  motion  and  instruct  the  jury  to  return 
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a  verdict  for  plaintiff.  House  v.  Bobertson,  89  Texas,  689;  Mont- 
gomery V.  Carlton,  56  Texas,  365;  Corley  v.  Benz,  24  S.  W.  Bep., 
936;  Eberstadt  v.  State,  92  Texas,  94;  Supreme  Council  v.  Ander- 
son, 61  Texas,  296;  Beid  v.  Beid,  11  Texas,  693;  Washington  v. 
First  National  Bank,  64  Texas,  6. 

When  there  is  any  evidence  tending  to  prove  a  question  in  issue 
it  must  be  left  to  the  jury;  and  it  is  error  for  the  court  to  direct 
a  verdict  for  defendant  when  there  is  any  competent  evidence  in 
behalf  of  plaintiff.  Newberger  v.  Heintze,  3  Texas  Civ.  App.,  260; 
Dittman  v.  Weiss^  31  S.  W.  Bep.,  67;  Potter  v.  Wheat,  53  Texas, 
401;  Williams  v.  Davidson,  43  Texas,  39;  Ellis  v.  Bosenberg,  29 
S.  W.  Bep.,  519;  Mitchell  v.  McLaren,  51  S.  W.  Bep.,  270;  Matula 
V.  Lane  (Texas  Civ.),  56  S.  W.  Bep.,  112;  Johnson  v.  Lockhart, 
20  Texas  Civ.  App.,  600;  Ney  v.  Ladd,  68  S.  W.  Bep.,  1014. 

Orobe  &  Boyd,  Linn,  Holland  dk  Austin  and  Whit  Boyd,  for  ap- 
pellees.— The  appellant  wholly  failed  to  establish  the  execution  and 
delivery  of  a  valid  deed  of  conveyance  from  Mrs.  Eliza  Schulze, 
under  whom  defendants  claim  title  by  inheritance,  to  J.  M.  Fitz- 
gerald and  wife,  which  deed  is  one  of  the  links  in  their  title;  and  the 
trial  court  did  not,  therefore,  err  in  directing  the  jury  to .  return 
a  verdict  for  the  defendants.  Daniels  v.  Creekmore,  7  Texas  Civ. 
App.,  577;  Garrett  v.  Spradling,  39  Texas  Civ.  App.,  60;  Downs  v. 
Peterson,  99  S.  W.  Bep.,  751;  Overand  v.  Menczer,  83  Texas,  128; 
Blanton  v.  Bay,  17  S.  W.  Bep.,  264.  A  party  claiming  under  a 
deed  has  the  burden  of  showing  that  the  deed  was  properly  exe- 
cuted.    13  Cyc,  page  725,  No.  2,  "Evidence.'' 

JAMES,  Chief  Justice. — This  is  a  suit  of  trespass  to  try  title 
to  land.  The  petition  was  filed  by  appellant  claiming  title  to  the 
Jackson  Hadden  one-fourth  of  a  league.  It  seems  useless  to  set 
forth  in  this  opinion  a  detailed  statement  of  the  nature  of  the 
case  as  presented  by  the  pleadings  of  the  several  parties,  as  the 
judgment  is  questioned  in  one  respect  only. 

An  agreement  was  filed  which  stated  substantially  the  following, 
viz.: 

1st.  That  the  land  in  controversy  is  the  interest  in  said  tract  in- 
herited by  Mrs.  Eliza  Schultze,  which  interest  is  an  undivided  one- 
fourth  of  said  one-fourth  league. 

2d.  That  Wm.  Hadden  inherited  one-half  of  said  survey,  that 
Mrs.  Eliza  Schultze,  wife  of  C.  A.  Schultze,  and  Mrs.  Virginia 
Fitzgerald,  wife  of  J.  M.  Fitzgerald,  inherited  said  survey  from 
Wm.  Hadden,  each  inheriting  one-fourth,  and  that  Mrs.  Schultze  was 
a  married  woman  since  1866. 

3d.  The  main  issue  is  whether  or  not  Eliza  Schultze  and  her  hus- 
band, C.  A.  Schultze,  conveyed  her  one-fourth  interest  to  her  sister, 
Virginia  Fitzgerald,  and  husband,  or  to  either  of  them,  by  deed  or 
exchange    of    lands    under    which    plaintiffs    claim.      That    plaintiffs  | 

own  the  other  three-fourth  interest  in  the  tract  and  that  plaintiffs 
have  also  acquired  the  title  of  some  of  the  heirs  of  Mrs.  Schultze 
in  her  one-fourth.     The  amount  of  the  land  in  dispute  being  all  of 
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said  one-fourth  except  such  interests  as  plaintifiE  had  bought  up  from 
certain  of  Mrs.  Schultze's  heirs,  she  having  died  in  1898. 

The  question  involved  is  whether  or  not  a  conveyance  of  Mrs. 
Eliza  Schultze's  one-fourth  interest  to  the  Fitzgeralds  was  shown 
by  sufficient  evidence.  After  plaintifiE  had  concluded  its  proof  de- 
fendant filed  the  following:  "Now  comes  the  defendant  in  the  above 
entitled  cause  and  demurs  to  the  evidence  of  the  plaintiff  and  asks 
that  the  court  instruct  a  verdict  for  the  defendant.*^  This  was  sus- 
tained and  the  court  directed  a  verdict  for  defendant,  upon  which 
and  the  agreement  judgment  was  rendered,  awarding  to  appellees  the 
part  of  Mrs.  Schnitzels  one-fourth  interest  that  had  not  been  con- 
veyed to  plaintiff  by  her  heirs. 

The  testimony  on  the  disputed  issue  was  substantially  as  follows: 
Mrs.  Eliza  Schultze  died  in  1898.  Her  husband,  C.  A.  Schultze, 
testified  that  he  and  his  wife  exchanged  Mrs.  Schnitzels  one-fourth 
interest  in  the  Hadden  survey  with  Virginia  and  John  Fitzgerald 
for  their  interest  in  certain  land  in  the  Pettus  league  in  Wharton 
County,  and  that  he  and  his  wife  never  afterward  asserted  any 
interest  in  said  Hadden  survey  but  went  into  possession  of  the 
Wharton  County  land  and  that  Schultze  paid  the  taxes  on  it  until 
he  sold  it.  That  said  exchange  was  made  under  the  following  cir- 
cumstances : 

That  either  Capt.  Everett,  a  notary  public,  or  Henry  Wagenfuhr, 
county  clerk  of  Colorado  County,  both  of  whom  are  now  dead,  or 
Mr.  Daniels,  a  notary  public  of  Colorado  County,  who  is  living, 
made  out  th6  deed  of  transfer  of  Mrs.  Schultze's  interest  in  the 
Hadden  one-fourth  league  to  John  and  Virginia  Fitzgerald  at  either 
AUeyton  or  Columbus,  or  at  witness'  house  within  a  few  days  prior 
or  subsequent  to  the  acknowledgment  of  deed  of  John  and  Virginia 
Fitzgerald  transferring  their  interest  in  the  tract  of  land  in  Wharton 
County  to  him  and  his  wife,  Eliza.  Witness,  his  wife  and  one  of  said 
ofiScers  were  present  when  the  deed  was  executed.  The  deed  on  record 
in  Wharton  County  will  show  month,  date  and  year,  witness  could 
not  give  it  definitely.  The  oflScer,  one  of  the  three  named,  took 
the  acknowledgment  of  witness  and  his  wife.  Witness  did  not  know 
what  questions  the  oflScer  put  to  his  wife,  he  was  not  present  with 
them  at  the  time.  Witness  signed  it  and  saw  his  wife  do  so.  The 
two  deeds  were  written  by  the  same  party,  the  deed  to  the  land 
in  Wharton  County  to  witness  and  his  wife  is  the  best  proof  of  who 
wrote  it. 

A  deed  was  placed  in  evidence  by  plaintiff  as  the  deed  given 
in  exchange,  wMch  was  from  John  Fitzgerald  and  Virginia  Fitz- 
gerald to  C.  A.  Schultze  for  land  in  Wharton  County,  dated  

day  of  October,  1879,  and  acknowledged  before  J.  H.  Cole,  justice 
of  the  peace  and  ex  officio  notary  public,  Gonzales  County,  on  No- 
vember 15,  1879.  This  deed  was  to  C.  A.  Schultze  alone  and  it 
recited  that  it  was  made  *^for  and  in  consideration  of  a  tract  of 
land  deeded  to  us  by  C.  A.  Schultze  said  land  lying  in  Matagorda 
County.'' 

Witness  Schultze  testified  further  that  he  did  not  remember  that 
Vol.  XLVII.  Civil— 36. 


546  Tbxab  Civil  Appbalb  Repobtb^  Vol.  47.    [November, 

anybody  else  was  present  but  himself,  his  wife  and  the  ofRcer.  That 
his  wife  was  interested,  besides  in  the  tract  in  question,  in  i^e 
Pettus  league  in  Wharton  County,  the  Criswell  land  in  Matagorda 
County,  also  certain  land  at  the  mouth  of  Wilson  Creek  in  Mata- 
gorda County,  and  certain  land  in  other  counties.  That  witness 
never  had  executed  deeds  to  his  wife's  property  without  being  joined 
by  her,  except  a  deed  to  a  railroad  right  of  way  to  which  she  con- 
sented. Witness  denied  the  fact  that  his  wife  was  reluctant  about 
alienating  the  property  which  she  inherited  from  her  father,  testi- 
fied that  she  did  not  refuse  to  sign  many  deeds  when  witness  was 
trying  to  sell  same.  That  the  deed  to  the  land  in  Wharton  County 
does  not  speak  the  truth  in  its  recital  that  it  was  made  in  considera- 
tion of  a  deed  from  witness.  The  witness  went  on  to  say,  '^he 
deed  of  transfer  of  my  wife's  interest  in  the  Jackson-Hadden  one- 
fourth  league  in  Mati^orda  County,  Texas,  to  John  and  Virginia 
Fitzgerald  was  signed  by  my  wife,  Eliza,  and  myself;  the  propo- 
sition to  make  the  transfer  was  gotten  up  between  my  wife  and 
her  sister  Virginia;  there  was  but  one  deed  made  of  this  property 
during  my  wife's  lifetime  and  it  was  in  favor  of  John  and  Virginia 
Fitzgerald  and  I  and  my  wife,  Eliza,  acknowledged  the  said  deed." 

It  was  shown  that  in  November,  1879,  J.  M.  Fitzgerald  conveyed 
one-half  of  the  Hadden  fourth  of  a  league  to  Joseph  and  A.  Van- 
ham,  which  deed  was  placed  of  record.  The  will  of  Joseph  Vanham 
was  probated  in  1882,  and  in  November,  1884,  A.  Vanham  individually 
and  as  executor  of  Joseph  Vanham  conveyed  said  land,  with  other 
lands,  to  A.  Eountze,  which  deed  was  recorded  in  January,  1886. 
In  June,  1890,  A.  Kountze  and  wife  conveyed  this  and  other  lands 
to  the  appellant,  the  Texas  Land  &  CatUe  Co.,  which  deed  was 
placed  of  record. 

There  was  suflBcient  proof  that  such  a  conveyance  from  Mr.  and 
Mrs.  Fitzgerald  could  not  be  found,  and  that  all  reasonable  search 
had  been  made  for  it.  Also  proof  that  Everett  and  Wagenfuhr 
were  dead,  and  that  Daniels,  though  living,  remembered  nothing  of 
the  transaction.  Also  proof  that  J.  M.  *Fitzgerald  had,  in  the  pres- 
ence of  his  wife,  been  asked  for  such  a  deed  and  he  stated  that  he 
did  not  have  it.  There  is  no  testimony  by  any  person  who  saw 
such  a  deed  as  to  it  containing  an  acknowledgment  of  Mrs.  Schultze. 
Fitzgerald  and  his  wife's  testimony  was  not  taken,  but  there  is 
nothing  to  suggest  that  their  testimony,  at  this  time,  if  taken,  would 
have  thrown  any  light  on  whether  or  not  it  showed  a  proper  acknowl- 
edgment or  any  acknowledgment  by  her. 

Upon  substantially  this  state  of  evidence  the  court  took  the  view 
that  there  was  not  sufficient  testimony  to  warrant  finding  that  Mrs. 
Schultze  had  executed  a  conveyance  of  her  interest  in  the  Hadden 
land  to  the  Fitzgeralds. 

The  proof  was  direct  that  she  and  her  husband  signed  such  a 
deed  in  1879,  at  or  about  the  time  of  the  date  of  the  deed  from 
the  Fitzgeralds  to  Schultze  "^hich  was  November  15,  1879.  That 
fact  the  jury  could  of  course  find  if  they  believed  Schultze,  but 
more  was  necessary,  viz.:    That  she,  before  a  proper  officer,  had  the 
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instrament  explained  to  her  and  made  the  acknowledgments  which 
the  statute  requires  of  married  women. 

After  a  long  lapse  of  time  it  can  not  be  expected^  and  the  law 
will  therefore  not  require,  the  same  circumstantiality  of  proof  as  in 
cases  where  testimony  of  the  precise  transaction  is  supposed  to  be 
accessible.  As  was  stated  in  Parks  v.  Caudle,  58  Texas,  220,  ^'If 
a  deed  was  in  fact  ever  made  and  was  destroyed  by  fire,  no  copy 
having  been  preserved,  it  would  be  rare  indeed  that  witnesses  after 
twenty  years  had  passed  would  be  able  to  testify  definitely  to  more 
than  its  substance.^'  In  the  case  now  before  us  twenty-five  years  had 
elapsed  since  the  time  such  a  deed  was  made,  if  made  at  all.  Con- 
ditions are  shown  which  seem  to  render  it  impossible  to  discover, 
or  obtain  the  testimony  of  the  oflBcer  who  Schultze  says  took  his 
and  his  wife's  acknowledgment  to  such  a  deed.  Mrs.  Schultze  died 
in  1898.  Schultze  would  of  course  not  know  what  transpired  be- 
tween the  officer  and  his  wife  in  respect  to  her  acknowledgment  taken 
separately  from  him.  From  the  time  indicated  for  the  making  of 
such  a  deed,  Mrs.  Schultze  and  her  husband  did  not  assert  claim 
to  the  Hadden  land  while  she  lived,  and  presumably  her  heirs  did 
not  for  a  considerable  time  later,  this  action  not  being  brought  until 
1904.  Schultze  and  wife  went  into  possession  of  the  Wharton  County 
land  taken  in  exchange,  and  paid  taxes  upon  it  until  it  was  sold. 
The  Fitzgeralds  sold  the  Hadden  land  soon  after  the  date  indicated 
for  such  exchange,  and  it  has  been  regularly  conveyed  through  suc- 
cessive grantees  by  recorded  deeds,  until  it  came  to  appellant,  no  others 
having  asserted  any  claim  thereto  in  the  meantime. 

We  do  not  hesitate  to  recognize  that  there  are  circumstances  the 
other  way,  but  the  question  before  us  is  whether  or  not  there  are 
suflScient  circumstances  in  favor  of  the  execution  of  such  a  deed 
by  Mrs.  Schultze  to  require  the  matter  to  be  submitted  to  the  jury. 
There  was  direct  evidence  of  the  fact  of  the  exchange  of  this  land; 
that  Schultze  and  his  wife  both  signed  a  deed  of  it  to  Fitzgerald 
and  wife,  and  that  this  was  done  before  an  officer  qualified  to  take 
acknowledgments  to  deeds,  and  that  he  took  the  acknowledgment  of 
both  of  them,  and  that  her  acknowledgment  was  taken  out  of  the 
presence  of  Schultze.  The  only  fact  of  which  direct  proof  is  want- 
ing is  that  the  officer  explained  the  deed  to  her  and  took  her  ac- 
knowledgments to  what  the  statute  required.  That  such  a  proceeding 
is  capable  of  being  proved  by  circumstances  where  the  deed  is  lost 
has  been  held.  Simpson  v.  Edens,  14  Texas  Civ.  App.,  236;  Daniels 
V.  Creekmore,  7  Texas  Civ.  App.,  577. 

After  so  long  a  time  as  has  occurred  here,  in  respect  to  the  missing 
link  of  title,  it  would  be  unreasonable  to  exact  direct  or  circum- 
stantial proof  of  each  and  every  act  that  is  necessary  to  be  done  before 
an  officer  in  taking  a  married  woman's  acknowledgment.  In  this 
case  no  one  would  seem  to  be  in  a  position  to  give  any  testimony 
concerning  the  particular  act  of  the  officer  and  the  woman,  the 
officer  being  undiscoverable,  the  woman  being  dead,  and  the  hus- 
band excluded  by  law  from  having  been  present  at  the  examination. 

It  is  argued  by  appellee  that  plaintiff  should  be  required  to  make 
proof  of  the  several  acts  that  were  essential  to  Mrs.   Schultze's  ac- 
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knowledgment,  before  it  could  recover.  We  take  this  to  be  a  con- 
tention that  such  acts  could  not  be  inferred  by  the  jury  from  cir- 
cumstances developed  here.  Further^  that  such  a  rule  would  open 
the  door  wide  for  fraud,  and  enable  one  who  held  such  a  deed  wiili 
defective  certificate  thereon  to  destroy  it  and  then  establish  a  deed 
that  had  really  never  been  executed.  The  answer  to  this  argument 
is  that  such  a  consideration  would  in  any  case  be  more  properly  for 
the  jury,  as  the  courts  do  not  proceed  upon  the  hypothesis  that  men 
are  disposed  to  be  dishonest.  Again,  after  a  long  lapse  of  time, 
the  argument  might  well  be  made  that  the  alleged  grantor  and 
her  heirs,  by  their  delay,  rendered  it  necessary,  in  the  interest  of 
justice,  to  allow  the  grantee  to  establish  the  execution  of  such  deed 
by  evidences  and  inferences,  which  it  would  not  have  been  necessary^ 
to  resort  to  had  they  asserted  their  right  at  a  time  when  direct  or 
better  proof  would  have  been  accessible.  The  argument  which  ap- 
pellee advances  would  leave  little  hope  for  a  grantee  under  a  proper 
married  woman's  deed,  which  could  not  be  found  after  many  years 
had  passed. 

If  the  witness  Schultze  is  believed,  the  trade  was  made  by  his 
wife,  and  she  acknowledged  the  deed  before  a  proper  ofScer,  separate 
and  apart  from  him,  and  with  him  entered  upon  the  land  received 
in  exchange,  and  she  never  afterwards  claimed  this  land.  It  would 
not  be  an  inadmissible  inference,  in  view  of  these  facts,  for  a  jury 
to  make,  that,  if  she  acknowledged  the  deed,  she  did  so  with  a  full 
understanding  of  it,  and  did  so  willingly,  and  did  not  wish  to  retract 
it.  We  think  that  after  so  many  years  of  nonclaim  by  Mrs.  Schultze 
and  her  heirs,  and  the  growth  of  a  chain  of  title  openly  exposed  on 
the  public  records,  that  could  have  had  a  proper  origin  only  in 
a  conveyance  by  her  of  her  title,  together  with  what  was  testified 
to  by  Schultze  and  the  apparent  hopelessness  of  at  this  time  proving 
the  details  and  formalities  of  the  wife's  acknowledgment  by  any 
direct  evidence,  it  should  have  been  left  to  the  jury  to  say,  from 
what  was  before  them,  whether  or  not  she  had  in  fact  effected  a 
conveyance  of  this  property. 

The  judgment  will  not  be  disturbed  in  so  far  as  it  awards  an 
interest  in  the  land  to  appellant,  which  interest  was  not  contested, 
but  in  so  far  as  it  adjudicates  the  remainder  of  the  land  against 
appellant,  it  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  L.  Labkin  v.  H.  L.  Trammel, 

Decided  November  20,  1907. 

1. — ^Deed — Consideration — ^Evidence. 

The  recited  consideration  in  a  deed  is  not  conclusive,  and  may  be  enquired 
into. 

2. — Deed — ^Breach  of  Warranty — ^Measure  of  Damage. 

In  a  suit  for  damages  for  a  partial  breach  of  warranty  of  title  to  land, 
the. measure  of  damage  is  the  reasonable  market  value  of  that  portion  of  the 
land  the  title  to  which  has  failed,  provided  such  value  does  not  exceed  the 
proportionate  part  of  the  total  consideration. 
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8.— Deed — ^Intention  of  Parties — ^BYidenoe. 

The  issue  being  whether  or  not  certain  land  was  intended  by  the  grantor 
to  be  embraced  in  his  deed,  evidence  of  statements  made  by  him  as  to  the 
number  of  acres  of  prairie  land  in  the  tract,  the  particular  tract  in  controversy 
being  prairie  land,  was  material  and  competent. 

4. — Contradiotlon  of  Witness— Evidenoe. 

A  grantor  having  testified  that  he  had  never  warranted  the  title  to  a  cer- 
tain tract  of  land  and  never  intended  to  do  so,  two  deeds  of  trust  executed 
by  him  on  said  tract,  containing  covenants  of  warranty,  were  admissible 
for  the  purpose  of  contradicting  him.  _ 

5. — ^Breach  of  Warranty — ^Bemedy. 

The  fact  that  a  contract  for  exchange  of  lands  provided  the  mode  of  re- 
lief and  the  measure  of  damages  in  case  of  rescission  of  the  contract,  would 
not  prevent  the  warrantee  from  suing  upon  the  covenant  of  warranty  for 
partial  breach  of  the  same. 

6. — ^Deed — Shortage  in  Acreage — ^Breach  of  Warranty. 

Where  several  distinct  tracts  of  land  are  embraced  in  a  deed  containing  a 
general  covenant  of  warranty,  and  the  title  to  one  of  the  tracts  fails,  it 
constitutes  a  breach  of  the  warranty  and  not  merely  a  shortage  in  acreage. 

7. — ^Breach  of  Warranty — ^Proof . 

In  a  suit  for  breach  of  warranty  of  title,  it  is  ordinarily  necessary  to 
prove  eviction,  and  proof  that  the  land  in  controversy  is  in  the  adverse  and 
exclusive  possession  of  a  third  party  is  not  sufficient;  the  plaintiff  must  show 
that  the  occupant  of  the  land  was  holding  under  a  superior  title.  But  where 
the  particular  tract  in  controversy  was  unenclosed  at  the  time  of  the  sale, 
and  the  defendant  warrantor  testified  on  the  trial  that  he  told  the  plaintiff 
pending  the  trade  that  "every  acre  I  owned  was  under  fence  and  that  I  didn't 
own  anything  besides  what  was  under  fence,'*  it  relieved  the  plaintiff  of  the 
necessity  of  proving  the  superior  title  of  the  occupant.  The  fact  that  the 
warrantor  himself  had  only  a  quit-claim  deed  to  the  land  would  not  establish 
that  he  did  not  have  the  title. 

Error  from  the  11th  Judicial  District,  Harris  Comity.  Tried 
below  before  Hon.  Chas.  E.  Ashe. 

Masterson,  Atkinson  &  Masterson,  for  plaintiff  in  error. — The  con- 
sideration in  the  deed  from  T.  L.  Larkin  to  H.  L.  Trammell,  dated 
16th  May,  1905,  the  only  one  which  embraced  the  102-acre  tract, 
being  based  upon  a  consideration  of  one  dollar,  this  was  the  measure 
of  damages  for  breach  of  the  covenant  of  warranty,  and  not  the 
market  value.  Sutton  v.  Page,  4  Texas,  142;  Hall  v.  Pierson,  1 
White  &  W.  Civ.  Cas.,  1210;  Durst  v.  Swift,  11  Texas,  283;  Hall 
v.  York,  22  Texas,  641 ;  White  v.  Affleck,  1  Posey,  TJ.  C,  82 ;  Flaniken 
v.  Neal,  67  Texas,  629;  Saunders  v.  Flaniken,  77  Texas,  662;  Eustis 
V.  Fosdick,  88  Texas,  615;  Rogers  v.  Golson,  31  S.  W.  Rep.,  200; 
Johns  v.  Hardin,  81  Texas,  41;  Williams  v.  Beeman,  2  Dev.,  483; 
Mette  V.  Dow,  9  Lea,  93;  Whitzman  v.  Hirsh,  87  Tenn.,  513;  Moore 
V.  Frankenfield,  26  Minn.,  540;  Crisfield  v.  Storr,  36  Md.,  129; 
Taylor  v.  Wallace,  37  Pac.  Eep.,  963;  Wilson  v.  Taylor's  Exrs.,  9 
Ohio  St.,  595. 

The  testimony  of  the  defendant  in  error  as  to  the  value  of  the 
personal  property  included  in  the  exchange  of  properties  between 
plaintiff  and  defendant,  was  not  admissible  because  the  terms 
of  the  exchange  were  reduced  to  writing  and  fixed  by  the  contracts 
and    the   consideration   in   the    deeds    executed    in    accordance    with 
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same  showed  that  it  was  an  exchange  of  property,  in  bulk,  without 
valuation;  therefore,  parol  evidence  to  vary  said  terms,  or  to  estab- 
lish a  basis  for  recovery  of  money,  was  inadmissible.  Gibson  v. 
Fifer,  21  Texas,  260;  Weaver  v.  City  of  Gainesville,  21  S.  W.  Rep., 
317;  Byars  v.  Byars,  32  S.  W.  Rep.,  925;  Kahn  v.  Kahn,  94  Texas, 
114;  Teague  v.  Teague,  71  S.  W.  Bep.,  555;  Eastline  R.  R.  v.  Gar- 
rett, 52  Texas,  138;  Rapid  Transit  Co.  v.  Smith,  98  Texas,  553. 

Warranty  covers  the  land  pointed  out,  although  the  description 
in  the  deed  did  not  cover  all  the  land  pointed  out:  Meade  v.  Jones, 
35  S.  W.  Rep.,  310;  Pardue  v.  James,  74  Texas,  305. 

The  converse  of  the  proposition  must  be  true.  The  warranty  of 
title  in  a  deed  is  no  warranty  of  quantity:  Daugherty  v.  KnoUe,  44 
Texas,  455;  Weir  v.  McGee,  25  Texas  Sup.,  31;  Moore  v.  Hazelwood, 
67  Texas,  626;  Elder  v.  First  Nat.  Bank,  42  S.  W.  Rep.,  125; 
Barnes  v.  Lightfoot,  62  S.  W.  Rep.,  564;  Wuest  v.  Moehrig,  57 
S.  W.  Rep.,  865. 

The  trial  court  erred  in  refusing  to  give  defendant's  special  in- 
struction No.  2,  which  is  as  follows:  "The  jury  is  instructed  that 
the  contracts  in  evidence  and  the  deeds  executed  by  defendant 
in  accordance  with  said  contract  establish  the  dealings  between 
the  parties  to  be  an  exchange  of  the  Larkin  plantation,  and 
certain  personal  property,  by  said  Larkin,  for  an  oil  well  in  Jeffer- 
son County,  Texas,  and  upon  the  face  of  the  deed  from  Larkin, 
it  was  a  sale,  or  conveyance  in  gross  of  land  and  not  a  sale  by  the 
acre;  therefore,  plaintiff  is  not  entitled  to  recover  upon  the  general 
warranty  in  the  deed  on  account  of  any  deficit  in  acrei^e  of  the 
Larkin  farm,  if  any,  although  the  number  of  acres  is  stated  to  be 
1004."  Dougherty  v.  Knolle,  44  Texas,  455;  Weir  v.  McGee,  25 
Texas  Sup.,  31;  Moore  v.  Hazelwood,  67  Texas,  626;  Elder  v. 
First  Nat.  Bank,  42  S.  W.  Rep.,  125;  Barnes  v.  Lightfoot,  62  S. 
W.  Rep.,  564;  Wuest  v.  Moehrig,  57  S.  W.  Rep.,  865. 

There  being  no  eviction  shown,  the  burden  of  proof  was  upon 
defendant  in  error,  to  show  a  superior  outstanding  title  of  which 
he  had  no  notice,  to  the  one  he  obtained  by  his  deed  from  I^arkin, 
and  that  he  is  threatened  with  eviction.  Jones  v.  Paul,  59  Texas, 
45;  Rancho  Bonito  Land  Co.  v.  North,  92  Texas,  75;  Price  v.  Blount, 
41  Texas,  472;  Cooper  v.  Singleton,  19  Texas,  266;  Woodward  v. 
Rodgers,  20  Texas,  178;  Johnson  v.  Long,  27  Texas,  22;  Maverick 
V.  Routh,  23  S.  W.  Rep.,  596;  Maverick  v.  Routh,  26  S.  W.  Rep.,  1108. 

Oeo.  W.  Graves  and  Jno.  0.  Tod,  for  defendant  in  error. — ^In  an 
action  for  breach  of  the  covenant  of  warranty  of  title  in  a  con- 
veyance to  land,  the  vendee  is  not  restricted  in  damages  to  the 
consideration  stated  in  the  deed,  but  such  stated  consideration  is 
merely  prima  facie,  and  the  true  consideration  may  be  inquired  into 
and  shown.  Womack  v.  Wamble,  7  Texas  Civ.  App.,  274;  Hall  v. 
Pierson,  1  W.  &  W.,  par.  1211;  Gibson  v.  Fifer,  21  Texas,  260. 

In  a  sale  of  a  number  of  different  tracts  of  land  in  bulk,  where 
there  is  a  failure  of  title  to  any  particular  or  specific  tract,  the 
true  measure  of  damages  is  the  actual  value  of  the  particular  tract 
to  which  the  title  has  failed,  to  be  ascertained  by  its  relative  value 
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compared  with  the  balance  of  the  land,  assuming  the  price  agreed 
on  by  the  parties  as  the  value  of  the  whole.  Baines  v.  Galloway, 
27  Texas,  685;  Grant  v.  Hill,  30  S.  W.  Eep.,  956;  Hynes  v.  Pack- 
ard, 92  Texas,  49;  Weeks  v.  Barton,  31  S.  W.  Eep.,  1071-2;  Thomas 
V.  Hammond,  47  Texas,  55. 

The  measure  of  damages  in  an  action  for  breach  of  warranty  of 
the  title  to  land,  where  the  consideration  for  the  deed  to  the  land 
was  an  exchange  of  property,  is  such  proportion  of  the  value  of  the 
consideration  received  by  the  vendor  as  the  value  of  the  particular 
tract  of  land  to  which  the  title  has  failed  bears  to  the  value  of  all 
the  property  conveyed.  White  v.  Street,  67  Texas,  177;  Grant  v. 
Hill,  30  S.  W.  Eep.,  956;  Hynes  v.  Packard,  92  Texas,  49. 

On  failure  of  title,  see:  Eaines  v.  Calloway,  27  Texas,  685;  Grant 
V.   Hill,   30   S.   W.   Eep.,  956;   Hynes  v.   Packard,   92   Texas,   49. 

On  diortage  in  acreage,  see:  Wheeler  v.  Boyd,  69  Texas,  298; 
Wuest  V.  Moehrig,  24  Texas  Civ.  App.,  126. 

On  breach  of  covenant,  see:  Groesbeck  v.  Harris,  82  Texas,  416; 
Clark  V.  Mumford,  62  Texas,  535;  Jones  v.  Paul,  59  Texas,  45; 
Westrope  v.  Chambers,  51  Texas,  188;  8  Am.  &  Eng.  Ency.  Law,  2d 
ed.,  pp.  105  to  108;  Eawle  on  Covenants,  5th  ed.,  sec.  139;  Tiedeman 
on  Beal  Property,  enlarged  edition,  par.  860,  p.  873,  note  2. 

The  measure  of  damages  for  breach  of  covenant  of  warranty  of 
title  to  land  where  the  vendee  has  not  been  in  possession  is  the  con- 
sideration actually  paid,  with  legal  interest  from  the  date  of  deed; 
the  consideration  named  in  the  deed  is  prima  facie  only,  and  the 
true  consideration  may  always  be  inquired  into,  and  when  shown 
controls  the  recitals  of  the  deed.  That  the  rule  stated  is  the  general 
one  where  the  consideration  is  agreed  upon  or  fixed,  see:  Groesbeck 
V.  Harris,  82  Texas,  416;  Fleming  v.  Pringle,  21  Texas  Civ.  App., 
228 ;  Thiele  v.  Axell,  24  S.  W.  Eep.,  552  and  803 ;  Glenn  v.  Matthews, 
44  Texas,  406;  Neill  v.  Watson,  39  Texas,  377  and  378. 

That  the  recited  consideration  is  prima  facie  only,  and  true  con- 
sideration may  be  shown,  see:  Gibson  v.  Fifer,  21  Texas,  260;  Glenn 
V.   Matthews,  44  Texas,  406. 

When  the  title  to  one  of  several  tracts  of  land  conveyed  in  gross 
without  separate  valuation  by  general  warranty  deed  fails,  the  true 
measure  of  damages  is  the  actual  market  value  of  the  tract  lost,  to 
be  ascertained  by  its  relative  value  compared  with  the  balance  of  the 
land,  assuming  the  price  agreed  upon  by  the  parties  as  the  value 
of  the  whole.  Eaines  v.  Calloway,  27  Texas,  685;  Grant  v.  Hill,  30 
S.  W.  Eep.,  956;  Hynes  v.  Packard,  92  Texas,  49. 

The  undisputed  evidence  amply  supported  the  court^s  action,  and 
showed  that  W.  J.  Moore  held  the  superior  title  to  said  102.6  acres 
of  land,  thus  establishing  such  breach  of  defendant's  covenant  of 
warranty  thereto  as  authorized  plaintiff's  recovery.  Westrope  v. 
Chambers,  51  Texas,  188;  Clark  v.  Mumford,  62  Texas,  535;  Jones 
V.  Paul,  59  Texas,  46. 

Possession  of  land  is  prima  facie  evidence  of  title,  and  where  land 
conveyed  by  warranty  deed  is,  at  the  time  of  the  conveyance,  in  actual 
possession  of  a  third  party  under  claim  of  title  thereto,  proof  of 
such  fact  in  an  action  by  the  vendee  against  the  vendor,  upon  his 
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covenant  of  warranty  of  said  land,  is  prima  facie  evidence  of  failure 
of  title;  unless  the  vendor  overcomes  this  prima  facie  evidence'  by 
showing  that,  at  the  time  of  his  conveyance  of  said  land,  he  had  a  title 
superior  to  that  of  the  person  in  possession,  the  vendee  is  entitled 
to  recover  for  breach  of  the  covenant  of  warranty.  House  v.  Reavis, 
35  S.  W.  Rep.,  1063,  and  authorities  there  cited;  Gulf,  C.  &  S.  F. 
Ry.  V.  Cusenberry,  86  Texas,  525. 

JAMES,  Chief  Justice. — The  amended  petition  of  Trammel  al- 
leged that  on  February  23,  1903,  defendant  Larkin  executed  to  him 
and  Geo.  W.  Graves  a  general  warranty  deed  to  certain  land  in  the 
"  E.  Roark  league  in  Ft.  Bend  County,  and  that  on  March  7  Graves 
.  quitclaimed  his  interest  therein  to  plaintiff.     That  on  May  16,  1903, 
Larkin  executed  another  deed  of  general  warranty  to  plaintiff  con- 

*  veying  certain  lands   in  same  league,  both   deeds  being  annexed  as 
exhibits. 

Plaintiff  alleged  that  said  two  deeds  of  defendant  were  the  result 
of  a  purchase  of  all  the  lands  covered  by  both,  and  related  to  and 
were  parts  of  a  single  transaction,  and  although  the  second  of 
said  deeds  recites  the  consideration  of  one  dollar,  the  real  consid- 
eration for  both  deeds  was  the  same  and  represented  the  purchase 
price  for  all  the  lands  together.  That  the  fair  and  reasonable  market 
value  of  the  102-acre  tract  described  in  the  second  deed  was  at  its 
date  and  is  now  thirty  dollars  per  acre,  $3,060;  that  at  the  time  of 
'  the  execution  of  said  deeds  defendant  did  not  have  the  superior  title 
.  to  said  102  acres,  nor  was  seized  thereof,  nor  in  possession  thereof, 
but  one  W.  J.  Moore  then  had  the  superior  title  thereto  and  pos- 
session thereof,  and  then  and  now  refuses  to  surrender  the  same, 
or  any  part  thereof  to  plaintiff,  and  though  often  requested  defendant 
has   not   warranted   and   defended   the   title   and   possession   of   said 

*  102   acres,  wherefore  he  has  breached   his  covenant  of  warranty   in 

•  respect   thereto    and   is   bound   to   pay    and    return   to   plaintiff   the 
market   value   thereto  to  wit,   $30   per   acre  with   interest   as   afore- 

•  said.     And  prayed  for  judgment  accordingly  and  for  general  relief. 

It  appears  from  the  exhibits  that  the  102-acre  tract  was  described 
as  adjoining  on  the  east  the  first  tract  mentioned  in  the  first  deed,  and 
by  the  recitals  of  the  second  deed  the  following  appears:  That  it  was 
executed  "for  the  purpose  of  correcting  and  making  more  full  and 
complete  the  description  of  the  tracts  of  land  conveyed  by  me  to 
H.  L.  Trammel  and  Geo.  W.  Graves  by  deed  dated  February  23, 
1903,  and  for  the  purpose  of  ratifying  and  confirming  said  con- 
veyance and  of  adding  thereto  the  tracts  of  land  hereinafter  de- 
scribed, it  having  been  intended  by  me  in  said  deed  and  being  now 
intended  by  me  to  convey  all  lands  belonging  to  me  in  Fort  Bend 
County,  Texas,  and  also  for  and  in  consideration  of  the  sum  of 
one  dollar  to  me  in  hand  paid  by  H.  L.  Trammel,  of  Harris  County, 
Texas,  the  receipt  of  which  is  hereby  acknowledged,  have  granted, 
sold  and  conveyed,  etc." 

Defendant  pleaded  general  demurrer,  general  denial,  a  plea  im- 
peaching the  consideration  of  the  deed  embracing  the  102-acre  tract; 
and  charged  in  substance  that  Geo.  W.   Graves  prepared  the  papers 
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and  knowing  that  the  102-acre  tract  formed  no  part  of  the  trans- 
action and  was  not  considered  in  the  deal  and  that  defendant  had 
only  a  quitclaim  title  thereto  and  that  defendant's  warranty,  by 
the  agreement  of  the  parties,  was  not  to  be  covered  by  said  cove- 
nants of  warranty,  fraudulently  included  said  tract  in  said  warranty 
clause  for  the  purpose  of  acquiescing  in  the  adverse  claim  of  others 
thereto,  and  declaring  a  breach  of  the  warranty  and  to  entrap  de- 
fendant into  a  liability  for  damages  for  a  breach  thereof;  that  de- 
fendant, as  plaintiff  well  knew,  only  intended  to  exchange  his  planta- 
tion then  enclosed  by  a  fence  and  pointed  out  the  land  and  corners 
as  so  enclosed;  and  that  the  value  of  the  102-acre  tract  was  incon- 
siderable compared  with  the  rich  bottom  land  then  in  cultivation, 
that  it  was  vdld  prairie  land  fit  only  for  grazing,  that  its  value 
was  insignificant  compared  with  the  other  property  exchanged. 

To  this  answer  plaintiff  filed  a  supplemental  petition.  There  was 
a  verdict  for  plaintiff  of  $1,665  with  interest,  upon  which  judgment 
was  entered. 

The  testimony  showed  that  on  February  23,  1903,  a  general  war- 
ranty deed  was  executed  by  Larkin  to  Trammel  and  Graves  for 
1,004  acres  of  land  more  or  less,  reciting  the  consideration  of  $20,000 
cash  and  the  assumption  by  the  vendees  of  an  indebtedness  of  $13,500, 
which  was  secured  by  a  deed  of  trust  on  the  land  in  favor  of  the 
Union  Central  Life  Insurance  Co.  On  the  same  date  the  parties 
signed  a  contract  in  connection  with  the  transaction  which  recited 
that  Larkin  had  that  day  executed  to  Trammel  a  bill  of  sale  to  a 
lot  of  personalty  located  in  what  was  known  as  the  T.  L.  Larkin 
plantation,  and  a  deed  to  the  land,  and  that  in  consideration  of  said 
bill  of  sale  and  warranty  deed.  Trammel  and  Graves  agreed  to  com- 
plete a  certain  oil  well  on  certain  land  and  to  convey  same  to  Larkin 
on  or  before  thirty  days  after  date,  and  to  assume,  the  payment  of 
the  aforesaid  debt  of  $13,500,  etc.  And  that  it  was  further  under- 
stood "that  should  any  flaw  be  discovered  in  said  title  which  can 
not  be  corrected  by  said  first  party,  that  they  will  rescind  this  con- 
tract and  release  second  parties  from  any  obligation  thereunder  and 
will  compensate  them  for  any  difference  which  may  at  that  time 
exist  between  the  reasonable  rental  value  of  said  land  and  personal 
property  from  the  time  said  second  parties  came  into  possession  thereof 
and  the  amount  of  money  which  they  have  expended  for  planting 
and  improving  said  plantation.^' 

Afterwards,  on  May  16,  1903,  the  second  deed  was  made  for  the 
102-acre  tract  and  another  tract,  which  deed  contained  the  recitals 
and  the  expression  of  one  dollar  consideration  as  aforesaid. 

In  addition  to  the  above  instruments  there  was  oral  testimony 
going  to  show  that  the  intention  was  to  convey  the  102  acres  origi- 
nally, and  that  it  was  intended  to  be  covered  by  the  consideration 
for  the  first  deed. 

The  court  did  not  submit  any  issue  as  to  fraud  or  mistake  in 
connection  with  the  execution  of  the  second  deed,  except  as  the 
same  is  involved  in  the  charge  next  quoted. 

The  court  submitted  the  following  issue:  "If  you  believe  from 
the  evidence  that  the  two  deeds  of  February  23,  and  May  16  repre- 
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sented  parts  of  one  and  the  same  transaction  between  the  parties, 
that  is  to  say^  that  the  102  acres  in  question  was  mutually  intended 
between  the  parties  in  the  first  deed  of  February  23  to  be  included 
therein  and  warranted  thereby,  and  that  the  consideration,  if  any, 
of  the  deeds  was  one  and  the  same,  then  you  will  find  for  plaintiff 
and  fix  his  damages,  etc.'' 

The  two  deeds  standing  alone  would,  it  seems  to  us,  identify  the 
two  conveyances  as  a  single  transaction,  in  view  of  the  recitkls  of  the 
second  instrument.  But  in  view  of  the  contract  which  appears  to 
have  been  made  cotemporaneously  with  the  first  deed,  and  in  view 
of  the  recital  of  a  nominal  consideration  in  the  second  deed  the 
court  was  doubtless  correct  in  submitting  the  above  as  an  issue  to 
be  determined  by  the  jury. 

The  first  assignment  of  error  is  that  the  court  erred  in  permitting 
a  witness  to  testify  to  the  market  value  of  the  prairie  land  in  the 
*TL»arkin  plantation"  in  February  or  May,  1903,  because  the  deed 
from  Larkin  was  the  measure  of  defendant's  liability,  and  it  fixed 
that  liability  at  one  dollar.  The  point  made  seems  to  be  that  any 
other  consideration  than  that  expressed  in  the  deed  itself  could  not 
be  inquired  into.  This  is  clearly  incorrect.  And  for  the  same 
reason  the  ninth  assignment  is  also  overruled. 

It  is  incorrect  particularly  in  this  instance,  where  the  recitals  of 
the  last  deed,  which  conveyed  the  property  in  question,  connected 
it  as  part  and  parcel  of  the  original  transaction  and  deed,  as  one 
conveyance.  The  recitals  of  the  last  deed  show  that  it  was  the 
intention  of  the  parties  when  the  first  deed  was  made  to  embrace, 
as  a  part  of  what  was  sold,  the  102-acre  tract  in  question,  and  tlie 
evident  purpose  of  the  second  deed  was  to  bring  it  witliin  the  terms 
and  operation  of  the  first  one.  That  it  was  intended  to  be  conveyed 
originally  was  testified  to  by  defendant  himself.  The  assignment  is 
in  reality  an  impeachment  of  the  measure  of  damages  which  was 
applied  by  the  court,  as  follows:  "If  you  find  for  the  plaintiff 
.  .  .  you  will  assess  his  damages  at  such  sum  as  you  believe  from 
the  evidence  was  the  fair  market  value  of  said  102  acres  of  land  at 
the  date  of  said  first  deed,  with  six  percent  interest  per  annum 
thereon  from  said  date  to  the  present  time,  provided  that  the  market 
value  thus  fixed  for  said  102  acres .  (taking  into  consideration  the 
total  amount  you  may  find  was  paid  for  all  of  the  land  conveyed  by 
said  two  deeds)  does  not  exceed  its  proportionate  part  of  said  total 
consideration.  Should  the  market  value  exceed  such  proportionate 
part  of  said  consideration  you  will  then  assess  his  damages  at  said 
proportionate  part  of  said  consideration  with  six  percent  interest  per 
annum  from  February  23,  1903,  to  the  present  time."  This  rule 
is  in  accordance  with  the  authorities  in  cases  of  this  character. 
Hynes  v.  Packard,  92  Texas,  49,  and  cases  cited;  and  it  was  not 
error  to  consider  the  testimony  objected  to  if  the  jury  found  the 
conditions  to  exist  which  brought  the  lands  embraced  in  the  second 
deed  within  the  consideration  and  warranty  of  the  first  deed. 

The  second  assignment  is  that  there  was  error  in  permitting 
Trammel  to  testify  as  to  statements  of  defendant  as  to  the  number 
of  acres  of  prairie  land  in  the  Larkin  plantations;  and  appellant's 
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proposition  is  that  the  several  tracts  composing  the  Larkin  plantation 
which  was  exchanged  for  an  oil  well  owned  by  plaintiff,  were  de- 
scribed in  written  instruments,  and  parol  testimony  was  inadmissible 
to  show  how  much  land  was  conveyed  or  intended  to  be  conveyed. 
It  seems  to  us  that  upon  the  issue  as  to  whether  or  not  the  inten- 
tion of  the  parties  was  to  convey  this  102  acres  by  the  first  deed, 
that  is  to  say,  whether  or  not  the  two  deeds  were  part  of  one  and 
the  same  transaction  with  a  common  consideration,  parol  testimony 
was  clearly  admissible. 

By  the  third  and  fourth  assignments  plaintiff  in  error  complains 
of  the  admission  of  two  deeds  of  trust  from  Larkin  dated  prior 
to  the  first  deed,  by  which  he  had  encumbered  the  102-acre  tract 
among  other  lands.  The  objection  was  that  these  instruments  were 
irrelevant  and  immaterial  and  injurious  to  defendant  because  the 
deed  from  Larkin  showed  the  land  that  was  conveyed.  It  appears 
from  the  bills  of  exception  that  these  instruments  were  offered  for 
the  purpose  of  contradicting  the  testimony  of  Larkin  to  the  effect 
that  he  had  never  warranted  the  title  to  the  102  acres  to  any  one 
and  never  intended  to  do  so.  Both  these  deeds  of  trust  contained 
covenants  of  warranty,  and  were  admissible  for  such  purpose.  Be- 
sides, defendant  testified  to  both  these  instruments  and  it  is  not  per- 
ceived what  additional  prejudice  defendant  sustained  by  their  intro- 
duction. 

Under  appellant's  fifth  assignment  of  error  he  presents  the  fol- 
lowing two  propositions: 

1st.  "That  the  testimony  of  Trammel  as  to  the  value  of  the  per- 
sonal property  included  in  the  exchange  of  property  between  plaintiff 
and  defendant  was  not  admissible  because  the  terms  of  the  exchange 
were  reduced  to  writing  and  fixed  by  the  contracts  and  the  considera- 
tion in  the  deeds  executed  in  accordance  with  same  showed  that  it 
was  an  exchange  of  property  in  bulk  without  valuation,  parol  evi- 
dence to  vary  said  terms  or  to  establish  a  basis  for  recovery  of 
money  was  inadmissible.''  It  appears  that  a  bill  of  sale  was  made 
by  Larkin  to  Trammel  and  Graves  for  the  personalty  on  the  planta- 
tion, in  addition  to  the  deed  to  lands,  as  a  part  of  the  exchange. 
Now,  in  order  to  correctly  apply  the  measure  of  damages  for  the 
loss  of  one  of  the  tracts  of  land,  it  was  necessary  to  arrive  at  the 
consideration  for  the  lands,  and  therefore  inquiry  into  the  value  of 
the  personalty  was  proper. 

2d.  That  the  contract  provided  the  mode  of  relief  and  the  measure 
of  damages  to  defendant  in  case  of  failure  of  title.  This  proposi- 
tion we  do  not  sustain  for  the  reason  that  the  provision  contemplated 
the  form  of  redress  in  case  of  rescission,  which  has  never  been 
claimed  nor  sought.  The  contract  seems  to  have  been  fully  executed 
and  carried  out  by  the  parties. 

Under  the  sixth  assignment  plaintiff  in  error  presents  five  propo- 
sitions, one  being  that  the  contract  furnished  the  measure  of  dam- 
ages, which  proposition  we  have  already  overruled  as  not  having 
any  application  to  the  conditions  of  this  case.  Another  is  that  the 
third  and  fifth  paragraphs  of  the  court's  charge  are  confusing  and 
contradictory,  which  we  conclude  is  not  the  case.     Another  is  that 
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''As  there  was  no  valuation  put  upon  each  aere^  nor  any  sale  by 
acre^  but  sale  in  gross,  a  shortage  in  acreage  did  not  constitute  a 
breach  of  the  covenant  of  warranty.^'  This  was  a  case  of  the  failure 
of  title  to  one  of  several  tracts  or  parcels  conveyed,  and  it  is  evident 
such  failure  involves  a  breach  of  the  covenant  of  warranty  of  title. 
Another  is  "that  the  evidence,  written  and  oral  (independent  of  the 
deeds),  showed  that  $20,000  also  represented  the  value  of  the  per- 
sonal property  exchanged  with  the  land,  and  the  jury  should  have 
been  instructed  to  first  deduct  from  the  named  consideration  in  the 
deed,  the  value  of  the  personal  property  to  ascertain  the  true  value 
of  the  land  conveyed.  There  being  no  evidence  of  the  value  of  the 
land  except  as  recited  in  the  deed,  the  jury  was  necessarily  limited 
to  and  compelled  to  accept  the  $20,000  recited  in  the  deed  as  the 
value  of  the  land  conveyed  as  the  total  from  which  the  aliquot  part 
of  the  102  acres  must  be  fixed,  when  in  fact  the  personal  property 
contributed  to  the  extent  of  its  value,  to  make  up  said  $20,000." 
Under  the  first  assignment  of  error  we  have  quoted  the  charge  on 
the  measure  of  damages.  ^  There  is  nothing  in  it  that  would  lead 
the  jury  to  understand  that  they  should  adopt  $20,000  as  the  con- 
sideration or  value  of  the  land.  What  was  paid  for  the  land  was 
left  to  the  jury.  The  fact  that  the  personal  property  was  included 
in  the  exchange  along  with  the  land  was  before  them,  also  the  value  of 
the  personalty  and  they  were  instructed  to  base  their  verdict  upon 
what  they  found  was  paid  for  the  land.  It  might  have  been  expedient 
for  plaintiff  in  error  to  ask  a  more  specific  instruction,  but  this  was 
not  done. 

The  fifth  proposition  is  that  there  was  no  evidence  to  support 
the  said  charge  on  the  measure  of  damages,  because  there  was  no 
proof  of  the  value  of  the  entire  real  estate,  and  no  agreed  valua- 
tion of  either  the  land  or  the  personal  property,  and  there  was 
no  definite  valuation  of  the  102-acre  tract.  We  conclude  that  there 
was  suflBcient  in  the  testimony  to  enable  the  jury  to  arrive  at  these 
values. 

The  seventh  and  eighth  assignments  are  an  impeachment  of  the 
measure  of  damages  adopted  by  the  court,  and  they  are  overruled. 

The  tenth  assignment  is  that  the  following  instruction  should 
have  been  given:  "The  jury  is  charged  that  there  is  no  evidence 
before  you  that  plaintiff  was  ever  evicted  by  judicial  proceedings 
from  the  102-acre  tract.  It  is  therefore  incumbent  on  plaintiff  to 
show  that  defendant's  title  to  said  102  acres  was  worthless,  or  that 
some  one  else  held  the  superior  title  to  said  land  when  conveyed  to 
plaintiff.  Therefore,  unless  you  believe  that  Moore  or  some  one  else 
held  the  title  to  said  land,  superior  to  defendant  Larkins'  title,  at 
the  date  of  said  deed,  you  will  find  for  the  defendant." 

The  court  instead  charged  the  jury  that  the  undisputed  evidence 
showed  that  the  title  to  the  102-acre  tract  "has  failed  and  that  the 
same  has  been  in  the  exclusive  possession  of  a  third  party  and  that 
defendant  is  unable  to  deliver  the  title  and  possession  thereof  to 
plaintiff.''  The  twelfth  assignment  alleges  this  to  be  erroneous, 
as  it  was  a  question  of  fact  to  be  submitted  to  the  jury,  and  because 
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plaintiff  failed  to  make  out  the  outstanding  title  as  charged  in  his 
petition  by  the  greater  weight  or  preponderance  of  evidence. 

These  assignments  present  some  diflBculty.  In  order  to  recover 
upon  a  covenant  of  warranty  of  title,  it  rests  upon  the  plaintiff 
ordinarily  to  show  an  eviction.  In  this  case  the  102  acres  in  ques- 
tion was,  at  the  date  of  the  deeds,  in  possession  of  a  third  party, 
who  had  a  chain  of  title  deeds  to  it,  but  whether  or  not  they  con- 
nected with  the  sovereignty  or  a  superior  title  was  not  shown.  It 
was  not  enough  for  plaintiff  to  show  such  adverse  possession,  and  the 
cases  cited  by  appellee.  House  v.  Beavis,  35  S.  W.  Rep.,  1063,  and 
Gulf,  C.  &  S.  P.  Ry.  V.  Cusenbury,  86  Texas,  525,  have  no  ref- 
erence to  actions  upon  warranties.  It  was  necessary  for  plaintiff 
to  show  that  the  occupant  of  the  land  was  holding  under  a  superior 
title.  See  McConaughey  v.  Bennett's  Executors,  40  S.  W.  Rep., 
545.  The  deeds  under  which  the  occupant  held  and  claimed  were 
not  suflBcient  evidence  of  superior  title.  And  the  testimony  was  not 
sufiBcient  to  show  that  the  occupant  had  acquired  title  by  limitations 
when  the  deeds  in  question  were  made. 

Appellee  says  that  it  is  shown  by  the  record  that  defendant  had 
only  a  worthless  quitclaim  deed  to  the  land.  The  fact  that  his* 
deed  was  a  quitclaim  would  not  establish  that  he  did  not  have  the 
title.  But  we  find  that  the  102-acre  tract  was  outside  of  defendant's 
fence  and  adjoining  it  and  that  he  testified  as  follows:  "They 
asked  me  if  I  owned  any  other  lands,  and  I  told  them  I  did  not, 
that  every  acre  I  owned  was  fenced  and  had  been  for  some  time, 
I  didn't  own  anything  besides  what  was  under  that  fence." 

It  was  probably  this  testimony  of  plaintiff  himself,  which  caused 
the  court  to  charge  the  jury  that  plaintiff's  title  had  failed.  We 
think  the  court  did  not  err.  Defendant  had  a  quitclaim  for  the 
land  and  yet  declared  he  did  not  own  it.  We  think  this  was  suffi- 
cient proof  that  he  really  had  no  title.  The  law  would  not  be  so 
unreasonable  as  to  require  the  covenantee  to  sue  an  occupant  to 
test  the  title,  where  it  is  apparent  that  such  an  effort  would  be  futile. 
The  judgment  is  affirmed. 

Affirmed. 


Western  TJiaoN  Telegraph  Company  v.  Atrbs. 

Decided  November  20«  1907. 

Telegram — ^Free  Delivery  Limits^— Duty  to  Deliver. 

Where  a  telegraph  company  accepts  and  agrees  to  deliver  a  message,  it  is 
bound  to  use  reasonable  diligence  to  deliver  the  same  whether  the  person  to  whom 
it  is  addressed  lives  within  the  free  deliveiy  limits  established  by  the  company 
or  not,  even  though  the  contract  stipulates  for  an  extra  charge  for  such  delivery. 
Such  stipulation  does  not  require  that  the  extra  charge  shall  be  prepaid. 

Appeal    from   the    District    Court    of    Matagorda    County.      Tried 
below  before  Hon.  Wells  Thompson. 

Hume,  Robinson  &  Hume  and  N.  6.  Kiiirell,  Jr.,  for  appellant. — 
Where  the  blank  on  which  the  telegram  was  written  by  the  sender 
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stated  that  the  message  would  not  be  delivered  beyond  the  free 
delivery  limits  established  by  the  company  without  extra  compen- 
sation, the  rule  as  to  free  delivery  limits  was  binding  on  the  addressee. 
Western  U.  Tel.  Co.  v.  Ayres,  93  S.  W.  Bep.,  201;  We^«m  U.  TeL 
Co.  V.  Sedinger,  22  Texas  Civ.  App.,  364;  Anderson  v.  Western  U. 
Tel.  Co.,  84  Texas,  20;  Western  U.  Tel.  Co.  v.  Bains,  63  Texas,  29; 
Western  U.  Tel.  Co.  v.  Jennings,  84  S.  W.  Bep.,  1056;  Western  U. 
Tel.  Co.  V.  Crider,  54  S.  W.  Bep.,  964;  Western  U.  Tel.  Co.  v.  Love- 
Banks,  83  S.  W.  Bep.,  950;  Western  U.  Tel.  Co.  v.  Seott,  87  S.  W. 
Bep.,  289;  Hargrave  v.  W.  U.  Tel.  Co.,  60  S.  W.  Bep.,  690. 

The  defendant  telegraph  company  had  a  right  to  limit  its  lia- 
bility to  deliver  messages  within  certain  territory,  and  its  failure  to 
deliver  to  the  addressee  in  person  beyond  sudb  limits  created  no 
liability.     Same  authorities. 

E,  F.  Higgins  and  Oaines  &  Corbeit,  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  dam- 
ages for  failure  to  promptly  deliver  a  tdegram  conveying  to  her 
the  news  of  the  death  of  her  son  whereby  she  was  prevented  from 
attending  his  funeral.  The  cause  was  tried  by  jury  and  resulted 
in  a  verdict  and  judgment  for  appellee  in  the  sum  of  $1,800.  This 
is  a  second  appeal.  93  S.  W.  Bep.,  199.  We  find  that  appellant 
was  guilty  of  n^ligenoe  in  failing  to  promptly  deliver  the  following 
message : 

"Sour  Lake,  Nov.  11,  1903. 
"Mrs.  M.  E.  Ayres, 

"Bay  City,  Texas. 
"Frank  breathed  his  last  at  1  o'clock. 

"W.  E.  Ayres." 

The  message  was  delivered  to  appellant  in  Sour  Lake  about  1:30 
o'clock  p.  m.  on  November  11,  1903.  The  operator  to  whom  it  was 
delivered  knew  that  deceased  was  the  son  of  appellee.  The  message 
was  not  delivered  to  appellee  in  Bay  City  until  between  10  and  11 
o'clock  a.  m.  November  12,  1903.  Had  the  telegram  been  promptly 
delivered  appellee  could  and  would  have  attended  the  funeral  of 
her  son,  but  was  prevented  from  attending  the  funeral  by  the  neg- 
ligence of  appellant.  Appellee  lived  in  Bay  City,  outside  the  de- 
livery limits  prescribed  by  the  rules  of  appellant,  under  which  cir- 
cumstances appellant  was  entitled  to  receive  an  additional  amount. 
It  was  not  demanded  at  the  time  the  message  was  sent,  but  on  the 
afternoon  of  November  11,  an  additional  fee  was  demanded  from 
and  paid  by  the  sender  of  the  message. 

The  first  assignment  of  error  complains  of  the  refusal  of  the 
court  to  charge  the  jury  that  appellant  was  not  liable  for  its  failure 
to  deliver  the  telegram  beyond  the  half-mile  limit  established  by 
appellant,  and  the  second  assignment  complains  of  the  charge  of 
the  court  to  the  effect  that  appellant  was  bound  to  use  ordinary 
diligence   to   deliver   the   message   whether   appellee   "lived   inside  or 


1607.]  Western  Union  Telegraph  Co.  v.  Atres.  559 

outside  of  the  defendant's  free  delivery  limits  in  the  town  of  Bay 
City/*  The  third  assignment  is  that  the  court  erred  in  not  in- 
structing a  verdict  for  appellant,  so  only  one  question  is  presented 
by  the  brief  and  that  is.  Was  it  the  duty  of  appellant  to  use  rea- 
sonable diligence  to  deliver  the  message,  whether  the  person  to  whom 
it  was  addressed  lived  within  the  half-mile  limit  in  Bay  City  or 
not?  That  question  has  been  answered  directly  in  the  affirmative. 
Western  Union  Tel.  Co.  v.  Teague,  8  Texas  Civ.  App.,  444;  Western 
Union  Tel.  Co.  v.  Swearingen  (Texas  Civ.  App.),  65  S.  W.  Bep., 
1080;  Western  Union  Tel.  Co.  v.   Swearingen,  97  Texas,  293. 

In  the  Teague  case  it  was  said:    ''Whether  the  college  was  in  the 
free  delivery  limits  or  not,  it  was  the  duty  of  appellant  to  use  rea-  . 
sonable   diligence   to   deliver   the   message.     The   regulation,    as   we 
interpret  the  contract,  does  not  affect  the  question  of  promptness  of  ' 
delivery,  nor  does  it  excuse  a  failure  to  deliver;  but  the  only  ques- 
tion to  be  raised  under  it  seems  to  be,  whether  the  message  shall 
be  delivered  without  extra  charge.    The  company  undertook  to  deliver  . 
the  message  and  collect  the  extra  rate  of  fifteen  cents  for  delivery 
beyond  the  free  limits  afterwards,  and  it  seems  to  have  been,  in 
fact,  paid  by  appellee."     The  same  conditions  prevail  in  this  case.  " 
Appellant  received  the  message  and  transmitted  it  to  Bay  City,  kept 
it  over  two  hours  and  then  demanded  an  extra  amount  which  was 
paid  by  the  sender. 

The  judgment  of  the  Court  of  Civil  Appeals  in  the  Swearingen 
case  was  reversed  by  the   Supreme  Court   (95   Texas,  420)    on  the 
ground  that  the  petition  alleged  that  the  message  was  to  be  delivered 
in  the  town  of  Comanche,  Texas,  and  also  that  the  person  to  whom  ' 
the  message  was  sent  did  not  live  in  Comanche  but  six  or  seven 
miles  in  the  country.    The  ruling  of  the  Court  of  Civil  Appeals  fol-  * 
lowing  that  in  the  Teague  case  was  not  disturbed.     The   Supreme 
Court  said:     "Whether  or  not  the  evidence  showed  a  contract  under  - 
which  it  was  the  duty  of  defendant  to  use  reasonable  diligence  to 
deliver  the   message  to   plaintiff  at  his  home   without   payment   or 
guaranty  of  the  additional  cost,  we  need  not  determine,  since  the 
petition  neither  alleged  such  a  contract  nor  stated  the  facts  from 
which  it  could  be  inferred.''     On  the  next  trial   the   petition   was 
amended  and  the  Supreme  Court  approved  the  decision  of  the  Court 
of  Civil  Appeals.    97  Texas,  293. 

If  the  contention  of  appellant  should  be  sustained,  a  person  might 
live  twenty  feet,  or  even  less,  outside  the  free  delivery  limits  and 
the  telegraph  company  could  absolutely  refuse  to  deliver  an  im- 
portant message  on  that  account  and  yet  incur  no  liability  whatever 
for  its  refusal,  even  though  a  prompt  demand  for  extra  pay  from 
the  sender  would  have  secured  it,  and  th6  message  could  have  been 
delivered  in  time  to  have  allowed  the  person  addressed  to  have  re-  - 
sponded  to  the  obvious  demands  of  the  telegram.  This  court  will  not 
for  a  moment  entertain  such  a  proposition,  but  on  the  other  hand 
is  disposed  to  hold  that  appellant  should  have  attempted  to  de- 
liver the  message  and  at  least  have  given  appellee  a  chance  to  refuse 
the  payment  of  the  extra  charge.  It  did  not  do  this,  but  held  the 
message  for  more  thffi  two  hours,  and  then  when  the  extra  charge 
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was  paid  by  the  sender  did  not  deliver  the  message  for  fifteen  hours 
or  more.  The  evidence  of  the  messenger  boy  shows  that  he  made 
very   little   inquiry   about  where   appellee   lived   and  must  have   re- 

Eorted  that  she  lived  outside  of  the  town,  for  he  stated  that  is  what 
e  was  told,  and  the  demand  for  extra  pay  must  have  been  made 
on  that  report.  He  was  contradicted  as  to  being  told  that  appellee 
lived  outside  the  town. 

There  was  no  provision  in  the  contract  on  the  back  of  the  message, 
that  required  prepayment  of  the  extra  charge  to  insure  delivery 
beyond  the  free  delivery  limits,  and  it  has  been  held  in  Indiana 
that  such  a  requirement  would  be  unreasonable.  Western  Union  Tel. 
Co.  V.  Moore,  39  N.  W.  Bep.,  874.  Not  only  was  such  a  provision 
held  unreasonable,  but  the  Indiana  court  fully  sustains  our  con- 
struction of  the  language  of  the  contract  in  regard  to  an  extra 
charge.  The  court  said:  '^Counsel  insist  that  under  the  contract 
and  rule  either  payment  in  advance  or  a  satisfactory  guaranty  was 
required.  A  careful  reading  of  both  the  contract  and  tiiie  rule  fails 
to  disclose  any  such  requirement.  So  far  as  we  are  able  to  dis- 
cover, it  is  not  so  nominated  in  the  bond.  The  contract  says  that 
for  delivery  beyond  the  free  delivery  limits  (which  are  not  specified) 
a  special  charge  will  be  made  to  cover  such  delivery.  There  is 
nothing  here  to  indicate  that  security  will  be  demanded  therefor, 
or  payment  in  advance.^' 

In  the  case  of  Anderson  v.  W.  TI.  Tel.  Co.,  84  Texas,  17,  the 
rule  laid  down  in  the  Teague  case  was  touched  upon  as  follows: 
"The  defendant  accepted  the  message  and  undertook  to  deliver  it 
to  Burgess,  and  it  will  not  be  heard  to  excuse  itself-upon  the  ground 
that  Burgess  was  more  than  one-half  of  a  mile  from  the  office  at 
Hutchins,  especially  since  it  failed  to  notify  the  sender  of  the  fact 
that  the  message  had  not  been  delivered  and  of  the  reason  why, 
so  that  its  prompt  delivery  could  have  been  secured.'*  The  case 
of  Western  Union  Tel.  Co.  v.  Evans,  1  Texas  Civ.  App.,  297,  is  also 
in  point.    The  judgment  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 


J.  M.  GuFFEY  Petroleum  Company  v.  H.  A.  Hooks  et  al. 

Decided  November  21^  1907. 

1. — ^Adoption — Stati^te  Construed. 

The  statute  concerning  the  adoption  of  minor  children  does  not  require, 
as  an  essential  condition  of  the  act  of  adoption,  that  the  instrument  executed 
for  that  purpose,  in  addition  to  havinff  been  acknowledged  and  filed  for  record, 
should  have  been  also  actually  recorded  by  the  clerk,  to  give  it  effect  and 
to  charge  third  parties  with  notice  of  the  adoption. 

2. — Filing  for  Kecord. 

An  instrument  intended  for  record  and  handed  to  the  derk  at  some  other 
place  than  his  office  takes  effect  as  a  recorded  instrument  from  the  time  it 
is  actually  deposited  and  filed  by  the  clerk  in  his  office. 

8. — Subsequent  Purchaser — ^Want  of  Notice— Presumption. 

After  the  lapse  of  many  years  and  the  death  of  the  parties  to  the  trans- 
action, from  proof  of  the  payment  of  the  purchase  ~  money  by  a  subsequent 
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purchaser  of  land  the  presumption  may  be  indulged  that  such  purchaser  was 
an  innocent  purchaser  without  notice  of  a  prior  unrecorded  deed  to  the  same 
land. 

4. — ^Adoption — ^Notice. 

The  proper  execution  of  a  deed  of  adoption  gives  to  the  adopted  child 
the  same  status  as  a  natural  child,  and  of  this  status  all  persons  must  take 
notice. 

6. — ^Principal  and  Agent — ^Exeontion  of  Power — ^Presumption. 

Where  an  attorney  in  fact,  having  no  interest  in  the  land,  executes  a 
deed  in  his  own  name  without  reference  to  the  power  of  attorney,  the  deed 
will  be  referred  to  the  power  and  will  suffice  to  convey  the  title  of  l^he  owner. 

6. — ^Deed — ^Estoppel. 

A  deed  by  an  attorney  in  fact  under  a  power  which  does  not  authorize  a 
covenant  of  warranty,  will  pass  an  after-acquired  title  of  the  o^oier  by  es- 
toppel. 

7. — Statement  of  Fftcts — Cliarge — Confliot. 

Where  it  appears  from  the  statement  of  facts  that  certain  ovidence  was 
introduced,  and  incidentally  from  the  charge  of  the  court  that  such  evidence 
was  not  introduced,  the  statement  of  facts  must  prevail. 

8. — ^Lost  Beed — ^Proof  of  Ezeontion — CircnmBtantial  EYldenoe. 

Where  it  is  sought  to  establish  the  execution  of  a  lost  deed  it  is  ad- 
missible to  prove  that  there  had  been  sales  and  resales  of  the  land  under  such 
title  and  claim  of  ownership  by  the  vendees,  and  general  reputation  in  the 
neighborhood  that  the  land  belonged  to  the  alleged  vendoes,  is  competent 
evidence. 

9. — ^Adoption — ^Parol  Declarations  as  Evidence. 

W^here  the  evidence  was  conflicting  as  to  whether  or  not  the  adoptor  in- 
tended to  have  the  deed  of  adoption  recorded,  the  subsequent  declarations 
of  the  adoptor  that  he  had  adopted  the  minor,  are  admissible  in  evidence. 

Appeal  from  the  District  Court  of  Hardin  County.     Tried  below 
before  Hon.  L.  B.  Hightower,  Jr.  . 

D.  Edward  Oreer  and  F.  C.  Prodor,  for  appellant. — The  statutes 
of  this  State,  providing  the  method  whereby  one  may  adopt  as  his 
legal  heir  another,  provide  that  the  instrument  of  adoption  shall  be 
recorded,  and  before  the  legal  status  of  the  heir  is  created,  it  is 
necessary  that  the  deed  of  adoption  should  be  actually  recorded, 
and  when  the  adoptor  dies  before  the  deed  is  recorded,  the  adoption 
is  not  complete  and  the  status  of  heir  is  not  created.  Revised 
Statutes,  arts.  1,  2;  Belbaze  v.  Batto,  69  Texas,  639;  Barron  v. 
Thompson,  54  Texas,  242;  Evans  v.  Frisbie,  84  Texas,  343;  Miller 
V.  Koertge,  70  Texas,  167;  Nye  v.  Moody,  70  Texas,  436;  Willis 
V.  Nichols,  5  Texas  Civ.  App.,  157;  Gullett  Gin  Company  v.  Oliver, 
78  Texas,  182;  Pierce  v.  Wimberly,  78  Texas,  189;  Corbett  v.  Eed- 
wood,  68  S.  W.  Rep.,  550;  Seawall  v.  Haymaker,  127  TI.  S.,  719; 
L.  ed.,  book  32,  p.  301;  Harkins  v.  Forsyth,  11  Leigh  (Virginia), 
301;  Borer  v.  Roanoke  National  Bank,  4  S.  E.  Rep.  (Va.),  820; 
Elliott  V.  Piersol,  26  TJ.  S.  (Ist  Peters),  340;  L.  ed.,  book  7,  p.  170; 
James  v.  James  (Wash.),  77  Pac.  Rep.,  1080. 
Vol.  XLVII.  Civil— 36. 


562  Texas  Civil  Appeals  Reports,  Vol.  47.     INovember, 

That  where  a  statute  creates  a  rights  not  theretofore  existing,  the 
party  claiming  the  right  must  bring  himself  within  the  terms  of 
that  statute,  see  Von  Stein  v.  Trexler,  6  Civ.  App.  Kep.,  302. 

That  there  was  no  such  thing  under  the  common  law  as  an  adopted 
heir.  Eckford  v.  Knox,  67  Texas,  204;  Taylor  v.  Deseve,  81  Texas, 
249;  Fergeson  v.  Jones,  11  Am.  St.  Sep.,  809;  Tyler  v.  Eeynolds, 
63  Iowa,  146;  same  case,  4  N.  W.  Bep.,  902;  McCoUister  v.  Yard 
(Iowa),  57  N.  W.  Rep.,  448;  James  v.  James,  77  Pac.  Rep.,  1080. 

The  statute  provides  the  only  method  by  which  one  person  can 
become  the  heir  of  another  by  adoption.  Taylor  v.  Deseve,  81  Texas, 
249. 

The  statute  must  be  complied  with,  else  the  status  of  heir  does 
not  arise.  Ex  parte  Clark,  87  Cal.,  641;  Gill  v.  Sullivan,  7  N.  W. 
Rep.,  686  (Iowa);  Shearer  v.  Weaver,  9  N.  W.  Rep.,  907;  Tyler  v. 
Reynolds,  63  la.,  146;  4  N.  W.  Rep.,  902. 

Where  the  only  evidence  tending  to  show  that  the  purported  adoptor 
in  a  deed  of  adoption  delivered  the  deed  of  adoption  to  the  clerk 
of  the  county  court  for  record,  shows  that  such  purported  adoptor 
delivered  the  instrument  to  the  county  clerk  at  the  private  resi- 
dence of  the  adoptor  at  night,  and  not  at  the  office  of  the  clerk,  this 
evidence  does  not  show  a  legal  deposit  for  record,  and  it  was  error 
for  the  court,  under  this  state  of  the  evidence,  to  submit  in  its 
charge  to  the  jury,  the  question  of  whether  A.  B.  Hooks,  the  pur- 
ported adoptor,  duly  and  legally  filed  the  deed  of  adoption  for 
record,  and  the  court  should  have  given  the  peremptory  instruction 
to  find  for  the  defendant,  and  should  have  excluded  the  purported 
deed  of  adoption,  when  the  same  was  offered  in  evidence.  Edwards 
V.  Grand,  121  Cal.,  254;  63  Pacific  Rep.,  796;  Schulte  v.  First 
Nat.  Bank,  34  Minn.,  48;  24  N.  W.  Rep.,  320;  Hoyt  v.  Stark,  134 
Cal.,  178;  66  Pacific  Rep.,  223;  In  re  Norton,  63  N.  Y.  Supp.,  924; 
Gates  V.  State,  128  N.  Y.,  221;  28  N.  E.  Rep.,  373;  People  v.  Peck, 
22  N.  Y.  Supp.,  676;  67  Hun.,  660;  U.  S.  v.  Van  Duszee,  185  U. 
S.,  278;  L.  ed.,  46,  909. 

The  court  erred  in  submitting  to  the  jury  the  question  of  whether 
or  not  A.  B.  Hooks  was  an  innocent  purchaser  of  value,  without 
notice,  against  the  deed  executed  by  Elizabeth  Taylor  to  A.  RicTi- 
ardson,  because  the  evidence  in  the  case  showed  the  foUowiag  facts, 
and  those  only:  That  Elizabeth  Taylor,  who  was  admitted  to  be 
the  owner  of  all  the  title  ever  acquired  by  Murphy  Taylor,  executed 
a  conveyance  to  A.  Richardson  for  three-sevenths  undivided  interest 
in  this  tract  of  land,  prior  to  the  time  that  she,  the  said  Elizabeth 
Taylor,  executed  the  deed  to  A.  B.  Hooks,  purporting  to  convey  all 
of  the  said  Choate  survey.  The  evidence  did  not  show  anything 
with  regard  to  the  value  of  the  land  at  the  time  of  the  two  convey- 
ances. It  did  show  that  Hooks  gave  to  Elizabeth  Taylor,  as  the 
purchase  price  for  this  land,  100  head  of  sheep,  worth  about  $1.50 
a  head.  At  the  time  Hooks  bought  from  Elizabeth  Taylor,  the  deed 
to  A.  Richardson  was  not  recorded,  but  it  was  recorded  in  1893. 
There  was  no  evidence  whatever  that  A.  B.  Hooks  was  without 
knowledge  or  notice  of  the  deed  to  Richardson.  In  other  words, 
there  was  no  proof  that  he  was  -a  purchaser  without  notice  or  knowl- 
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edge  of  this  deed.  Baldwin  v.  Boot>  90  Texas,  562;  Turner  v. 
Cochran,  94  Texas,  484;  Hawley  v.  Bullock,  29  Texas,  222;  Bodgers 
V.  Burchard,  34  Texas,  442;  Hume  v.  Ware,  87  Texas,  384;  Hamman 
V.  Keigwin,  39  Texas,  42;  Tate  v.  Kramer,  1  Texas  Civ.  App.,  433; 
Moore  v.  Smith,  19  S.  W.  Rep.,  781;  Sogers  v.  Pettus,  80  Texas, 
428;  Dean  v.  Qibson,  34  Texas  Civ.  App.,  608;  Eastham  v.  Hunter, 
98  Texas,  560. 

Title  to  land  can  not  be  proved  by  general  reputation  in  the  com- 
munity where  the  land  lies,  as  to  ownership,  and  such  evidence  is 
incompetent.  Even  if  evidence  of  such  general  reputation  is  ad- 
missible under  any  circumstances,  it  is  not  admissible  or  competent 
where  the  party  in  whom  such  reputation  places  the  title,  has  a  deed 
on  record  for  the  land.  Berniaud  v.  Beecher,  76  CaL,  394;  18 
Pacific  Rep.,  598;  Reiley  v.  Hajnies,  39  Kans.,  259;  16  Pacific  Rep., 
440;  Hackett  v.  Amsden,  59  Vt,  553;  8  Atlantic  Rep.,  737;  Canfield 
V.  Hard,  58  Vt.,  217;  2  Atl.  Rep.,  136. 

John  L,  Little,  V,  A.  Collins  and  W.  D.  Gordon,  for  appellees. 

REESE,  Associate  Justice. — ^This  is  a  suit  by  Charles  Guy 
Knight  suing  by  C.  R.  Hooks,  his  next  friend,  and  H.  A.  Hooks, 
against  the  J.  M.  Guffey  Petroleum  Company  for  the  recovery  of 
an  undivided  one-fourth  interest  in  553  acres  of  land,  the  Champion 
Choate  survey.  Plaintiffs  also  sought  to  recover  damages  for  the 
extraction  of  oil  from  the  land,  but  by  agreement  this  was  eliminated 
and  the  suit  as  tried,  was  only  for  the  recovery  of  the  land. 

Upon  the  trial,  with  a  jury,  there  was  a  verdict  and  judgment 
in  favor  of  the  said  Charles  Guy  Knight  for  an  undivided  one-eighth 
interest  in  the  land,  from  which  judgment  defendant  appeals. 

Both  parties  claim  title  under  A.  B.  Hooks,  some  time  deceased. 
Appellant  by  deed  from  the  widow  and  three  children  of  said  Hooks, 
and  appellee  Knight  as  the  adopted  child  of  said  Hooks. 

A.  B.  Hooks  died  intestate  in  1900,  leaving  surviving  him  his 
widow  and  three  children  who  were  his  sole  heirs  and  entitled  to 
his  whole  estate,  unless  the  said  Charles  Guy  Knight  was  legally 
adopted  by  said  Hooks  under  articles  1  and  2  of  the  Revised  Statutes. 

Appellant  also  claimed  title  under  deed  from  the  heirs  of  one 
E.  B.  Harper,  to  all  of  the  land,  and  under  deed  from  the  heirs 
of  A.  Richardson  to  three-sevenths  thereof.  The  particular  nature 
of  these  claims  with  reference  to  this  appeal,  will  be  explained 
hereafter.  It  was  also  claimed  by  appellee  that  a  certain  deed  from 
Tom  Moore,  only  child  of  D.  D.  Moore,  imder  which  appellee  claims, 
if  valid  at  all,  only  conveyed  an  undivided  one-half  of  the  land, 
leaving  the  other  half  as  an  outstanding  title. 

The  first,  second  and  third  assignments  of  error  attack  the  validity 
of  the  instrument  of.  May  4,  18^7,  as  an  act  of  adoption,  under  the 
statute,  upon  the  ground  that  it  was  not  actually  entered  upon  the 
record  until  after  the  death  of  A.  B.  Hooks,  the  alleged  adopter.  If 
appellant  is  correct  in  this,  appellee  has  no  title. 

This  instrument  is  suflBcient  in  its  terms,  if  properly  executed 
as  required  by  the  statute,  to  create  appellee  the  adopted  child  and 
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legal  heir  of  A.  B.  Hooks.  It  was  signed  by  Hooks  on  May  4,  1897; 
was  on  said  date  duly  and  properly  acknowledged  by  him  for  record, 
and  deposited  by  him  with  the  county  clerk  for  record.  It  has  upon 
it  the  endorsement  of  the  derk  that  it  was  filed  for  record  Mar  4, 
1897.  The  instrument  was  never  entered  upon  record  until  1905. 
Hooks  died  in  1900^  and  appellant  acquired  by  deed  of  his  widow 
and  three  children  their  title  to  the  land  previous  to  such  record. 
In  1905  this  instrument  was  found  among  certain  papers  not  in- 
tended to  be  recorded  in  the  clerk's  office  by  the  attorney  of  appellee, 
and  by  his  direction  recorded.  The  juiy  found  upon  sufficient  evi- 
dence that  it  was  deposited  with  the  clerk  by  Hooks  for  record  and 
we  find  this  to  be  a  fact.  It  must  be  conceded  that  if  the  actual 
entering  of  the  instrument  upon  record  was  essential  to  give  it 
validity  as  between  the  parties,  such  recording  after  the  death  of 
Hooks  was  not  sufficient  for  that  purpose.  The  question  arises, 
does  the  statute  require,  as  an  essential  condition  of  the  act  of 
adoption,  that  the  instrument,  in  addition  to  having  been  acknowl- 
edged and  filed  for  record,  should  have  been  also  entered  upon  the 
record  by  the  clerk?  The  evidence  is  clear  that  A.  B.  Hooks  in- 
tended to  adopt  appellee  as  his  child  and  heir,  and  that  he  thought 
he  had  done  so  by  signing,  acknowledging  and  filing  the  instrument 
for  record.  This  intention,  however,  must  faU  if  the  essential  con- 
ditions of  the  statute  were  not  complied  with.  The  statute  upon 
the  subject  is  embraced  in  an  Act  passed  in  1850  and  is  as  follows: 
"Article  1.  Any  person  wishing  to  adopt  another  as  his  legal  heir, 
may  do  so  by  filing  in  the  office  of  the  clerk  of  the  County  Court 
of  the  county  in  which  he  may  reside,  a  statement  in  writing,  by 
him  signed  and  duly  authenticated  or  acknowledged,  as  deeds  are 
required  to  be,  which  statement  shall  recite  in  substance  that  he 
adopts  the  person  named  herein  as  his  legal  heir,  and  the  same 
shall  be  admitted  to  record  in  said  office. 

"Article  2.  Such  statement  in  writing,  signed  and  authenticated 
or  acknowledged,  and  recorded  as  aforesaid,  shall  entitle  the  party  so 
adopted  to  all  the  right  and  privileges,  both  in  law  and  equity,  of  a 
legal  heir  of  the  party  so  adopting  him;  provided,  however,  that  if  the 
party  adopting  such  heir  have,  at  the  time  of  such  adoption,  or  shall 
thereafter  have  a  child  begotten  in  lawful  wedlock,  such  adopted  heir 
shall  in  no  case  inherit  more  than  one-fourth  of  the  estate  of  the 
party  adopting  him.'' 

The  question  is  one  of  some  difficulty  and  appellant's  contention 
is  presented  in  its  brief  with  much  ability,  by  way  of  argument 
and  authority. 

It  is  clear  that  all  of  the  conditions  imposed  by  the  statute  must 
be  complied  with,  else  the  right  does  not  attach,  but  this  helps  us  not 
at  all  to  a  proper  determination  of  the  question,  as  to  whether  it 
was  the  intention  of  the  statute  to  make  the  recording  a  condition 
of  the  act  of  adoption.  Among  the  cases  relied  upon  by  appellant 
is  Rorer  v.  Boanoke  National  Bank,  decided  by  the  Court  of  Appeals 
of  Virginia  (4  S.  E.  Rep.,  820).  That  case  arose  upon  the  con- 
struction of  a  statute  of  that  State  upon  the  subject  of  the  execution 
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of  deeds  by  married  women.     The  statute  referred  to  is  section  7, 
chapter  117,  code  of  1873,  and* is  as  follows: 

'*When  the  privy  examination,  acknowledgment,  and  declaration  of 
a  married  woman  shall  have  been  so  taken  and  recorded,  or  when 
the  same  shall  have  been  taken  and  certified  as  aforesaid,  and  the 
writing  to  which  such  certificate  is  annexed,  or  on  which  it  is, 
shall  have  been  delivered  to  the  proper  clerk,  and  admitted  to  record, 
as  to  the  husband  as  well  as  the  wife,  such  writing  shall  operate 
to  convey  from  the  wife  her  right  of  dower  in  the  real  estate  em- 
braced therein,  and  pass  from  her  and  her  representatives  all  right, 
title  and  interest  of  every  nature  which,  at  the  date  of  such  writing, 
she  may  have  in  any  estate  conveyed  thereby,  as  eifectually  as  if 
she  were  at  the  said  date  an  unmarried  woman ;  and  such  writing  shall 
not  operate  any  further  upon  the  wife  or  her  representatives  by 
reason  of  any  covenant  or  warranty  contained  therein.^' 

The  court  holds  that  under  this  statute  a  deed  of  a  married 
woman  is  not  eflPective  until  actually  recorded,  with  its  certificate 
of  acknowledgment.  A  careful  reading  of  the  entire  opinion,  which 
is  quite  lengthy,  clearly  shows  that  this  conclusion  was  reached  in 
view  of  the  general  policy  of  the  State  as  shown  by  former  laws 
on  the  subject,  that  recording  was  essential  to  the  validity  of  such 
deeds.  All  of  the  statutes  on  the  subject,  of  which  there  were  sev- 
eral, beginning  with  that  of  1674,  are  reviewed;  all  showing  this 
settled  policy.  For  instance,  in  the  Act  of  1734  (page  828)  occurs 
the  following  language: 

"And  whereas,  it  has  always  been  adjudged  that  when  a  deed 
has  been  heretofore  acknowledged  by  a  feme  covert,  and  no  record 
made  of  her  privy  examination,  that  such  deed  is  not  binding  upon 
the  feme  or  her  heirs,  yet  the  reason  of  those  judgments  are  much 
questioned,  and  the  same  point  is  still  constantly  disputed.  For 
settling  the  peace  in  that  matter,  be  it  further  enacted,  that  the 
law  shall  always  be  held,  and  it  is  hereby  declared  to  be  therein, 
according  to  the  said  judgments,  and  shall  never  hereafter  be  ques- 
tioned; and  the  clerks  of  the  courts  before  whom  any  deed  of  a 
feme  covert  shall  be  acknowledged  shall  always  hereafter  record  her 
privy  examination.^'  The  same  language  is  carried  into  the  Act  of 
1748  and  the  Act  of  1792  (page  830).  It  is  declared  by  the  court 
that  the  language  of  the  Act  of  1873,  then  being  discussed,  shows  an 
intention  not  to  depart  from  this  settled  policy.  Clearly  we  think 
the  case  can  not  be  considered  an  authority  upon  the  proper  con- 
struction of  our  statute,  and  the  same  must  be  said  of  Seawall  v. 
Haymaker  (127  U.  S.,  719),  cited  by  appellant,  which  is  really 
bottomed  upon  the  Borer  case. 

Another  case  cited  by  appellant  is  Tyler  v.  Reynolds  (53  Iowa, 
146).  In  this  case  a  statute  of  Iowa  providing  for  the  adoption  of 
children  was  the  subject  of  discussion,  and  it  was  decided  that  the 
filing  of  the  instrument  of  adoption  was  essential  to  make  the  act 
of  adoption  effective.     The  Act  in  question  is  as  follows: 

"Such  instrument  in  writing  .  .  .  shall  be  acknowledged  by 
all  the  parties  thereto  in  the  same  manner  as  deeds  affecting  real 
estate  are  required  to  be  acknowledged;  and  shall  be  recorded  in  the 
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recorder's   oflBce   in   the   county   where   the   person   adopting   resides^ 
and  shall  be  indexed  with  the  name  of  the  parents  by  adoption  as 
grantor^  and  the  child  as  grantee  in  its  original  name  if  stated  in 
the  instrument. 

"Upon  the  execution,  acknowledgment  and  filing  for  record  of 
such  instrument,  the  rights,  duties  and  relations  between  the  parent 
and  child  by  adoption  shall  thereafter  in  all  respects,  including  the 
right  of  inheritance,  be  the  same  that  exist  by  law  between  parent  and 
child  by  lawful  birth.'* 

It  will  be  seen  that  the  terms  of  the  statute  with  regard  to  filing 
are  much  more  imperative  than  those  used  by  our  statute,  with  re- 
gard to  recording.  The  language  is  that,  "Upon  the  execution,  ac- 
knowledgment and  filing  for  record,  etc.''  Appellant  gives  to  the 
language  of  section  2  of  our  statute  the  same  significance,  but  the 
language  does  not  require,  if  it  permits,  such  an  interpretation. 
Other  cases  are  cited  to  the  same  effect  construing  this  statute. 

It  is  not  without  significance,  we  think,  that  the  filing  for  record 
required  by  the  statutes  of  Iowa  is  the  act  of  the  party  himself 
executing  the  act  of  adoption,  and  not,  like  recording,  the  act 
of  an  oflScer  over  whom  he  has  no  control.  We  distinguish  those 
cases,  however,  on  the  ground  that  the  language  of  the  statute  in 
providing  that  when  the  instrument  is  filed  for  record  it  shall  be 
effective,  is  materially  different  from  our  own,  showing  as  it  does, 
that  from  the  time  of  such  filing  for  record  by  the  adoptor,  and 
not  before,  the  act  of  adoption  becomes  complete  and  effective. 

Appellant  also  relies  upon  certain  decisions  of  our  own  Supreme 
Court  construing  the  statute  with  regard  to  judgment  liens.  (Bel- 
baze  V.  Eatto,  69  Texas,  639;  Evans  v.  Frisbie,  84  Texas,  343,  and 
others.)  A  very  slight  consideration  of  the  terms  of  that  statute 
will  suffice  to  show  that  these  decisions  have  no  application.  (Arts. 
3287,  3288,  3289,  Eev.  Stats.)  To  make  effective  the  lien  a  copy 
of  the  judgment  is  required  to  be  indexed,  which  could  not  be 
done  until  it  was  recorded.  The  emphatic  language  is  used  that, 
''when  any  judgment  has  been  recorded  and  indexed,  as  provided  in 
the  preceding  articles,  it  shall,  from  the  date  of  such  record  and 
index,  operate  as  a  lien,  etc."  The  intention  of  the  Legislature  is 
made  clear  by  emphatic  declaration  that  the  lien  shall  take  effect 
from  the  date  of  the  recording  and  indexing  and  not  until  this  is 
done. 

Now,  the  language  of  our  statute  with  regard  to  adoption  is  en- 
tirely different.  Section  1  of  the  Act  provides  that  any  person  may 
adopt  another  as  his  legal  heir  '^y  filmg  in  the  office  of  the  clerk 
of  the  County  Court  of  the  proper  county  in  which  he  may  reside 
a  statement  in  writing  signed  and  duly  authenticated,  or  acknowl- 
edged, as  deeds  are  required  to  be,  which  statement  shall  recite, 
in  substance,  that  he  adopts  the  person  named  therein  as  his  legal 
heir,  and  the  same  shall  be  admitted  to  record  in  said  office."  We 
think  this  section  prescribes,  as  its  language  indicates,  everything 
that  had  to  be  done  by  the  adoptor  to  render  the  act  of  adoption 
complete. 

Appellant  contends  that  section  2  prescribes  an  additional  act^  to 
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be  done  by  the  clerk,  before  the  adoption  is  effective.  Having  by 
section  1  prescribed  the  acts  to  be  done  to  enable  one  person  to 
adopt  another,  section  2,  in  prescribing  the  rights  growing  out  of 
the  act  of  adoption,  provides,  that  "such  statement  in  writing, 
signed  and  authenticated  or  acknowledged  and  recorded  as  aforesaid, 
shall  entitle  the  party  so  adopted  to  all  of  the  rights  and  privi- 
leges, both  in  law  and  equity,  of  a  legal  heir  of  the  party  so  adopt- 
ing him,  etc.'* 

It  is  a  familiar  rule  of  interpretation  of  statutes,  that  their  pur- 
pose and  object  must  be  kept  in  view  in  order  to  determine  the 
legislative  intent.  If  it  had  been  the  intent  of  this  statute  that  any 
person  wishing  to  adopt  another  should,  in  addition  to  signing, 
acknowledging  and  filing  for  record  the  written  statement,  also  have 
it  recorded,  we  think  such  provision  would  have  been  made  in  the 
first  section,  and  in  t^he  same  clear  and  unambiguous  terms  as  are' 
used  in  that  section,  the  purpose  of  which  was  to  prescribe  the 
essential  requisites  of  the  act.  To  have  intended  that  such  effect 
should  be  given  to  the  word  "recorded"  in  the  second  section  was  but 
to  set  a  trap  for  the  ignorant  ^nd  unwary.  Section  1  prescribes  that 
ihe  written  statement  shall  be  "signed,  acknowledged  and  filed  for 
record"  by  the  adopter.  We  are  of  the  opinion  that  it  better  har- 
monizes the  two  sections  to  construe  section  1  as  prescribing  what 
was  to  be  done  in  adopting  a  child,  and  section  2  as  prescribing 
the  right  attaching  to  such  act  of  adoption.  There  is  nothing  in 
the  language  of  either  section  to  require  the  conclusion  that  it  was 
intended,  tiiat  having  done  what  he  was  required  to  do  by  section 
1  the  adoptor  had  also  to  require  the  clerk  to  record  the  instrument 
before  his  intention  could  be  given  legal  effect.  We  the  more  readily 
adopt  this  interpretation  of  the  statute,  reasonable  in  itself,  be- 
cause it  carries  out  instead  of  defeating  the  clear  intention  of  the 
parties.  It  is  conceded,  indeed  it  is  insisted  upon,  by  appellant 
that  the  purpose  of  such  record  was  not  to  give  notice.  Surely  the 
adoptor  by  executing,  with  the  formalities  jprescrib^,  the  act  of 
adoption,  and  filing  it  with  the  clerk  to  be  recorded,  and  thus  put- 
ting the  instrument  beyond  his  power  to  recall,  had  given  sufficient 
evidence  of  his  intention.^  It  would  have  added  nothing  to  this 
to  require  him  to  see  that  it  was  actually  entered  upon  the  record. 
The  statute  might  have  so  required,  but  we  do  not  think  it  has  done  so. 

We  take  the  liberty  of  quoting  here  the  following  from  the  opinion 
of  the  Supreme  Court  of  Wyoming  in  the  case  of  Nugent  v.  Powell, 
from  note  to  Van  Matre  v.  Sankey  (39  Am.  St.  Bep.,  216)  : 

"It  must  be  admitted  in  the  beginning  that  a  proceeding  in  adop- 
tion was  wholly  unknown  to  the  common  law,  and  in  our  system 
of  jurisprudence  it  is  purely  a  statutory  matter.  Hence  it  follows 
that  in  order  to  give  any  validity  to  such  proceedings,  they  must 
have  been  conducted  in  substantial  conformity  with  the  provisions 
of  the  statute,  and  its  requirements  observed;  but,  notwithstanding 
this,  it  ought  not  to  be  overlooked,  in  the  examination  of  cases  grow- 
ing out  of  the  exercise  of  this  statutory  right,  that  the  right  is  a 
beneficial  one,  both  to  the  public  and  to  those  immediately  concerned 
in  its  exercise.    Since  its  incorporation  into  our  system  (and  the  fact 
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is,  such  statutes  have  been  adopted  in  nearly  every  one  of  our  States) 
the  homes  of  many  childless  parents  have  been  brightened  and 
made  happier  because  the  law  enabled  them  to  bring  into  that  home 
a  child  upon  whom  their  affections  could  center  and  develop.  Many 
an  orphan  child,  and  many  a  child  whose  parents  were  unable,  by 
misfortune  or  their  own  infirmities,  to  care  for,  have,  by  means  of 
this  statutory  right,  found  good  homes,  loving  and  affectionate 
parents,  and  thereby  grown  up  to  be  good  and  valuable  members 
of  society,  when  otherwise  they  would  have  spent  their  early  years 
in  ignorance  and  vice,  and  in  such  surroundings  grown  up  to  young 
manhood  or  young  womanhood  simply  to  swell  the  overflowing  ranks 
of  the  vicious  and  criminal  classes  of  society;  and  hence  it  seems  to 
me  that  in  cases  of  this  kind  it  is  not  the  duty  of  the  court  to  bring 
the  judicial  microscope  to  bear  upon  the  case,  in  order  that  every 
slight  defect  might  be  enlarged  and  magnified,  so  that  a  reason 
might  be  found  for  declaring  invalid  an  act  consummated  years 
before,  but  rather  approach  the  case  with  the  inclination  to  uphold 
such  acts,  if  it  is  found  that  there  was  a  substantial  compliance  with 
the  statute.^'  • 

We  find  the  view  here  expressed  supported  by  the  opinion  of 
the  Supreme  Court  of  Alabama  in  Abney  v.  DeLoach  (4  So.  Rep., 
757).  The  statute  under  discussion  in  that  case  provided  that  the 
act  of  adoption  should  be  filed  and  recorded  in  the  minutes  of  the 
Probate  Court.  The  language  is  much  more  imperative  than  that 
of  our  own  statute.  The  act  of  adoption  in  question  was  recorded 
in  a  book  kept  for  recording  deeds  and  wills.  Clearly  such  record, 
as  a  compliance  with  the  statute,  was  no  record  at  all  and  in  the 
discussion  of  the  case  it  is  so  treated.  The  court,  however,  holds 
that  the  adoption  was  effective;  that  the  neglect  of  the  Probate 
Judge  to  do  his  duty  by  properly  recording  the  paper  would  not 
operate  to  destroy  its  legal  validity,  when  the  maker  and  bene- 
ficiary had  done  all  that  the  law  required  them  to  do,  and  which 
they  possibly  could  do,  towards  perfecting  it.  We  think  the  reasoning 
of  the  court,  in  that  case,  applies  forcibly  to  the  present  case. 

Our  conclusion  is  that  the  act  of  adoption  of  Charles  Guy  Knight 
A.  B.  Hooks  was  only  required  to  be  filed  for  record  by  Hooks, 
after  its  proper  execution  as  prescribed  by  article  1  of  the  statute, 
and  that  the  failure  of  the  clerk  to  record  it  did  not  invalidate  it. 

As  to  the  second  proposition  under  the  first,  second  and  third 
assignmente  of  error:  Tebbs  testified  that  Hooks  delivered  the  in- 
strument to  the  county  clerk  in  his  oflSce.  He  further  testified 
that  he  told  the  clerk  not  to  record  it  until  he  directed  him  to  do 
so.  The  jury  found  that  this  latter  statement  was  not  true.  It 
does  not  follow  that  they  did  not  credit  the  first  stetement.  If 
Hooks  did  not  give  it  to  the  clerk  in  his  office,  but  handed  it  to 
him  elsewhere,  it  is  clearly  established  by  the  evidence  that  it  was 
in  fact  immediately  afterwards  deposited  in  the  clerk's  oflBce.  If  a 
paper  is  handed  to  the  clerk  elsewhere  than  in  his  oflBce  to  be  filed 
in  his  oflSce  for  record  and  is  then  taken  by  him  to  his  oflSce  and  filed 
there^  from  the  time  of  such  actual  deposit  and  filing  in  his  office 
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it  must  be  considered  as  deposited  there  for  record  as  required  by 
law.     (Withrow  v.  Citizens  Bank^  55  Kansas^  378.) 

What  has  been  said  disposes  also  of  the  fourth  assignment  of  error^ 
which  is  overruled. 

Under  the  authority  of  Rogers  v.  Pettus  (80  Texas,  428),  and 
Eastham  v.  Hunter  (98  Texas,  560),  the  fifth  assignment  of  error  is 
overruled.  Hooks  paid  Mrs.  Taylor  $150,  at  least,  for  the  land. 
This  must  be  taken  as  a  satisfactory  price  for  the  entire  tract.  There 
is  no  evidence  that  it  was  not  in  fact  its  full  value  at  that  time.  He 
did  not  pay  this  price  for  the  four-seventh  interest  which  remained 
in  his  vendor  irrespective  of  the  unrecorded  deed  to  Richardson, 
but  for  the  whole.  We  do  not  think  the  fact  that  he,  at  all  events, 
recognizing  the  deed  to  Richardson  for  three-sevenths,  got  a  good 
title  to  four-sevenths,  which  may  have  been  worth  as  much  as  he  paid 
for  the  whole,  would  take  the  case  out  of  the  rule  announced  in  the 
cases  cited.  Both  of  the  parties  to  the  transaction  were  dead.  After 
the  lapse  of  years  the  very  great  difficulty  of  proving  actual  lack 
of  knowledge  by  Hooks  of  the  unrecorded  deed  should  have  some 
weight.  We  fully  recognize  that  the  burden  was  upon  appellee  to 
show  want  of  knowledge  of  the  unrecorded  deed  on  the  part  of  Hooks. 

There  was  no  error  in  refusing  the  instruction  referred  to  in  the 
sixth  assignment  of  error.  Whether  or  not  Hooks  instructed  the 
clerk  not  to  record  the  instrument  of  adoption  had  no  bearing  upon 
the  question  of  notice  to  appellant  of  appellee's  claim.  Such  in- 
struction on  the  part  of  Hooks  would  have  been  fatal  to  appellee's 
claim,  and  the  jury  were  so  instructed  by  the  court  and  were  told  that 
if  Hooks,  when  he  delivered  the  instnmient  to  the  clerk,  instructed  him 
not  to  record  it,  to  find  for  defendant.  This  charge  was  given  upon 
the  correct  theory  that  filing  the  instrument  for  record  by  Hooks  was 
essential  to  its  execution.  Under  this  charge  they  found  that  no 
such  instraction  was  given.  We  must  assume  that  they  would  have 
made  the  same  finding  if  the  issue  had  been  presented  to  them  as  a 
matter  of  notice,  as  in  the  charge  requested.  The  charge  could  not 
have  been  justified  on  any  other  theory  than  that  the  purpose  of  such 
filing  for  record  was  to  give  notice.  If  this  be  true,  then  it  follows 
logically,  from  the  finding  of  the  jury  that  the  instrument  was  prop- 
,  erly  deposited  with  the  clerk  for  record,  that,  *  under  article  4642, 
Revised  Statutes,  it  must  be  considered  as  recorded  from  that  time, 
a  conclusion  against  which  appellant  strenuously  contends.  We  have 
not  found  it  necessary  to  decide  whether  this  contention  is  correct. 

The  proper  execution  of  the  instrument  established  the  status  of 
appellee  as  the  adopted  child  and  one  of  the  le^al  heirs  of  Hooks, 
and  of  this  status  appellant  was  bound  to  take  notice,  as  though  he 
were  an  actual  instead  of  an  adopted  child.  This  must  be  true  unless 
the  purpose  of  the  filing  and  record  was  to  give  notice,  and  if  this 
be  so  it  comes  under  the  general  provisions  of  the  registration  laws 
and  the  filing  for  record  operated  as  such  notice.  In  this  latter 
view  the  charge  of  the  court  that  the  filing  with  instruction  not  to 
record  rendered  the  act  of  adoption  void  inter  sese  was  more  favorable 
to  appellant  than  the  instruction  requested.  This  also  disposes  of  the 
eighth  assignment  of  error. 
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If  we  are  to  disregard  the  plain  unqualified  statement  in  the 
statement  of  facts  that  ^'plaintiff  introduced  in  evidence  a  power- 
of  attorney  from  Tom  Moore  to  John  W.  Leonard  authorizing  him 
to  sell  and  convey  by  general  warranty  deed  the  land  in  controversy/' 
and  assume  that  this  evidence  having  been  excluded^  which  is  nowhere 
shown  by  the  record,  but  appears  incidentally  from  the  charge  of 
the  court,  plaintiff  undertook  to  establish  the  execution  of  this  in- 
strument by  secondary  evidence,  the  evidence  was  suflBcient  to  prove 
the  execution  of  the  power  of  attorney  and  that  the  deed  executed 
by  Leonard  to  Murphy  Taylor  in  his  own  name,  although  not  re- 
ferring to  the  power  of  attorney,  was  in  fact  executed  under  it  and 
in  pursuance  of  its  authority.  Ijeonard  is  shown  to  have  had  no 
interest  in  the  land.  In  such  case  the  deed  will  be  referred  to  the 
authority  under  which  it  was  made  and  will  suffice  to  convey  the 
title  of  the  grantor  in  the  power  of  attorney.  (Hill  v.  Conrad,  91 
Texas,  341;  see  also  Bye  v.  Gufley  Co.,  95  S.  W.  Kep.,  627,  in 
which  this  power  of  attorney  was  under  discussion.)  The  deed  of 
Leonard  under  the  power  of  attorney,  even  if  the  latter  did  not 
authorize  him  to  make  a  warranty  deed,  passed  the  after  acquired 
title  of  Moore  by  estoppel.     (Lindsay  v.   Freeman,  83   Texas,   263.) 

We  are  inclined  to  think,  however,  that  we  must  look  to  the  un- 
qualified statement  in  the  statement  of  facts  for  the  evidence,  upon 
which  appellee  insists  in  his  brief,  and  that  shows,  as  we  have  said, 
that  the  power  of  attorney  authorizing  the  agent  to  sell  and  execute 
warranty  deed  was  itself  introduced  in  evidence,  and  without  ob- 
jection. 

Wliat  has  been  heretofore  said  disposes  of  the  question  raised 
by  the  tenth  assignment  of  error,  which  is  overruled. 

One  of  the  links  in  the  Hooks  title  was  a  deed  from  E.  B.  Harper 
to  D.  D.  Moore.  Appellee  undertook  to  establish  the  execution  of 
this  deed  by  circumstances,  among  them  nonclaim  by  Harper  or 
his  heirs  after  its  alleged  execution,  and  acts  of  ownership  under 
claim  of  title  by  the  owners  under  the  Harper  deed.  Leonard,  the 
holder  of  a  power  of  attorney  from  Moore,  who  claimed  title  under 
the  Harper  deed,  testified,  and  his  testimony  is  not  contradicted, 
that  Tom  Moore,  when  he  gave  him  the  power  of  attorney,  showed 
him  and  he  examined,  a  power  of  attorney  and  a  subsequent  deed 
from  Harper  to  D.  D.  Moore,  his  father,  both  of  which  were  acknowl- 
edged for  record,  and  both  covering  the  land  in  controversy.  As 
tending  to  show  claim  of  title  under  the  Harper  deed  by  Murphy 
Taylor,  to  whom  Leonard  conveyed  the  land  under  the  power  of 
attorney,  appellee  offered  the  testimony  of  Pedigo  and  Roberts  as 
to  the  general  reputation  in  the  neighborhood  that  the  land  in  con- 
troversy was  Murphy  Taylor^s  land,  to  which  appellant  objected, 
which  being  overruled,  exception  was  taken.  This  testimony  was 
also  explanatory  of  the  nonclaim  on  the  part  of  Harper  or  his  heirs. 
If  Harper  had  not  executed  the  deed  in  question  such  general  repu- 
tation that  the  land  belonged  to  another  called  upon  him  or  his  heirs 
after  him,  to  assert  their  claim,  and  lends  emphasis  to  their  failure 
to  do  so,  as  a  circimistance  tending  to  establish  the  execution  of 
the  alleged  lost  deed.     Where  it  is  sought  to  establish  the  execution 
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of  a  lost  deed  by  circumstances^  it  is  admissible  to  prove^  as  circum- 
stance tending  to  prove  the  main  fact^  that  there  have  been  sales 
and  resales  of  the  land  under  such  title  and  claim  of  ownership  by 
such  vendees.  The  general  reputation  in  the  neighborhood  that 
the  land  belonged  to  Taylor,  necessarily  involved  the  fact  that  Taylor 
asserted  his  ownership  openly  and  notoriously,  and  this,  coupled  with 
testimony  of  witnesses  living  in  the  neighborhood  that  Taylor  claimed 
to  own  the  land  and  offered  to  sell  it,  and  that  the  witnesses  had 
never  heard  of  any  claim  asserted  by  the  heirs  of  Harper,  was  all 
admissible  to  show  claim  of  title  under  the  alleged  lost  deed  and 
nonclaim  by  those  persons  who  would  have  been  the  owners,  if 
such  deed  had  not  been  executed;  both  pregnant  circumstances  to 
show  that  the  deed  had  been  in  fact  executed.  Assignments  of  error 
from  eleven  to  sixteen  inclusive  presenting  these  questions  are  over- 
ruled. 

The  evidence  referred  to  in  the  seventeenth  and  eighteenth  assign- 
ments of  error  was  admissible,  if  for  no  other  purpose,  to  contradict 
the  testimony  of  Tebbs  that  Hooks  instructed  the  clerk  not  to  record 
the  deed  of  adoption.  This  evidence  showed  that  Hooks  intended  to 
adopt  appellee  and  thought  that  he  had  done  everything  necessary 
to  that  end.  Besides,  the  act  of  adoption  was  incontrovertibly  es- 
tablished by  the  instrument  itself,  duly  executed,  and  the  admission 
of  the  evidence,  if  erroneous,  was  harmless. 

The  testimony  referred  to  in  the  nineteenth  assignment  was  of 
a  purely  negative  character  and  could  not  in  any  way  have  affected 
the  verdict.  We  find  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  M.  Jagoers  v.  C.  W.  Stringer. 

Decided  November  21,  1907. 

1. — ^Boundary — Trespass  to  Try  Title. 

In  trespasa  to  try  title,  though  the  issue  be  merely  one  of  boundary, 
the  plaintiff  must  produce  evidence  reasonably  sufficient  to  show  his  right 
to  the  land,  irrespective  of  the  weakness  of  defendant's  title. 

8. — ^Boundary — ^Harked  Comer — Course  and  Distance. 

To  entitle  a  call  for  a  comer  established  by  a  fltake  and  marked  bearing 
tree  to  prevail  over  that  reached  by  the  course  and  distance  called  for  the 
evidence  must  show  with  reasonable  certainty  that  the  landmarks  in  question 
are  or  were  once  to  be  found  at  the  point  claimed.  Evidence  of  the  existence 
of  a  fallen  tree,  not  shown  to  bear  surveyor's  marks,  near  the  point  in  and  of  a 
marked  line  therefrom,  when  or  by  whom  made  not  being  shown,  in  connection 
with  other  evidence,  considered  and  held  not  to  establish  the  location  of  the 
marked  comer  sufficiently  to  entitle  it  to  control  the  location  fixed  by  Qourse 
and  distance  from  undisputed  points. 

3. — Surrey — ^Variation  of  Needle. 

It  seems  that  the  allowance  for  variation  of  the  needle  in  running 
one  line  of  a  survey  should  be  the  same  as  for  its  other  lines. 
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Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

R.  E,  Davenport,  for  appellant. 

R.  L.  Wilkinson  and  TT.  L.  Little,  for  appellee. 

HODGES,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Couri;  of  Franklin  County,  by  the  appellee.  Stringer,  to 
recover  of  the  appellant,  Jaggers,  the  following  described  tract  of 
land  : 

Being  a  part  of  the  John  Humphries'  survey.  Beginning  at  the 
original  N.  E.  comer  of  a  425  acre  tract  known  as  the  H.  B.  Can- 
place,  the  same  being  at  a  point  on  the  N.  B.  line  of  the  said 
Humphries'  survey  60  vrs.  east  of  the  N.  E.  corner  of  a  tract  re- 
cently surveyed  for  Dr.  W.  C.  Crutcher. 

Thence  south  vrs.  with  an  old  marked  line,  the  same  being 

the  E.  B,  line  of  the  said  Carr  tract,  pass  two  marked  hickories 
about  one  foot  in  diameter,  in  all  south  635  vrs.  a  stake  on  said 
old  line  for  comer  ; 

Thence  west  60  vrs.  to  W.  C.  Crutcher's  S.  E.  comer  from  which 
a  red  oak  brs.   W.  mkd.   X. 

Thence  north  with  Crutcher's  E.  B.  line  635  vrs.  to  his  N.  E. 
corner  on  the  N.  B.  line  of  said  Humphries'  survey  from  which  a 
red  oak  brs.  S.  25  E.  mkd.  X.  

Thence  east  with  said  Humphries'  N.  B.  line  to  the  place  of  be- 
ginning. A  trial  before  a  jury  resulted  in-  a  verdict  in  favor  of  the 
appellee,  from  which  appellant  appeals. 

The  controversy  arose  over  a  disputed  boimdary  line  between  two 
tracts  of  land  lying  adjacent  to  each  other  and  owned  by  the  parties 
to  this  suit.  Both  tracts  are  a  part  of  a  large  survey  of  about  4000 
acres  in  the  name  of  John  Humphries,  located  many  years  ago,  and 
which  had  subsequently  been  subdivided  into  smaller  tracts  and 
sold  to  various  purchasers.  The  land  owned  by  the  appellee,  and  of 
which  he  contends  the  strip  recovered  in  this  suit  is  a  part,  consists 
of  a  rectangular  block  of  about  425  acres  and  in  the  field  notes  is 
described  as  follows: 

Beginning  at  the  Bickerstaff  N.  W.  comer.  Thence  north  2229 
3-10  vrs.  John  Humphries'  N.  B.  line  a  stake  from  which  a  post 
oak  brs.  S.  85  E.  14  vrs.,  marked  H.  B.  C;  a  post  oak  brs.  S.  31 
W.   10  vrs.  marked  X. 

Thence  east  1080  vrs.  a  stake  from  which  a  post  oak  brs.  S.  60 
W.  9  vrs.,  marked  X. 

Thence  south  2229  3-10  vrs.   said  Bickerstaffs  N.  E.  comer. 

Thence  west  1080  vrs.  to  the  beginning. 

This  tract  is  known  as  the  Carr  or  Kidd  land. 

The  appellant's  tract,  of  which  he  claims  that  recovered  from 
him  in  this  suit  as  a  part,  lies  immediately  east  of  the  above  described 
land,  and  is  a  smaller  body  consisting  of  about  200  acres,  and  runs 
south  only  about  1-3  the  length  of  the  appellee's  tract.  His  west 
boundary  line  coincides  with  the  east  boundary  line  of  the  appellee's 
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tracty  and  his  northwest  comer  is  the  northeast  comer  of  appellee's 
land.  The  diagram  given  below  shows  more  fully  the  location  of 
the  different  tracts  of  land^  and  the  lines  and  corners  in  dispute: 


HUMPHRCYS 


N.   B.   LINE 


I080  VRS 


DCrr.    TRACT 

200  A 


CARP  OR  KIDD   TRACT 
OWNED      BY    PLAINTIFF 


N 


^ 


I080  VAS. 


5    BICKERSTAFF     TRACT 


The  land  owned  by  the  appellee  is  an  older  subdivision  of  the 
Humphries'  survey  than  that  of  the  appellant^  and  appellant's  deed 
calls  for  the  east  boundary  line  of  the  Carr  land  as  its  west  boundary. 
A  few  years  ago  while  Kidd  owned  the  Carr  land  he  sold  120  acres 
off  his  east  side  to  Crutcher^  which  is  designated  on  the  diagram 
as  the  Crutcher  land;  but  appellee  now  owns  all  of  the  Carr  or 
Kidd  tract.  The  strip  of  land  contained  between  the  dotted  lines  in 
the  diagram  is  the  land  in  dispute^  and  the  two  places  where  the 
respective  parties  contend  the  true  comer  should  be  are  also  indi- 
cated. Appellee's  southwest^  southeast  and  northwest  comers  are 
well  established  and  marked.  At  the  last  named  comer  stands  a 
post  oak  tree  marked  H.  B.  C,  on  the  N.  B.  line  of  the  Hum- 
phries' survey.  Appellee  contends  that,  notwithstanding  his  deed 
in  giving  the  distance  from  his  northwest  to  his  northeast  comer 
calls  for  only  1080  varas,  he  is  entitled  to  go  60  varas  farther  east 
in  order  to  reach  the  original  and  true  comer  established  and  marked 
by  the  surveyor  in  the  original  subdivision  of  the  land;  that  on 
account  of  the  call  in  his  deed  being  for  and  including  a  natural 
object,  to  wit:     ^^A  stake  from  which  a  post  oak  south  60  west  9 
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varas  marked  X/'  he  has  the  right  to  go  to  that  point,  even  though 
it  exceeds  the  distance  of  his  north  line  as  shown  in  his  deed.  In 
other  wordSy'he  claims  that  the  natural  object  called  for  as  his  north- 
east comer  overcomes  the  calls  for  distance.  On  the  "other  hand,  the 
appellant  contends  that  there  is  no  natural  object  at  the  point  where 
the  appellee  claims  his  northeast  comer  is,  but  that  the  true  comer 
should  be  and  is  exactly  1080  varas  east  of  the  appellee's  northwest 
corner,  as  shown  by  the  calls  in  his  deed.  It  will,  therefore,  be 
observed  that  the  only  dispute  between  the  parties  to  this  suit  is  as 
to  the  exact  location  of  this  comer  on  the  N.  B.  line  of  the  Himi- 
phries'  survey. 

In  view  of  the  disposition  that  we  make  of  this  case,  it  is  un- 
necessary to  notice  any  of  appellant's  assignments  of  error  except 
that  wherein  he  challenges  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  of  the  jury.  This  is  an  action  of  trespass  to  try  title, 
and  the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  upon  the  weakness  of  that  of  the  defendant. 

Appellee's  right  to  recover  in  this  instance  depends  wholly  upon 
his  ability  to  produce  satisfactory  evidence  of  the  existence  of  the 
monument,  or  natural  object,  called  for  in  his  deed  conflicting  with 
the  calls  for  course  and  distance,  designating  the  northeast  comer 
of  his  tract  of  land  at  the  point  where  he  claims  it  to  be.  While 
it  is  a  general  rule  that  monuments  and  natural  objects  will  prevaU 
over  calls  for  course  and  distance,  in  cases  of  conflict,  still  that  is 
not  always  the  case.  There  may  be  instances  where  the  surrounding 
and  connecting  circumstances  adduced  in  proof  will  show  that  the 
superior  marks  were  placed  by  inadvertence,  or  mistake,  or  that  there 
was  a  verbal  mistake  in  the  description  of  the  natural  object,  or 
monument,  mentioned  in  the  deed.  Sanborn  v.  Gunter,  84  Texas, 
273.  In  grading  the  dignity  of  the  different  classes  of  calls  usually 
found  in  deeds  descriptive  of  tracts  of  land,  courts  have  intended  only 
to  establish  a  rule  for  arriving  at  the  location  of  the  boundaries 
actually  established  at  the  time  the  original  survey  was  made,  to  be 
resorted  to  only  in  cases  where  there  is  in  the  field  notes  a  real 
conflict  in  such  calls.  While  it  is  said  that  as  a  rule  monuments  and 
natural  objects  will  be  considered  superior  to  course  and  distance,  it 
is  not  thereby  intended  to  impeach  the  sufficiency  of  course  and 
distance  to  locate  a  boundary,  but  only  that  it  must  yield  to  the 
superior  grade  in  cases  of  conflict. 

If  the  calls  for  course  and  distance  are  to  govern  in  this  suit  in 
locating  the  appellee's  true  northeast  corner,  then  it  will  unques- 
tionably be  located  where  the  appellant  claims  it  to  be  as  shown  in 
the  diagram,  and  the  judgment  can  not  be  sustained.  But  if  the 
appellee  had  adduced  evidence  sufficient  to  show  that  the  post  oak 
tree  standing  south,  60  degrees  west,  9  varas  distant  from  the 
corner,  marked  with  an  X,  called  for  in  his  field  notes,  is  at  the 
point  where  he  claims  it  to  be,  then  he  is  entitled  to  judgment  in 
his  favor  upon  that  issue.  The  only  direct  evidence  tending  to  es- 
tablish this  fact,  shown  in  the  record,  is  the  testimony  of  Messrs. 
Pyron  and  Kidd,  both  witnesses  for  the  appellee.  It  seems  that 
Kidd  had  once  owned  the  entire  tract  of  425   acres  now  owned  by 
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the  appellee^  Stringer^  having  purchased  it  from  Morris  &  Carr 
about  the  year  1884.  Pyron  was  Kidd's  son-in-law  and  had  some 
interest  in  the  tracts  beginning  about  eleven  years  before  this  case 
was  tried  in  the  court  below.  Pyron  testified  substantially  that  near 
where  they  (Pyron,  Kidd  and  appellee)  claimed  the  disputed  corner 
to  be  located  he  noticed,  about  eleven  years  before,  a  fallen  post 
oak  tree  and  the  stump  upon  which  it  stood;  that  at  the  time  he  no- 
ticed the  tree  the  body  was  old  and  rotten  and  most  of  the  bark 
had  fallen  off;  that  he  was  unable  to  tell  whether  the  tree  had 
fallen  from  some  cause,  or  had  been  cut  down;  that  he  did  not  see 
any  surveyors'  marks  on  the  tree;  that  where  the  tree  had  stood 
was  in  a  post  oak  glade.  Mr.  Kidd  testified  that  he  first  observed 
this  post  oak  tree  about  the  time  he  bought  the  land,  in  1884;  that 
at  that  time  the  bark  had  slipped  off,  and  the  stump  was  there.  He 
also  was  unable  to,  or  did  not,  observe  any  surveyors'  marks  on  this 
tree.  He  says  it  stood  about  15  or  20  feet  from  where  they  claimed 
the  corner  should  be,  meaning  the  point  where  the  appellee  locates  it; 
but  he  does  not  give  the  direction.  Both  of  these  witnesses  testify 
to  an  old  marked  line  running  from  this  old  tree  toward  the  appel- 
lee's southeast  comer,  and  say  that  it  could  be  easily  traced  entirely 
through.  No  witness  was  able  to  say  when,  or  by  whom,  this  old 
line  was  marked;  nor  was  any  further  testimony  adduced  to  show 
that  the  post  oak  tree  had  any  surveyors'  marks  on  it.  The  record 
indicates  that  the  first  survey  of  this  Carr,  or  Kidd,  tract  was  made 
about  the  year  1861,  more  than  thirty  years  before  any  witness  who 
testifies  had  ever  seen  any  of  the  trees  or  corners. 

At  the  point  where  Jaggers  claims  the  comer  to  be,  at  a  point 
10  varas  distant,  stands  a  *red  oak  marked  with  an  X.  The  testi- 
mony is  conflicting  as  to  whether  this  mark  is  a  very  old  one  or 
not.  Jaggers  testified  that  several  years  ago  he  discovered  traces 
of  an  old  marked  line  running  south  from  the  comer  claimed  by  him, 
in  the  direction  of  the  southeast  comer  of  the  appellee's  land.  Other 
witnesses   deny   having  seen   any   such   marked   line. 

If  this  were  merely  a  contest  to  establish  a  comer,  and  there  were 
no  other  evidence  in  the  deed  by  which  to  determine  its  true  loca- 
tion, then  it  may  be  conceded  that  thef  testimony  offered  by  the  ap- 
pellee preponderates,  and  upon  a  submission  to  a  jujy  would  justify 
a  finding  in  his  favor  upon  the  issue.  But  no  such  case  is  here 
presented.  It  is  not  one  in  which  the'  jury  is  authorized  to  decide 
upon  the  mere  preponderance  of  the  testimony  offered  by  the  oppos- 
ing parties  upon  the  trial;  but  one  where  the  plaintiff,  relying  upon- 
the  existence  of  a  conflict  in  the  description  contained  in  the  field 
notes  of  his  land,  is  seeking  to  show  the  actual  location  of  a  supe- 
rior evidence  of  the  establishment  of  his  comer  at  a  point  farther 
east  than  his  calls  for  distance  would  place  it.  The  calls  for  course 
and  distance  in  the  description  of  the  appellee's  tract  of  land,  as 
shown  by  his  deed,  are  definite  and  explicit,  sufficiently  so  to  locate 
the  comer  with  precision.  The  location  made  by  resort  to  this 
means  is  in  accord  both  with  the  configuration  of  the  tract,  and  with 
the  quantum  of  land  specified  as  having  been  conveyed.  If  the 
appellee  would  overcome  this  proof  and  establish  the  corner  farther 
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east  he  must  do  so  by  showing  with  reasonable  certainty,  not  only 
the  existence  of  the  monument,  or  natural  object,  mentioned  in 
his  field  notes,  but  that  this  object  is  in  conflict  with  the  calls  for 
course  and  distance  also  contained  in  it.  In  our  opinion  he  has 
utterly  failed  to  do  either.  To  sustain  the  verdict  in  this  case,  we 
must  assume  from  the  mere  circumstance  that  a  fallen  post  oak  lay 
near  where  the  appellee  claims  the  comer  to  be,  that  this  tree  had 
the  surveyor's  marks  on  it  and  was  the  identical  tree  called  for 
in  the  deed.  Such  an  assumption  would  be  a  dangerous  indulgence 
of  the  power  of  conjecture.  The  fact  that  there  was  an  old  marked 
line  running  from  this  supposed  comer,  in  the  direction  of  the 
appellee's  southeast  corner,  adds  but  little,  if  any,  probative  force 
to  the  existence  of  the  fallen  tree.  It  is  not  a  line,  but  a  comer, 
that  is  sought  for  in  this  controversy.  Given  the  comer,  then,  with 
the  undisputed  calls  for  course,  as  shown  in  this  deed,  the  line  follows 
as  a  mathematical  result.  The  apparent  age  of  the  line  is  the  only 
feature  about  it  which  should  elicit  any  consideration.  To  find 
that  it  was  the  one  made  and  marked  in  the  original  survey  of  this 
tract  of  land  would  again  require  us  to  conjecture  a  fact  too  remote 
from  any  positive  testimony.  We  have  been  unable  to  find  any- 
thing in  the  record  that  would  justify  us  in  concluding  that  the 
plain  and  unambiguous  description  of  the  appellee's  land,  contained 
in  his  deed,  should  be  ignored.  Certainly,  before  this  shoidd  be  done 
in  any  instance  the  evidence  should  be  clear  and  convincing. 

There  are  other  errors  pointed  out  which  would  justify  the  re- 
versal of  this  judgment;  but  we  have  refrained  from  discussing 
them,  for  the  reasons  before  mentioned.  There  is  nothing  in  the 
record  to  indicate  that  the  appellee  would  probably  be  able  to  strengthen 
his  case  upon  another  trial.  There  was  no  testimony  offered  by 
him  and  excluded  by  the  court,  and  there  is  an  absence  of  any 
complaint  from  him  as  to  any  of  the  rulings  of  the  trial  court. 
According  to  his  own  showing  it  is  clear  that  he  is  not  entitled  to 
recover  in  this  suit.  The  judgment  will  therefore  be  reversed  and 
here  rendered  for  the  appellant,  defendant  in  the  court  below. 

ON    MOTION    FOB    ^lEHBABING. 

Appellee  contends  in  his  motion  for  a  renearing  that  we  erred  in 
holding  the  testimony  was  insufficient  to  support  the  verdict  of  the 
jury,  and  in  rendering  judgment  here  against  him.  He  asserts  that 
this  is  a  boundary  suit,  and  that  the  case  was  tried  in  the  court 
below  upon  "the  h}^othesis  that  the  true  location''  of  the  division 
line  between  the  two  tracts  of  land  was  the  only  question  for  the 
jury.  This  may  be  true,  but  the  pleadings  in  the  record  clearly 
show  that  the  appellee,  plaintiff  below,  sued  to  recover  a  specific 
tract  of  land,  described  by  metes  and  bounds.  His  right  to  recover 
tliis  tract  was  the  issue.  The  appellant,  defendant  in  the  court  below, 
did  not  meet  this  issue  with  a  disclaimer,  which  would  have  made  it 
strictly  and  technically  a  boundary  suit,  but  pleaded  a  general  denial 
and  not  guilty.  This  pleading  had  the  effect  of  imposing  upon  the 
appellee  the  burden   of  showing   title  to   the  land  sued   for,   other- 
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wise  he  could  not  recover.  Until  he  had  shown  at  least  a  prima  facie 
title  the  strength  of  the  appellant's  claim  of  title  need  not  be  con- 
sidered. The  eflEect  of  the  disposition  we  made  of  the  case  was  to 
hold  that  appellee  had  failed  to  establish  even  a  prima  facie  right 
to  the  tract  sued  for.  Appellee  claims  that  the  testimony  of  the 
witness  Cowan  was  to  the  effect  that  if  a  line  was  nm  on  a  correct 
variation  of  the  compass  from  the  northeast  corner  of  the  Bicker- 
staff  tract,  which  is  the  southeast  comer  of  the  Carr  tract,  it  would 
coincide  with  the  line  claimed  by  him  to  be  the  true  line;  and  if 
one  should  be  run  from  the  southwest  comer  of  the  Carr  tract 
north,  on  a  correct  variation,  it  would  intersect  with  the  Humphreys' 
N.  B.  line,  one  degree  east  of  the  west  boundary  line  of  the  Carr 
tract.  We  are  not  told  what  is  meant  by  the  term  "correct  variation." 
Evidently  it  was  a  variation  different  from  that  upon  which  the 
original  lines  of  the  Carr  tract  were  run,  as  it  does  not  coincide 
with  the  west  line  of  that  tract,  but  diverges  from  it  one  degree, 
or  about  60  varas,  in  the  length  of  the  line.  The  record  shows  that 
Cowan  testified  as  follows:  "The  W.  B.  line  of  the  425  acres  of  the 
Kidd  land  (known  as  the  Carr  land,  and  that  claimed  by  the  ap- 
pellee) is  a  well  defined  and  well  marked  line  and  can  be  easily 
traced  on  the  ground;  the  trees  with  hacks  are  still  there.  The 
S.  W.  comer  of  this  tract  is  well  established  <tnd  can  be  easily  found; 
the  south  end  of  the  tract  measures  1080  varas  across  and  the  S.  E. 
comer  can  be  located,  the  stump  of  this  corner  was  standing  there 
when  I  first  surveyed  the  land.  When  a  surveyor  runs  one  line 
of  a  survey  on  a  certain  variation  he  should  run  all  the  others  on 
the  same  variation.  To  nm  the  east  line  of  the  425  acres  of  the 
Kidd  land  (Carr  land)  on  the  same  variation  as  the  west  line  of 
this  tract  would  throw  the  line  where  the  defendant  (appellant 
Jaggers)  claims  it  is.  When  you  commence  at  the  H.  B.  C.  tree 
and  run  east  1080   varas,  you  are  within  ten   varas   of   a  red   oak 

tree  marked  with  a  cross.     This   425   acres  calls   for   a  tract  

varas  long  and  1080  varas  wide.  The  call  on  the  north  line  is  1080 
varas,  and  on  the  south  line  1080  varas.  The  line  as  claimed  by 
Jaggers  mns  down  and  strikes  the  Seaborn  Bickerstaff  N.  E.  comer 
and  runs  with  Bickerstaff's  E.  B.  line,  which  is  also  a  part  of  the 
John  Humphreys'  survey."  In  the  light  of  this  testimony  and  the 
plain  calls  in  the  appellee's  deed  for  course  and  distance,  the  north- 
east comer  of  the  appellee's  land  is  bound  to  be  exactly  1080  varas 
east  of  his  N.  W.  comer,  just  where  appellant  claims  it  to  be,  unless 
the  post  oak  called  for  as  a  bearing  tree  be  shown  to  be  at  a  dif- 
ferent place  from  where  the  calls  for  course  and  distance  in  his 
deed  locate  it.  In  no  other  way  has  he  attempted  to  show  title  to 
the  land  sued  for.  This  is  not  a  situation  in  which  a  mere  prepon- 
derance of  testimony  will  determine  the  appellee's  right  of  recovery, 
but  one  where  the  existence  of  a  fact  is  relied  upon  to  establish  an 
asserted  right,  and  where  the  sufficiency  of  the  evidence  is  one  of 
first  importance.  The  issue  is  not  whether  Stringer  or  Jaggers 
owns  the  land,  based  upon  the  assumption  that  one  or  the  other 
does  own  it;  but  whether  Stringer  owns  it.  Jaggers  can  defeat  the 
Vol.  XLVII.  Civil— 37. 
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latter's  claim  by  the  mere  failure  of  Stringer  to  prove  title;  it  is 
not  essential  that  he  show  a  superior  title  in  himself  until  Stringer 
has  shown  at  least  a  prima  facie  title.  Has  appellee  done  this? 
The  original  survey  of  the  Carr  tract  appears  to  have  been  made 
about  fifty-five  years  ago,  more  than  thirty  years  before  any  living 
witness  observed  the  place;  and  the  bearing  tree,  the  post  oak 
marked  X,  may  have  fallen  and  rotted  away.  There  is  nothing  to 
indicate  what  was  its  size  or  condition  at  the  time  marked.  The 
fact  that  none  is  standing  there  now,  nor  was  there  twenty  years 
ago,  can  not  be  considered  as  conclusive  evidence  that  none  was  ever 
there.  The  testimony  of  P3Ton  and  Kidd  to  the  existence  of  the 
old  marked  line  running  from  appellee's  southeast  corner  in  the  di- 
rection of  where  the  latter  asserts  the  true  comer  to  be,  may  furnish 
srrounds  to  infer  that  there  might  have  been  a  comer  at  that  place. 
But  this  inference  is  seriously  weakened,  if  not  practically  destroyed, 
when  we  consider  that  this  line  would  not  be  parallel  with  the  well 
established  west  boundary  line  of  the  same  tract,  and  would  thus 
contradict  the  plain  calls  for  course  in  the  deed,  the  distance  from 
the  N.  W.  corner,  and  would  have  the  effect  of  giving  more  land 
than  the  deed  undertakes  to  convey.  We  have  very  carefully  recon- 
sidered the  testimony  in  the  record,  and  fail  to  find  anything  to 
cau  J  us  to  change  our  former  view  of  this  case.  We  still  think 
the  testimony  insuflBcient  to  warrant  a  verdict  in  favor  of  the  ap- 
pellee.    The  motion  for  rehearing  is  therefore  overruled. 

Reversed  and  rendered  for  appellant. 
Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Mrs.  Bob  Bledsoe  bt  al.  v.  R.  E.   Fitts. 

Decided  November  21,  1907,  December  12,  1007. 

1. — ^Husband  and  Wife— Wife's  Separate  Property — Gift  Cansa  Xortls. 

As  an  incident  to  the  husband's  power  of  exclusive  management  and 
control  of  the  wife's  separate  property  (Rev.  Stats.,  art.  2967),  his  consent  to 
the  exercise  of  the  power  of  sale  or  gift  by  the  wife  of  her  separate  personal 
property  during  marriage  is  necessary  to  its  validity,  and  her  gift  catua  mortia 
with  delivery  of  possession  of  money  and  notes,  without  his  consent,  did  not 
pass  title  thereto,  though  possession  remained  with  the  donee  till  after  her 
death. 

2. — ^Executory  Sale — Legal  Title— Deseent  and  Distribution. 

The  legal  title  remaining  in  the  grantor  who  reserves  an  express  vendor's 
lien  for  purchase  money,  by  its  descent  to  collateral  kindred  of  the  wife, 
while  the  purchase  money  notes,  as  personalty,  were  inherited  by  the  husband, 
will  not  suffice  to  make  the  husband  liable  to  such  heirs  of  the  legal  title 
for  conversion  of  the  notes  or   their   proceeds. 

Appeal  from  the  District  Court  of  Wood  County.  Tried  below 
before  Hon.  R.  W.   Simpson. 

M.  B.  Brifjgs  and  Warren  &  Briggg,  for  appellants. — ^A  married 
woman  can  dispose  of  her  separate  personal  property  by  parol  gift, 
causa   mortis,  without   the   consent   of   her   husband.     Thompson   y. 
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Thompson,  12  Texas,  330;  Chevalier  v.  Wilson,  1  Texas,  173;  Hem- 
ingway V.  Matthews,  10  Texas,  207;  Engleman  v.  Deal,  14  Texas 
Civ.  App.,  1;  Ellison  v.  Keese,  25  Texas  Supp.,  90;  14  A.  &  E. 
En.  of  Law,  p.  1052;  Connor  v.  Root,  11  Colo.,  183;  Marshall  v. 
Berry,  13  Allen  (Mass.),  43;  Broaddus  v.  Broaddus,  27  S.  W.  Rep., 
989. 

Hart  &  Hart,  for  appellee. — A  married  woman  can  not  dispose  of 
her  separate  personal  property  by  parol  gift,  causa  mortis  or  any 
other  way  without  the  consent  of  her  husband.  Hemingway  v. 
Matthews,  10  Texas,  207;  Kempner  et  al.  v.  Comer  et  al.,  73  Texas, 
200;  Sayles'  Civ.  Stats.,  art.  2967  and  art.  1689;  Speer  on  Law  of 
Married  Women,  p.  116,  sec.  118;  83  Texas,  355;  8  Texas  Ct.  Rep., 
64. 

LEVY,  Associate  Justice. — Appellants  asserted  ownership  of  cer- 
tain money  and  vendor^s  lien  notes  claimed  to  have  been  acquired 
by  them  by  parol  gift  causa  mortis  from  their  sister,  Mrs.  Annie 
Fitts,  deceased.  They  instituted  this  suit  against  the  appellee  to 
recover  personal  judgment  against  him,  according  as  the  alleged 
facts  might  be  proven  in  their  several  declarations,  either  personally 
for  his  conversion  of  the  said  notes  and  money,  or  for  their  value, 
against  him  as  heir  and  devisee  receiving  property  of  the  estate  of 
his  father.  Dr.  A.  0.  Fitts,  deceased,  who,  it  was  alleged,  had  con- 
verted the  said  property  and  invested  the  proceeds  thereof  in  other 
property.  They  also  alleged  in  the  petition  that  if  the  property 
was  not  a  parol  gift,  then  that  the  notes  in  connection  with  the 
deed  conveying  the  land  constituted  and  evidenced  an  executory 
oontracf,  the  legal  title  to  the  land,  being  the  separate  property  of 
their  sister,  remained  in  their  sister  as  vendor  and  was  her  separate 
property  at  her  death,  and  as  appellants  are  her  only  lawful  heirs, 
descended  to  them;  and  because  of  the  conversion  of  the  vendor's 
lien  notes,  by  appellee,  or  his  deceased  father,  the  appellants  are 
entitled  to  recover  the  value. 

Appellee  answered  by  general  denial,  and  that  he  is  an  heir  at 
law  of  A.  0.  Fitts,  and,  as  such,  entitled  to  the  property,  and  is 
also  entitled  to  the  same  as  devisee  under  the  will  of  his  father; 
that  the  property  was  personal  property,  and  upon  the  death  of  Mrs. 
Annie  Fitts  descended  to  her  husband.  Dr.  A.  0.  Fitts. 

Trial  was  had  before  the  court  without  a  jury.  The  court  ren- 
dered judgment  for  the  appellee,   and  the  appellants   appeal. 

The  coTirt  made  his  findings  of  facts,  which  is  used  as  the  evi- 
dence, and  which  is,  in  substance,  that  Dr.  A.  0.  Fitts  was  mar- 
ried twice,  and  the  appellee,  R.  E.  Fitts,  is  his  son  by  his  first  wife. 
That  Dr.  A.  0.  Fitts,  after  the  death  of  his  first  wife,  married  Mrs. 
Annie  Wilbum,  a  widow  with  no  children;  and  that  she  died  without 
issue  by  Dr.  A.  0.  Fitts,  July  4,  1900.  That  at  the  time  of  her 
marriaero  with  Dr.  A.  0.  Fitts,  she  owed  personal  property  and 
280  acres  of  land  in  her  own  right  as  separate  property.  That 
after  her  marriage  with  Dr.  A.  0.  Fitts,  and  on  June  8,  1899,  she 
conveyed  the  land  by  deed,  joined  by  her  said  husband;  and  that 
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as  part  consideration  therefor  the  purchaser  gave  his  three  promis- 
sory notes,  each  for  the  sum  of  $400,  due  one,  two  and  three  years 
after  date,  and  payable  to  A.  0.  Fitts  and  wife,  Annie  Fitts.  That 
one  of  said  notes  was  paid  to  Annie  Fitts  prior  to  her  death,  and 
the  money  kept  by  her.  That  Mrs.  Annie  Fitts  during  her  last  ill- 
ness, and  realizing  her  approaching  death  and  in  contemplation  of 
death,  made  an  oral  gift  to  her  sister,  Mrs.  Fannie  Chapman,  of 
the  two  purchase  money  notes  before  mentioned,  being  the  second 
and  third  notes  given  by  the  purchaser  in  part  pa}Tnent  of  the 
280  acres  of  her  aforementioned  separate  real  estate,  and  also  $560 
in  money,  and  delivered  said  notes  and  money  into  the  hands  and 
possession  of  the  said  Fannie  Chapman,  to  be  equally  divided  after 
the  death  of  said  Mrs.  Annie  Fitts  between  her  and  a  brother  then 
living.  The  said  money  and  notes  at  the  time  were  the  separate 
property  of  Mrs.  Annie  Fitts  and  in  her  actual  possession  at  the 
time,  and  had  been  in  her  possession  from  the  time  they  were  given. 
That  Mrs.  Annie  Fitts  died  in  about  three  days  after  making  the 
gift.  That  Dr.  A.  0.  Fitts  and  Mrs.  Annie  Fitts  at  the  time  of 
her  death,  and  prior  thereto,  were  living  together  as  husband  and 
wife.  That  Dr.  A.  0.  Fitts  was  about  the  premises  at  the  time  when 
the  gift  was  made,  but  was  not  present  and  knew  nothing  of  it 
until  after  the  death  of  his  wife.  That  the  gift  was  made  without 
the  knowledge  or  consent  of  Dr.  A.  0.  Fitts,  and  that  had  he 
known  of  it  he  would  have  objected  and  protested  against  it.  That 
after  the  death  of  his  wife,  and  before  her  burial.  Dr.  A.  0.  Fitts 
told  Mrs.  Fannie  Chapman  that  there  was  some  money  somewhere 
about  the  premises  and  that  it  would  not  do  for  every  one  to  leave 
and  go  to  the  funeral,  whereupon  she  told  him  of  the  gift  made  by 
her  sister,  Mrs.  Annie  Fitts,  and  he  at  once  demanded  possession  of 
all  the  money  and  notes;  and  that  because  her  sister  was  lying  a 
corpse,  and  in  order  to  prevent  a  scene  and  quarrel  at  such  a  time, 
slie  delivered  the  money  and  notes  to  Dr.  A.  0.  Fitts,  and  that  it 
was  not  voluntarily  delivered  to  him.  These  notes  were  afterwards 
paid  by  the  purchaser  of  the  land  to  Dr.  A.  0.  Fitts.  Dr.  A.  0. 
Fitts  died  in  April,  1902,  testate;  his  will  was  duly  probated,  and 
by  his  will  he  bequeathed  his  property  to  appellant,  his  son.  Upon 
the  death  of  Dr.  Fitts  appellant  took  immediate  possession  of  all 
property  bequeathed  to  him  and  retained  same.  The  value  of  the 
property  so  received  by  appellant  was  $3700  at  the  time  he  received 
same.  The  court  held  in  his  conclusion  of  law  that  Mrs.  Annie 
Fitts  at  the  time  she  made  the  gift,  being  a  married  woman,  could 
not  legally  dispose  of  said  personal  property  without  the  consent  of 
her  husband. 

The  appellants  contend  that  the  court  erred  m  his  conclusion  of 
law,  and  urge  that  a  married  woman  can  dispose  of  her  separate 
personal  property  by  gift,  causa  mortis,  independent  of  her  hus- 
band's assent  or  consent,  and  without  his  consent. 

Article  2967,  Eev.  Stats,  of  1895,  reads:  "All  property,  both  real 
and  personal,  of  the  wife,  owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterward  by  gift,  devise  or  descent,  as  also  the 
increase   of  all   lands   thus   acquired,   shall  be   the   separate   property 
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of  the  wife;  but  daring  the  marriage  the  husband  shall  have  the 
sole  management  of  all  such  property."  The  authority  of  manage- 
ment given  to  the  husband  in  this  proviso  of  the  article  does  not 
include  the  power  to  sell  or  dispose  of  or  lease  for  over  one  year 
the  wife's  separate  property,  either  real  or  personal,  without  her 
joinder  or  concurrence.  Cartwright  v.  Hollis,  5  Texas,  152;  McKay 
V.  Treadwell,  8  Texas,  180;  Richardson  v.  Hudson,  3  S.  W.  Rep., 
27;  Pitts  V.  Elsler,  87  Texas,  347;  Dovity  v.  Dority,  96  Texas,  215; 
Kempner  v.  Comer,  73  Texas,  200.  This  power  of  sale  by  her  is 
an  incident  to  her  absolute  ownership  of  the  property.  Can  she 
legally  exercise,  during  marriage,  the  right  to  dispose  of  her  separate 
personalty,  acting  alone  and  without  the  consent  or  assent  of  her 
husband  thereto,  he  being  present  in  the  marriage  relation? 

The  phraseology  of  this  proviso  of  the  article  mentioned  would 
seem,  and  has  the  meaning,  to  leave  to  the  husband  to  determine 
the  matter  of  her  exercising  the  right  of  disposition  of  her  separate 
personalty;  and  in  like  direction,  by  inference,  that  his  assent  to 
the  exercise  of  the  right  of  disposition  by  sale  or  gift,  during  mar- 
riage, would  be  necessary.  ^'Sole  management,*'  as  the  words  are 
employed  in  the  proriso  of  the  article,  implies  the  power  of  control 
and  possession  of  the  property  as  well.  Personal  property  could  not 
be  managed  without  the  power  to  control  and  have  it  in  possession 
to  that  end.  To  manage  money,  for  example,  it  is  necessary  to 
employ  or  invest  it;  and  it  follows  that  possession  and  control  of 
the  money  is  necessary  in  order  to  employ  or  invest  it.  In  Milbum 
V.  Walker,  11  Texas,  329,  the  court  uses  this  expression:  *^Our 
statute  with  a  single  proviso  sweeps  all  sucTi  property,  and  in  all 
}ase«»,  under  the  management  of  the  husband.'*  Speer,  on  his  Law 
of  Married  Women  in  Texas,  sec.  36,  lays  down  the  doctrine  of  the 
law  as  to  the  powers  of  the  husband  over  the  wife's  separate  prop- 
erty, as  against  her.  "The  power  of  the  husband  in  the  sole  manage- 
ment of  his  wife's  separate  property  during  the  marriage  relation, 
is  a  right  conferred  by  law  on  him  and  not  by  her  authority  or 
consent,  and  may  in  point  of  fact  be  contrary  to  her  wishes.  He 
is  entitled  to  take  possession  and  control  of  her  property  wherever 
found,  and  she  herself  can  not  interfere  except  it  be  to  prevent  a 
destruction  or  conversion  of  it.*'  While  the  case  of  Hemingway  v. 
Matthews,  10  Texas,  207,  turns  prominently  on  the  fact  that  the 
personal  property  in  that  case  was  presumptively  community  prop- 
prtv,  still  the  force  and  effect  of  the  holding  in  that  case  was  to 
decide  that  whether  the  note  payable  to  Mrs.  Hamilton  or  order, 
and  which  was  endorsed  by  her  alone,  was  her  separate  or  com- 
munity property,  still  in  either  event  it  was  incumbent  upon  the 
endorsee  to  allege  and  show  in  the  petition  that  the  endorsement 
of  Mrs.  Hamilton  alone,  she  being  a  married  woman,  was  made 
with  the  assent  of  her  husband  or  under  such  circumstances  as  would 
authorize  the  wife  to  dispose  of  her  separate  property,  or  community 

{property,  without  the  assent  of  the  husband,  before  she  could  be 
lable  as  an  endorser.  If  the  power  exists  to  the  husband  under 
the  law  to  exercise  his  risrht  of  sole  management  even  contrary  to 
his  wife's  wishes  thereto,  it  is  an  argument  in  like  direction,  and  a 
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proper  constraction  of  his  authority,  that  this  grant  in  the  proviso 
to  the  husband  of  authority  of  exclusive  control  and  possession  of 
his  wife's  separate  property,  would  operate  as  a  legal  restriction  or 
restraint  upon  her  right  to  exercise  the  power  of  selling  or  giving 
away  her  property,  acting  alone,  during  marriage,  where  the  hus- 
band is  present  in  the  marriage  relation.  Likewise  it  would  result 
as  a  sequence  under  the  rules  of  construction,  as  a  necessary  and 
reasonable  implication,  as  an  incident  to  the  husband's  power  of 
exclusive  management  and  control,  that  his  consent  or  assent  to  tlie 
exercise  of  the  power  of  sale  or  gift  by  the  wife  of  her  property 
during  marriage  is  necessary  to  the  legal  validity  of  the  sale  or 
gift.  By  express  language*  the  authority  of  the  husband  continues 
to  him  *^during  marriage,'*  which  means  as  long  as  the  marriage 
relation  exists.  It  means  as  to  operation  of  the  power  of  manage- 
ment, that  at  no  time  during  the  marriage  relation  is  it  at  the  will 
of  the  wife  to  deprive  the  husband  of  this  right  of  control  and  pos- 
session, he  being  present  in  the  marriage  relation. 

Where  the  wife  actually  delivers  to  the  donee  the  thing,  without 
her  husband's  consent  or  assent,  and  it  remains  with  the  donee  until 
the  death  of  the  donor  without  the  knowledge  or  consent  of  the 
donor's  husband,  can  the  donee  enforce  the  passing  of  the  gift  as  a 
valid  gift,  caiLsa  mortis  f 

One  of  the  necessary  things  to  constitute  a  valid  gift,  causa  mortis, 
is  that  there  must  be  a  delivery  of  the  thing  given;  it  is  an  essential 
to  legal  consummation  of  the  transaction.  The  kind  of  delivery 
required  is  thus  laid  down:  "The  delivery  that  will  sustain  a  gift, 
causa  mortis,  must  be  such  a  delivery  as  would  support  the  transac- 
tion as  a  gift  inter  vivos,  if  such  were  the  intention  of  the  donor. 
That  is,  there  must  be  an  actual  unequivocal  and  complete  delivery 
of  the  property  during  the  lifetime  of  the  donor  wholly  divesting 
him  of  the  possession  and  control  of  the  property,  subject  to  the 
power  of  revocation."  14  A.  &  E.  Ency.,  p.  1058,  and  authorities 
cited  in  footnote.  Further,  the  power  of  the  donee  as  to  the  posses- 
sion of  this  property  and  his  right  to  retain  possession,  is  thus  laid 
down:  "There  must  not  only  be  an  actual  and  complete  delivery  of 
the  property  to  the  donee,  but  he  must  retain  possession  of  it  unin- 
terruptedly until  after  the  death  of  the  donor."  Ibid,  p.  1061;  6 
Am.  St.  Rep.,  p.  166.  Thus  do  these  rules  require  the  dominion 
and  possession  of  the  property  to  be  placed  in  the  donee.  "There 
is  no  distinction  between  donatio  inter  vivos  and  donatio  causa  mortis 
as  to  the  requisites  of  the  delivery.  In  either  case  delivery  is  es- 
sential to  the  validity.  The  transfer  of  dominion  must  be  complete 
in  the  latter  case,  defeasible  on  the  recovery  of  the  donor."  Cheval- 
lier  V.  Wilson,  1  Texas,  1.60.  "The  donor  must  part  not  only  with 
the  possession,  but  with  the  dominion  the  property."  Ibid.  The 
Supreme  Court  has  adopted  the  definition  of  the  word  "dominion" 
to  be,  ^'perfect  control  in  right  of  ownership."  Baker  v.  Westcott, 
73  Texas,  129.  In  Coles  v.  Perry,  7  Texas,  109,  the  court,  in  pass- 
ing on  the  question  of  how  dominion  in  a  thing  is  acquired  in  a 
•contract  of  sale,  says:  "It  serves,  then,  for  a  general  rule,  that  the 
title  never  gives  a  right  in  the  thing,  or  what  is  the  same  the  do- 
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minion,  unless  delivery  be  joined  with  it;  consequently  neither  is 
title  suflSeient  without  delivery,  nor  delivery  without  title/'  Dominion 
in  this  case  would  not  be  full  in  the  donee,  though  Mrs.  Fitts  had 
absolute  title,  if  the  delivery  by  Mrs.  Fitts  of  the  property  was  legally 
imperfect  perforce  the  law,  because  acting  alone  and  without  her 
husband's  assent  or  consent  to  her  exercise  of  the  authority  of  dis- 
position. Mrs.  Fitts'  coverture  made  her  permissive  possession  -of 
the  property  still  the  possession  of  her  husband  in  law,  and  her 
delivery  became  imperfect  in  force  of  the  law.  The  possession  of 
the  donee  would  be  inconsistent  with  the  right  of  the  husband. 
Her  change  of  possession  without  his  consent  was  against  authority 
of  law,  and  illegal  unless  with  the  husband's  assent. 

The  counsel  for  appellants  argue  that  the  basis  of  the  reasoning 
in  holding  that  a  married  woman  can  not  sell  her  personal  or  real 
property,  or  make  gifts  inter  vivos,  without  the  consent  of  her  hus- 
band, would  be  placed  on  the.  ground  that  the  husband  is  charged 
by  law  with  the  duty  to  provide  for  the  wants  of  the  family  and 
sustain  matrimonial  charges  of  the  marriage,  and  that  his  ability 
to  discharge  these  duties  might  be  diminished  and  impaired  if  the 
wife  could  dispose  of  the  corpus  of  her  separate  property  and  de- 
prive him  of  the  income  and  profits  to  be  derived  therefrom  in  the 
aid  of  the  discharge  of  his  duty  towards  her  and  the  family.  But, 
they  contend,  that  this  reasoning  could  not  operate  in  a  gift,  causa 
mortis,  because  death  dissolves  the  marriage  relationship,  and  in 
consequence  the  husband  would  no  longer  be  charged  with  that  duty 
of  maintenance  and  support;  and  therefore  Mrs.  Fitts'  actual  de- 
livery of  the  property  would  be  sufficient  to  pass  the  gift. 

By  a  careful  reference  to  the  cases,  however,  it  is  seen  that  such 
basis  of  reasoning  as  argued  by  appellants  is  rather  employed  by 
the  courts  in  defining  and  outlining  the  reciprocal  duties  and  rights 
of  the  husband  and  wife,  and  in  stating  the  incidents  of  marriage 
as  aflFecting  property.  The  courts  have  invoked  and  applied  this 
reasoning  when  they  undertook  to  restore  to  the  wife  the  right  to 
exercise  her  power  of  disposition  of  her  community  and,  as  well, 
separate  property,  in  cases  where  the  husband  had  deserted  her  or 
abandoned  her  or  was  civilly  dead;  or,  in  other  words,  where  the 
wife  is  clothed  by  the  courts  with  powers  of  a  feme  sole  under  such 
circumstances.  Cartwright  v.  Hollis,  5  Texas,  155;  Wright  v. 
Blackwood  &  Frazier,  57  Texas,  644,  and  other  cases.  Equity  juris- 
prudence would  grant  the  wife  that  relief.  But  could  she  obtain 
this  relief  where  the  husband  is  present  and  willing  to  discharge  his 
duties  of  the  marriage  relation? 

Simply  employing  as  an  illustrative  answer  to  the  appellant's 
contention  of  such  reasoning,  that  it  would  not  apply  in  gifts,  causa 
mortis:  take  a  case  where  the  wife  on  her  sick-bed,  in  expectancy 
of  death  therefrom,  makes  a  gift  of  her  separate  personalty,  but 
continues  in  a  lingering  condition  on  such  sick-bed  for  two  or  three 
months  or  longer  thereafter  before  she  actually  dies;  and  it  becomes 
necessary  for  her  husband,  during  that  period  of  her  continued 
illness,  to  make  investment  of  her  separate  money  for  such  interest 
as  might  be  obtained  therefrom  to  bear  the  expenses  of  this  con- 


584  Texas  Civil  Appeals  Bepoms,  Vol.  4^.    [Novmler] 

tinned  sickness  or  to  her  benefit  in  her  sickness.  If  the  donee  is 
required  by  law  as  an  essential  to  a  valid  gift^  causa  mortis,  to  '^retain 
possession  of  it  unijiterruptedly  until  after  the  death  of  the  donor," 
then,  in  law,  the  property  would  be  removed  from  the  husband's  con- 
trol to  his  injury  in  discharging  his  duty.  Such  a  situation  would 
necessarily  lead  to  and  be  conflicting  with  the  husband's  right  of  con- 
trol under  the  statute.  Could  the  husband  sue  the  donee  for  posses- 
sion of  the  property  before  his  wife  actually  died?  If  it  is  answered, 
as  it  must  be,  that  he  could  legally  regain  possession  by  law  on  his 
statutory  authority  of  sole  management  upon  the  proof  that  possession 
was  given  to  the  donee  by  his  wife  without  his  consent,  then  it  follows 
certainly  that  the  husband's  assent  or  consent  is  required  to  make 
"  valid  a  gift,  catisa  mortis,  by  his  wife  of  her  separate  personalty,  be- 
cause of  her  disability  to  make  an  effectual  and  legal  delivery  of  the 

•  thing,  acting  alone. 

From  this  general  review  and  discussion  of  the  powers  of  a  married 
woman,  during  her  marriage  relation,  over  her  separate  personalty,  her 
husband  being  present  and  not  neglecting  or  abandoning  her,  it  will  be 
observed  that  this  statute  as  construed  provides:  (1)  that  the  title  to 
her  personalty  is  and  continues  to  remain  in  the  wife  absolutely,  re- 
quiring as  an  incident  to  that  absolute  ownership  that  she  join  in  or 
assent  to  the  sale  or  gift  by  her  husband;  (2)  but  the  right  to  her  to 
exercise  the  power  of  sale  or  gift  is  restricted,  and  that  before  she  is 
permitted  to  exercise  the  free  right  of  disposition  or  gift  she  must 
have  the  consent  or  assent  of  the  husband  to  its  exercise;  (3)  and  that 
.  in  law  the  exercise  of  the  right  of  disposition  of  both  dominion  and 
possession  is  required  in  a  gift,  causa  mortis,  to  be  present  in  the 
donor,  in  life,  at  the  time  of  the  delivery  to  the  donee.  Therefore  the 
principle  of  law  involved  in  the  case  before  us  is,  where  the  right  of 
a  married  woman  to  exercise  the  power  of  sale  or  gift  of  her  separate 
personalty  is  restricted  by  statute,  either  in  express  words  or  by  reason- 
able and  necessary  implication,  to  the  consent  of  the  husband  to  her 

•  right  to  exercise  it  during  the  marriage  relation,  then  the  exercise  of 
'  tlie  power  by  the  wife  during  the  marriage  relation,  and  contrary  to 

his  consent  to  her  exercise  of  the  power  of  sale  or  gift,  renders  the  ex- 
ercise of  the  power  by  her  acting  alone  futile  in  force  of  law.  This 
principle  is  a  fixed  riile  of  law,  and  can  not  be  departed  from  even 
though  the  gift  may  appear  as  a  fact  deserving  of  departure  from  the 
rule.  If  Mrs.  Fitts  could  not  make  a  gift  inter  vivos  without  the  con- 
sent of  her  husband,  it  is  because  the  law  restricts  the  exercise  of  her 
ri^ht  to  make  effectual  and  legal  delivery  of  the  property  acting  alone. 
This  same  principle  of  law  would  apply  to  the  exercise  of  her  right  to 
make  an  effectual  and  legal  delivery  in  a  gift,  causa  mortis,  because 
legal  delivery  of  the  thing  is  essential  in  each  kind  of  gift.  If  she  has 
the  le^al  right,  acting  alone,  to  exercise  the  power  in  the  oner  kind  of 
gift,  then  she  would  have  the  legal  right  to  exercise  the  power,  acting 
alone,  in  the  other  kind  of  gift. 

By  another  article  of  the  statute,  a  married  woman  is  given  the  right 
to  dispose  of  her  separate  property,  to  take  effect  after  her  death,  by 
will ;  and  this  has  been  construed  by  the  courts  to  not  require  the  con- 
sent or  joinder  of  her  husband.    Engleman  v.  Deal,  14  Texas  Civ.  App., 
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1.  But  that  is  by  force  of  statute^  and  involves  a  doctrine  of  law  that 
is  different  from  the  one  before  us  in  this  case. 

We  are  of  the  opinion  that  the  court  did  not  err  in  the  conclusion  of 
law. 

Appellants'  second  assignment  of  error  is  overruled.  While  a  con- 
veyance of  real  estate  reserving  title  in  the  grantor  to  secure  the  pur- 
chase money  may  be  an  executory  contract,  and  the  legal  title  remains 
in  the  grantor,  yet  it  is  not  an  executory  contract  in  the  sense  and  for 
the  purpose  claimed  by  the  appellants,  because  the  payment  of  the  notes 
would  discharge  the  legal  title  and  place  it  in  the  vendee.  Stitzle  v. 
Evans,  74  Texas,  699;  Willis  v.  Somerville,  3  Texas  Civ.  App.,  509; 
Farmers'  Loan  Co.  v.  Beckley,  93  Texas,  273 ;  92  Texas,  562 ;  Cavil  v. 
Walker,  26  S.  W.,  855;  Brotherton  v.  Anderson,  27  Texas  Civ.  App., 
587;  Engelbach  v.  Simpson,  12  Texas  Civ.  App.,  188;  Wilson  v.  Hous- 
ton, 36  S.  W.  Rep.,  832 ;  White  v.  Cole,  9  Texas  Civ.  App.,  277. 

The  case  is  ordered  a£9rmed. 

ON   MOTION    FOR    REHEAKING. 

Appellee  applies  for  a  rehearing.  The  facts  in  the  case  do  not  show 
that  Dr.  A.  0.  Fitts  gave  his  wife  actual  possession  of  the  money  and 
notes,  or  acquiesced  in  her  actual  possession  of  the  same,  or  surrendered 
any  right  he  had  thereto  by  law;  but  the  facts  show  a  finding  that  he 
simply  gave  a  permissive  and  tentative  holding  of  possession  to  her. 
The  facts  further  show  that  her  husband  did  not  know  of  the  gift  and 
delivery  until  the  death  of  his  wife;  and  that,  had  he  known  of  it,  he 
would  have  objected  and  protested  against  it,  and  that  he  did  protest 
upon  his  first  knowledge  of  the  same,  which  was  immediately  upon  her 
death.    The  motion  for  a  rehearing  is  therefore  overruled. 

Affirmed. 

Writ  of  error  refused. 


Nacogdoches  &  Southeastern  Hailroad  Company  v.  Carl  Beene. 

Decided  November  22,  1907. 

1.— Personal  Injuries — ^Discovered  Peril — ^Evidence. 

In  a  suit  for  sersonal  injuries  caused  by  being  run  over  by  a  railroad 
train  while  plaintiff  was  walking  on  the  track,  evidence  considered,  and  held 
sufficient  to  support  the  finding  of  the  jury  that  defendant's  employees  were 
guilty  of  negligence  in  failing  to  use  the  means  at  hand  to  stop  the  train 
after  the  peril  of  plaintiff  was  Imown  to  them. 

9. — ^Pleading — Overmling  Exception — ^Harmless  Ei 

Where,  in  a  suit  for  personal  injuries,  it  appears  from  the  face  of  the 
petition  that  the  plaintiff  was  guilty  of  contributory  negligence,  the  overruling 
of  an  exception  to  that  part  of  the  petition  was  harmless  error  when  the 
court  by  its  charge  submits  the  case  only  upon  the  issues  of  discovered  peril, 

td — Pleading — General  Bemnrrer. 

Where,  in  a  suit  for  personal  injuries,  several  grounds  are  relied  upon 
for  recovery  and  only  one  of  such  grounds  is  well  pleaded,  a  general  demurrer 
to  the  petition  is  properly  overruled. 
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4.— Personal  Injuries— Charge  ApproTed. 

In  a  suit  for  personal  injuries  charge  upon  discovered   peril   considered 
and  approved. 

Appeal  from  the  District  Court  of  Nacogdoches  Countv.  Tried  be- 
low before  Hon.  Jas.  I.  Perkins. 

Ingraham,  Middlebrooh  &  Hodges,  for  appellant. 

Henderson  d  Ford  and  Blount  &  Garrison,  for  appellee. 

PLEASANTS,  Chief  Justice.— This  suit  was  brought  by  B.  Leene, 
as  next  friend  of  his  minor  son,  Carl  Beene,  against  appellant  to  re- 
cover damages  for  personal  injuries  to  said  Carl  Beene^  alleged  to  have 
been  caused  by  the  negligence  of  the  appellant.  The  petition  alleges 
in  substance  that  Carl  Beene,  while  walking  along  the  track  of  appel- 
lant, was  run  over  by  a  train  operated  by  appellant  on  said  track,  and 
one  of  his  feet  was  thereby  so  mangled  and  crushed  that  it  became  nec- 
espaiy  to  have  same  amputated.  The  negligence  alleged  was  the  failure 
of  the  operatives  of  said  train  to  ring  the  bell  or  blow  the  whistle  or 
give  any  warning  to  said  Carl  Beene  of  the  approach  of  the  train,  and 
further,  that  the  employes  of  appellant  who  were  operating  said  train, 
after  they  discovered  the  peril  of  said  Carl  Beene,  failed  to  use  the 
care  required  of  them  by  law  to  prevent  his  injury. 

The  defendant  answered  by  general  demurrer,  general  denial  and 
plea  of  contributory  negligence  on  the  part  of  said  Carl  Beene,  in  that 
at  the  time  of  his  injury  he  was  a  trespasser  upon  defendant's  track, 
and,  knowing  that  a  train  was  due  about  that  time^  failed  to  use  any 
care  whatever  to  discover  the  approach  of  the  train  and  avoid  being 
struck  thereby. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiflE  in  the  sum  of  $6,000. 

At  the  time  he  was  injured  Carl  Beene  was  an  employe  of  the  Hay- 
wood Lumber  Company,  which  company  operates  a  lumber  mill  in  the 
city  of  Nacogdoches.  The  appellant  railway  company  operates  a  rail- 
road from  the  forest  to  said  mill.  The  railroad  track  extends  from  a 
depot,  about  600  feet  north  of  the  mill,  in  a  southerly  direction  along 
by  the  mill  into  the  forest  for  a  distance  of  ten  or  twelve  miles. 
When  the  mill  closed,  about  6  o'clock  in  the  evening  of  the  day  of  the 
accident,  Carl  Beene,  in  company  with  a  number  of  his  co-employes, 
came  out  of  the  mill  on  the  side  by  which  appellant's  track  ran,  and, 
getting  upon  said  track,  were  walking  thereon  in  a  northerly  direction 
to  their  homes.  Just  about  this  time  a  train  on  appellant's  road,  con- 
sisting of  an  engine  and  two  empty  flat  cars,  came  in  from  the  forest. 
This  train  blew  the  whistle  for  the  crossing,  which  was  some  300  or 
more  feet  south  of  the  mill,  and  stopped  there  a  sufficient  time  to  allow 
a  number  of  employes  to  get  off.  It  then  j)roceeded  on  up  towards  the 
depot  for  the  purpose  of  getting  on  a  sidetrack  and  backing  into  a  shed 
or  roundhouse.  After  passing  the  mill  going  north  the  track  ran  under 
a  dolly-way  in  which  there  was  a  drawbridge. 

The  evidence  shows  that  the  whistle  of  the  engine  was  blovn  seTeral 
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times  before  reaching  this  drawbridge.  After  passing  the  drawbridge 
the  track  was  straight,  and  any  person  walking  thereon  would  be  in 
plain  view  of  the  operatives  of  the  engine.  The  engine  was  equipped 
with  good  brakes,  which  were  in  good  condition,  and  the  train  could 
have  been  stopped  in  a  few  feet  by  the  application  of  the  brakes.  The 
circumstances  under  which  the  accident  occurred  are  thus  detailed  by 
the  witnesses: 

J.  B.  Stevens  testified  for  the  plaintiff  as  follows:  "The  train 
whistled  at  the  commissary  for  the  drawbridge,  and  the  bridge  was  up 
when  we  got  there.  It  whistled  again  just  before  it  struck  Mr.  Beene; 
it  blew  three  short  jerks;  Carl  Beene  was  about  20  or  25,  and  maybe 
30  feet  from  the  engine  when  it  whistled;  it  could  not  have  been  over 
that,  and  I  do  not  think  under  10  feet.  I  have  had  some  experience 
running  an  engine;  an  engine  running  12  miles  an  hour,  with  air 
brakes  and  emergency  applied  at  once,  would  not  go  over  S  or  10  feet — 
say  10  feet — ^because  an  engine  running  12  miles  an  hour  with  air  fix- 
tures— ^you  can  stop  her  by  the  time  she  turns  over  once ;  after  the  en- 
gine struck  Beene  the  rear  end  of  the  engine  went  past  him  5  or  6 
feet;  it  went  about  the  length  of  the, engine  and  tender,  which  is  about 
33  feet.'' 

G.  B.  Feltner,  in  charge  of  the  engine,  testified  for  the  defendant: 
"I  first  discoverel  Carl  Beene  on  the  track  ahead  of  the  engine  about 
ten  rail  lengths;  there  were  six,  eight  or  a  dozen  more  persons — some 
ahead  of  him,  some  behind  him ;  all  of  the  people  stepped  off  the  track 
except  Carl  Beene.  I  discovered  that  Carl  Beene  was  in  danger  of 
being  struck  by  the  locomotive  when  I  got  near  him ;  when  I  discovered 
his  danger  I  would  say  that  I  was  about  three  rail  lengths,  90  feet 
from  him.  I  blew  the  whistle ;  when  I  blew  the  whistle  he  was  walking 
down  the  track,  and  as  the  whistle  blew  he  stepped  on  the  opposite  side 
from  me;  I  thought  he  had  gotten  off,  and  the  next  thing  I  knew  the 
fireman  hallooed  *look  out,*  and  I  thought  the  boy  was  off.  When  the 
fireman  hallooed  ^ook  out*  I  knew  there  was  something  wrong,  and  I 
applied  the  air  as  quick  as  I  could ;  at  the  time  the  fireman  hallooed  to 
me  I  was  sitting  erect  on  the  seat  in  front  of  the  engine  looking  right 
down  the  track.  The  engine  was  not  working  steam,  but  was  running 
by  its  own  gravity.  At  the  time  I  struck  Carl  Beene  I  was  running 
slow — about  four  mile  an  hour.  After  I  discovered  plaintiff,  in  order 
to  stop  the  engine  all  I  had  to  do  was.  to  close  my  brake  lever — just 
move  it — ^as  I  usually  hold  the  lever  pretty  near  all  the  time  when  the 
engine  is  running;  I  think  I  had  my  hand  on  the  lever  at  the  time 
of  the  injury.  I  was  within  120  feet  of  the  place  that  I  would  have 
brought  the  engine  to  a  standstill  when  it  struck  the  appellee.  I  was 
about  700  yards  from  the  place  of  the  injury  when  I  first  blew  the 
whistle  coming  in  that  evening.  The  next  time  I  blew  the  whistle  I 
was  between  the  drawbridge  and  the  commissary,  which  was  about  350 
yards  from  where  Beene  was  injured.  When  T  got  to  the  drawbridge 
T  saw  him  walking  down  the  track.  Men  walked  up  and  down  the 
track  there  a  greflt  deal.  It  is  commonly  uped  by  the  employes.  Carl 
Beene  was  probablv  three  or  four  rail  lengths  from  me  after  all  the 
rest  had  gotten  off  the  track,  and  Carl  Beene  was  three  or  four  rail 
lengths  from  me  when  I  first  discovered  he  was  in  a  perilous  and  dan- 
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gerous  condition  something  like  90  or  120  feet  before  I  stmck  him.  I 
could  have  stopped  the  train  after  I  discovered  Carl  Beene's  perilona 
and  dangerous  condition,  and  I  could  have  stopped  it  in  plenty  of  time 
to  have  kept  from  striking  him  after  I  realized  his  dangerous  condition ; 
after  I  first  realized  the  perilous  and  dangerous  condition  he  was  in  I 
kept  my  eye  on  him  all  the  time  until  he  passed  out  of  my  sight;  I 
had  my  eye  on  him  when  I  blew  the  whistle.  I  blowed  the  whistle  for 
the  purpose  of  warning  him  to  get  off.  I  was  looking  right  at  him  at 
the  time  when  I  blew  the  whistle ;  he  did  not  turn  around  to  look,  but 
stepped  over  to  the  other  side  out  of  my  sight.  He  was  90  or  120  feet 
away  when  I  blew  the  whistle.  There  was  a  path  in  the  middle  of  the 
track,  and  he  was  in  it  when  the  whistle  blew  90  or  120  feet  from  him. 
The  rails  are  4  feet,  8%  inches  wide.  Thcie  was  an  open  window  in 
front  of  me,  and  I  could  see  him  plainly  walking  in  the  middle  of  the 
track  for  a  certain  distance  from  the  engine,  but  when  I  got  close  I 
could  not  for  the  position  of  the  engine.  I  saw  hiin  within  30  or  60 
feet  of  the  engine  after  I  blew  the  whistle.'* 

"Q.  After  you  realized  his  position  did  you  blow  the  whistle  any 
more  except  that  time?  A.  Not  at  the  time.  When  the  fireman  hal- 
looed I  blew  four  or  five  short  blasts  of  the  whistle. 

"Q.  At  the  time  you  first  blew  the  whistle,  did  you  apply  the 
emergency  air?    A.  No,  sir. 

"Q.  How  much  further,  after  you  blew  the  whistle,  had  you  gone 
before  you  applied  the  air?    A.  I  don't  know;  a  short  distance. 

'^Q.  You  must  have  gone  90  or  100  feet.  A.  No,  90  feet  would 
put  me  right  close  to  him.  The  train  was  running  about  4  miles  an 
hour.  I  never  saw  the  appellee  look  around  to  see  if  we  were  coming. 
I  don't  know  how  close  I  was  to  him  when  I  applied  the  emergency  air; 
I  could  not  see  how  close  I  was  to  him  as  he  was  out  of  my  view. 

"Q.  If  he  was  walking  in  the  center  of  the  track,  and  stepped  to  the 
left  so  you  couldn't  see  him,  that  would  make  him  plainer  to  Mr.  Hill  ? 
A.  Yes,  sir. 

"Q.    He  could  see  him  all  the  time?    A.  I  suppose  he  could. 

"Q.  Mr.  Hill  could  have  known  that  he  did  not  get  off  the  track 
when  120  feet  from  him?  A.  I  suppose  he  could.  There  was  nothing 
to  prevent  him  from  seeing  from  the  position  he  occupied.  Mr.  Hill 
could  have  seen  him  perfectly  plain.  He  did  not  tell  me  that  he  had 
not  gotten  off  the  track,  and  the  first  I  heard  was  to  stop — ^ook  out' 
I  was  watching  the  track — ^that  was  my  duty.  I  knew  that  people  were 
walking  along  the  track,  and  saw  people  still  further  ahead  of  Carl 
Beene.  I  think  all  those  ahead  of  Carl  Beene  had  gotten  off  the  track 
when  he  was.  struck.  I  had  the  window  open,  looking  out  the  open 
window  down  the  track.  It  is  12  or  14  feet  from  the  window  to  the 
end  of  the  engine. 

'^Q.  A  man  on  a  straight  track,  :f  he  stays  between  the  rails,  he 
can't  possibly  get  out  of  the  view  of  the  engineer  and  fireman  ?  A.  If 
he  steys  in  the  middle  of  the  track  he  would  be  out  of  view  of  both; 
of  course,  if  he  stepped  to  one  side  or  the  other,  he  would  not.  A  man 
in  the  middle  of  the  track  would  be  out  of  my  view  something  like  two 
rail  lengths. 

**Q.   How  far  would  the  train  run  in  the  time  it  would  teke  a  man 
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to  get  off  the  track?     A.  Possibly  a  raiFs  length  or  a  half  a  raiFB 
length  at  that  speed,  the  best  I  could  judge." 

The  witness  Munsell  testified  for  the  plaintiff  as  follows:  "I  was 
working  for  the  Heywood  Lumber  Company.  When  the  engineer  first 
blew  the  whistle,  before  striking  Carl  Beene,  he  was  75  or  100  feet  from 
him.  He  blew  six  or  eight  short  blasts.  Carl  Beene  was  walking  right 
down  the  center  of  the  track  when  the  whistle  was  blown.  When  he  was 
sfruck  he  was  struck  a  little  to  the  left  coming  this  way,  to  the  west, 
but  T  could  not  say  how  far  he  walked  that  way.  I  did  not  notice  par- 
ticularly whether  he  continued  to  walk  right  down  the  center  of  the 
track  or  played  from  one  side  to  the  other.  When  the  train  whistled 
the  other  men  that  were  walking  on  the  track  stepped  off  of  the  track. 
I  was  right  on  the  track,  sitting  down,  waiting  for  the  train  to  pass.  I 
was  sitting  on  the  left-hand  side,  the  same  side  that  Carl  Beene  was 
struck  on.  When  I  saw  that  Carl  Beene  was  going  to  be  struck  by  the 
engine  I  hallooed,  and  did  everything  else,  trying  to  notify  him  that 
the  train  was  coming,  and  he  never  paid  any  attention  to  it.  I  never 
was  able  to  get  his  attention.  His  face  turned  towards  the  left  looking 
towards  the  T.  &  N".  0.  train.  When  I  first  saw  Carl  Beene  he  was 
walking  the  center  of  the  track.  He  changed  a  little  to  the  left  just 
before  the  train  struck  him.  He  just  stepped  a  little  to  the  left  and 
was  coming  on  down  the  track ;  when  he  stepped  to  the  left  the  whistle 
had  already  blown. 

"Q.  How  long  after  the  whistle  had  blown  before  he  stepped  to  the 
left?    A.  Just  immediately. 

*'Q.    You  say  there  were  six  or  eight  blasts  ?    A.  Yes,  sir. 

*'Q.  And  just  at  the  instant  he  stepped  six  or  eight  inches  to  the 
left?    A.  Yes,  sir. 

"Q.  How  far  did  he  walk  from  the  time  the  whistle  blew  till  he  wag 
struck?    A.  About  six  feet,  I  think. 

**Q.  When  did  you  halloo  at  him?  A.  When  I  saw  he  was  in  dan- 
ger, when  the  whistle  commenced  blowing. 

"Q.   And  you  commenced  hallooing  right  then?    A.  Yes,  sir. 

'*Q.  Did  he  pay  any  attention  to  your  hallooing?  A.  No,  sir.  Just 
about  the  time  the  whistle  was  blowing  I  saw  he  was  in  danger,  and 
was  not  going  to  get  off,  and  I  tried  to  get  him  off.  A  man  sitting 
in  the  cab  of  the  engine  could  see  a  person  on  the  track  25  or  30  feet 
from  the  engine.  When  I  first  noticed  Carl  Beene  he  was  on  the  east 
side;  the  whistle  blew,  and  then  he  started  diagonally  across  and  got 
close  to  the  west  rail,  but  before  he  got  off  the  track  the  engine  struck 
him.  I  said  to  George  Franklin,  Ijook  yonder;  they  are  going  to  hit 
that  boy,'  and  about  that  time  they  hit  him.  The  engine  ran  about  200 
feet  after  it  began  to  whfstle.'* 

E.  B.  Hill,  fireman,  testified  as  follows:  'T  was  on  the  engine,  firing 
it,  that  ran  over  Carl  Beene.  When  I  first  noticed  him  we  were  about 
400  or  500  feet  from  him.  When  we  struck  Carl  Beene  we  would  have 
gone  possibly  40  feet  farther  before  we  could  have  stopped.  The  en- 
gine was  not  working  any  steam.  The  throttle  was  shut  off  and  the 
engine  was  running  down  hill.  There  was  a  number  of  parties  walking 
down  the  track.  I  was  ringing  the  bell,  and  the  men  began  to  get  off 
the  track  along  the  line  except  Carl  Beene.     There  was  nothing  else 
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done  besides  ringing  the  bell  until  we  got  close  to  him  and  the  engi- 
neer sounded  the  whistle.  We  were  some  10  or  12  or  15  feet,  I  pre- 
sume— something  like  that — when  the  engineer  blew  the  whistle.  We 
were  running  about  4  or  5  miles  an  hour.  When  the  engineer  was  blow- 
ing the  whistle  I  could  see  Carl  Beene,  but  after  we  got  right  close  to 
him,  if  he  walked  either  one  side  or  the  other,  he  would  go  out  of  our 
siglit.  The  head  of  the  engine  cut  oflE  the  view.  He  stopped  a  little 
bit  from  me,  and  I  could  not  see  him,  and  I  looked  over  at  the  engineer 
to  see  whether  he  had  discovered  him,  and  I  saw  from  his  appearance 
that  he  had  not,  and  I  looked  back,  and  there  he  was  in  about  6  feet 
of  us,  and  I  hallooed  to  the  engineer  to  look  out,  there  he  was,*  and  he 
tried  to  stop,  but  it  was  mo  late.  The  engine  run  about  50  or  60  feet 
after  we  struck  Carl  Beene  before  we  stopped.  As  soon  as  the  engineer 
blew  the  whistle  I  saw  immediately  that  Carl  Beene  did  not  hear  it,  and 
I  knew  he  did  not  have  much  time  to  get  off,  and  saw  that  he  was  not 
paying  any  attention  to  us  or  did  not  hear  us.  When  Carl  Beene  went 
out  of  my  sight  I  thought  he  had  stepped  oflE  on  the  other  side,  and  did 
not  know  any  better  until  I  saw  him  on  my  side  again.  I  saw  young 
Carl  Beene  walking  down  the  track  about  400  feet  from  us  after  all 
the  rest  had  gotten  off  the  track.  I  kept  ringing  the  bell  all  that  time, 
and  continued  to  ring  it  till  he  was  struck.  I  watched  him  all  the  time, 
and  kept  my  eye  on  him  continuously  for  400  feet,  and  saw  him  walking 
down  the  track.  He  at  no  time  turned  round  and  looked  to  see  if  we 
were  coming.  He  kept  his  back  to  us  all  the  time.  I  saw  from  the 
way  he  was  walking,  and  not  looking  back,  that  he  had  not  discovered 
or  seen  us.  He  was  15  or  20  feet  when  the  engineer  blew  the  whistle. 
I  had  spoken  to  the  engineer  before  he  blew  the  whistle  about  him  being 
on  the* track  when  we  first  saw  him,  about  400  feet;  both  of  us  made 
mentio  of  it.  We  had  gone  a  little  ways  after  the  engineer  blew  the 
whistle  before  I  hallooed  to  him  to  look  out.  When  the  whistle  blew 
Beene  stepped  a  little  east ;  this  put  him  out  of  my  sight,  but  would  put 
him  in  view  of  the  enginee  When  he  stepped  to  the  east  he  would  be 
in  the  engineer's  view,  an  if  he  stepped  to  the  west  in  my  view.  I 
hallooed  to  the  engineer  to  call  his  attention  to  the  fact  that  the  boy 
was  still  on  the  track.  The  engine,  in  dry  weather,  when  the  air  is  ap- 
plied, would  stop  right  at  once.  It  was  a  dry  day  on  the  evening  Carl 
Beene  was  struck.  I  saw  at  the  time  that  he  did  not  know  that  we  were 
coming  and  that  he  was  going  to  be  struck.  It  was  a  usuaj,  every-day 
occurrence  for  the  employes  to  use  the  track.  We  have  instructions, 
when  we  come  into  the  yard,  to  run  slow,  and  to  be  careful.  The  en- 
gineer told  me  that  he  could  not  see  the  boy  after,  he  blew  the  whistle, 
and  that  he  did  not  know  whether  he  had  gotten  off  the  track  or  not, 
but  supposed  he  had,  and  that  after  he  had  discovered  him,  within 
about  20  feet,  that  he  thought  he  had  gotten  oflf  the  track  until  I  hal- 
looed.'' 

We  shall  not  discuss  categorically  nor  in  detail  the  numerous  assign- 
ments of  error  presented  in  appellant's  brief.  The  propositions  sub- 
mitted under  many  of  these  assignments  are  legally  sound,  but,  in  view 
of  the  fact  that  only  the  issue  of  discovered  peril  was  submitted  to  the 
jury  as  ground  for  recovery,  they  are  abstract  and  immaterial,  and  it 
would  serve  no  useful  purpose  to  discuss  them. 
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We  think  the  evidence  before  set  out  authorizes  the  finding  that  the 
operatives  of  appellant's  train  which  caused  the  injury  to  Carl  Beene 
discovered  his  peril  in  time  to  have  avoided  injuring  him  by  use  of 
the  means  at  their  command^  and  negligently  failed  to  make  use  of 
such  means  to  prevent  said  injury.  This  issue  was  fully  and  fairly 
submitted  to  the  jury  by  the  charge  of  the  court,  and  no  error  is  shown 
in  the  proceedings  which  would  authorize  this  court  to  set  aside  the 
verdict.  That  the  train  could  have  been  readily  stopped  in  time  to 
have  avoided  the  injury  to  appellee  after  his  peril  was  discovered  by 
the  engineer  and  the  fireman  is  conclusively  shown  by  the  testimony 
before  set  out.  It  is  equally  clear  that  no  effort  was  made  to  stop  it 
until  it  was  too  late  to  avoid  striking  the  appellee. 

The  engineer  seeks  to  excuse  his  non-action  in  this  regard  by  the 
statement  that,  after  he  blew  the  whistle  to  vam  appellee  of  his  dan- 
ger, he,  appellee,  changed  his  course  toward  the  opposite  or  fireman's 
side  of  the  track,  and  the  witness  supposed  he  had  gotten  oflE  the  track, 
as  he  lost  sight  of  him.  The  fireman  contradicts  t  .is  statement,  and  . 
says  the  appellee,  after  the  warning  whistle  was  blown,  got  from  the 
center  of  the  track  over  on  the  engineer's  side,  ard  out  of  his,  the  fire- 
man's, sight.  Under  this  state  of  the  evidence  the  jury  were  warranted  ' 
in  concluding  that  both  the  fireman  and  the  engineer  were  negligent  in 
failing,  after  having,  by  their  own  admission,  discovered  that  appellee 
was  not  aware  of  the  approach  of  the  train,  to  stop  the  train  without 
knowing,  or  having  sufficient  ground  for  believing,  that  appellee  had 
heard  the  warning  and  would  get  off  the  track.  These  conclusions  dis- 
pose of  the  assignments  assailing  the  verdict  on  the  ground  that  it  is 
not  supported  by  the  evidence,  and  each  of  said  assignments  are  over-  - 
ruled. 

There  is  no  merit  in  the  assignment  complaining  of  the  refusal  of  the  - 
court  to  sustain  a  general  demurrer  to  the  petition.  The  contention, 
under  this  assignment,  is  that  the  petition  shows  upon  its  face  that  ap-  - 
pellee  was  guilty  of  contributory  negligence  in  being  upon  appellant's 
track,  and  in  failing  to  use  any  care  to  discover  the  approaching  train, 
and  fails  to  allege  any  facts  which  would  justify  or  excuse  such  negli- 
gence on  his  part.  It  may  be  conceded  that  an  exception  to  that  por- 
tion of  the  petition  which  sought  recovery  on  the  ground  of  negligence 
on  the  part  of  the  operatives  of  the  train  in  failing  to  give  appellee 
Earning  of  the  approach  of  the  train,  should  have  been  sustained  on 
the  ground  urged  under  this  assignment,  but  said  exception  was  not 
valid  as  to  the  ground  of  recovery  based  on  the  alleged  failure  of  the 
operatives  of  the  train  to  use  proper  care  to  prevent  the  injury  after 
they  had  discovered  appellee's  peril,  and  the  general  demurrer  was 
properly  overruled.  The  only  ground  of  recovery  submitted  to  the  jury 
being  based  upon  the  issue  of  discovered  peril,  if  any  error  was  com- 
mitted by  the  court  in  overruling  exceptions  to  other  portions  of  the  • 
petition,  such  error  was  harmless 

The  tenth  assignment  of  error  is  as  follows :  "The  court  erred  in  the 
following  paragraph  of  the  charge,  to  wit:  If  the  defendant,  by  its 
servants  in  charge  of  the  engine,  knew  of  Carl  Beene's  peril  in  time  to 
have  avoided  the  same,  such  knowledge  imposed  upon  it  the  duty  of 
lising  every  means  then  within  its  power,  consistent  with  the  safety  of 
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the  engine  and  cars  and  the  persons  thereon,  to  avoid  running  him 
down  or  striking  him^  and  failure  to  use  such  means  would  render  the 
defendant  liable,  notwithstanding  plaintiff  may  have  been  wrongfully 
on  defendant's  track ;  therefore,  if  you  believe,  from  a  preponderance  of 
the  evidence,  that,  after  Carl  Beene  was  discovered  on  the  track  in  front 
of  the  approaching  engine,  defendant's  servants  in  charge  of  the  train 
negligently  failed  to  use  such  care,  attention  and  skill,  and  effort  to 
stop  or  check  up  the  train  and  avoid  the  collision  with  plaintiff,  as 
they  reasonably  should,  and  could  have  done,  after  it  reasonably  became 
apparent  to  them  that  plaintiff  would  not  get  off  the  track,  and  if 
plaintiff  received  some  or  all  of  the  injuries  complained  of  in  his  peti- 
tion through  such  fault  of  defendant's  said  servants,  then  you  will  find 
for  the  plaintiff  for  the  reasons :' 

"1.  It  assumes  plaintiff  was  in  actual  peril,  and  that  the  servants  in 
charge  of  defendant's  train  discovered  his  peril  in  time  to  have  stopped 
the  train  and  avoided  striking  him. 

"2.  It  imposed  a  duty  on  defendant  not  imposed  by  law,  and  re- 
quired it  to  keep  a  lookout  for  trespassers  on  its  track. 

"3.  It  instructs  the  jury  to  find  for  plaintiff  if  plaintiff  was  dis- 
covered on  its  track  in  front  of  its  approaching  train,  whether  his  peril 
was  discovered  or  not. 

"4.  It  instructs  the  jury  to  find  for  the  plaintiff  if  the  servants  in 
charge  did  everything  in  their  power  to  avoid  the  collision  after  the 
peril  was  discovered. 

"5.  It  does  not  require  that  the  jury  find  such  negligence  was  the 
direct  and  proximate  cause  of  the  injury. 

"6.  It  imposes  the  duty  on  defendant  to  exercise  reasonable  care  to 
ascertain  plaintiff's  being  on  the  track,  and  that  he  would  not  get  ofl^ 
a  degree  of  care  not  required  or  imposed  by  law. 

"7.  It  shifts  the  burden  of  proof  upon  defendant  to  prove  it  did 
not  discover  plaintiff's  peril,  and  that  it  did  use  all  means  and  agencies 
at  their  command  to  avoid  the  collision. 

"8.     It  does  not  define  discovered  peril  or  tell  the  jury  when  it  would 


arise." 


We  think  none  of  appellant^s  objections  to  this  charge  should  be  sus- 
tained. The  charge  is,  in  substance,  the  same  as  the  one  approved  by 
this  court  in  the  case  of  International  &  G.  N.  Ry.  Co.  v.  Munn,  102 
S.  W.  Eep.,  442,  and  we  think  correctly  applied  the  law  to  the  facts 
in  evidence  in  this  case. 

We  have  duly  considered  all  of  the  assignments  of  error  presented 
in  appellant's  brief,  and  we  think  none  of  them  should  be  sustained^ 
and  that  the  judgment  of  the  court  below  should  be  afiirmed. 

Affirmed. 

Writ  of  error  refused. 


Joe  W.  Thomas  et  al.  v.  Richard  Tompkins  et  al. 

Decided  November  23,  1907. 

1. — ^Trespass  to  Try  Title — ^Description  of  Land — ^Uncertainty. 

In  a  Buit  of  trespass  to  try  title,  a  description  of  the  land  soad  for 
sideredy  and  held  insufficient  to  identify  the  same. 
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2. — Same— Pleading — Judgment. 

In  the  absence  of  allegations  of  uncertainty  in  or  misdescription  of 
the  land  claimed  by  plaintin  in  his  title  papers,  the  trial  court  is  not  au- 
thorized to  consider  testimony  tending  to  correct  the  description  or  to  identify 
the  land  claimed  and  sued  for,  and  a  judgment  containing  an  uncertain  de- 
scription will  be  reversed. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

W,  A.  Johnson  and  Joe  W.  Thomas,  for  appellants. — If  latent  am- 
biguity exists  in  a  contract  between  individuals,  parol  evidence  must  be 
resorted  to  to  explain  and  give  effect  to  the  intention  of  the  parties; 
and  if  the  description  to  land  be  insufficient  it  must  be  aided  by  ex- 
trinsic evidence  to  explain  such  uncertainty,  as  the  court  can  not  make 
a  contract  for  the  parties. 

The  petition  of  plaintiff  must  describe  the  land  so  there  can  be  no 
controversy. 

The  sheriff  can  not  arbitrarily  select  and  locate  the  land. 

A  conveyance  of  all  right,  title  and  claim  to  a  400-acre  tract  of  land 
does  not  transfer  an  undivided  interest  of  400  acres  nor  all  interest  in 
it,  especially  so  if  there  is  no  intrinsic  evidence  to  show  the  party  at  the 
time  owned  balance  of  the  survey,  or  such  amount  as  was  his  residue 
of  same.  Giddings  v.  Fischer,  97  Texas,  184;  Dwyre  v.  Speer,  8 
Texas  Civ.  App.,  91;  Jones  v.  Andrews,  72  Texas,  17  and  18;  Mun- 
nink  v.  Jung,  3  Texas  Civ.  App.,  405 ;  Wofford  v.  McKinna,  23  Texas, 
44;  Ellis  v.  Le  Bow,  71  S.  W.  Rep.,  579;  Wooters  v.  Arledge,  54 
Texas,  397;  Harris  v.  Shafer,  86  Texas,  316  and  320;  Norris  v.  Hunt, 
61  Texas,  616;  Crabtree  v.  Whiteselle,  65  Texas,  112;  Stipe  v.  Shiriey, 
64  S.  W.  Bep.,  1014,  or  92  Am.  Dec,  375;  Logan  v.  Pierce,  2  Posey 
U.  C,  288 ;  Hubbard  v.  Arnold,  2  Posey  IT.  C,  328 ;  Flanagan  v.  Bog- 
gess,  46  Texas,  336;  Smith  v.  Crosby,  86  Texas,  19;  Grogan  v.  Vache, 
45  Cal.,  610. 

P.  E.  McMahon  and  A.  T.  McKinney,  for  appellees. — The  descrip- 
tion of  the  premises  in  controversy  contained  in  appellees'  petition 
identifies  the  land  sued  for,  and  said  petition  was  not  insufficient  in 
law,  and  the  trial  court  did  not  err  in  overruling  appellants'  exception 
thereto.  Nye  v.  Moody,  70  Texas,  435;  Terrell  v.  Martin,  64  Texas, 
126;  Ragsdale  v.  Robinson,  48  Texas,  398;  Westmoreland  v.  Carson, 
76  Texas,  623 ;  Kingston  v.  Pickins,  46  Texas,  99 ;  Berry  v.  Wright,  14 
Texas,  272;  Mansel  v.  Castles,  93  Texas,  414;  Coffey  v.  Hendricks,  66 
Texas,  676 ;  3  Washburn  on  Beal  Properi;y,  pp.  408  and  432. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellees  against  appellants  to  recover  a  tract  of 
400  acres  of  land  on  the  William  Cherry  one-fourth  league  in  Tyler 
Cotmty.  The  land  sued  for  is  described  in  the  petition  as  follows: 
''400  acres  of  land,  being  a  pari;  and  parcel  of  the  William  Cherry  one- 
fouith  of  a  league  of  land  in  Tyler  County,  Texas,  described  as  fol- 
lows :  Beginning  at  the  N.  E.  comer  of  a  survey  for  Elizabeth  Strong, 
Vol.  XLVII.  Civil— 38. 


594  Texas  Civil  Appeals  Ebpoets,  Vol.  47.     [November, 

a  stake  from  which  a  pine  15  in.  dia.  mkd.  J.  P.  brs.  S.  720  W.  3  yra.; 
also  a  pine  15  in.  dia.  mkd.  X  brs.  N.  30  ft.  E.,  1  vr.  Thence  S.  with 
eastern  boundary  line  of  said  survey  1,000  vrs.  to  a  comer  of  said 
Cherry  survey,  a  stake  from  which  a  water  oak  14  in.  dia.  mkd.  A.  H. 
brs.  N.  55  deg.  E.  7  vrs.;  also  a  pine  12  in.  dia.  mkd.  X  brs.  N.  67 
deg.  W.  7  6-10  vrs.  Thence  east  with  said  Cherry's  south  boundary 
line  1,217  vrs.  to  the  S.  E.  comer  of  said  Cheny  survey,  a  stake  from 
which  a  red  oak  5  in.  dia.  mkd.  A.  N.  brs.  89  deg.  W.  12  8-10  vrs.; 
also  a  W.  oak  3  in.  dia.  mkd.  X  brs.  S.  72  deg.  15  ft.  N.  11  vrs.  Thence 
N.  along  said  Cherry's  east  boundary  line  1,456  vrs.  to  S.  E.  cor.  of 
A.  B.  Hardin  survey.  Thence  west  and  south  far  enough  to  include 
four  hundred  acres  of  land."  The  cause  was  tried  by  the  court  below 
without  a  jury,  and  judgment  was  rendered  in  favor  of  plaintiffs  for 
the  land  described  in  the  petition. 

The  defendants  in  the  court  below  demurred  to  the  petition  on  the 
ground  that  it  did  not  describe  the  land  sought  to  be  recovered  with 
sufficient  certainty  to  identify  it.  They  also  objected  on  the  same 
ground  to  the  introduction  in  evidence  of  the  deed  from  William  Cherry 
to  plaintiff's  ancestor,  which  contains  the  same  description  as  that  set 
out  in  the  petition.  Under  appropriate  assignments  of  error  it  is  urged 
in  this  court  that  the  trial  court  erred  in  not  sustaining  said  demurrer 
to  the  petition  and  objection  to  the  deed,  and  that  the  judgment  of  the 
court  below  can  not  be  affirmed  because  it  does  not  describe  the  land  ad- 
judged to  plaintiffs  with  sufficient  certainty  to  identify  it,  and  an  offi- 
cer charged  with  the  execution  of  a  writ  of  possession  issued  upon  said 
judgment  would  not  know  what  land  to  place  in  the  possession  of 
plaintiffs. 

It  is  apparent  that  the  description  of  the  land  above  set  out  is  inac- 
curate and  uncertain.  If  the  two  last  calls  in  the  field  notes  are  ex- 
tended far  enough  for  a  line  running  west  and  then  south  to  include 
400  acres,  the  survey  will  not  close,  because,  to  include  400  acres  in  the 
boundaries  given  by  the  field  notes,  the  north  line  must  be  extended 
west  for  a  considerable  distance  beyond  a  point  due  north  of  the  be- 
ginning, and  therefore  a  line  extended  south  from  the  west  end  of  said 
north  line  would  not  reach  the  place  of  beginning. 

There  was  no  allegation  of  extraneous  fact  which  would  clear  up  this 
misdescription  or  uncertainty  and  authorize  a  judgment  correctly  and 
accurately  describing  the  land,  and  the  judgment  rendered  does  not 
attempt  to  do  so,  but  follows  the  description  contained  in  the  petition. 
The  record  discloses  the  existence  of  facts  which  would  authorize  a 
finding  that  the  last  call  in  the  field  notes  was  inadvertently  omitted, 
and  that  the  grantor  in  said  deed  intended  that,  after  extending  the 
line  west  from  the  northeast  comer  to  a  point  from  which  a  line  run- 
ning south  from  such  point  to  the  south  line  of  the  Cherry  survey,  and 
thence  east,  with  said  line  to  the  place  of  beginning,  would  contain  400 
acres.  If  the  petition  contained  allegations  of  these  facts  we  might 
act  upon  the  evidence  in  the  record,  and  reform  and  affirm  the  judg- 
ment, but  in  the  absence  of  the  necessary  pleadings  we  can  not  give 
any  effect  to  the  evidence  upon  this  point,  and  the  assignments  above 
mentioned  must  be  sustained.    Jones  v  Andrews,  72  Texas,  18. 

The  evidence  upon  the  issue  of  heirship  is  somewhat  indefinite  and 
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uncertain,  and  some  of  it  was  subject  to  the  objection  that  the  an- 
swer of  the  witness  was  not  responsive  to  the  interrogatory,  but  it 
suflSciently  appears  from  testimony  properly  admitted  that  plaintiflfs 
are  heirs  of  the  grantee,  and  as  against  a  trespasser,  are  entitled  to  re- 
cover the  whole  of  the  land. 

For  the  error  above  indicated  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Geo.  a.  Titterington  v.  J.  M.  Kibby. 

Decided  November  23,  1907. 

Bonndary — Qnestion  of  Fact. 

When  the  evidence  is  conflicting  upon  a  question  of  boundary  it  is  the 
duty  of  the  trial  court  to  submit  the  question  to  the  jury.  In  a  boundary 
suit,  evidence  considered,  and  held  to  present  a  question  of  fact  which  should 
have  been  submitted  to  the  jury,  and  a  peremptory  instruction  was  therefore 
erroneous. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Bichard  Morgan. 

Gano,  Oano  &  Oano,  for  plaintiflF  in  error. — That  a  peremptory  in- 
struction should  not  have  been  given,  cited:  Duren  v.  Presberry,  25 
Texas,  618;  New  York  &  Texas  Ld.  Co.  v.  Thomson,  83  Texas,  179; 
Warden  v.  Harris,  47  S.  W.  Bep.,  834;  Disney  v.  Coal  Cr.  Min.  Co., 
11  Lea  (Tenn.),  607;  1  Blashfield  on  Instructions  to  Juries,  sec.  6, 
p.  9,  and  authorities  cited. 

The  evidence  adduced  and  applied  under  the  fixed  rules  of  law  de- 
termines the  footsteps  of  the  surveyor;  and  hence  the  fact  that  the 
Payne  survey  contains  more  or  less  than  the  amount  called  for  is  wholly 
immaterial,  and  the  jury  should  have  been  so  instructed  as  the  charge 
requested.  In  determining  the  footsteps  of  the  surveyor,  course  and 
distance  are  of  less  importance  than  natural  objects,  or  artificial  marks, 
and  distance  alone  is  wholly  unreliable.  Maddox  v.  Fenner,  79  Texas, 
291;  Warden  v.  Harris,  47  S.  W.  Sep.,  834;  Branch  v.  Simmons,  48 
S.  W.  Rep.,  41. 

Thompson  &  Thompson  and  Jef  Word,  for  defendant  in  error. — 
The  court  did  not  err  in  giving  a  peremptory  charge  in  favor  of  de- 
fendant in  error,  because  the  evidence  was  such  that  all  reasonable 
minds  would  therefrom  conclude  that  the  land  in  controversy  was  part 
of  the  Thomas  Payne  survey.    Joske  v.  Irvine,  91  Texas,  575. 

STEPHEN'S,  Associate  Justtce. — This  suit  was  brought  to  recover 
a  small  strip  of  land  located  in  recent  years  between  two  old  surveys, 
to  wit,  the  Jesse  Starkey  and  the  T.  Payne,  situated  in  Dallas  County, 
in  which  the  right  of  plaintiflP,  appellant  here,  to  recover,  depended 
upon  the  correct  location  of  the  western  boundary  of  the  Payne  sur- 
vey. The  field  notes  of  this  survey  contain  erroneous  and  contradictory 
calls,  particularly  the  calls  for  its  southwest  comer,  in  that  the  south- 
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east  comer  of  the  Jesse  Starkey  and  the  northeast  comer  of  the  H.  H. 
Hall  survey^  also  an  old  survey,  are  called  for  as  a  ccmmion  point, 
whereas  the  southeast  comer  of  the  Jesse  Starkey  is  trest  of  the  north- 
east comer  of  the  Hall  the  width  of  the  strip  of  land  in  controversy, 
'  both  of  these  comers  being  still  well  marked  by  objects  found  on  the 
ground.  There  was  also  evidence  of  marked  lines  running  north  from 
each  of  these  comers.  If  the  south  line  of  the  Payne  be  extended  to 
the  southeast  comer  of  the  Starkey  there  would  be  a  slight  excess  in 
the  quantity  of  land  called  for  in  the  Payne,  and  if  controlling  effect 
be  given  to  the  call  for  the  northeast  comer  of  the  Hall  a  slight  de- 
ficiency results,  the  deficiency,  however,  being  considerably  greater  than 
the  excess. 

In  submitting  the  case  to  the  jury  the  court,  in  a  charge  reviewing 
the  evidence  at  considerable  length,  reached  the  conclusion  that  the 
western  boundary  of  the  Payne  should  be  established  by  the  call  for 
the  southeast  comer  of  the  Starkey,  rather  than  by  the  conflicting  call 
for  the  northeast  comer  of  the  Hall,  and  instructed  the  jury  to  return 
a  verdict  accordingly,  on  which  the  judgment  appealed  from  was  en- 
tered. 

It  seems  clear  to  us,  however,  that  even  on  the  facts  recited  in  this 
charge  appellant  was  entitled  to  have  the  jury  in  the  first  instance  de- 
termine the  issue.  This  conclusion  involves  a  consideration  of  numer- 
ous circumstances,  but  in  view  of  another  trial  we  abstain  from  a  dis- 
cussion of  the  relative  importance  and  weight  of  these  circumstances. 
The  matter  to  be  ascertained  from  the  sketch  and  field  notes  of  the 
locating  surveyor,  read  in  the  light  of  all  other  relevant  facts  and  cir- 
cumstances in  evidence,  was:  Where  did  he  intend  to  place  the  western 
boundary  of  the  Payne  survey?  That,  in  view  of  the  conflicting  calls 
and  other  elements  of  uncertainty,  was  clearly  an  issue  of  fact,  and 
however  cogent  may  be  the  reasons  for  the  view  entertained  by  the  trial 
court,  as  set  forth  in  the  charge,  we  are  unable  to  say  that  the  circum- 
stances to  the.  contrary  were  entitled  to  no  weight  whatever. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


S.  B.  Jones  et  al.  v.  Port  Worth  &  Denver  City  Bailway  Cok- 

PANY. 
Decided  November  23,  1907. 

1. — ^BailroadB — ^Trespasser— Personal  Injuries — ^Evidence. 

Tn  an  action  by  parents  against  a  railroad  company  for  damages  for  fatal 
injuries  to  their  minor  child  while  riding  upon  one  of  defendant's  freight  trains, 
pvidpnce  considered,  and  held  insufficient  to  raise  an  issue  of  negligence  on 
the  part  of  the  defendant,  and  hence  the  trial  court  properly  instructed  a 
verdict  for  the  defendant. 

2. — Same— Negligence — ^Inference. 

The  mere  fact  that  a  trespasser  was  injured  while  riding  on  a  railway 
train  will  not  support  an  inference  that  the  injury  was  caus^  by  the  negli- 
gence of  the  railway. 
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Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

Peter  Arnold  and  J.  C.  Scott,  for  appellants. 

No  brief  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  in  one  of  the 
District  Courts  of  Tarrant  County  by  appellants  for  damages  sustained 
in  the  death  of  their  fifteen-year-old  son,  Glenn  Jones,  on  December  8, 
1904,  who,  with  other  boys,  was  riding  on  a  freight  train  from  the 
stock  yards  in  North  Fort  Worth  into  the  city.  After  alleging  a  cus- 
tom or  license  on  the  part  of  appellee's  agents  and  servants  in  charge 
of  cars  to  permit  boys  and  men  to  ride  on  freight  trains  when  moving 
to  and  fro  from  the  railroad  yards  in  the  city  and  North  Fort  Worth, 
appellants  alleged,  as  negligence  and  ground  of  recovery,  that:  "The 
defendant's  agents  and  servants,  well  knowing  that  the  said  boy  was 
inexperienced,  ran  their  said  train  negligently  by  jolting  and  bumping 
the  cars  violently,  and  without  warning  or  protection  to  this  inex- 
perienced boy,  by  such  rough  handling  of  the  cars,  defendant  threw 
said  minor  from  the  cars  upon  the  said  railroad  track,  where  he  was 
run  over  by  the  cars  and  mangled,  mashed  and  killed  in  a  cruel  and 
horrible  manner."  Appellee  pleaded  the  general  denial,  contributory 
negligence,  and  specially,  that  Glenn  Jones  was  upon  the  alleged  freight 
train  against  the  rules  and  regulations  of  the  company.  After  the  in- 
troduction of  the  evidence  the  court  peremptorily  charged  the  jury  to 
return  a  verdict  for  the  defendant,  which  was  done,  and  judgment  ren- 
dered thereon. 

The  vital  question  presented  on  appeal  is,  whether  the  evidence 
raised  the  issue  of  negligence  on  the  part  of  the  railway  company,  and 
we  have  concluded  that,  it  does  not.  There  was  considerable  evidence 
tending  to  show  that  the  servants  and  employes  of  appellee  had  long 
continued  to  disregard  the  rules  of  the  company  forbidding  boys  and 
men  to  ride  on  freight  trains  operated  between  the  points  already 
mentioned.  There  was  evidence  also  that  one  of  tlie  operatives  re- 
ceived a  small  money  consideration  from  the  deceased  for  permission 
to  ride  on  the  train  that  killed  him,  so  that  we  may  assume  that  he  was 
not  a  trespasser,  but  no  person  testified  that  he  was  present  or  wit- 
nessed the  death  of  Glenn  Jones.  It  appears  that  the  deceased,  who 
was  about  fifteen  years  old,  together  with  several  other  boys  from  eight 
to  twelve  years  of  age,  rode  upon  the  footboard  of  one  of  appellee's 
switch  engines  to  North  Forth  Worth,  where  the  engine  coupled  upon  a 
train  of  cars,  and  all  the  boys  boarded  the  train  for  the  return  journey ; 
that,  when  near  the  joumey^s  end,  Glenn  Jones  in  some  way  not  shown 
by  the  evidence  was  run  over  and  killed.  Harvey  Jackson,  one  of  the 
boys  mentioned,  thus  testifies:  'T"  was  on  the  same  train  Glenn  Jones 
was  killed  on,  but  not  exactly  with  him  when  he  was  killed.  It  was 
on  the  Port  Worth  &  Denver,  between  First  and  Second  streets,  at  dusk, 
or  a  little  dark.  Did  not  see  Glenn  fall;  didn't  see  him  until  next 
day.  I  saw  him  when  we  went  across  the  river  going  to  the  stock 
yards.    ...    On  the  occasion  Glenn  got  killed  we  hopped  on  the 
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switch  engine  and  went  out  to  the  stock  yards.  The  switclimen  didn't 
see  us  that  night.  They  were  on  the  north  end  of  the  engine  and  we 
were  on  the  south  end.  The  engine  did  not  stop  between  Fort  Worth 
and  the  stock  yards.  We  got  out  at  the  crossings  the  railroad  crossing 
out  there,  before  the  engine  got  to  switching,  and.  we  waited  there  untD 
they  came  back  with  a  string  of  cars,  and  they  came  back  with  a  big, 
long  string  of  cars,  and  we  boys  got  on.  Charley  and  Glenn  and  I  all 
got  on  at  the  same  time,  same  car.  .  .  .  We  hopped  the  train  some 
six  or  eight  cars,  or  probably  more,  from  the  engine;  got  on  a  lumber 
car  until  we  got  to  the  outskirts  of  town,  and  then  we  separated;  got 
up  here  I  guess  this  side  of  First  street,  or  at  First  street,  and  I  says, 
*A11  right,  fellows,  let's  get  ready  now,  and  get  oflE  when  we  get  at 
Ninth  street,'  and  I  turned  and  went  over  towards  the  north  eai,  and 
Glenn  says,  'I  am  going  to  this  end,'  and  so  Charley  followed  me,  and 
I  went  on  across  the  lumber  car  and  went  up  on  top  of  the  box  car  and 
sat  down,  and  stayed  there  until  we  got  to  Ninth  street.  I  did  not  see 
any  of  the  switchmen  during  any  of  that  time.  The  last  I  saw  of  this 
other  boy  he  was  following  me  off  of  the  coal  car — I  mean  Glenn ;  that 
was  when  we  separated.  When  I  got  oflf  I  just  supposed  he  got  off 
there  and  walked  around  home  in  the  back  way.  I  don't  think  anything 
happened  to  that  train  coming  in — ^just  an  ordinary  trip.  There  might 
have  been  something  to  throw  a  boy  off  or  something  of  that  kind — ^a 
few  hard  bumps,  of  course,  there  could  have  been.  That  always  hap- 
pens to  freight  trains.  We  fellows  knew  that  those  bumps  occurred  in 
such  trains  as  that.  ...  On  several  occasions  coming  in  the  trains 
would  jerk  and  bump  a  good  deal ;  most  all  freight  trains  will  do  that, 
though."  The  operatives  of  the  train  denied  any  knowledge  of  Glenn 
Jones'  presence  on  the  train,  and  those  who  testified  on  the  subject  tes- 
tified that  at  the  time  the  train  passed  the  place  where  the  boy  was 
killed  it  was  just  "gradually  moving  along,"  going  probably  five  or  six 
miles  an  hour,  and  no  witness  other  than  Harvey  Jackson  testified  to 
any  circumstance  from  which  an  inference  of  the  negligence  charged 
can,  with  any  show  of  reason,  be  drawn.  As  lamentable  and  distress- 
ing as  the  result  was,  the  evidence  leaves  us  wholly  to  conjecture  just 
how  the  death  of  appellants'  son  was  brous^ht  about.  It  may  be  that  in 
walking  over  the  coal  oar  he  stumbled  and  fell  between  the  cars,  or 
that  in  the  effort  to  alisrht  from  the  train  he  slipped  his  hold  with  a 
like  fall.  Or  it  is  possible,  of  course,  that  some  "jerk"  or  *T)ump"  of 
the  cars  contributed  to  the  result,  but  if  so  the  evidence  fails  to  show 
it  with  any  degree  of  certainty.  The  mere  fact  that  such  jerks  often 
or  usually  occur  fails  to  show  that  one  in  fact  did  occur  at  the  par- 
ticular time  in  question,  or,  if  so,  that  it  was  the  cause  of  the*  fall,  or 
was  the  result  of  any  desree  of  nes^ligence  in  the  manner  of  operating 
the  train.  We  can  not  infer  negligence  from  the  mere  fact  of  injury. 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Shieder,  88  Texas,  152.  To  sustain  appel- 
lants' contention  we  must  first  presume  a  jerk,  from  the  fact  proved 
that  trains  occasionally  do  so,  and  from  this  presume  nes^ligence.  In 
other  words,  base  presumption  upon  presumption,  which  the  law  never 
permits.  In  brief,  we  find  no  reasonable  "hypothesis  raised  by  the  evi- 
dence that  would  have  authorized  the  submission  of  the  case  to  the 
jury,  and  hence  conclude  that  the  court  properly  gave  the  peremptory 
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instruction  assigned  as  error.     See  Texas  &  Fac.  By.   Co.  v.   Shoe- 
maker^ 98  Texas^  451. 

Several  other  questions  are  raised  by  the  assignments,  but  in  view 
of  the  foregoing  conclusions  they  are  entirely  immaterial,  and  the 
judgment  is  accordingly  affirmed. 

Affirmed. 


Emily  Berry  v.  D.  W.  Powell  et  al. 

Decided  November  23,  1007. 

Besoent  and  Distribution — ^Bastard — Statute   Construed. 

Under  article   1700,  Revised  Statutes  of  Texas,  an  illegitimate  sister  can 
inherit  from  an  illegitimate  brother,  both  being  of  the  same  mother. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  Bichard  B.  Levy. 

T,  P.  Young  and  Albert  W.  Webb,  for  appellant. 

S.  P.  Jones,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — On  January  26,  1905,  appellee 
D.  W.  Powell  filed  in  the  District  Court  of  Harrison  County,  Texas, 
his  original  petition,  wherein  he  sought  judgment  against  Charles  W. 
Staples,  defendant,  on  certain  vendor  lien  notes  described  in  said  peti- 
tion, and  also  a  foreclosure  of  his  vendor's  lien  upon  the  land  in  con- 
troversy. Charles  W.  Staples  answered,  alleging  a  breach  of  warranty 
of  title  and  setting  up  title  to  one-half  the  land  in  Emily  Berry,  of 
Orange  County,  North  Carolina.  On  May  9,  1905,  Emily  Berry  filed 
her  original  answer  in  which  she  claims  title  against  both  Powell  and 
Staples  to  one-half  of  the  land,  and  asks  appropriate  relief.  Subse- 
quently Charles  W.  Staples  died,  and  his  heirs  were  made  parties  and 
guardian  ad  litem  appointed  for  the  minors. 

PlaintiflP,  by  appropriate  pleadings  and  averments,  asks  as  against 
the  heirs  of  Staples,  to  wit:  A  rescission  of  the  sale,  made  by  himself 
to  Staples,  and  a  cancellation  of  the  warranty  deed  executed  by  him  to 
Charles  Staples,  and  oflPers  to  surrender  the  purchase-money  note  for 
cancellation.  As  against  Emily  Berry  he  asks  judgment  for  the  land 
and  costs.  The  minor  heirs  of  Charles  Staples  allege  breach  of  con- 
tract, failure  of  title,  and  ask  abatement  of  purchase  money  to  the  ex- 
tent of  one-half,  and  for  appropriate  relief.  The  adult  heirs  of  Staples 
failed  to  answer.  Emily  Berry,  by  appropriate  pleadings,  avers  owner- 
ship in  herself  in  one-half  of  the  lands  in  controversy,  brings  her  ac- 
tion in  form  of  trespass  to  try  title  and  for  partition,  as  against  Powell, 
the  heirs  of  Staples  and  John  B.  Tuilis,  and  as  against  all  of  them  asks 
for  a  partition  of  the  estate  of  James  McCulloch,  the  common  source 
of  title  of  all  claimants  to  the  land.  Plaintiff  Powell  also,  by  appro- 
priate pleadings  and  prayer,  asks  a  partition  of  the  estate  of  James 
McCulloch,  and  that  the  land  in  controversy  be  set  aside  to  him,  and 
that  Emily  Berry  be  compensated  for  her  interest  in  same,  if  any,  out 
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of  the  other  lands  belonging  to  the  estate  of  James  McCuUoch^  STer- 
ring  that  there  is  ample  left  to  compensate  her.  John  B.  Tullis  files 
a  disclaimer  as  to  the  particular  lands  in  controversy^  but  not  as  to  the 
estate  of  James  McGuUoch. 

The  following  facts  were  shown  upon  trial:  The  property  in  con- 
troversy was  purchased  by  James  McCuUoch  April  13,  1888,  for  cash. 
James  McCuUoch  married  M.  J.  Tullis  on  November  13,  1888.  James 
McCuUoch  died  intestate  in  Harrison  County,  Texas,  in  1899,  and  left 
surviving  him  M.  J.  McCuUoch,  his  wife,  who  died  in  1904:.  James 
McCuUoch  left  no  children  nor  descendants  of  any,  nor  father  nor 
mother,  nor  descendants  of  either,  except  Emily  Berry,  who  was  his 
illegitimate  sister.  M.  J.  McCuUoch  left  as  her  heir  John  B.  TuUis, 
her  only  child,  the  issue  of  her  former  marriage.  On  January  1,  1903, 
M.  J.  McCuUoch  and  John  B.  Tullis  and  wife  sold  the  land  in  contro- 
versy to  D.  W.  Powell  for  cash,  and  on  February  1,  1903,  D.  W.  PoweU 
sold  same  to  Charles  Staples  for  $400  and  three  notes,  aggregating 
$1,900,  vendor's  lien  retained  in  deed  and  notes.  Staples  defaulted  in 
1904,  and  PoweU  sued  for  foreclosure.  Staples  died  in  1906,  and  his 
heirs  were  made  parties,  and  by  amendment  Powell  sought  to  rescind. 
The  heirs  pleaded  outstanding  title  to  one-half  in  EmUy  Berry,  and 
asked  to  rescind  and  compensation  for  improvements,  and  plead  and 
proved  payment  of  $800  of  the  purchase  money ;  the  balance  due  on  the 
notes  at  the  time  of  the  trial  was  $2,500,  which  amount  the  heirs  of 
Charles  Staples  refuse  to  pay  or  to  pay  any  part  thereof.  Charles 
Staples  at  his  death  left  no  wife  surviving  him,  but  left  children  by  his 
last  wife  as  follows:  Survilla  Staples,  Addie  Staples,  Elpe  Staples, 
Alice.  Staples,  Alberta  Staples,  all  minors  and  represented  by  J.  H.  T. 
Bibb,  guardian  ad  litem,  and  the  following  children  by  his  first  wife: 
MiUie  Wheeler,  who  is  married  to  John  H.  Wheeler,  and  Ella  Wright 
The  uncontroverted  testimony  showed  that  Emily  Bierry  and  James  Mc- 
CuUoch were  illegitimate  children  of  one  Elizabeth  McCulloch,  who 
died  before  James  McCulloch,  and  that  Emily  Berry  was  sole  survivor 
and  next  of  kin  to  James  McCuUoch, 

In  accordance  with  the  court's  charge  the  jury  returned  the  follow- 
ing verdict :  "We,  the  jury,  find  for  the  plaintiff  against  the  defend- 
ants and  intervener,  and  canceling  the  deed  executed  by  plaintiff,  D.  W. 
PoweU,  to  Charles  Staples,  and  vesting  title  to  the  land  described  in 
plaintifFs  petition  in  plaintiff."  Judgment  followed  for  PoweU  for  the 
land  as  against  the  heirs  of  Staples,  and  as  against  Emily  Berry,  and 
that  she  take  nothing.  Emily  Berry  has  prosecuted  an  appeal  to  this 
court. 

The  only  question  pr^esented  by  the  appeal  is:  Under  our  law,  can 
an  illegitimate  sister  inherit  from  an  illegitimate  brother,  both  being 
of  the  same  mother  ?  At  common  law  a  bastard  could  not  inherit.  He 
was  filius  nuUiiLSi,  the  son  of  no  one.  The  father  was  not  recognized 
because  of  the  uncertainty  of  his  identification,  and  recognition  was 
denied  the  mother  as  a  penalty  for  her  transgressions,  and  as  a  further 
punishment  the  innocent  issue  of  such  unlawful  intercourse  was  made 
the  first  of  his  line.  The  harshness  of  the  common  law  has  been  re- 
lieved in  nearly  all  the  States  of  the  American  Union  by  statute.  In 
the  absence  of  any  statutory  provision,  the  courts  of  the  State  of  Con- 
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necticut  hold  that  hastards  inherit  to  and  from  the  mother,  or  any  col- 
lateral relative  on  the  mother's  side.     Dickinson's  Appeal,  42  Conn., 
491;  19  Am.  Rep.,  653;  Heath  v.  White,  5  Conn.,  228;  Brown  v.  Dye, 
2  Root,  280.    Under  the  statutory  provisions  of  the  respective  States  in 
which  the  decisions  were  made  it  is  held  that  bastards  may  inherit  and 
transmit  inheritance  by  the  following  cases:    Garland  v.  Harrison,  8 
Ijeififh,  368,  et  seq. ;  Hepburn  v.  Dundas,  13  Grattan,  219 ;  Bennett  v. 
Toller,  15  Grattan,  688;  Moore  v.  Moore,  69  S.  W.  Rep.  (Mo.),  278; 
Ijewis  V.  Bustler,  4  Ohio  St.,  354 ;  Burlington  v.  Posbv,  6  Vermont,  83; 
Briggs  V.  Green,  10  R.  T.,  495;  Gumdy  v.  Hnclfield,  16  R.  I.,  579;  Mc- 
Guire  v.  Brown,  41  Iowa.  650 ;  Gresrley  v.  Jackson,  38  Ark.,  487 ;  But- 
ler V.  Elyton  Land  Co.,  84  Ala.,  384  ;*  4  So.  Rep.,  675 ;  Miller  v.  Wil- 
liams, 66  111.,  91;  Rogers  v.  Weller,  6  Biss.,  166;  Jenkins  v.  Drane, 
121  HL,  217;  Bales  v.  Elder,  118  Til.,  436;  Elder  v.  Bales,  127  HI., 
425;  McBryde  v.  Patterson,  78  N.  C.,  412:  Coor  v.  Starling,  54  N.  C, 
243;  Parks  v.  Kimes,  100  Ind.,  148;  Messer  v.  Jones,  88  Maine,  349; 
34  Atl.  Rep.,  177;  Lawton  v.  Tjane,  92  Maine,  170;  42  Atl.,  352;  Mat- 
ter of  Magee,  63  Cal.,  414;  Keeler  v.  Dawson,  73  Mich.,  600;  Brewer 
V.   Blougher,   14  Pet.,   178,   construinfir  the   Maryland   statute.     And 
many  of  these  cases  hold  that  bastard  children  of  the  same  mother 
may  inherit  from  each  other.     Garland  v.  Harrison,  8  Leigh,  368,  et 
seq.;  Hepburn  v.  Dundas,  13  Grattan,  219;  Moore  v.  Moore,  69  S.  W. 
Rep.    (Mo.),   278;   Burlington   v.   Posby,   6  Vermont,   83;   Briggs  v. 
Greene,  10  R.  I.,  495;  Butler  v.  Elyton  Land  Co.,  84  Ala.,  384;  4  So. 
Rep.,  675;  Brown  v.  Dye,  2  Root,  280;  Rogers  v.  Weller,  5  Biss.,  166; 
McBryde  v.  Patterson,  78  N.  C,  412 ;  Parks  v.  Kimes,  100  Ind.,  148 ; 
Brewer  v.  Blougher,   14  Pet.,  178;  Matter  of  Magee,   63   Cal.,  414. 
Among  the  first  to  legislate  on  this  subject  was  Virginia,  which  State 
at  an  early  date  passed  a  statute  reading :  'TBastards  shall  be  capable  of 
inheriting  or  of  transmitting  inheritance  on  the  part  of  their  mother 
in  like  manner  as  if  they  had  been  lawfully  begotten  of  such  mother.'^ 
This  statute  first  came  under  review  bv  the  Supreme  Court  of  the 
United  States  in  the  case  of  Stevenson's  Heirs  v.  SuUivant,  5  Wheaton, 
207,  where  it  was  held  that,  notwithstanding  this  statute,  a  bastard  was 
still  at  common  law  filius  nuJKus  as  to  his  collateral  blood  relatives  on 
his  mother's  side,  and  could  not  inherit  from  them.    It  next  came  under 
1  review  in  Scroggin  v.  Allan,  2  Dana,  363,  in  which  the  case  of  Steven- 
son's Heirs  v.  Sullivant  was  followed.     There  was  an  able  dissenting 
opinion  by  Judge  Underwood,  in  which  he  expressed  it  as  his  opinion 
that  the  statute  places  bastards  upon  the  same  footing  in  all  respects 
as  regards  inheritance  on  the  mother's  side,  with  legitimate  children. 
The  statute  did  not  come  before  the  Court  of  Appeals  of  Virginia  for 
its  construction  until  May,  1837,  when  that  court,  in  the  case  of  Gar- 
land V.  Harrison,  supra,  held  that  the  bastard  brothers  of  the  decedent, 
as  well  as  his  mother,  were  entitled  to  take  as  his  heirs  under  this  stat- 
ute.    The  court  repudiated  the  construction  placed  on  the  statute  by 
the  Supreme  Court  of  the  United  States  in  Stevenson  v.   Sullivant. 
Able  and  exhaustive  opinions  were  delivered  by  each  of  the  judges,  all 
agreeing  as  to  the  purpose  of  the  statute,  and  that  its  object  was  "to 
give  to  the  bastard   a  mother  and   maternal  kindred,   and   to  make 
them  inheritable  from  each  other  in  the  order  prescribed  by  the  law  of 
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descents,  as  if  the  bastard  had  been  lawfully  begotten  of  such  mother." 
This  construction  has  been  uniformly  followed  by  the  later  decisions 
in  that  State.     Hepburn  v.  Dundas,  supra;  Bennett  v.  Toler,  supra. 

On  the  28th  day  of  January,  1840,  the  Congress  of  the  Republic  of 
Texas  adopted  the  following  statute:  ^^Bastards  shall  be  capable  of 
inheriting  or  of  transmitting  inheritances  on  the  part  of  the  mother, 
and  shall  also  be  entitled  to  a  distributive  share  of  the  personal  estate 
of  any  of  their  kindred  on  the  part  of  their  mother  in  like  maimer  as 
if  they  had  been  lawfully  begotten  of  such  mother.*'  Hartley's  Dig., 
art.  587.  Eight  days  prior  to  the  passage  of  this  statute  the  common 
law  had  been  adopted  in  Texas.  This  statute  is  substantially  the  same 
as  the  statute  of  Virginia,  and  was  adopted  in  Texas  three  years  after 
it  had  been  construed  by  the  highest  court  in  that  State,  and  it  would 
seem  that  in  adopting  the  statute  the  Congress  of  the  Bepublic  intended 
to  adopt  the  construction  placed  upon  the  statute  by  the  courts  of  that 
State.  The  Virginia  statute  spoke  only  of  "inheritance,"  and  the  word 
"inheritance"  then  applied  only  to  real  property,  and  it  means  real 
property  now,  exclusively,  when  it  is  used  in  its  legal  technical  mean- 
ing. At  common  law,  when  one  spoke  of  inheritance  or  inheriting,  he 
referred  to  real  property,  title  to  which,  on  the  death  of  the  ancestor, 
vested  in  the  heirs;  title  to  the  personal  property  of  the  ancestor  did 
not  vest  in  the  heirs,  but  wert  to  the  personal  representative  of  the  de- 
cedent, viz.,  his  administrator,  and  was  by  him  administered,  and  dis- 
tributive shares  were  by  him  apportioned  among  the  heirs  of  the  de- 
cedent. Knowing  the  sense  in  which  the  words  inherit  and  inheritance 
were  used  at  common  law,  it  seems  the  Congress  of  Texas  sought  to 
make  a  more  liberal  statute  than  the  Virginia  statute  by  providing  for 
the  descent  of  personal  property,  as  well  as  real  property. 

In  1848  the  statute  now  known  as  article  1700  of  tlie  Revised  Stat- 
utes of  1896  was  adopted.    It  reads:    "Bastards  shall  be  capable  of  in- 
heriting from  and  through  their  mother,  and  of  transmitting  estates, 
and  shall  also  be  entitled  to  distributive  shares  of  the  personal  estates 
of  any  of  their  kindred,  on  the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such  mother."    This  case  depends 
upon  the  proper  construction  of  this  statute.     So  far  as  we  are  in- 
formed the  question  of  whether  bastards  bom  of  the  same  mother  can 
inherit  from  one  another  has  not  been  decided  by  any  of  the  Appellate 
Courts  of  this  State.    The  question  is,  therefore,  one  of  first  impression 
in  this  State.     Although  this  statute  is  in  derogation  of  tlie  common 
law,  it  should  be  construed  so  as  to  give  effect  to  the  intention  of  the 
Legislature.     Section  3,  General  Provision  of  Final  Title  of  Revised 
Statutes,  provides,  "that  the  rule  of  the  common  law  that  statutes  in 
derogation  thereof  shall  be  strictly  construed,  shall  have  no  application 
to  the  Revised  Statutes,  but  the  said  statutes  shall  constitute  the  law 
of  this  State  respecting  the  subjects  to  which  they  relate,  and  the  pro- 
visions hereby  shall  be  liberally  construed  with  a  view  to  effect  their 
objects  and  to  promote  justice.*^     This  provision  then  requires  the 
ctatutes  to  be  construed  liberally,  with  a  view  of  including  among  the 
class  to  be  benefited  all  those  who  in  justice  and  reason  ought  to  re- 
ceive its  benefits,  and  forbid  the  application  of  the  rule  of  exclusion, 
which  would  allow  only  those  to  receive  the  benefits  who  could  not  by 
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any  possible  construction  be  excluded.  In  1836,  prior  to  the  adoption 
of  the  common  law  in  Texas,  the  civil  law  was  in  force,  and  it  has  been 
held  that  under  the  civil  law  the  mother  of  a  bastard  residing  in  Ken- 
tucky took  by  inheritance  the  land  owned  by  the  bastard  in  Texas, 
where  he  resided  at  the  time  of  his  death.  Pettus  &  Lott  v.  Dawson,  82 
Texas,  18.  It  was  held  by  the  Court  of  Civil  Appeals  for  tlie  First 
District,  in  the  case  of  Ford  v.  Boone,  75  S.  W.  Rep.,  353,  that  under 
article  1700  of  the  Revised  Statutes,  upon  the  death  of  a  bastard  son, 
who  died  intestate  and  without  issue,  the  mother  inherited  her  portion 
of  his  estate.  In  that  case  it  was  said  by  Judge  Garrett:  "The  ap- 
pellant here  contends  that  under  this  statute  the  mother  can  not  in- 
herit from  a  bastard,  or,  if  she  does,  that  the  reputed  father  inherits 
equally  with  her.  It  is  claimed  that  ^transmitting  estates^  means  that 
the  estate  shall  descend  and  vest  according  to  the  statute.  The  capacity 
of  transmitting  estates,  as  conferred  by  the  statute,  seems  to  be  general, 
but  the  statute  must  be  construed  with  reference  to  the  entire  context. 
The  bastard  is  excluded  from  inheriting  through  or  from  his  putative 
father  for  the  reason  that  the  father  is  uncertain,  and  for  the  same 
reason  the  father  should  not  inherit  from  him.  Hence,  ^transmitting 
estates'  must  be  construed  so  as  to  exclude  the  father  and  pass  the  en- 
tire estate  to  the  mother,  since  the  brothers  and  sisters  could  only  in- 
herit through  the  father.  The  language  is  not  clear,  but  the  general 
purpose  of  all  such  statutes  changing  the  common  law  in  this  respect 
is  to  give  the  reciprocal  right  of  inheritance  to  both  the  bastard  and  his 
mother,  and  the  statute  of  this  State  seems  to  intend  to  make  the 
blood  of  the  bastard  heritable  only  on  the  part  of  the  mother,  but  fully 
so  in  that  respect.'*  A  writ  of  error  was  refused  by  the  Supreme  Court 
in  that  case.  In  our  opinion  the  purpose  of  the  change  in  the  language 
of  the  statute  was  to  make  more  plain  the  intent  of  the  Legislature  to 
give  the  bastard  kindred,  in  law  as  well  as  in  fact,  on  the  part  of  the 
mother.  The  words  "on  the  part  of  the  mother*'  mean  on  the  mother's 
side  of  the  genealogical  tree.  Gregly  v.  Jackson,  supra.  By  the  use  of 
the  word  "from"  in  the  statute  it  was  the  intention  of  the  Legislature 
to  allow  the  bastard  to  inherit  real  property  from  the  mother  direct, 
the  descent  being  direct  on  her  death.  But  the  Legislature  went  further 
and  said  inherit  "from  and  through."  Through  means  by  means  of, 
the  channel  by  means  of  which.  "Prom"  is  direct,  "through"  is  indi- 
rect as  well.  "Through"  here  lets  in  any  one  to  whom  or  from  whom  the 
blood  of  kinship  can  be  traced,  through  the  mother,  wherever  the  blood 
of  kinship  cafi  be  traced  through  the  mother  there  follows  the  right  to 
inherit  either  in  ascending  or  descending  line.  It  can  but  mean  that 
Elizabeth  McCulloch,  if  living  at  the  time  of  James  McCuUoch's  death, 
would  have  inherited  from  him.  The  mother,  if  living,  would  be  the 
connecting  link  between  her  children.  Whether  living  or  dead,  the 
relation  between  her  children  remains  the  same,  and  her  death  makes 
no  change  in  their  relations,  and  can  have  no  effect  on  stopping  the 
flow  of  heritable  blood  between  her  children.  The  mother,  if  living  at 
the  time  of  descent  cast  upon  her  from  any  of  her  kindred,  would  pass 
it  on  at  her  death  to  her  children,  and  her  death  before  the  descent 
cast  ought  not  to  prevent  her  child  or  children  from  inheriting  her 
share.    Were  the  children  legitimate  it  would  not,  and  aa  to  her  and 
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her  kin  all  of  her  children  are  legitimate  by  statute.  Her  death  can  not 
interrupt  the  flow  of  heritable  blood  among  her  children  and  their 
rights  among  themselves,  and  their  kindred  are  the  same  as  if  they  were 
legitimate.  The  statute  makes  the  bastard  capable  of  "transmitting  es- 
tates.^* While  the  statute  does  not  repeat  the  words  "through  their 
mother*'  after  these  words,  yet  we  think  it  follows,  from  the  preceding 
language,  "bastards  shall  be  capable  of  inheriting  from  and  through 
their  mother,"  that  by  the  words  "and  transmitting  estates"  is  meant 
transmitting  estates  through  their  mother.  The  statute  makes  no 
change  in  the  status  of  the  bastard  as  to  the  father,  but  he  remains,  as 
at  common  law,  filius  nullius.  Having  in  law  no  father,  the  statute 
could  not  have  meant  that  they  were  capable  of  transmitting  estates  to, 
or  through,  one  unknown  to  the  law.  The  object  of  the  statute  was  io 
make  the  bastard  kin  of  his  mother  in  like  manner  as  if  he  had  been 
lawfully  begotten  of  such  mother,  and  to  give  him  heritable  blood  on  the 
part  of  his  mother,  with  the  reciprocal  right,  on  the  part  of  the  mother 
and  his  collateral  relatives  on  her  side,  to  inherit  from  him  through  his 
mother  in  the  event  of  his  death  intestate  and  without  issue.  Upon  the 
death  of  James  McCulloch  intestate,  and  without  child  or  children  or 
their  descendants,  his  wife,  under  the  law  of  descent  and  distribution, 
was  entitled  to  all  his  personal  estate,  and  to  one-half  of  his  lands,  and 
Emily  Berry,  his  bastard  sister,  became  entitled  to  the  other  half  of  his 
real  estate,  under  article  1700  of  the  Revised  Statutes  above  set  out. 

It  follows  from  these  remarks  the  trial  court  erred  in  instructing  a 
verdict  for  plaintiflE,  and  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

ON  REHEARING. 

At  the  last  term  of  this  court,  and  on  the  30th  of  March,  1907,  the 
judgment  in  this  case  was  reversed  and  the  cause  remanded.  A  motion 
for  rehearing  was  filed,  pending  which  we  were  requested  to  certify  the 
case  to  the  Supreme  Court.  Owing  to  the  importance  of  the  question 
involved,  and  the  fact  that  it  was  one  of  first  impression  in  this  State, 
we  certified  the  cause  to  the  Supreme  Court.  That  court,  on  the  30th 
of  October,  delivered  its  opinion,  holding  that,  under  the  laws  of  de- 
Bcent  and  distribution  of  this  State,  an  illegitimate  sister  can  inherit 
from  an- illegitimate  brother,  both  being  of  the  same  mother.      (101 

Texas, .)     This  was  the  controlling  question  in  the  case,  and  the 

holding  of  the  Supreme  Court  is  in  accord  with  the  opinion  of  this 
court.  Pending  the  motion  for  rehearing  the  opinion  of  tliis  court, 
under  its  rules,  was  withheld  from  publication.  The  motion  for  re- 
hearing is  overruled. 

Reversed  and  remanded. 


John  Shuttleworth  v.  H.  W.  McGeb  et  al..  Executors. 

Decided  November  23,  1907. 

1.— Attorney  and  Client— Hesrllgence  of  Attorney— Limitation— Pleading. 

In  an  action  by  a  client  a^inst  the  executors  of  hia  attorney  for  dam- 
pges  for  the  failure  of  said  attorney  to  file  suit  upon  a  note  placed  in  the 
Imnds  of  the  attorney  for  collection,  whereby  the  note  beoam«  barred  by  limita- 
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tion  and  the  value  thereof  lost  to  plaintiff,  pleading  of  plaintiff  considered, 
and  held  not  subject  to  a  special  exception  Interposing  the  statutes  of  limita- 
tion. 

8. — Same — ^ICisrepreientations  of  Attorney. 

7 he  relationship  between  client  and  attorney  is  one  of  trust  and  con- 
fidence, and  the  client  has  the  right  to  rely  upon  the  statements  of  his  attorney 
to  the  effect  that  he  has  performed  his  duty  in  the  matter  of  his  employment, 
hence,  in  an  action  by  the  client  against  his  attorney  for  damages  resulting 
from  the  negligence  of  the  attorney,  the  statute  of  limitation  will  not  begin 
to  run  until  the  client  discovers  that  the  representations  of  his  attorney 
upon  which  he  relied,  were  untrue. 

8. — Same — Same. 

Where  a  note  becomes  barred  in  the  hands  of  an  attorney  with  whom  it  is 
placed  for  collection,  it  is  proper  for  the  client  to  endeavor  to  colleet  the 
note  by  suit  before  suing  the  attorney  for  damages,  in  order  to  ascertain  whether 
or  not  the  debtor  will  interpose  the  statute  of  limitations  when  such  defense 
is   available. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below  be- 
fore Hon.  Bictiard  B.  Levy. 

P.  Af.  Young,  for  appellant. — In  cases  of  fraudulent  concealment  of 
the  cause  of  action,  limitation  will  only  begin  to  run  from  the  time 
when,  by  the  use  of  reasonable  diligence,  it  should  have  been  discovered.  • 
Cooper  V.  Lee,  1  Texas  Civ.  App.,  9;  s.  c,  75  Texas,  114;  Brown  v. 
Brown,  61  Texas,  45;  Kennedy  v.  Baker,  59  Texas,  150;  Alston  v. 
Bichardson,  51  Texas,  1;  Andrews  v.  Smithwick,  34  Texas,  644;  Bip- 
ley  V.  Withee,  27  Texas,  17;  Smith  v.  Talbot,  18  Texas,  782;  Oldham  ' 
V.  Sparks,  28  Texas,  428 ;  Pitman  v.  Holmes,  34  Texas  Civ.  App.,  485 ; 
Fox  V.  Jones,  14  S.  W.  Bep.,  1007. 

No  brief  for  appellee. 

BOOKHOUT,  Associate  Justice. — John  Shuttlewoiih,  as  plain- 
tiff, instituted  this  suit  against  appellees  as  executors  of  the  estate  of 
Ben  S.  Pop^  deceased,  and,  omitting  the  formal  all^ations,  alleged: 

"That  Ben  S.  Pope,  on  the  date  of  his  death  and  on  the  dates  here- 
inafter set  out,  and  many  years  prior  thereto,  was  a  duly  licensed  and 
practicing  attomey-at-law,  and  that  he  had  his  office  and  place  of  busi- 
ness in  Marshall,  Texas,  and  held  himself  out  to  the  business  world  as 
a  practicing  attorney,  accepting  employment  as  such,  and  receiving 
compensation  for  his  services  at  an  attomey-at-law. 

"Plaintiff  shows  that  on,  to  wit,  the  28th  day  of  April,  A.  D.  1902, 
the  plaintiff  was  the  owner  and  holder  of  a  certain  instrument  in  writ- 
ing, commonly  called  a  promissory  note,  executed  by  one  H.  H.  Wood- 
ley,  who  was  then  a  resident  citizen  of  Harrison  County,  Texas,  and  a 
substantial  copy  of  which  instrument  is  as  follows: 

"'$469.91.  February  7,  1898. 

"On  November  1,  1898,  I  promise  to  pay  to  the  order  of  John  Shut- 
tleworth four  hundred,  sixty-nine  and  91-100  dollars,  with  8  percent 
interest  from  due.    Value  received,  and  charge  to  the  account  of 

"Attest:   W.  L.  Everett.  H.  H.  Woodley.' 
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'^That  on  said  date  the  said  promissory  note  was  a  just  and  legal  de- 
mand against  said  H.  H.  Woodley  in  favor  of  plaintiff,  and  there  was 
due  the  plaintiff  on  same  the  sum  of  $469.91  principal  and  $134.09  in- 
terest, making  the  total  due  plaintiff  by  said  Woodley  on  said  date  of 
$604,  which  simi  was  due  to  plaintiff  by  said  Woodley,  and  unpaid,  and 
the  plaintiff,  having  failed  to  collect  the  same  without  instituting  legal 
proceedings,  and  the  said  Woodley  having  failed  to  pay  the  same,  al- 
though demanded  of  him,  and  the  plaintiff  being  desirous  of  instituting 
suit  against  the  said  Woodley  for  the  purpose  of  recovering  judgment 
for  the  said  sum,  made  and  entered  into  a  contract  with  the  said  Ben 
S.  Pope,  on,  to  wit,  April  28,  1902,  for  the  purpose  of  instituting  the 
said  suit  against  the  said  Woodley,  and  under  and  by  virtue  of  such 
contract  delivered  the  said  note  on  said  date  to  said  Ben  S.  Pope,  as 
an  attorney-at-law,  to  be  sued  on,  and  that  said  Pope  executed  and  de- 
livered to  the  plaintiff  his  agreement  in  writing,  a  substantial  copy  of 
which  is  as  follows: 


'Marshall,  Texas,  April  28,  1902. 
^Received  of  John  Shuttleworth,  thirty-five  dollars  on  account  of 
costs  and  fee  in  suits  of  himself  v.  W.  L.  Woodley,  J.  L.  Woodley,  H. 
H.  Woodley  (also  H.  H.  Woodley  and  Steve  Scott),  and  W.  L.  Woodley 
and  J.  L.  Woodley.    Out  of  above  I  am  to  pay  all  costs  if  uncontested. 

(Signed)  Ben  S.  Pope.' 


(( ( , 


"That  under  and  by  virtue  of  the  said  agreement  the  said  Ben  S. 
Pope,  in  consideration  of  the  sum  of  thirty-five  dollars  cash  to  him 
paid,  undertook  and  agreed,  as  an  attomey-at-law,  forthwith  to  institute 
suit  in  behalf  of  plaintiff  against  H.  H.  Woodley,  the  said  Woodley 
being  on  the  date  of  the  said  contract  a  resident  citizen  of  Harrison 
County,  Texas,  and  remaining  such  a  resident  a  number  of  years 
thereafter,  and  the  other  persons  named  in  said  contract,  and  to  obtain 
judgment  of  the  said  note  of  H.  H.  Woodley,  among  others,  as  speedily 
as  pospible. 

"Plaintiff  shows  to  the  court  that  the  said  Pope  fraudulently,  and 
for  the  purpose  of  depriving  the  plaintiff  of  the  benefit  of  the  judg- 
ment which  he  could  have  expected  to  obtain  and  collect  from  said  H. 
H.  Woodley,  and  with  gross  neglect,  wholly  failed  to  institute  said  suit 
under  and  by  virtue  of  said  agreement,  and  because  of  the  failure  of 
the  said  Pope  to  so  institute  the  said  suit  in  accordance  with  the  said 
agreement  said  note  became  barred  by  the  statute  of  limitations  of  four 
years,  on,  to  wit,  the  1st  day  of  ^"ovember,  1902. 

"Plaintiff  shows  to  the  court  that  if  said  Pope  had  complied  with  his 
asrreement  the  plaintiff  would  have  recovered  against  the  said  H.  H. 
Woodley  on  the  said  note  a  judgment  for  the  sum  of  $604,  and  would 
have  collected  the  same. 

"Plaintiff  further  shows  that  on,  to  wit,  the  23d  day  of  July,  1902, 
the  said  Ben  S.  Pope  wrote  a  letter  to  the  plaintiff,  a  substantial  copy 
of  which  is  as  follows : 
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^OflBce  of  Ben  S.  Pope,  Attorney-at-law, 


€<  <i 


"Marshall,  Texas,  July  23,  1902. 
Mr.  John  Shuttleworth,  Shreveport,  La. 

Dear  Sir:  In  the  matter  of  your  notes  against  the  Woodleys,  beg 
to  advise  that  I  have  brought  suit,  and  service  on  them  is  complete, 
and  I  am  ready  for  trial.  Beg  aLso  to  report  that  I  have  seen  Mr. 
Steve  W.  Scott,  and  he  has  executed  a  note  for  $224.50,  due  November 
1,  1902,  with  ten  percent  interest,  and  I  have  destroyed  the  old  note. 

"Yours  truly, 

"Ben  S.  Pope,  per  C 

"Plaintiff  shows  that  on,  to  wit,  the ^  day  of  August,  1902,  and 

many  times  thereafter,  the  said  Pope  conferred  with  plaintiff  in  regard 
to  the  suits  against  the  said  Woodleys,  and  that  in  the  said  conversa- 
tions the  said  Pope  assured  the  said  plaintiff  that  he  had ''obtained  said 
judgments  in  accordance  with  his  said  agreements,  and  plaintiff  here 
avers  that  the  said  letter  and  the  said  statement  of  the  said  Pope  to 
this  plaintiff  were  written  and  made  by  the  said  Pope  for  the  purpose 
of  fraudulently  concealing  from  this  plaintiff  the  fact  that  he  had  not, 
in  fact,  complied  with  his  contract,  and  plaintiff  here  avers  that  he  was 
misled  by  the  acts  and  statements  of  said  Pope  in  said  letter,  and  in 
said  conversations,  and  did,  in  fact,  believe  that  his  said  note  against 
said  H.  H.  Woodley  had  been  put  in  judgment,  and  that  the  running 
of  limitation  had  been,  in  fact,  stopped,  and  that  his  said  claim 
against  said  Woodley  would  not  be  affected  by  the  four  year  statute  of 
limitation.  Plaintiff  further  shows  that  said  Pope  repeatedly  assured 
plaintiff  that  he  had  instituted  suit  and  obtained  said  judgment,  and 
that  said  assurances  were  by  said  Pope  made  with  full  knowledge  that 
he  had  not  so  brought  said  suit,  and  were  made  with  the  knowledge 
that  the  plaintiff  had  full  and  complete  confidence  in  his  said  attorney, 
and  with  the  purpose  on  the  part  of  the  said  Pope  to  take  advantage 
of  the  confidence  in  which  he  was  held  by  plaintiff,  and  fraudulently 
misled  the  plaintiff,  and  deprive  him  of  the  fruits  of  his  claim  against 
said  Woodley,  and  for  the  purpose  of  deferring  a  discovery  of  the  fact 
that  he  had  not  so  brought  suit  against  said  Woodley  until  this  plain- 
tiff's demand  against  the  said  Pope  for  damages  for  such  fraudulent 
concealment  and  violation  of  his  contract  should  be  barred  by  the  two 
year  statute  of  limitation. 

"Plaintiff  further  shows  to  the  court  that,  acting  on  the  said  fraudu- 
lent and  false  representations,  advice  and  statements  of  said  Pope,  the 
plaintiff,  who  had  full  and  complete  confidence  in  his  said  attorney, 
believed  and  had  reasonable  grounds  for  believing  that  the  said  Pope 
had  so  instituted  suit  against  said  H.  H.  Woodley  and  obtained  judg- 
ment on  said  note  until,  to  wit,  the  11th  day  of  July,  1906,  the  plain- 
tiff having  been  informed  of  the  death  of  said  Pope,  and  being  desirous 
of  employing  another  attorney  to  represent  him  and  collect  his  said 
judgment  against  said  Woodley,  plaintiff  came  to  Marshall,  Texas,  and 
did  so  employ  another  attorney,  to  wit,  A.  G.  Carter,  who,  after  making 
an  investigation,  advised  the  plaintiff  that  the  said  Pope  had  not,  in 
fact,  obtained  such  judgment,  whereupon  the  plaintiff  immediately  in- 
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Btituted  suit  in  the  County  Court  of  Harrison  County,  Texas,  said  court 
having  jurisdiction  of  the  subject  matter  and  parties  to  the  suit,  to  re- 
cover a  judgment  on  eaid  note  against  said  Woodley,  and  to  which  suit 
the  said  Woodley  interposed  a  plea  of  the  statute  of  limitation  of  four 
years,  which  plea  wah  by  the  court  sustained  and  judgment  rendered 
against  plaintiff. 

"Plaintiff  shows  that  he  resides  in  the  town  of  Shreveport,  Louisiana, 
and  that  by  reason  of  his  employment  and  occupation  is  not  able  to 
come  to  Marshall,  a  distance  of  forty  miles,  to  attend  to  his  own  affairs, 
and  that  he  was  compelled  to  employ  said  Pope  and  be  governed  by  the 
advice  received  from  him. 

"Plaintiff  shows  that  by  reason  of  the  fraudulent  statements,  acts 
and  advice  of  the  said  Pope,  and  by  reason  of  the  negligent  failure  of 
said  Pope  to  institute  said  suit  in  compliance  with  the  said  agreement, 
the  plaintiff  did  not  discover  the  failure  of  said  Pope  to  institute  said 
suit  until  July  11,  1906,  and  could  not^  by  the  exercise  of  reasonable 
diligence,  have  sooner  discovered  the  same.'' 

The  defendants  by  demurrers  interposed  the  statute  of  limitationfl 
of  two  and  four  years.  These  demurrers  were  sustained,  and  from  a 
judgment  dismissing  the  cause  the  plaintiff  has  appealed.  The  execu- 
tors have  filed  no  brief  and  made  no  appearance  in  this  court. 

Opinion. — The  receipt,  dated  April  28,  1902,  executed  by  Pope,  evi- 
dences a  contract  in  writing,  whereby,  in  consideration  of  the  sum  of 
thirty-five  dollars  cash  paid,  he  undertook  and  bound  himself  as  an 
attomey-at-law  to  at  once  institute  suit  against  H.  H.  Woodley  and 
others,  and  to  prosecute  the  same  speedily  to  judgment.  It  was  shown 
that  Woodley  and  others  were  citizens  of  Harrison  County.  Pope 
recognized  that  such  was  his  duty  in  his  letter  of  July  23,  1902,  where- 
in he  sets  out  that  he  has  brought  suit  and  obtained  service  therein  and 
is  ready  for  trial,  and  that  the  Scott  note  has  been  renewed  and  the 
old  note  destroyed.  The  note  became  barred  November  1,  1902.  On 
the  11th  of  July,  1906,  Shuttleworth  leftmed  of  the  death  of  Pope, 
and  came  from  his  home  in  Shreveport,  Louisiana,  to  Marshall,  Texas, 
for  the  purpose  of  employing  another  attorney  to  collect  his  judgment. 
He  did  employ  an  attorney,  who,  after  making  an  investigation,  advised 
plaintiff  that  Pope  had  not  in  fact  obtained  judgment  on  the  note. 
This  was  the  first  knowledge  that  Shuttleworth  had  that  Pope  had 
failed  to  put  the  note  in  judgment.  He  had  been  informed  by  letter 
from  Pope  that  suit  had  been  brought  on  the  note,  and  that  the  case 
was  ready  for  trial.  He  had  also  been  assured  in  personal  conferences 
that  judgment  had  been  obtained  on  the  note.  The  relation  between  the 
parties  was  that  of  attomev  and  client,  one  of  trust  and  confidence,  in 
which  the  client  was  justified  in  placing  confidence  in  and  rel3dng 
upon  the  statements  and  representations  of  his  attorney.  Upon  learning 
of  the  death  of  his  attorney  Shuttleworth  at  once  went  from  Shreveport, 
Louisiana,  to  Marshall,  Texas,  for  the  purpose  of  employing  another  at- 
torney to  collect  his  judgment.  He  at  once  employed  an  attorney,  who, 
upon  investigation,  reported  to  Shuttleworth  that  Pope  had  not  in  fact 
obtained  judgment  on  the  note.  He  then  immediately  caused  suit  to  be 
instituted  thereon,  to  which  Woodley  interposed  the  statute  of  limita- 
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tion,  and  judgment  went  against  Shuttleworth.  Shuttleworth  then  in- 
stituted this  suit  against  the  executors  of  Pope.  The  plaintiff  was 
justified  in  first  bringing  suit  on  the  note,  for  he  did  not  know  that 
Woodley  would  rely  on  the  statute  of  limitation  until  it  was  plead  by 
him.  It  would  have  been  waived  by  a  failure  to  plead  it,  in  which 
event  judgment  would  have  gone  for  Shuttleworth.  Under  the  facts, 
as  set  up  in  the  petition,  which  the  demurrers  admit  to  be  true,  the 
trial  court  erred  in  holding  that  the  plaintiff's  cause  of  action  was 
barred  by  the  four  years'  statute  of  limitation;  and  if  the  two  years' 
statute  applied  to  plaintiff's  cause  of  action,  still  we  think  the  statute 
was  suspended  by  the  misrepresentations  of  Pope  to  his  client.  In 
equity  actual  fraud  or  concealment  of  material  facts  by  one  of  the  par- 
ties will  suspend  the  operation  of  the  statute  of  limitation  as  to  the 
other  party  until  he  discovers  the  fraud,  or  until,  by  the  use  of  reason- 
able diligence,  he  might  have  discovered  it.  Brown  v.  Brown,  61  Texas, 
45;  Kennedy  v.  Baker,  59  Texas,  150;  Andrews  v.  Smithwick,  34 
Texas,  544.  Shuttleworth  did  not  discover  the  failure  of  Pope  to  obtain 
judgment  on  the  note  until  July,  1906.  He  had  no  reason  to  suspect 
that  Pope  had  deceived  or  misled  him. 

As  stated,  his  relations  with  Pope  were  confidential,  and  he  might 
well  rely  upon  the  representations  of  his  attorney  in  reference  to  a 
matter  that  he,  as  attorney,  had  agreed  to  attend  to.  The  note  was 
barred  when  Shuttleworth  learned  that  Pope  had  misled  him.  It  can 
not  be  said  that  Shuttleworth  was  guilty  of  laches  under  the  facts  of 
this  case  in  not  sooner  acquiring  knowledge  of  the  misrepresentations  of 
Pope.  As  soon  as  he  acquired  knowledge  thereof  he  immediately 
brought  suit  against  Woodley  on  the  note,  and  upon  Woodley  interpos- 
ing the  statute  of  limitations  judgment  went  against  Shuttleworth. 
This  suit  was  filed  November  16,  1906,  immediately  thereafter. 

We  conclude  that  the  trial  court  erred  in  sustaining  the  special  ex- 
ceptions setting  up  the  statutes  of  limitation  of  two  and  four  years. 
The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


BosiE  C.  Gray  v.  Sovereign  Camp,  Woodmen  op  the  \vorle. 

Decided  November  23,  1907. 

1. — ^Infuranoe— Benefloiary  Certificate — ^Nullity — ^Fraud. 

Where  the  constitution  and  by-laws  of  a  benefit  society  specify  the 
classes  of  persons  in  whose  favor  the  beneficiary  certificate  might  be  issued, 
and  a  member  of  such  society  by  false  and  fraudulent  representations  that 
the  beneficiary  named  by  him  came  within  one  of  the  classes  specified, 
procures  the  certificate  to  issue  in  favor  of  such  person,  the  certificate  is  a 
nullity,  and  tiie  society  will  not  be  bound  thereby. 

8. — Same — ^Benefit  Society— Beneficiaries — Statute. 

The  statute  of  this  State  (General  Laws,  1899,  page  195)  define?  fraternal 
beneficiary  societies  and  desi^ates  the  classes  of  persons  who  can  receive 
benefits  from  them,  and  benefit  societies  have  no  power  or  authority  to  issue 
beneficiary  certificates  to  any  other  than  the  classes  named. 

8. — Same— Changr^  of  Beneficiary. 

Where  the  laws  of  a  benefit  society  provide  a  method  for  changing  the 
Vol.  XLVII.  Civil— 39. 
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beneficiary,  that  method  is  exclusive  and  must  be  complied  with.  Attempted 
change,  not  in  conformity  with  the  laws  of  a  society^  considered,  and  held 
ineffectual. 

4. — ^Insurable  Intereit— 7alfte  Eepresentation. 

Under  the  Act  of  1899  a  cousin,  beine  a  blood  relative,  has  an  insurable 
interest  in  the  life  of  a  member  of  a  fraternal  benefit  society,  and  hence 
a  false  representation  by  such  member  that  the  beneficiary  was  his  oouain 
was  such  a  material  misrepresentation  as  would  avoid  the  contract  of  in- 
surance. 


5.- 

Where  One  named  as  a  beneficiary  in  a  benefit  society  was  not  included 
in  any  of  the  classes  designated  in  the  constitution  and  by-laws  of  said  society, 
nor  in  the  statutes  of  this  State,  the  fact  that  such  person  afterwards  became 
the  common   law   wife   of  the  member   would   not   entitle   her   to  the  ben^t. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Smelser  &  Vaiighan,  for  appellant. — ^It  is  against  the  public  policy 
in  this  State  as  announced  in  our  laws  and  the  decisions  of  ouf  courts, 
for  policies  of  irfsurance,  under  whatever  name,  to  be  issued  in  favor 
of  any  person  as  beneficiary,  promising  benefits  to  such  beneficiary 
upon  the  death  of  another,  in  whose  life  Buch  beneficiary  has  no 
insurable  interest;  and  it  is  also  against  public  policy  in  this  State, 
as  announced  in  our  laws  and  the  decisions  of  our  courts,  for  any 
insurance  order  of  any  kind,  whether  organized  for  profit  or  fra- 
ternal and  beneficiary,  to  issue  a  void  policy  or  certificate  upon  the 
life  of  any  person,  payable  at  the  death  of  such  person  to  a  bene- 
ficiary having  no  insurable  interest  in  the  life  of  the  insured;  and  as 
incident  to  this,  it  is  against  public  policy  in  this  State  to  permit 
an  insurance  order  of  any  kind,  whether  organized  for  profit  or 
fraternal  and  beneficiary,  which  has  issued  a  policy  or  certificate 
in  favor  of  a  beneficiary  having  no  insurable  interest,  to  defeat  a 
recovery  by  the  legal  representatives  or  heirs  or  widow  of  the  as- 
sured. The  defendant  was  bound  under  the  law  to  know  the  relation- 
ship between  the  assured  and  the  beneficiary,  and  the  law  made  it 
its  duty  to  know,  and  not  to  issue  a  policy  or  certificate  until  it 
did  know;  public  policy  forbade  it  to  do  so.  Having  issued  the 
certificate  in  favor  of  a  beneficiary,  to  whom  it  was  against  public 
policy  for  it  to  issue  it  even  if  the  representation  that  she  was  his 
cousin  had  been  true,  it  can  not  avoid  the  certificate  on  the  ground 
that  it  was  issued  upon  the  faith  of  that  representation,  and  the 
certificate  will  in  law  and  under  the  rules  of  the  order,  the  by-laws 
of  the  defendant,  inure  to  the  benefit  of  the  wife  of  the  insured, 
and  this  is  none  the  less  true,  when,  as  in  this  case,  at  the  death  of 
the   assured,   the   person   named   as   beneficiary,   is   herself   the   wife. 

For  the  above  reasons,  by  the  very  terms  of  the  certificate  sued 
on,  it  was  payable  under  the  law  and  under  the  constitution  and 
by-laws  of  the  defendant,  upon  the  death  of  said  Murray  A.  Gray, 
to  his  wife,  if  he  had  a  wife  then  living,  and  this,  without  regard 
to  whether  Eosie  C.  White  was  his  cousin  or  not.  McCorkle  v.  Texas 
Benevolent  Asso.,  71  Texas,  152;  Price  v.  Knights  of  Honor,  68  Texas, 
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361;  Schonfield  v.  Turner,  75  Texas,  324;  Cheeves  v.  Anders,  87 
Texas,  293;  Equitable  Ins.  Co.  v.  Hazlewood,  75  Texas,  352;  Pacific 
Mut  Life  Ins.  Co.  v.  Williams,  79  Texas,  633;  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.,  pp.  936-941;  Modem  Order  of  Praetorians  v. 
HoUmig,  17  Texas  Ct.  Rep.,  969;  Sovereign  Camp  W.  0.  W.  v. 
Gray,  64  S.  W.  Eep.,   801. 

Glass,  Estes  &  King,  for  appellee. — ^Where  the  tenns  of  a  fraternal 
beneficiary  certificate  recite  that  the  constitution  and  by-laws  are  a 
part  of  the  contract,  and  said  constitution  and  by-laws  mention 
and  designate  a  class  to  whom  a  policy  or  beneficiary  certificate  can 
be  made  payable,  only  such  persons  as  are  members  of  the  class  so 
named  can  recover  as  beneficiaries.  3  Ency.  of  Law,  2d  ed.,  960; 
West  V.  A.  0.  U.  W.,  37  S.  W.  Eep.,  966;  Grand  Lodge  A.  0.  U.  W. 
V.  Bolman,  53  S.  W.  Eep.,  829;  Coleman  v.  Anderson,  86  S.  W. 
Rep.,  731;  Gillam  v.  Dale,  76  Pac.  Eep.,  861;  Supreme  Council  v. 
Perry,  5  N".  E.  Eep.,  637 ;  Keener  v.  Grand  Lodge,  38  Mo.  App., 
545;  Flowers  v.  Woodmen  of  the  World,  40  Texas  Civ.  App.,  593; 
Acts  of  1903,  sup.  to  SayW  Statutes,  title  49a. 

Untrue  representations  in  an  application  for  insurance  in  a 
fraternal  order  avoids  or  vitiates  a  prficy  that  is  issued  by  reason 
of  such  representations.  Where  the  constitution  and  by-laws  of 
the  order  designate  an  exclusive  class  to  whom  a  certificate  can  be 
made  payable,  and  the  certificate  is  issued  as  a  result  of  untrue  and 
fraudulent  representations  that  the  beneficiary  named  therein  is 
within  said  class,  the  issuance  of  such  certificate  was  an  act  ultra 
vires,  and  the  certificate  itself  is  void  and  of  no  effect.  Supreme 
Council  A.  L.  of  H.  v.  Green,  71  Md.,  263;  17  Am,  St.  Eep.,  528; 
Koerts  v.  Grand  Lodge  (Wis.),  97  N.  W.  Eep.,  163;  Steele  v.  Fra- 
ternal Tribunes,  215  III,  190,  74  N.  E.  Eep.,  121 ;  West  v.  A.  0.  U. 
W.  (Tex.),  14  Texas  Civ.  App.,  479;  Webb  v.  Bankers  Ins.  Co.,  76 
Pac.  Eep.,  738;  3  Ency.  of  Law,  2d  ed.,  961;  Brock  v.  iJnited 
Modems,  36  Texai*   Civ.   App.,  12. 

Iii  order  to  constitute  a  common  law  marriage  there  must  be  a 
distinct  agreement  and  promise  to  become,  presently,  and  henceforth 
husband  and  wife.  If  there  is  something  to  be  done  by  terms  of 
tht  agreement  before  the  contract  is  consummated,  or  the  agreement 
to  become  husband  and  wife  is  effected,  then  the  marriage  is  not 
complete,  and  cohabitation,  under  such  circumstances,  is  immoral 
an^  unlawful.  1  Bishop  on  Marriage  and  Divorce,  ed.  1891,  p.  144, 
par  346-47;  Cuneo  v.  DeCuneo,  24  Texas  Civ.  App.,  437;  Edel- 
steir  V.  Brown,  35  Texas  Civ.  App.,  625;  Edelstein  v.  Brown,  95 
S.  W  Eep.,  1126,  Appeal  of  Beading  Fire  Ins.  Co.,  113  Pa.  St., 
204,  57  Am.  Eep.,  448;  Yoorhees  v.  Voorhe^s,  46  N.  J.  Eq.,  411, 
19  Am.  St.  Eep,  405;  Simmons  v.  Simmons,  39  S.  W.  Sep.,  639; 
Cumbj   V.  Garland,  25  S    W.  Eep.,  676. 
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TALBOT,  Associate  Justice. — ^Appellant  brought  this  suit  against 
the  appellee  to  recover  the  sum  of  $3,000  upon  a  beneficiary  cer- 
tificate issued  by  appellee  October  11,  1901,  upon  the  life  of  Murray 
A.  Gray,  in  favor  of  appellant,  under  the  name  of  Bosie  C.  White, 
and  as  the  cousin  of  the  said  Murray  A.  Gray.  The  petition  allied 
the  death  of  Murray  A.  Gray,  proof  thereof,  and  that  at  the  date  of 
his  death  appellant  bore  to  him  the  relation  of  wife,  and  otherwise 
upon  its  face  showed  a  cause  of  action.  The  defendant  pleaded  a 
general  denial  and  specially,  among  other  things,  that  under  its 
constitution  and  laws,  benefit  certificates  can  only  issue  in  favor  of 
beneficiaries  who  are  the  wife,  children,  adopted  children,  parents, 
brothers,  sisters,  or  other  blood  relations  of'  the  member,  or  to  the 
persons  dependent  upon  the  member;  that  in  the  application  of  the 
said  Murray  A.  Gray  for  membership  in  defendant's  order  he  directed 
that  the  amount  of  the  beneficiary  fund,  to  which  his  beneficiary 
should  be  entitled  at  his  death,  be  paid  to  Bosie  C.  White,  and 
that  he  represented  in  said  application  that  the  said  Rosie  C.  White 
was  related  to  him  as  cousin;  that  at  the  time  of  the  making  of 
said  application,  and  at  the  time  the  beneficiary  certificate  was 
issued,  the  officers  and  agents  of  appellee  believed  that  Rosie  C. 
White  was  the  said  Murray  A.  Gray's  cousin,  and  had  no  notice 
that  she  was  not,  until  after  the  death  of  the  said  Murray  A.  Gray; 
that  said  Rosie  C.  White  was  not  at  the  date  of  said  application, 
or  at  any  other  date,  the  cousin  or  any  other  blood  relative  of  the 
said  Murray  A.  Gray;  that  he  falsely  and  fraudulently  represented 
to  defendant  that  said  Rosie  C.  White  was  related  to  him  as  cousin, 
when  in  truth  and  in  fact  she  was  not  a  blood  relative  of  his  at  all; 
all  of  which  was  well  known  to  the  said  Murray  A.  Gray  and  ap- 
pellant. 

Defendant  further  alleged  that  the  application  of  the  said  Murray 
A.  Gray  for  membership  in  its  order  contained  a  stipulation  and 
agreement  to  the  effect  that  if  any  statement  or  answer  made  by 
the  said  Gray  in  said  application  was  untrue,  etc.,  his  beneficiary 
certificate  should  become  void  and  all  rights  of  any  person  there- 
under should  be  forfeited.  A  trial  before  the  court  without  a  jury 
resulted  in  a  judgment  for  appellee  and  appellant  has  appealed. 

The  following  conclusions  of  fact,  filed  by  the  presiding  judge, 
were  authorized  by  the  evidence  and  are  adopted  by  this  court:  "The 
Sovereign  Camp,  Woodmen  of  the  World,  is  a  fraternal  beneficiary 
association  organized  and  carried  on  for  the  sole  benefit  of  its  mem- 
bers and  the  beneficiaries,  and  not  for  profit,  with  a  lodge  system 
and  ritualistic  form  of  work,  with  a  fund  from  which  benefits  are 
paid,  which  fund  is  created  for  the  purpose  of  paying  upon  reason- 
able and  satisfactory  proof  of  the  death  of  a  beneficiary  member 
who  has  complied  with  all  the  requirements  of  the  order,  to  the  bene- 
ficiary or  beneficiaries  named  in  such  certificate  a  sum  not  to  exceed 
three   thousand   dollars,   which   beneficiaries   shall   be   the   wife,   chil- 
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dren,  adopted  children,  parents,  brothers,  sisters  or  other  blood 
relations,  or  to  persons  dependent  on  the  member.  On  October  8, 
1901,  Murray  A.  Gray  made  application  in  writing  to  become  a 
member  of  the  Tezarkana  Camp  No.  19  (same  being  a  subordinate 
lodge  at  Texarkana),  and  to  become  a  participant  in  the  beneficiary 
fund  of  the  order  to  the  amount  of  $3,000.  In  said  application  he 
named  Bosie  C.  White  as  beneficiary,  and  represented  the  relation- 
ship of  her  to  himself  to  be  that  of  cousin.  That  said  applixjation 
was  in  due  course  forwarded  to  the  Sovereign  Camp  of  the  order 
whose  oflScials,  on  the  strength  of  representations  contained  therein, 
did  authorize  the  issuance  of  and  did  issue  on  October  11,  1901,  to 
the  said  Murray  A.  Gray  a  beneficiary  certificate,  No.  62733,  by  the 
terms  of  which  it  was  stated  that  said  Gray  while  in  good  standing 
was  entitled  to  participate  in  the  beneficiary  fund  of  the  order  to 
the  amount  of  $1,600,  should  his  death  occur  during  the  first  year 
of  his  membership;  $2,250,  should  his  death  occur  during  the  second 
year  of  his  membership,  and  $3,000,  should  his  death  occur  after 
the  third  year  of  his  membership,  payable  to  Rosie  C.  White,  bear- 
ing the  relationship  of  cousin  to  him.  The  said  Murray  A.  Gray 
afterwards,  while  in  good  standing  as  a  member  of  said  lodge,  and 
on  May  5,  1905,  died  in  the  State  of  California,  and  the  said  Bosie 
C.  White  did  thereafter  make  proof  of  his  death  and  a  verified 
claim  for  the  amount  of  said  certificate,  in  which  claim  she  rep- 
resented her  relationship  with  Gray  to  be  that  of  affianced  wife.  At 
the  time  said  application  was  made  and  said  certificate  was  issued 
Murray  A.  Gray  was  not  in  fact  the  cousin  of  Bosie  C.  White  and 
was  not  in  any  manner  related  by  blood  or  marriage  to  her.  The 
said  representation  was  at  said  time  false  and  fraudulent,  and 
the  facts  were  that  Bosie  C.  Gray,  known  to  the  public  as  Zoe  Leroy, 
was  at  said  time  an  inmate,  and  for  ten  or  fifteen  years  prior  to 
said  time,  had  been  an  inmate  of  a  public  house  of  prostitution,  and 
was  living  in  said  house  in  illicit  and  immoral  cohabitation  with 
him.  At  the  time  said  application  was  made  and  said  certificate 
issued  and  until  the  death  of  said  Gray,  the  oflBcials  of  defendant, 
whose  duty  it  was  to  decide  upon  the  issuance  of  certificates  and  to 
issue  certificates,  had  no  notice  or  knowledge  that  the  relationship 
between  plaintiflP  and  said  Gray  was  otherwise  than  as  stated  in  said 
application  and  issued  said  certificate,  believing  and  until  his  death 
believed  that  said  plaintiff  was  in  fact  his  cousin.  That  said 
illicit  and  immoral  cohabitation  began  before  and  continued  after 
the  issuance  of  said  certificate.  Some  time  after  same  had  been 
issued  and  prior  to  the  10th  day  of  July,  1904,  plaintiff  and  said 
Gray  contracted  a  marriage  between  themselves,  which  was  a  valid 
marriage  at  common  law,  but  none  of  the  requisites  of  our  statute 
were  complied  with,  and  they  continued  to  live  together  as  husband 
and  wife  till  the  death  of  said  Murray  A.  Gray.  On  the  10th  day 
of  July,  1904,  the  following  was  endorsed  and  signed  on  said  policy: 
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^Change  of  Beneficiary.  I  hereby  cancel  the  designation  of  bene- 
ficiary named  in  within  certificate  and  hereby  order  that  this  cer- 
tificate shall  be  payable  at  my  death  to  Bosie  C.  Gray,  as  my  bene- 
ficiary, who  bears  relationship  to  me  of  wife.  Date  July  10,  1904. 
Murray  A.  Gray.  Attest,  Paul  J.  Reverra,  clerk.  Camp  No.  19, 
State  of  Texas.^  Nothing  was  ever  done  except  this  to  change  the 
beneficiary.  Eosie  C.  White  and  Eosie  C.  Gray  are  one  and  the 
same  person.  The  defendant  knew  nothing  of  this  endorsement 
until  at  the  death  of  Gray.  The  constitution  and  by-laws  of  the 
defendant  designate,  define  and  restrict  the  class  of  beneficiaries 
who  may  participate  in  the  beneficiary  fund  to  the  wife,  children, 
•adopted  children,  parents,  brothers,  sisters  or  other  blood  relations 
or  to  persons  dependent  upon  the  member.  The  constitution  and 
by-laws  of  defendant  further  provide,  and  the  beneficiary  certificate 
itself  recites,  that  same  was  issued  subject  to  all  the  laws,  rules 
and  regulations  then  in  force  or  that  might  thereafter  be  enacted, 
and  in  consideration  of  the  representations,  agreements  and  warran- 
ties made  by  Gray  in  his  application  to  become  a  member,  and 
tliat  if  any  of  the  statements  or  declarations  in  said  application 
upon  the  faith  of  which  said  certificate  was  issued  be  found  in 
any  respects  untrue,  then  the  certificate  ^hall  be  null  and  void, 
and  all  moneys  paid  on  account  of  it  be  forfeited.  This  certifi- 
cate was  issued  on  the  faith  of  the  representations  made  as  to  the 
relationship  between  Gray  and  plaintiff  and  would  not  have  been 
issued  if  the  fact  that  tliey  were  not  cousins  had  been  known  to 
the  ofiBcers  of  defendant." 

Conclusions  of  Law. — We  are  of  the  opinion  the  judgment  of  the 
court  below  should  be  affirmed.  Appellee  is  a  fraternal  beneficiary 
association  organized  and  conducted  not  for  profit,  but  solely  for 
the  benefit  of  its  members  and  that  class  of  persons  who  are  author- 
ized to  become  beneficiaries  in  its  certificates.  These  certificates  and 
the  applications  therefor,  stipulate  that  the  constitution  and  by-laws 
of  the  order  are  made  a  part  of  the  same,  and  by  section  3  of  said 
constitution,  the  wife,  children,  adopted  children,  parents,  brothers, 
sisters  or  other  blood  relations,  or  persons  dependent  upon  the 
member  are  designated  as  the  class  of  beneficiaries  who  may  partici- 
pate in  the  beneficiary  fund.  In  his  written  application  to  become 
a  member  of  appellee's  order  Murray  A.  Gray  named  Eosie  C.  White 
as  beneficiary  and  represented  that  she  was  his  cousin.  This  rep- 
resentation was  false  and  the  evidence  is  ample,  to  sustain  the  court's 
finding,  that  the  officials  of  appellee,  whose  duty  it  was  to  decide 
upon  the  issuance  of  certificates  and  to  issue  certificates,  had  no 
notice  or  knowledge  that  the  relationship  between  the  said  Gray  and 
Eosie  C.  White,  appellant,  was  other  than  as  stated  in  said  appli- 
cation until  after  the  death  of  said  Gray,  and  that  they  issued  the 
certificate  sued  on  believing,  and  until  his  death  believed,  that  the 
said  Eosie  C.  White  was  in  fact  his  cousin.     The  certificate  itself 
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recites  that  it  is  issued  by  the  Sovereign  Camp  of  the  Woodmen  of 
the  Worlds  and  is  issued  in  consideration  of  the  representations, 
agreements  and  warranties  made  by  the  person  named  therein;  that 
''if  any  of  the  statements  or  declarations  in  the  application  for 
membership  and  upon  the  faith  of  which  this  certificate  was  issued 
shall  be  found  in  any  respect  untrue,  this  certificate  shall  be  null 
and  void  and  of  no  eflPect,  and  all  moneys  which  shall  have  been 
paid  and  all  rights  and  benefits  which  have  accrued  on  account  of 
this  certificate  shall  be  absolutely  forfeited  without  notice  or  service." 
The  application  for  membership  stated:  'T  hereby  cerjify,  agree 
and  warrant  that  all  the  statements,  representations  and  answers  in 
this  application — are  full,  complete  and  true,  and  I  agree  that  any 
untrue  statements  or  answers  made  by  me  in  this  application — or 
if  I  fail  to  comply  with  the  laws,  rules  and  usages  of  the  order, 
now  in  force  or  hereafter  adopted,  my  beneficiary,  certificate  shall 
become  void  and  all  rights  of  any  person  or  persons  thereunder 
shall  be  forfeited." 

In  addition  to  the  provision  of  appellee's  constitution  referred  to, 
in  which  the  classes  of  persons  who  could  become  beneficiaries  in  a 
certificate  issued  by  it  are  designated,  we  have  the  statute  passed  by 
the  26th  Legislature  of  this  State  in  1899,  Session  Acts,  p.  195, 
which  was  in  force  at  the  time  the  policy  sued  on  was  issued,  in 
which  fraternal  beneficiary  societies,  as  created  by  the  laws  of  this 
State  or  permitted  to  do  business  in  this  State,  are  defined,  and 
the  classes  of  persons  who  can  receive  benefits  from  them  are  desig- 
nated. The  classes  in  this  statute  are  designated  to  be  the  families, 
heirs,  blood  relatives,  afiianced  husband  or  affianced  wife  or  persons 
dependent  upon  the  member  at  the  time  of  his  death.  Thus,  by 
the  terms  of  this  statute,  as  well  as  by  the  constitution  of  appellee's 
association,  blood  relatives  could  become  lawful  beneficiaries  in  cer- 
tificates issued  by  appellee,  and,  at  the  time  the  contract  sued  on 
was  executed,  appellant,  if  she  had  in  fact  been  the  cousin  of  the 
deceased  Gray,  could  have  enforced  said  contract.  It  is  made  clear 
that  the  representation  made  by  an  applicant  for  membership  in 
appellee's  association  of  the  relationship  of  the  proposed  beneficiary 
enables  the  officers  of  the  association  to  determine  whether  such 
beneficiary  is  within  the  limitations  prescribed  by  the  constitution 
and  by-laws  of  the  order  and  the  laws  of  the  State  where  the  appli- 
cant resides,  and  hence  a  material  representation  to  be  considered, 
and  upon  the  faith  of  which,  in  a  large  measure,  the  certificate  is 
issued.  If  the  relationship,  as  represented  in  the  application,  is  not 
within  the  classes  provided  for  by  the  constitution  and  by-laws  of 
the  order  and  of  the  statute  of  the  State,  the  Sovereign  Camp  or  any 
of  the  officials  thereof  have  no  power  or  authority  to  issue  a  bene- 
ficiary certificate  on  such  application.  As  has  been  seen,  the  trial 
court  found  that  the  certificate  in  this  case  was  issued  on  the  faith 
of  the  representations  made  by  Murray  A.  Gray  as  to  the  relation- 


616  Texas  Civil  Appkals  RfiPoiiTS,  Vol.  47.     [November, 

Bhip  between  himself  and  the  appellant;  that  said  representations 
were  false  and  fraudulent,  and  that  the  certificate  would  not  have 
been  issued  if  the  fact  that  they  were  not  cousins  had  been  known 
to  the  officers  of  appellee.  These  conclusions^  in  our  opinion,  are 
correct  under  the  evidence,  and  present  such  a  case  of  fraud  as  renders 
the  certificate  upon  which  appellant  seeks  to  recover  void.  To  this 
effect  is  the  case  of  Koerts  v.  Grand  Lodge  (Wis.),  97  N.  W.  Rep., 
163.  In  that  case  the  facts  were  that  William  Plums,  an  unmarried 
man,  joined  the  order  of  Herman  Sons,  which  was  a  beneficiary 
association  organized  for  the  purpose  of  providing  a  fund  payable  to 

•  the  survivors  of  a  member  of  the  order.     In  his  written  application 
-  for  a  benefit  certificate  he  named  Annie  Koerts  as  beneficiary,  rep- 
resenting her  to   be  his   sister.     The   facts   were   that   she   was   not 

•  his  sister,  or  in  any  manner  related  to  him,  and  on  the  question  of 
false  representations  the  court  said:  "In  the  present  case  it  was 
falsely  represented  to  the  respondent's  officers  that  the  beneficiary 
was  one  of  the  class  for  whose  benefit  the  mortuary  fund  was  estab- 

.  lished,  and  the  officers  relied  thereon  and  issued  the  certificate 
accordingly,  and  never  ascertained  the  falsity  of  the  representation 
until  after  the  death  of  the  assured.  This  makes  a  very  clear  case 
of  fraud.  The  certificate  never  would  have  been  issued  in  favor  of 
the  respondent  except  for  the  false  representation.  Her  right  rests 
upon  the  certificate  alone,  and  when  it  is  shown  that  its  issuance 
in    her    favor    was    procured    by    fraud    her    claim    must    necessarily 

fail." 

In  the  case  of  Supreme  Council  v.  Green,  71  Md.,  263,  17  Am. 
St.  Rep.,  628,  Evans  was  a  charter  member  of  a  subordinate  lodge 

•  of  the  Grand  American  Legion  of  Honor,  Elizabeth  A.   Green  was 
.  named  in  his  application  for  a  certificate  as  beneficiary  and  repre- 
sented to  bear  the  relationship  of  niece  to  him.     This  representation 

'  was  false,  and  the  application,  as  in  the  case  at  bar,  provided  that 
any  untrue  or  fraudulent  statement  made  should  forfeit  the  rights 
of  all  parties  under  the  policy  or  certificate.  The  statement  as  to 
the  relationship  of  the  assured  and  the  beneficiary  named  was  treated 
by  the  court  as  a  warranty,  and  on  the  question  of  its  falsity  said: 
"It  is  contended  that  improper  relations  existed  between  the  insured 
and  the  beneficiary  named,  to  wit,  the  appellee,  and  that  the  desig- 
nation of  her  as  applicant's  niece  was  a  cover  to  conceal  the  true 
relation.  The  jury  seem  to  have  found  that  immoral  relations  did 
not  exist,  and  of  course  that  question  is  not  before  us.  Whatever 
may  have  been  the  motive  of  the  deceased  for  stating  the  plaintiff, 
the  beneficiary,  to  be  his  niece,  when  she  was  not,  is  wholly  imma- 
terial to  the  question  for  decision.  A  relationship  was  stated  to 
exist  which  on  its  face  placed  the  beneficiary  named  within  one  of 
the  classes  provided  for  by  the  corporation  and  allowed  by  the  statute 
of  Massachusetts;  and  the  corporation  was  called  on  to  look  no 
further,  but  might  rely  on  the  warranty  of  its  truth  and  the  agree- 
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ment  to  forfeit,  if  falsely  stated.  It  is  not  pretended  there  was  any 
kinship  in  fact  between  the  parties.  It  is  conceded  that  there  was 
not.  The  plaintiff  testifies  that  there  was  not  any  relationship 
by  blood,  but  says  she  called  him  uncle  and  he  treated  her  as  a 
niece,  by  mutual  understanding.  .  .  .  The  relationship  of  the 
parties  to  each  other  was  certainly  peculiar,  and  on  the  theory  of 
entire  purity,  the  deceased  was  marvelously  generous;  but  whether 
she  could  be  regarded  as  a  dependent  within  the  meaning  of  the 
society's  constitution  and  the  statute  of  the  State  of  Massachusetts, 
would  admit  at  least  of  serious  doubts  if  the  case  turned  on  that 
point.  We  think  the  false  statement  of  the  insured,  that  appellee 
was  his  niece,  so  manifestly  material,  as  it  declared  her  a  relative 
and  qualified  beneficiary,  in  view  of  the  warranty  of  its  truth  and 
agreement  to  forfeit  rights  if  false,  shoxdd  defeat  this  action.  .  .  . 
The  corporation  seems  to  have  relied  wholly  in  that  regard  on  the 
warranty  of  truth  on  the  part  of  applicant,  and  agreement  to  forfeit 
if  false.  He  warranted  his  statement  true,  and  took  the  consequence 
of  falsehood  by  forfeiture  if  false.  Whether  his  statements  were 
fraudulent  or  not,  does  not  seem  to  be  open  to  inquiry.  It  was  a 
false  statement — a  misleading  statement — that  the  beneficiary  was  a 
lawful  beneficiary  and  the  corporation  had  no  further  inquiry  to 
make.  She  was  declared  a  relative,  and  not  a  dependent;  so  that 
all  that  was  necessaiy  for  the  appellant  to  show  was  that  she  was 
not  a  relative  in  order  to  obtain  protection  through  the  warranty 
of  truth  and  agreement  to  forfeit  if  false.*' 

We  think  the  remarks  in  the  cases  cited  apply  with  equal  lorce 
to  the  case  under  consideration,  whether  the  false  representation  of 
Gray  as  to  the  relationship  between  himself  and  appellant  be  regarded 
as  a  material  misrepresentation  proved,  or  a  warranty  of  its  truth, 
the  falsity  of  which  worked  a  forfeiture. 

The  effort  on  the  part  of  Gray  to  change  the  beneficiary  named  in 
the  certificate  to  Rosie  C.  Gray,  by  the  endorsement  made  on  the 
certificate  July  10,  1904,  was  ineffectual  for  that  purpose  and  does 
not  alter  the  case.  Paul  Reverra,  clerk  of  the  Local  Camp,  testified: 
'*He  just  came  up  to  me  one  night  before  he  was  leaving  for  the 
west  and  told  me  he  wanted  to  change  his  policy,  change  the  certifi- 
cate, and  I  told  him,  ^all  right ;  how  do  you  want  to  make  the  change  ?' 
and  he  said  he  wanted  to  make  it  to  his  wife,  and  I  said,  all  right; 
have  you  the  certificate  with  you?  and  he  said,  yes.  I  filled  it  out 
just  like  he  wanted  it  and  told  him  to  sign  it.  I  filled  it  out 
myself  and  he  signed  it  in  my  presence.  This  is  all  that  was  done.*' 
He  further  testified  that  he  did  not  know  until  after  the  death  of 
Gray  that  Rosie  C.  White  was  not  related  to  him  as  cousin.  The 
constitution  and  by-laws  of  the  order  provide:  "That  a  beneficiary 
may  be  changed  upon  payment  to  the  Sovereign  Camp  of  the  fee  of 
twenty-five  cents,  which  sum,  together  with  the  certificate,  shall  be 
forwarded  by  the  insured  to  the   Sovereign  Clerk  with  his   written 
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request  on  the  back  of  his  certificate,  giving  the  name  or  names  of 
such  new  beneficiary  or  beneficiaries^  and  upon  receipt  thereof  the 
Sovereign  Clerk  shall  issue  and  return  a  new  certificate,  subject  to 
the  same  conditions  and  rate  as  the  one  surrendered,  which  addition 
shall  be  a  part  of  the  new  certificate  in  which  he  shall  write  the 
name  or  names  of  the  new  beneficiary  and  record  said  change 
in  the  proper  books  of  the  Sovereign  Camp/^  The  Sovereign  Clerk 
testified  that  this  certificate  had  never  been  forwarded  to  him,  nor 
had  the  name  or  money;  nor  had  he  ever  heard  of  an  effort  or 
desire  to  change  the  beneficiary  until  after  the  death  of  the  de- 
ceased. The  constitution  and  by-laws  of  a  fraternal  beneficiary^ 
association  become  a  part  of  the  contract  of  insurance,  and  it  has 
been  uniformly  held  that  where  the  laws  of  the  order  provide  a 
method  for  changing  the  beneficiary,  that  method  is  exclusive  and 
must  be  complied  with.  Flowers  v.  Woodmen  of  the  World,  40 
Texas  Civ.  App.^  593,  and  authorities  there  cited. 

Appellant  contends  that  a  person  had  no  insurable  interest  in  the 
life  of  a  cousin;  that  it  is  against  public  policy  in  this  State,  as 
announced  by  the  decisions  of  our  courts,  for  policies  of  insurance 
of  any  character  to  be  issued  in  favor  of  any  person  as  beneficiary, 
promising  benefits  to  such  beneficiary  upon  the  death  of  another 
in  whose  life  such  beneficiary  has  no  insurable  interest;  that  al- 
though the  beneficiary  who  has  no  such  interest  could  not  recover 
on  the  policy,  yet  the  company  or  fraternal  beneficiary  association 
issuing  it,  and  which  has  received  the  premiums,  could  not  defeat 
a  recovery  by  the  legal  representatives,  heirs  or  widow  of  the  as- 
sured. That  appellee  having  issued  the  certificate  in  this  case  in 
favor  of  a  beneficiary  to  whom  it  was  against  public  policy  for  it  to 
issue,  even  if  the  representation  that  she  was  his  cousin  had  been 
true,  it  can  not  avoid  the  certificate  on  the  ground  that  it  was 
issued  upon  the  faith  of  that  representation,  and  the  certificate  will^ 
in  law,  and  under  the  rules  and  by-laws  of  appellee,  inure  to  the 
benefit  of  the  appellant.  This  contention,  which  has  been  so  ably 
presented  and  urged  by  counsel  for  appellant,  seems  to  be  predi- 
cated upon  the  decisions  in  McCorkle  v.  Texas  Benevolent  Asso.,  71 
Texas,  152;  Price  v.  Knights  of  Honor,  68  Texas,  361,  and  other 
cases  in  line  therewith.  We  have  given  the  matter  that  careful 
consideration  suggested  by  the  force  of  the  contention,  and  the  zeal 
and  ability  with  which  it  has  been  urged,  but  are  clearly  of  the 
opinion  that  the  principle  announced  in  the  cases  relied  on  is  not 
applicable  or  of  controlling  effect.  Whatever  our  views  might  be 
were  it  not  for  the  statute  of  1899,  to  which  we  have  referred,  still 
that  statute  is  an  authoritative  expression  of  the  public  policy  in 
this  State,  given  after  the  rendition  of  the  decisions  expressing 
perhaps  a  different  view,  and  recognizes  and  names  cousins  or  blood 
relatives  as  a  class  of  persons  to  whom  beneficiary  certificates  may 
be  made  payable  by  a  member  of  a  fraternal  beneficiary  association. 
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This  being  true,  especially  does  it  follow  that  the  representation  on 
the  part  of  Murray  A.  Gray  that  Rosie  C.  White  was  his  cousin  was 
a  material  representation,  and  being  false,  avoided  the  certificate  sued 
on  under  the  provision  of  the  contract  to  the  effect,  that  if  any  of  the 
statements  or  declarations  in  the  application  therefor  and  upon  the 
faith  of  which  the  certificate  was  issued,  shall  be  found  in  any  re- 
spect untrue,  the  certificate  shall  be  null  and  void  and  of  no  effect. 

We  think  the  evidence  sufficient,  perhaps,  to  support  the  trial 
court's  finding  that  prior  to  the  death  of  Murray  A.  Gray,  the  ap- 
pellant became  and  was  the  common  law  wife  of  said  Gray  and 
appellee's  cross-assignment  of  error  attacking  this  finding  is,  there- 
fore, overruled. 

We  believe  the  judgment  of  the  lower  court  is  correct  and  should 
be  affirmed  and  it  is  accordingly  so  ordered. 

Affirmed. 
Writ  of  error  refused. 


Anoeline  Tipton  et  al.  v.  R.  J.  Tipton. 

Decided  Novembe-  ""    1907. 

1. — ^Pleading — Chartre — ^Verdict. 

An  instruction  to  award  plaintiff  as  damages  the  value  of  the  crops 
grown  on  certain  land  during  two  years  was  erroneous  where  his  claim 
as  pleaded  was  only  for  the  rents  of  the  land  during  such  time  and  these 
were  alleged  to  be  one-third  of  the  grain  and  one-fourth  of  the  cotton 
raised  thereon;  and  the  damages  assessed  in  pursuance  of  such  charge 
could  not  be  presumed  to  be  for  the  value  of  the  rental  share  only,  though 
the  evidence  justified  such  conclusion,  where  the  verdict  specifically  found 
the  sum  assessed  to  be  the  value  of  the  grain  and  cotton  grown  on  the  premises 
during  the  year  in  question. 

2. — Coniideratlon — Parol  and  Written  Agreement — ^Vendors  Lien. 

Though  a  contract  for  sale  of  land  recited  as  the  consideration  only  cash 
paid  an  additional  consideration  may  be  shown  by  parol  evidence  to  have  been 
agreed  on,  and  the  vendor  may  have  foreclosure  of  his  lien  therefor. 

8. — Same— Limitation  of  Title  Conveyed. 

A  parol  agreement,  on  sale  of  land,  that  the  grantor  was  to  have  during 
life  the  rents  of  the  property  sold  was  not  invalid  as  defeating  the  estate 
created   by   the   conveyance. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below 
before  Hon.  A.  P.  McKinnon,  Special  Judge. 

Morrow  &  Smithdeal,  for  appellants. — The  land  in  controversy 
having  been  conveyed  by  Mrs.  R.  J.  Tipton  to  E.  G.  Tipton  by 
general  warranty  deed  without  any  limitation  contained  in  the  deed, 
the  proof  that  at  the  time  the  deed  was  made  it  was  agreed  that  Mrs. 
B.  J.  Tipton  was  to  receive  the  rents  on  the  farm  during  her  life- 
time, was  a  limitation  upon  the  title  conveyed  by  a  deed  absolute 
on  its  face  and  not  provable  by  parol  testimony.     Ragsdale  v.  Mays, 
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65  Texas,  257;  Rogers  v.  Williams,  63  Texas,  128;  Scarborough  v. 
Alcorn,  74  Texas,  363;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  PfeuflEer, 

66  Texas,  72 ;  East  Line  E.  R.  Co.  v.  Garrett,  52  Texas,  139 ;  Walker 
V.  Renfro,  26  Texas,  144;  Weaver  v.  Gainesville,  1  Texas  Civ.  App., 
286. 

It  appears  from  the  allegations  in  plaintiff's  petition  and  the 
undisputed  proof  that  the  plaintiff  had  conveyed  the  land  to  E.  G. 
Tipton  by  a  general  warranty  deed  without  any  reservation  expressed 
in  the  deed,  the  court  shoidd  have  instructed  a  verdict  for  the 
defendant.  The  verdict  of  the  jury  can  form  no  basis  for  a  judg- 
ment in  this  case,  in  that  it  is  not  responsive  to  the  pleadings  and 
estimates  the  entire  value  of  the  grain  and  cotton  on  said  premises 
and  does  not  estimate  or  find  the  amount  of  rents  due  thereon  and 
does  not  estimate  what  part  of  same  is  grain  and  what  part  is 
cotton.  Williams  v.  Smith,  98  S.  W.  Rep.,  916;  Eastham  v.  Patty, 
83  S.  W.  Rep.,  885;  Blum  v.  Rogers,  71  Texas,  668;  Akin  v.  Jef- 
ferson, 65  Texas,  141. 

W.  E.  Spell,  J.  D.  Basham  and  R,  M.  Vaughan,  for  appellee. — 
Appellee's  suit  being  to  enforce  and  foreclose  her  vendor's  lien  that 
was  created  and  existed  by  operation  of  law  to  secure  her  in  the 
payment  of  the  consideration  agreed  to  be  paid  for  the  land  conveyed 
by  her  to  E.  G.  Tipton,  the  evidence  complained  of  was  not  a 
limitation  upon  the  title  conveyed  by  the  deed  to  said  E.  G.  Tipton 
but  in  effect  aflSrmed  the  title  conveyed  by  said  deed.  Briscoe  v 
Bronaugh,  1  Texas,  326;  Senter  &  Co.  v.  Lambeth,  69  Texas,  259 
Irvin  V.  Gamer,  50  Texas,  53;  Osbom  v.  Cummings,  4  Texas,  13 
Neel  V.  Prickett,  12  Texas,  138;  Fisk  v.  Wilson,  15  Texas,  433 
Orme  v.  Roberts,  33  Texas,  772;  Swain  v.  Cato,  34  Texas,  379 
Houston  V.  Dickson,  66  Texas,  79 ;  White,  Smith  &  Baldwin  v.  Downs, 
40  Texas,  231;  Darrow  v.  Summerhill,  93  Texas,  103;  Clark  v. 
Collins,  76  Texas,  36;  Slaughter  v.  Owens,  60  Texas,  672;  Marshall 
V.  Marshall,  42  S.  W.  Rep.,  353;  Taylor  v.  Merrill,  64  Texas,  494; 
Womack  v.  Wamble,  7  Texas  Civ.  App.,  273. 

The  charge  of  the  court  construed  together  is  not  subject  to  the 
criticisms  made  by  said  assignments,  and  as  a  whole  properly 
presents  the  law  applicable  to  the  issues  raised  by  the  pleadings  and 
presented  by  the  evidence.  East  Line,  etc.,  Ry.  v.  Smith,  65  Texas, 
167;  Kaufman  v.  Babcock,  67  Texas,  243;  Texas,  etc.,  Ry.  v.  Douglas, 
73  Texas,  331;  Moore  v.  Moore,  id.,  387;  Jacobs  v.  Hawkins,  63 
Texas,  3. 

The  verdict  of  the  jury  is  sufficient  to  support  the  judgment  ren- 
dered, as  from  the  pleadings,  evidence  and  charge  of  the  court  it 
clearly  appears  that  by  the  verdict  returned  the  jury  found  that 
the  sum  of  $962.50  was  the  value  of  the  rents  for  1904  and  1905 
up  to  May  25,  1906,  based  on  one-fourth  of  cotton  and  one-third 
of  grain  raised  on  said  land  during  said  period   of  time  and  con- 
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stnied  in  the  light  of  the  pleadings,  evidence  and  instructions,  the 
verdict  can  have  but  one  rational  meaning,  viz.:  that  the  sum  of 
$962.50  represents  and  is  the  findings  of  the  jury  to  be  the  value 
of  said  rents  for  said  period  of  time. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against  the 
heirs  of  E.  G.  Tipton,  deceased,  seeking  a  moneyed  judgment  and 
the  foreclosure  of  a  vendor's  lien  upon  llt5V^  acres  of  land,  con- 
veyed by  appellee  to  E.  G.  Tipton.  The  deed  recited  a  cash  consid- 
eration of  $1800,  but  the  plaintiflE  alleged  as  an  additional  consid- 
eration a  parol  agreement  between  herself  and  E.  G.  Tipton,  to  the 
effect  that  she  was  to  be  paid  the  rents  for  the  land  during  the 
remainder  of  her  life.  It  was  further  alleged  that  the  rents  con- 
sisted of  one-third  of  all  the  grain  and  one-fourth  of  all  the  cotton 
grown  upon  the  land,  and  was  of  the  alleged  value  of  $400  per 
annum.  The  plaintiff  sought  to  recover  $400  per  annum  from  the 
year  1884  to  May  25,   1906,  when  her  amended  petition  was  filed.  • 

The  answer  of  the  defendants  included  a  general  denial,  pleas 
of  limitation  and  res  adjudicata.  The  court  sustained  the  plea  of 
limitation,  and  limited  the  plaintiff'?  right  of  recovery  to  two  years 
next  before  the  filing  of  her  amended  petition. 

There  was  a  jury  trial,  which  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  $800,  and  the  defendants  have  appealed. 

We  sustain  the  assignments  of  error  which  complain  of  that  por- 
tion of  the  court's  charge  which  instructed  the  jury,  if  they  found 
that  the  contract  was  made  as  alleged  by  the  plaintiff,  to  estimate 
the  value  of  the  crops  grown  on  the  land  for  two  years  next  before 
the  date  of  May  25,  1906,  and  to  find  a  verdict  for  the  plaintiff 
for  the  amount  so  estimated;  and  of  the  action  of  the  court  in 
rendering  judgment  for  the  plaintiff  upon  the  verdict  rendered  in 
conformity  with  that  charge. 

But  for  the  language  of  the  verdict,  in  view  of  the  uncontradicted 
testimony  in  the  record,  we  might  adopt  the  suggestion  in  appellee's 
brief  to  the  effect  that  the  jury  were  not  misled  by  the  charge,  and 
decided  the  case  upon  the  theory  that  the  plaintiff  was  only  entitled 
to  a  portion  of  the  crops  raised  upon  the  land;  but  the  suggestion 
referred  to  can  not  reach  and  cure  the  fundamental  error  in  the 
judgment.  The  verdict  reads  as  follows:  "We,  the  jury,  find  for 
the  plaintiff,  and  further  find  that  the  value  of  the  grain  and  cotton 
grown  on  the  premises  in  controversy  for  two  years  next  before 
May  25,  1906,  is  $962.50;  and  we  further  find  that  the  plaintiff  was 
to  be  paid  said  sum  as  a  part  of  the  consideration  of  said  land  in 
controversy,  and  that  the  plaintiff  has  a  lien  on  said  land  to  secure 
the  payment  of  said  sum,  and  said  lien  is  hereby  foreclosed." 

The  plaintiff  remitted  $162.50,  and  the  court  rendered  judgment 
for  her  and  against  the  defendants  for  $800.  The  plaintiff  did 
not  seek  to  recover  the  value  of  all  of  the  products  raised  upon  the 
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land,  but  only  a  portion  thereof^  and  when  the  jury,  in  responfle 
to  the  charge  of  the  court,  found  in  specific  and  certain  terms 
that  the  entire  product  of  the  land  for  the  two  years  in  controversy 
was  only  $962.50,  it  was  fundamental  error  for  the  court  to  render 
judgment  for  the  plaintiff  for  $800,  because  that  was  in  excess  of 
the  proportionate  part  claimed  by  her  in  her  petition.  If  the  verdict 
had  stated  how  much  of  the  $962.50  was  for  cotton  and  how  much 
was  for  grain,  it  might  have  been  permissible  to  render  judgment 
for  the  plaintiff  for  one-fourth  of  the  value  of  the  cotton  and  one- 
third  of  the  value  of  the  grain;  but  the  verdict  finding  only  the 
aggregate  value  of  all  the  crops,  does  not  furnish  a  basis  for  any 
judgment  for  the  plaintiff.  It  is  a  well  settled  rule  of  law  that  in 
jury  cases  the  judgment  must  be  based  upon  and  in  conformity  with 
the  verdict,  and  that  the  court  can  not  properly  render  a  judgment 
that  is  inconsistent  with  the  verdict.  (May  v.  Tajdor,  22  Texas, 
349;  Bledsoe  v.  Wills,  22  Texas,  650;  Akin  v.  Jefferson,  65  Texas, 
141;  Blum  v.  Rogers,  71  Texas,-  668;  Eastham  v.  Patty,  83  S.  W. 
Sep.,  885;  Williams  v.  Smith,  98  S.  W.  Rep.,  916.) 

On  the  other  questions  presented  we  rule  against  the  appellants. 
It  is  well  settled  in  this  State  that  when  a  deed  merely  recites  a 
moneyed  consideration,  an  additional  consideration  may  be  shown 
by  parol  evidence,  and  a  suit  maintained  to  enforce  the  contract 
for  such  additional  consideration.  (Taylor  v.  Merrill,  64  Texas, 
496;  McLean  v.  Ellis,  79  Texas,  400;  Martin  &  Rogers  v.  Rotan 
Grocery  Co.,  3  Texas  Ct.  Rep.,  865;  Moroney  v.  Coombes,  13  Texas 
Ct.  Rep.,  527;  Woraack  v.  Wamble,  27  S.  W.  Rep.,  154;  Johnson  v. 
Elmen,  24  Texas  Civ.  App.,  45.)  We  do  not  think  that  the  con- 
tract by  which  the  plaintiff  was  to  receive  the  rent  derived  from  the 
premises  constitutes  such  a  limitation  upon  the  title  conveyed  as  to 
take  this  case  out  of  the  rule  referred  to  and  applied  in  the  cases 
just  cited. 

For  the  reasons  above  stated  the  judgment  will  be  reversed  and 
the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


International   &   Great    Northern    Railroad    Company    v. 

C.    CUNEO. 

Decided  November  27,  1907. 

1. — ^Way — Bedloation. 

Dedication  of  a  right  of  way  is  not  effected  by  mere  omission  to  assert 
a  right  or  acquiescence  in  use  by  the  public,  but  is  an  affirmative  act  and 
must  be  such  as  clearly  to  evidence  by  acts,  declarations  or  a  line  of  conduct  an 
intention  to  grant  the  right.  Evidence  considered,  and  held  insufficient  to 
establish  a  dedication. 

8. — Same — Prescription. 

A  way  by  prescription  may  be  established  by  proof  of  allowing  adverse 
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and  continuous  use  imputing  notice  to  the  owner,  for  a  period  of  ten  years, 
thouffh  not  such  as  to  imply  an  intention  to  dedicate.  Evidence  considered, 
and  held  to  support  a  submission  of  the  issue  as  to  existence  of  a  way  by  pre- 
scription. 

8. — Jury — ^Viewing  the  Premises. 

No  abuse  of  the  discretion  of  the  court  appeared  from  his  refusal  to  grant 
a  new  trial  because  certain  jurymen  during  the  trial  had  visited  and  personally 
examined  the  locality  where  the  existence  of  a  public  way  by  prescription  was 
in   question. 

4. — Verdict — ^Way  by  Prescription — ^iKMsation  and  Width. 

In  returning  a  verdict  in  favor  of  the  establishing  of  a  way  by  prescription 
it  was  proper  for  the  jury  to  determine  the  location  and  width  of  the  way 
found  by   them   to  be  so  established. 

5. — ^Dedication — ^Bailway — ^Property  Held  for  Pnblio  Purpose. 

Where  real  property  is  held  by  a  railway  merely  in  its  corporate  capacity, 
and  is  not  necessary  to  a  public  use  in  carrying  on  its  business,  it  may  dedicate 
same  to  use  as  a  public  way  as  may  other  property  owners. 

6. — ^Practice  on  Appeal — ^Harmless  Error. 

The  verdict  having  found  the  establishment  of  a  public  way  both  by 
dedication  and  prescription,  and  no  error  appearing  with  reference  to  the  latter 
issue,  errors  in  the  submission  of  the  former  are  not  ground  for  reversal. 

7. — Same^Eyidenee — Partly  Admissible. 

(h'erruling  an  objection  to  certain  evidence  e.s  an  entirety  is  not  ground  for 
reversal  where  a  part  of  it  is  admissible. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  the  Hon.   George  Calhoun. 

The  19th  assignment  of  error  was  based  on  the  refusal  to  grant 
a  new  trial  because  three  of  the  jurors,  while  the  trial  was  in 
progress,  went  upon  and  personally  viewed  the  locality  where  the 
existence  of  a  way  was  in  issue  and  the  conditions  existing  there. 

S.  R.  Fisher,  J.  H.  TalKchet  and  S.  W.  Fisher  (N.  A.  Siedmdn 
and  John  M.  King,  of  counsel),  for  appellant. — The  evidence  wholly 
failed  to  show  a  dedication  by  defendant  of  its  lot  as  a  public  street 
or  way  or  a  prescriptive  right  in  plaintiff  or  the  public  to  such 
use  of  said  lot,  which  was  admitted  and  proved  to  be  the  property 
of  defendant.  De  George  v.  Qoosby,  33  Texas  Civ.  App.,  187; 
Ramthun  v.  Halfman,  68  Texas,  551;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Montgomery,  85  Texas,  64;  Worthington  v.  Wade,  82  Texas,  26; 
Cunningham  v.  San  Saba  County,  1  Texas  Civ.  App.,  480;  Gilder 
V.   Brenham,   67   Texas,   345. 

Fiset  £  McClendon  and  Clarence  H.  Miller,  for  appellee. — ^Evi- 
dence of  long  continued  use  by  the  public  establishes  the  character 
of  the  road  as  public.  McWhorther  v.  State,  43  Texas,  666.  See 
also  1  W.  &  W.,  35.  See  further  on  the  question  of  prescription, 
Elliott  on  Roads  and  Streets,  sees.  169-172.  This  author  further 
says,  .the  extent  of  the  claim  and  widtli  of  the  way  may  depend  upon 
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user.  Sec.  174  and  note.  In  Garrett  v.  Jackson,  20  Pa.  St.,  331, 
the  court  holds  that  where  one  uses  an  easement  whenever  he  sees 
fit,  without  asking  leave  and  without  objection,  it  is  adverse.  An 
interruption  to  have  effect  must  be  an  interruption  of  the  right,  and 
not  simply  of  the  use  or  possession.  2  Greenleaf  pn  Evidence,  sec. 
545;  2  Dillon  on  Munc.  Corp.,  637;  Cunningham  v.  San  Saba,  11 
Texas  Civ.  App.,  557;  Elliott  on  Boads  and  Streets,  sec.  175,  note  4, 
and  page  189,  note  2. 

Joint  user  not  inconsistent  with  use  by  the  public  does  not  defeat 
the  prescriptive  right.  Fitchburg  R.  R.  Co.  v.  Page,  131  Mass.,  391; 
Webster  v.  Lowell,  142  Mass.,  340;  Zimmerman  v.  Snowden,  88  Mo., 
218;  Patton  v.  State,  50  Ark.,  54;  Toof  v.  City  of  Decatur,  19  IlL 
App.,  204. 

FISHER,  Chief  Justice. — The  appellee  instituted  this  suit  for 
the  purpose  of  restraining  the  appellant  from  closing  up  an  alleged 
way  on  the  north  side  of  lot  No.  12,  in  block  29  of  the  city  of 
Austin,  running  from  an  alley  that  divides  the  block  north  and  south, 
to  a  point  on  Colorado  Street,  which  lies  immediately  west  of  the 
block,  and  to  have  a  decree  declaring  said  strip  of  land  a  public  way, 
and  to  perpetually  enjoin  and  restrain  the  appellant  from  interfering 
with  its  use  by  the  plaintiff  and  the  public. 

Plaintiff,  as  a  basis  for  the  relief  asked,  asserts  two  grounds:  First, 
a  dedication  by  the  railway  company  of  the  strip  of  land  in  question 
to  public  use  as  a  way;  second,  that  the  plaintiff  and  the  public 
have  acquired  a  way  over  the  land  in  question  by  prescription. 

Upon  trial  below  *  verdict  resulted  in  plaintiffs  favor  for  a 
way  30  feet  in  width  on  the  north  side  of  lot  12,  upon  which  ver- 
dict the  court  rendered  judgment  to  the  effect  that  the  temporary 
injunction  before  issued  should  be  perpetuated,  and  that  the  appellant, 
its  agents  and  employes  be  enjoined  and  restrained  from  fencing 
or  attempting  any  part  of  the  30  feet,  and  that  a  public  passway, 
to  the  extent  found  by  the  jury,  be  and  is  established  for  the  use 
and  benefit  of  the  public. 

The  court  in  its  charge  to  the  jury  submitted  both  the  issues  of 
dedication  and  prescription.  The  verdict  ol  the  jury  is  general,  and 
we  have  no  means  of  ascertaining  whether  or  not  they  found  both 
issues  in  favor  of  the  plaintiff,  or  if  it  is  based  upon  one  of  the 
issues,  there  is  nothing  apparent  upon  the  face  of  the  record  that 
would  indicate  which  of  the  two  they  selected  as  being  established 
by  the  evidence.  This  much  is  said  for  the  reason  that  if  an  inspec- 
tion of  the  record  would  suergest  error  as  to  either  issue,  a  reversal 
of  the  entire  case  must  follow,  because,  whilst  we  might  consider 
that,  as  to  one  issue,  no  error  was  committed,  we  have  no  method  of 
selecting  which  of  the  two  issues,  if  less  than  both,  the  jury  may  have 
found  in  plaintiffs  favor. 

In  December,  1876,  the  railway  company  obtained  from  the  dty  of 
Austin  the  right  to  use  Third  Street  for  its'  tracks;  and  in  1876 
purchased  lot  No.  12  in  block  29.  Block  29  is  bounded  on  the 
r^orth  bv  Fourth  Street,  on  the  south  by  Third  Street,  on  the  east 
by  Congress  Avenue,  and  on  the  west  by  Colorado  Street.     Dividin 
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the  block,  running  north  and  south  is  an  alley  used  for  public  travel, 
and  has  been  in  such  use  for  years.  Lot  No.  12  is  situated  on  the 
southwest  corner  of  the  block,  and  fronts  on  Colorado  Street,  and 
extends  east,  parallel  with  Third  Street,  to  the  alley.  On  the  north 
and  immediately  joining  it  and  fronting  on  Colorado  Street,  is  lot 
No.  11,  which  extends  east  to  the  alley,  and  which  has  been  owned 
by  the  plaintiff  since  1884.  On  the  east  part  of  this  lot  when  the 
plaintiff  purchased  it  were  buildings,  with  openings  on  lot  No.  12. 
In  1884  plaintiff  erected  a  store  building  on  the  front  part  of  lot 
11.  There  are  gates  opening  in  the  enclosure  between  lots  12  and  11, 
affording  an  entrance  from  lot  12.  Plaintiff  has  for  years  loaded 
and  unloaded  goods  from  and  into  his  premises  from  lot  12.  During 
the  time  involved  in  this  suit,  that  is,  the  period  of  time  which  it 
is  contended  may  be  considered  on  the  issue  of  dedication  and  pre- 
scription, the  railway  company  had  in  use  on  Third  Street,  between 
Congress  Avenue  and  Colorado  Street,  about  four  tracks,  and  one 
track  located  on  the  south  side  of  lot  12,  which  extended  across  the 
south  end  of  the  alley  to  a  point  near  Congress  Avenue.  In  1888 
the  railway  company  built  the  passenger  depot  now  in  use  on  the 
south  side  of  and  fronting  upon  Third  Street,  between  Congress 
Avenue  and  Colorado  Street.  About  the  time  the  depot  was  erected 
the  railway  company  placed  posts,  with  chains  extending  from  each, 
along  the  north  sid?  of  Third  Street  between  Colorado  Street  and 
Congress  Avenue,  and  thereby  closed  up  the  south  entrance  to  the 
alley  in  block  29  from  Third  Street.  The  evidence  leaves  it  uncer- 
tain as  to  how  long  these  chains  remained  in  place,  and  indefinite 
as  to  how  long  a  time  they  caused  the  alley  to  be  closed.  Before  the 
chains  were  put  up  and  at  that  time,  the  plaintiff  and  the  public 
were  using  the  alley  as  a  public  way,  and  by  reason  of  the  entrance 
to  the  alley  being  thus  closed,  use  and  travel  was  diverted  from  the 
alley  across  lot  12  to  Colorado  Street,  which  was  continuous  up  to 
the  time  of  bringing  this  suit.  The  spur  track  of  the  appellant 
along  the  south  side  of  lot  12  and  across  the  alley,  was  used  by  it 
during  this  time  upon  which  to  place  and  store  its  cars.  And  there 
is  some  evidence  tending  to  show  that  at  times  the  south  end  of  the 
alley  was  blocked  by  cars  stored  on  this  track.  During  the  time 
that  cars  were  in  place  upon  this  track,  there  is  evidence  which  tends 
to  show  tliat  they  were  stored  there  for  the  purpose  of  loading  and 
being  unloaded,  and  for  this  purpose,  the  appellant  used  lot  No.  12, 
in  driving  its  teams  upon,  so  as  to  reach  the  cars  stored  on  lot  No.  12. ' 
Jjot  No.  12,  except  for  a  short  time  prior  to  the  filing  of  this  suit, 
had  been  vacant  and  unenclosed,  when  upon  the  attempt  of  the 
appellant  to  enclose  same,  appellee  filed  this  suit.  Since  1900,  the 
time  when  the  exemption  from  taxation  of  the  International  Railroad 
expired,  the  appellant  has  paid  taxes  on  lot  12.  And  in  this  con- 
nection it  is  well  to  say  that  there  is  evidence  which  would  justify 
the  inference  that  the  railway  company,  through  its  officials,  either 
knew  of  the  existence  of  such  use  by  the  public,  or  the  use  was  of 
such  a  long  continuous  character  as  to  impute  to  them  notice  that 
the  public  was  so  usinsf  the  property  for  travel. 
Vol,  XLVTT.  Civil-^0. 
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There  is  no  evidence  of  a  formal  dedication  of  this  property  to 
public  nse^  nor  was  any  declaration  to  that  effect  shown;  but,  as 
a  basis  for  the  verdict  and  judgment  below  on  the  issue  of  dedica- 
tion, is  it  contended  that  fencing  the  end  of  the  alley  and  blocking 
the  same  up  by  cars,  coupled  with  the  long  continued  and  unin- 
terrupted use  by  the  public,  with  knowledge,  actual  or  imputed,  was 
sufficient  to  establish  a  dedication. 

If  there  be  merit  in  this  contention,  it  must  be  determined  by  a 
few  simple  rules  of  law  as  applied  to  the  facts.  In  order  to  con- 
stitute a  dedication,  it  is  essential  ''first,  that  there  be  an  intention 
upon  the  part  of  the  proprietor  of  the  land  to  dedicate  the  same  to 
public  use;  second,  that  there  be  an  acceptance  thereof  by  the  public; 
and,  third,  that  the  proof  of  these  facts  be  clear  and  satisfactory. 
The  vital  and  controlling  principle  is  the  animus  donandi,  and  when- 
ever this  is  plainly  manifested  on  the  part  of  the  owner  of  the  soil, 
either  by  formal  declaration  or  by  acts  from  which  it  may  fairly 
be  presumed,  such  as  should  equitably  estop  him  from  denying  such 
an  intention,  the  dedication,  so  far  as  the  owner  is  concerned,  is 
complete.  Without  such  manifestation  of  intention  by  either  of  said 
modes,  it  can  not  be  said  that  a  valid  dedication  is  possible.  To 
make  a  sufficient  dedication  the  proprietor  of  the  soil  must  devote 
the  portion  thereof  intended  for  public  use  to  such  use,  and,  on 
the  part  of  the  public,  it  must  be  accepted  and  appropriated  to  that 
use.  The  acts  on  the  part  of  the  donor  and  the  public  of  an 
intention  to  dedicate,  accept  and  appropriate  the  lands  to  public  use, 
where  the  dedication  is  relied  upon  to  support  some  right,  must  be 
clear.  A  dedication  is  not  an  act  of  omission  to  assert  a  right,  but 
is  the  affirmative  act  of  the  donor,  resulting  from  an  active  and  not 
a  passive  condition  of  the  owner's  mind  on  the  subject.  A  mere 
nonassertion  of  right  does  not  establish  a  dedication,  unless  the 
circumstances  establish  a  purpose  or  intention  to  donate  the  use  to 
the  public.'*  Stacy  v.  Glenn  Ellyn  Hotel  Co.,  8  L.  R.  A-  (Xew 
Series),  968;  Ramthun  v.  Half  man,  58  Texas,  551;  Lamar  County 
V.  Clements,  49  Texas,  354;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Montgomery, 
85  Texas,  67;  Worthington  v.  Wade,  82  Texas,  28;  DeGeorge  v. 
Goosby,  33  Texas  Civ.  App.,  187;  Evans  v.  Scott,  83  S.  W.  Rep., 
877;  Ayres  v.  Fellrath,  5  Texas  Civ.  App.,  559;  San  Antonio  v. 
Sullivan,   4  Texas   Civ.   App.,  451. 

The  mere  acquiescence  of  the  owner  in  the  use  of  unenclosed  lands 
by  the  public  of  a  road  or  way  over  it,  does  not  constitute  a  dedi- 
cation. Worthington  v.  Wade,  Railway  v.  Montgomery,  San  Antonio 
V.  Sullivan,  supra.  And,  as  said  in  Flack  v.  Green  Island,  122  N. 
Y.,  107,  mere  intent  signifies  nothing.  It  must  be  followed  by  acts. 
The  intent  of  the  owner  to  give  must  be  followed  by  an  abandon- 
ment of  his  exclusive  enjoyment  of  the  thing,  and  the  intent  to  accept 
must  be  followed  by  use  and  appropriation  of  it.  And  it. is  said 
that  the  establishment  of  these  essential  facts  must  not  be  left  to 
conjecture,  and  that  when  the  asserted  dedication  rests  upon  an 
estoppel  in  pais,  the  evidence  should  clearly  and  satisfactorily  estab- 
lish the  facta  that  are  necessary  to  its  creation.  9  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  36,  37,  38  and  39;  City  of  San  Antonio  v.  Sullivan; 
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Ayrea  v.  Fellrath;  Ramthun  v.  Half  man,  supra.  Since  by  a  dedi- 
cation valuable  rights  in  lands  pass  from  the  owner,  no  presumption 
of  an  intent  to  dedicate  arises,  unless  it  is  clearly  shown  by  his 
acts  and  declarations,  or  by  a  line  of  conduct,  the  only  reasonable 
explanation  of  which  is  that  a  dedication  was  intended.  9  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  38,  and  the  many  cases  cited  in  the 
notes. 

The  evidence,  when  viewed  in  the  light  of  these  principles,  is,  in  our 
opinion,  not  sufficient  to  sustain  the  verdict  and  judgment  as  to  the 
issue  of  dedication.  The  evidence  is  not  sufficient  to  establish  an 
intent  to  dedicate — that  primary  and  absolutely  essential  element 
that  must  exist  in  order  to  create  the  donation.  It  is  true  that 
affirmative  and  direct  evidence  of  this  fact  is  not  necessary — it  may 
be  shown  by  the  conduct  and  acts  and  the  circumstances  from  which 
it  is  claimed  the  donation  springs.  The  intent  to  dedicate  need  not 
exist  immediately  at  the  time  that  the  public  asserts  a  use;  and  long 
continued  use,  in  connection  with  other  facts,  may  in  cases  be  con- 
sidered sufficient  to  establish  the  intent  to  donate,  although  there 
has  been  no  express  declaration  to  that  effect  by  the  donor.  But 
the  mere  use  by  the  public  of  unenclosed  lands,  or  an  unenclosed  lot 
in  a  city,  without  objection  by  the  owner,  is  not  of  itself  sufficient 
evidence  of  an  intention  to  donate;  and  in  order  to  give  effect  to 
long  and  continued  use  as  some  evidence  tending  to  establish  a 
donation  there  must,  in  addition,  be  shown  some  act  and  conduct 
of  the  owner  which  unequivocally  and  with  some  degree  of  certainty 
tends  to  indicate  that  such  was  his  intention. 

Lot  No.  12  was  vacant  and  unenclosed  when  the  appellant  pur- 
chased it,  and  continued  in  that  condition  during  the  time  involved' 
in  this  controversy,  and  during  the  time  it  was  in  use  by  the  public; 
and  when  we  eliminate  the  mere  use  by  the  public,  with  the  fact  of 
knowledge  upon  the  part  of  the  railway  company,  there  is  left  in 
the  evidence  very  little  that  can  be  given  any  probative  force  in 
tending  to  show  a  purpose,  any  time  during  that  period,  on  the  part 
of  the  railway  company  to  donate  any  portion  of  lot  12  to  the  use 
of  the  public. 

The  other  facts  upon  which  the  appellee  relies  as  having  a  tendency 
to  indicate  an  intention  to  donate  are  susceptible  of  a  construction 
in  favor  of  the  railway  company  consistent  with  a  present  use,  right 
and  claim  of  ownership  of  the  property  in  controversy.  At  the 
time  that  the  public  was  claiming  and  using  a  part  of  the  lot  in 
question,  the  railway  company  was  also  using  a  part  of  it  for  trackage 
purposes,  upon  which  they  stored  their  cars,  and  upon  which  they 
drove  or  had  driven  teams  for  the  purpose  of  loading  and  unloading 
freight  from  and  into  the  cars;  and  during  a  period  of  the  time  in 
which  it  was  clairtied  that  the  property  was  so  being  used  by  the 
public,  the  appellant  was  paying  taxes  on  the  entire  lot. 

Storing  cars  across  the  foot  of  the  alley  and  running  a  chain 
along  the  north  boundary  of  Third  Street  at  the  foot  of  the  alley, 
can  be  given  very  little  force  as  evidence  tending  to  show  a  purpose 
and  intention  to  donate  a  separate  aud  independent  piece  of  property, 
that  is,  a  part  of  lot  12,  to  the  public  as  a  passway.     The  railway 
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company  had  the  right  to  store  its  cars  upon  the  track;  and  if  it 
be  conceded  that  the  permission  from  the  city  to  use  Third  Str^t 
would  not  carry  with  it  the  right  to  cut  off  an  entrance  to  the 
south  end  of  the  alley  by  the  storage  of  cars  or  the  erection  of  the 
posts  and  chain^  it  would  not  be  unreasonable  to  say  that  this  inde- 
pendent act  had  no  connection  with  the  use  of  lot  12  by  the  public, 
or  any  intention  to  donate  that  property  to  such  use.  The  expla- 
nation would  not  be  unreasonable  that  the  alley  was  closed  up  and 
the  cars  stored  there  merely  to  accomplish  some  private  corporate 
purpose  of  the  appellant.  The  cars  may  have  been  stored  there  for 
convenience  in  loading  or  unloading,  or  they  may  have  been  stored 
there  temporarily,  and  the  chain  may  have  been  put  there  for  the 
purpose  of  guarding  the  public  from  danger  in  approaching  the 
tracks  from  the  lot  and  sdley.  But  whatever  may  have  been  the 
purpose,  the  evidence  does  not  in  our  opinion  clearly  and  satisfac- 
torily establish  the  fact  that  the  intention  in  obstructing  the  en- 
trance to  the  alley  was  to  divert  travel  across  the  lot,  and  to  donate 
the  same  to  the  public  for  the  purpose  of  a  passway. 

Therefore  we  are  of  the  opinion  that  so  far  as  the  issue  of  dedi- 
cation is  concerned,  it  is  not  supported  by  the  evidence,  and  the 
trial  court  erred  in  submitting  that  issue  to  the  jury. 

Now,  with  reference  to  the  question  of  prescription,  of  course,  it 
is  conceded  that  there  are  important  elemental  features  that  will 
distinguish  it  from  dedication.  Evans  v.  Scott,  83  S.  W.  Eep.,  877. 
The  foundation  of  the  former  rests  upon  an  adverse,  continuous,  un- 
interrupted use,  of  such  a  nature  as  to  impart  notice  to  the  owner 
for  such  a  period  of  time  as  would  raise  a  presumption  of  grant, 
which  in  this  State  is  held  to  be  ten  years,  our  longest  period  of 
limitation.  Therefore,  it  does  not  follow  from  the  conclusion  that 
as  the  evidence  to  support  dedication  was  insufficient  that  it  was  not 
sufficient  to  authorize  the  trial  court  to  submit  to  the  jury  the  issue 
of  prescription;  and,  as  the  case  will  have  to  be  reversed,  we  with- 
hold comment  upon  the  sufficiency  of  the  evidence  to  establish  pre- 
scription, except  to  say  that,  in  our  opinion,  it  was  sufficient  to  re- 
quire the  court  to  submit  that  issue  to  the  jury. 

There  are  some  assignments  which  complain  of  the  action  of 
the  court  in  overruling  demurrers.  These  assignments  are,  in  our 
opinion,  not  well  taken. 

There  are  some  assignments  in  which  it  is  contended  that  the 
general  charge  of  the  court  is  inconsistent  with  certain  special  in- 
structions given  at  the  request  of  appellant.  After  a  close  compari- 
son of  these  charges,  we  do  not  agree  with  the  appellant  in  its  con- 
tention. 

We  are  also  of  the  opinion  that  there  was  no  error  in  the  action 
of  the  trial  court  in  refusing  to  give  the  special  instruction  set  out 
in  appellant's  16th  assignment  of  error. 

The  question  raised  in  the  19th  assignment  will  likely  not  occur 
upon  another  trial;  but,  however,  an  examination  of  the  record 
leads  to  the  conclusion  that  there  was  no  abuse  of  discretion  by  the 
trial  court  in  declining  to  set  aside  the  verdict  on  the  grounds  stated 
in  tlie  assignment. 
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We  are  inclined  to  the  opinion  that  there  is  merit  in  the  17th 
assignment  of  error,  in  view  of  the  fact  that  we  have  practically  ' 
eliminated  the  issue  of  dedication;  but,  however,  if  dedication  should 
he  an  issue  upon  another  trial,  we  are  inclined  to  the  view  that  the 
general  conduct  of  the  appellant  with  reference  to  enclosing  Third 
Street  on  both  sides  might  be  considered,  but  we  are  unable  to  see 
the  relevancy  of  that  part  of  the  testimony  as  to  what  was  done  with 
reference  to  the  alley  in  the  block  south  of  Third  Street. 

There  are  assignments  which  complain  of  the  verdict  and  judg- 
ment in  establishing  upon  lot  12  the  passway  at  any  particular  place 
and  for  any  particular  width.  If  it  could  be  held  that  the  evidence 
was  sufficient  to  establish  a  prescriptive  way,  the  jury  had  the  right, 
from  all  the  testimony,  to  designate  by  its  verdict  the  particular 
place  at  which  the  way  should  be  established,  giving  its  width. 

Our  conclusion  with  reference  to  the  evidence  relating  to  dedica- 
tion practically  disposes  of  the  questions  raised  in  the  5th,  6th  and 
7tb  assignments  of  error.  But,  however,  we  do  not  wish  to  be  un- 
derstood as  holding  that  a  railway  corporation  could  not  dedicate 
property  to  public  use.  It  may  be  conceded  that  the  property  held 
by  it  necessary  to  the  performance  of  its  public  duties  could  not  be 
donated;  but  here  there  is  nothing  to  indicate  but  that  the  property 
in  question  upon  which  the  way  was  fixed  was  held  by  the  railway 
company  merely  in  its  corporate  capacity,  and  not  essential  or  nec- 
essary to  a  public  use  in  carrying  on  and  conducting  its  public 
business. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded, 

ADDITIONAL    OPINION. 

On  the  last  court  day  we  handed  down  an  opinion  reversing  the 
judgment  of  the  trial  court.  As  shown  in  the  opinion,  appellee 
relied  upon  the  two  issues  of  dedication  and  prescription  as  a  basis 
for  his  action.  The  judgment  reversing  was  based  on  the  ground 
that  the  evidence  as  to  dedication  was  not  suflBcient.  We  also  con- 
strued the  verdict  as  a  general  finding  in  favor  of  the  plaintiflf,  and 
upon  this  assumption  we  reversed,  because  we  held  we  had  no  means 
of  determining  whether  or  not  the  jury  rested  the  verdict  upon  the 
evidence  establishing  the  issue  of  prescription.  After  another  ex- 
amination of  the  record,  and  upon  further  consideration  of  this 
question,  we  have  concluded  that  a  wrong  construction  was  placed 
upon  the  verdict,  in  that  instead  of  being  a  general  finding,  it 
finds  both  issues  in  favor  of  the  plaintiff.  This  being  true,  th'} 
judgment  should  be  affirmed  if  the  evidence  is  sufficient  to  support 
the  issue  of  prescription,  and  if  no  error  of  law  was  committed  at 
the  trial.  In  the  first  opinion  we  held  that,  with  the  exception  of 
the  action  of  the  court  in  submitting  the  issue  of  dedication,  no 
reversible  error  was  pointed  out  by  the  assignments.  We  still  adhere 
to  these  views  and  refer  to  the  original  opinion  in  disposing  of  the 
aasigmnents. 
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The  17th  assignment  complains  of  the  action  of  the  court  in  per- 
mitting evidence  as  to  what  was  done  by  the  appellant  in  obstrncting 
the  south  side  of  Third  Street,  and  in  closing  up  the  alley  in  the 
block  on  the  south  side  of  the  track.  We  think  the  evidence  as 
to  what  was  done  in  closing  up  Third  Street  was  admissible,  but 
doubt  the  admissibility  of  the  evidence  relating  to  the  alley  south  of 
the  depot.  But,  however,  if  it  was  not  admissible,  the  appellant  is  in 
no  position  to  complain,  as  the  objection  is  as  to  the  whole  of  the 
evidence  as  to  what  was  done  south  of  the  track.  If  a  part  of  the 
evidence  relating  to  a  transaction  is  admissible,  although  a  part  is 
not,  a  general  objection  to  the  entire  evidence  is  properly  overruled. 
Furthermore,  the  mere  admission  of  evidence  showing  a  closing  of 
the  alley  in  the  block  south  of  the  track  would  have  little,  if  any, 
effect  in  influencing  a  verdict,  certainly  not  of  sufficient  importance 
upon  which  to  base  a  judgment  of  reversal. 

The  question  remains  whether  the  evidence  upon  the  issue  of 
prescription  is  sufficient  to  support  the  verdict.  We  will  not  discuss 
the  facts  upon  this  subject,  but  merely  hold  that  there  was  sufficient 
evidence  to  support  the  verdict  and  judgment  on  the  issue  of  pre- 
scription. For  the  other  questions  raised  in  the  assignments,  refer- 
ence is  made  to  the  original  opinion. 

Judgment  reversing  and  remanding  is  set  aside,  and  judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  Maley  v.  R.  L.  Mundy  et  al. 

Decided  November  27,  1907. 

Appeal — ^Bond — Jurisdiction. 

Where  a  case  in  which  defendants,  against  whom  plaintiff  recovered 
judj^ent  in  Justice  Court,  appealed  to  the  County  Court,  and  plaintiff,  in  torn, 
appealed  from  a  judgment  therein  in  favor  of  defendants,  an  appeal  bond  or 
affidavit  of  inability,  made  by  defendants  on  their  appeal,  was  necessary  to  give 
jurisdiction  to  the  County  Court,  and  when  it  does  not  appear  in  the  record 
plaintiff's  appeal  from  the  County  Court  must  be  dismissea. 

Appeal  from  the  County  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  Milton  Mays. 

Brightman  £  Upton,  for  appellant. 

W,  A.  Anderson,  tor  appellee   Mundy. 

Thomas  &  McCarty,  for  appellees,  Bailey  and  Paul. 

FISHER,  Chief  Justice.— This  is  a  suit  by  Maley  in  the  Jus- 
tice's Court  of  Precinct  No.  1  of  Tom  Green  County,  against  B.  L. 
Mundy,  E.  E.  Bailey  and  C.  P.  Paul,  to  recover  the  sum  of  $199. 
Upon  trial  in  the  Justice's  Court  verdict  and  judgment  was  in 
plaintiff's  favor  against  the  defendant  Mundy  for  $80,  and  in  favor 
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of  the  defendants  Bailey  and  Paul,  to  the  effect  that  the  plaintiff 
recover  nothing  as  against  them.  There  was  an  appeal  to  the 
County  Courts  and  judgment  was  there  rendered  in  favor  of  all 
the  defendants. 

It  does  not  a£5nnatively  appear  upon  the  face  of  the  record 
whether  the  plaintiff  or  the  defendant  Mundy  appealed  to  the  County 
Court,  but  the  appellant  Maley  has  perfected  his  appeal  from  the 
judgment  of  the  County  Court  to  this  court,  and  he  states  in  his 
brief  that  the  defendants  appealed  from  the  judgment  of  the  Jus- 
tice's Court  to  the  County  Court.  Appellees  Bailey  and  Paul  concur 
in  the  statement  made  by  the  appellant.  Appellee  Mundy  in  his  brief 
does  not  expressly  concur,  but  from  the  manner  in  which  the  ques- 
tions are  treated,  we  conclude  that  the  statement  made  by  the  ap- 
pellant that  they  appealed  from  the  judgment  of  the  Justice's  Court 
to  the  County  Court  is  correct. 

From  a  close  inspection  of  the  record  we  have  not  been  able  to 
discover  that  the  defendants  in  the  Justice's  Court  perfected  their 
appeal  to  the  County  Court  by  executing  an  appeal  bond  or  making 
the  affidavit  required  by  the  statute  in  lieu  thereof.  The  statement 
of  the  appeUant  that  the  defendants  in  the  Justice's  Court  appealed 
from  the  judgment  there  rendered,  being  practically  concurred  in 
by  the  appellees,  must  be  taken  as  a  correct  statement  of  the  fact; 
and,  if  such  is  the  case,  the  judgment  being  in  favor  of  the  ap- 
pellant for  a  sum  recovered,  could  only  be  appealed  from  by  the  de- 
fendants to  the  County  Court  upon  the  execution  of  the  bond  or 
the  making  of  the  required  aflSdavit.  Of  course,  the  proposition 
wiU  not  be  controverted  that  if  the  County  Court-  did  not  acquire 
jurisdiction  there  could  be  no  appeal  to  this  court,  the  case  having 
originated  in  the  Justice's  Court.  And,  as  we  construe  the  authori- 
ties upon  this  subject,  in  connection  with  the  intimation  in  Edwards 
V.  Morton,  92  Texas,  152,  where  a  parly  appeals  against  whom  a 
judgment  for  some  amount  has  been  rendered,  a  bond  or  affidavit 
is  necessary  to  confer  jurisdiction  upon  the  County  Court.  A  different 
rule  obtains  where  tlie  plaintiff  appeals  from  a  judgment  of  the 
Justice's  Court  and  no  amount  is  recovered  against  him  by  cross- 
action  or  otherwise,  and  he  recovers  nothing  against  the  defendants, 
or  a  less  amount  than  he  sues  for.  In  such  a  case,  the  plaintiff 
would  not  be  required,  in  order  to  perfect  his  appeal,  to  execute  an 
appeal  bond.  Edwards  v.  Morton,  92  Texas,  152;  Houston  &  T.  C. 
Ey.  V.  Bed  Cross  Stock  Farm,  91  Texas,  628;  Albritton  v.  First 
Natl.  Bank  of  Mexia,  38  Texas  Civ.  App.,  614. 

In  Bomer  v.  Legg  &  Tindall,  17  Texas  Ct.  Bep.,  988,  based  on  cases 
there  cited,  this  court  held  that  the  essential  facts  to  show  jurisdic- 
tion must  appear  upon  the  face  of  the  record.  If  it  is  true,  which 
fact  is  admitted,  that  the  defendants  against  whom  the  judgment 
was  rendered  in  the  Justice's  Court,  appealed  from  the  judgment  in 
favor  of  the  plaintiff  for  a  certain  amount,  it  was  necessary,  in  order 
to  perfect  that  appeal  and  confer  jurisdiction  upon  the  County 
Court,  that  that  fact  should  appear  from  the  record  by  a  bond  or 
affidavit  as  required.  If,  on  the  other  hand,  appeal  had  been  by 
the  plaintiff  who  was  unsuccessful, .  or  had  appealed  from  a  judgment 
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in  his  favor  for  a  less  amonnt  than  he  sued  for^  it  would  only  have 
been  necessary  to  file  in  the  County  Court  a  transcript  of  the  pro- 
ceedings of  the  Justice's  Court;  for^  as  said  in  Edwards  v.  Moiion, 
in  such  a  case,  no  bond  would  be  required. 

Treating  the  appeal  from  the  Justice's  Court  to  the  County  Court 
as  being  by  the  defendants,  and  it  not  appearing  from  the  record  that 
any  appeal  bond  was  executed  or  affidavit  in  lieu  thereof  made, 
it  is  apparent  that  the  County  Court  did  not  have  jurisdiction;  and, 
if  that  is  the  case,  of  course  this  court  is  lacking  in  jurisdiction, 
and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


C.  W.  Stringer  bt  al.  v.  D.  H.  Holley,  Tax  Collector. 

Decided  November  28,  1907. 

Injunetion — ^Payment  of  Tax  Jndgment. 

Injunction  will  not  lie  at  suit  of  the  county  tax  collector  to  prevent 
the  payment  of  a  judgment  for  delinquent  taxes  to  attorneys  who  recovered 
same  in  the  name  of  the  county  under  contract  with  it.  If  the  contract 
was  unauthorized  such  payment  would  not  discharge  the  judgment  nor  prejudice 
the  county. 

Appeal  from  the  County  Court  of  Franklin  County.  Tried  below 
before  Hon.  D.  H.  Miller. 

R.  E.  Davenport  and  (7.  W.  Stringer,  for  appellant. 

R.  T.  Wilkinson,  for  appellee. 

HODGES,  Associate  Justice. — ^This  suit  was  filed  in  the  County 
Court  of  Franklin  County,  on  the  11th  day  of  December,  1906,  by 
D.  H.  HoUey,  as  tax  collector  of  said  county,  for  the  purpose  of 
enjoining  the  St.  Tx)uis  Southwestern  Railway  Company  from  paying 
over  to  the  appellants,  C.  W.  Stringer  and  J.  E.  Mattinson,  the 
sum  of  three  hundred  dollars  in  satisfaction  of  a  judgment  recov- 
ered against  said  railway  company  in  the  District  Court  of  said 
county,  for  delinquent  taxes  due.  The  petition  was  presented  to 
D.  H.  Miller,  county  judge  of  Franklin  County,  on  the  11th  day  of 
December,  1906,  in  vacation,  and  a  temporary  restraining  order 
granted.  At  the  regular  term  of  court  thereafter  the  cause  was 
tried  before  the  court  without  a  jury,  and  resulted  in  a  judgment 
in  favor  of  the  appellee  for  the  use  and  benefit  of  Franklin  County, 
perpetuating  the  temporary  writ  before  issued,  and  also  awarding  that 
''the  plaintiff,  D.  H.  Holley,  for  the  use  and  benefit  of  Franklin 
County,  do  have  and  recover  of  and  from  the  defendants,  St.  Louis 
Southwestern  Ey.  Co.  of  Texas,  and  C.  W.  Stringer  and  J.  E.  Mat- 
tinson, the  sum  of  $225  and  all  costs  of  suit — ^and  that  the  derk 
pay  over  to  C.  W.  Stringer  the  said  sum  of  $76  in  satisfaction 
hereof.''  From  this  judgment  Stringer  and  Mattinson  have  ap- 
pealed. 
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The  nature  of  the  suit  is  best  stated  in  the  petition  of  the  appel- 
lee, which  is  here  given: 

*'The  State  of  Texas,)     In  the   County   Court   of   Franklin   County, 
County  of  Franklin.)         Texas,  January  Term,  A.   D.   1907. 

"To  the  Hon.   D.  H.   Miller,  County  Judge  of  said   County: 

"Ygur  petitioner,  D.  H.  HoUey,  complaining  of  C.  W.  Stringer 
and  J.  E.  Mattinson  and  the  St.  Louis  S.  W.  Ey.  Co.  of  Texas,  would 
respectfully  represent  and  show  that  the  plaintiff  resides  in  Franklin 
County,  Texas,  and  the  said  C.  W.  Stringer  and  J.  E.  Mattinson 
reside  in  Franklin  County,  Texas,  and  the  defendant,  the  St.  Louis 
S.  W.  By.  Co.  of  Texas,  is  a  corporation  duly  incorporated,  and  has 
an  agent  in  Mt.  Vernon,  Texas,  upon  whom  service  of  citation  may 
be  had. 

"Plaintiff  would  respectfully  represent  and  show  to  the  court  that 
heretofore,  to  wit,  on  the  12th  day  of  August,  A.  D.  1903,  he  was 
and  now  is  and  continuously  hitherto  has  been  the  duly  elected 
and  qualified  tax  collector  of  Franklin  County,  Texas,  and  was 
and  is  entitled  to  collect  and  receive  all  taxes  due  the  county  of 
Franklin. 

'That  on  the  last  named  day  and  date  the  Commissioners  Court  of 
Franklin  County,  Texas,  made  an  order  on  the  minutes  of  said 
court  authorizing  and  empowering  the  said  defendants,  C.  W. 
Stringer  and  J.  E.  Mattinson  to  collect  all  county  taxes  due  the 
county  on  lands  and  other  property  reported  delinquent.  That  by 
the  terms  of  said  order  the  said  defendants  were  to  receive  all 
taxes   collected   for   the   county   as   their   compensation. 

"Plaintiff  would  respectfully  represent  and  show  to  the  court 
that  said  order  is  not  authorized  by  statute  and  is  void  and  can  not 
be  enforced. 

"That  it  is  made  the  duty  of  the  plaintiff  and  the  Commissioners 
Court  have  no  authority  to  take  from  the  plaintiff  the  right  to 
collect  the  said  taxes  and  to  charge  his  legal  fee  therefor.  That  the 
legal  fee  for  said  services  is  expressly  fixed  by  statute,  and  that  said 
court  is  not  authorized  to  pay  any  more  than  is  allowed  by  law. 

"Plaintiff  would  respectfully  represent  and  show  to  the  court  that 
after  making  the  said  order  allowing  the  said  defendants  all  the 
said  county  taxes  the  said  defendants  have  collected  about  the  sum 
of  $500  of  delinquent  taxes  that  are  due  the  county  of  Franklin, 
and  the  plaintiff  is  entitled  to  collect  the  same.  That  the  plaintiff 
can  not  be  exact  as  to  the  amount  that  the  said  defendants  have 
collected,  but  he  estimates  that  the  said  amount  is  about  the  sum 
of  $500  county  taxes.  Plaintiff  would  respectfully  represent  and 
show  to  the  court  that  the  said  Commissioners  Court  of  Franklin 
County  again  on  the  14th  day  of  August,  A.  D.  1906,  made  and 
entered  another  contract  whereby  it  agreed  to  pay  the  said  C.  W. 
Stringer  all  taxes  due  to  the  county  for  taxes  delinquent  from  1884 
until  1900,  and  the  said  C.  W.  Stringer  was  to  collect  all  taxes  due 
for  the  said  time,  and  was  to  make  out  the  rolls  of  the  delinquent 
taxes  for  the  years  1901  to  1905  inclusive.  And  as  compensation 
for  the  services  he  was  to  receive  for  taxes  collected  where  they  were 
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delinquent  all  taxes  due  the  county  for  all  of  said  yeaiB.  That 
as  compensation  for  compiling  the  rolls  for  1901  to  1905  indusive 
he  was  to  receive  ten  percent  of  the  amount  so  collected. 

"That  at  the  next  succeeding  term  of  the  court  the  said  court 
entered  another  order  annulling  the  last  named  order  and  fixing 
the  compensation  of  said  C.  W.  Stringer  at  ten  percent  of  all  taxes 
collected  without  suit,  and  fifteen  percent  additional  on  all  taxes 
collected  by  suit,  and  expressly  ratified  the  compensation  allowed  by 
the  first  of  said  orders. 

^Tlaintiflf  would  respectfully  represent  and  show  to  the  court  that 
he  has  attached  to  this  petition  as  a  part  thereof  certified  copies 
of  all  the  said  orders,  and  has  marked  them  exhibit  A,  B  and  C. 

"Plaintiflf  would  respectfully  represent  and  show  to  the  court  that 
the  said  court  has  no  authority  under  the  law  to  make  the  said 
contract  allowing  the  said  parties  all  the  said  county  taxes  and  he 
alleges  that  the  same  is  void  and  can  not  be  enforced.  That  the 
law  fixes  the  amount  of  compensation  for  the  services  of  such  cases 
and  the  Commissioners  Court  has  no  authority  to  go  beyond  that 
amount.  Plaintiff  would  respectfully  represent  and  show  to  court 
that  heretofore,  to  wit,  on  the  16th  day  of  April,  A.  D.  1906,  the 
said  C.  W.  Stringer  instituted  suit  in  tli«  District  Court  of  Franklin 
County  to  recover  of  the  defendant,  St.  Louis  S.  W.  Ry.  Co.  of  Texas, 
certain  sums  of  money  alleged  to  be  due  the  .county  on  delinquent 
taxes  for  the  years  since  1884.  That  said  suit  was  compromised 
and  an  agreed  judgment  was  entered  therein  wherein  the  said  de- 
fendant, the  St.  Louis  S.  W.  Ry.  Co.  of  Texas,  agreed  to  pay  to 
the  county  the  sum  of  $300  on  delinquent  taxes  for  the  years  from 
1884  up  until  the  filing  of  said  suit.  PlaintifE  would  respectfully 
represent  and  show  to  the  court  that  he  is  entitled  to  collect  the  said 
sum  of  money  for  the  use  of  the  county.  That  the  said  defendants^ 
C.  W.  Stringer  and  J.  E.  Mattinson,  are  elaiming  all  the  said  sum 
of  money  as  their  compensation  for  the  institution  of  the  said  suit. 
That  the  said  defendants,  the  St.  Louis  S.  W.  Ry.  Co.  of  Texas, 
will  pay  the  same  over  to  the  said  defendants  if  not  prevented. 
Plaintiff  would  respectfully  represent  and  show  to  the  court  that  the 
said  defendants,  C.  W.  Stringer  and  J.  E.  Mattinson  are  entitled 
under  the  Acts  of  1905  to  the  sum  of  seventy-five  dollars  for  their 
services  in  the  said  case,  being  twenty-five  percent  thereof,  but  that 
the  balance  due  under  the  said  judgment  rightfully  belongs  to  the 
county  of  Franklin,  and  the  said  defendants  are  not  entitled  to 
collect  the  same. 

"That  heretofore,  to  wit,  on  the  11th  day  of  December,  1906,  the 
Commissioners  Court  of  Franklin  County  made  and  entered  an  order 
requiring  and  authorizing  the  plaintiff  to  institute  suit  for  and  re- 
cover the  said  amounts  against  the  said  defendants. 

''Wherefore  premises  considered  the  plaintiff  prays  for  a  writ  of 
,  injunction  to  issue  restraining  the  said  defendant,  the  St.  Louis 
S.  W.  Ry.  Co.  of  Texas,  from  paying  the  said  sum  of  two  hundred 
and  twenty-five  dollars  to  the  other  named  defendants,  said  sura  being 
the  whole  amount  of  the  judgment  less  their  lawful  commission  of 
twenty-five  percent  and  that  citation  issued  to  the  said  defendants 
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each  and  all  of  them  commanding  them  to  appear  and  answer  this 
petition,  and  that  upon  a  trial  hereof  that  he  have  judgment  against 
the  said  C.  W.  Stringer  and  J.  E.  Mattinson  for  all  said  sums  of 
money  collected  by  them  for  the  county  of  Franklin,  less  their  lawful 
commission,  for  the  use  and  benefit  of  Franklin  County,  and  that  the 
injunction  above  prayed  for  be  made  perpetual  and  that  the  said 
plaintiff  have  judgment  against  the  said  defendant,  the  St.  Louis 
S.  W.  By.  Co.  of  Texas,  for  the  said  sum  of  $225,  and  that  the 
said  defendant,  the  St,  Lotis  S.  W.  Ry.  Co.  of  Texas,  be  required 
by  said  writ  of  injunction  to  pay  the  said  sum  of  $225  over  to  the 
plaintiff  for  the  use  and  benefit  of  the  county  and  for  all  general 
and  special  relief  that  h**  may  be  entitled  to  in  law  or  equity  and 
he  will  ever  pray. 

D.   H.   Holley,   Tax  Collects  , 

Franklin  County.*' 

Ir  18  not  necessary  to  give  the  exhibits  referred  to. 

To  this  petition  the  railway  company  interposed  a  general  demurrer 
and  answered  admitting  the  recovery  of  the  judgment  mentioned  and 
that  it  still  owed  the  sum  therein  specified,  tendered  the  money  into 
court  and  asked  that  the  plaintiff  and  the  defendants.  Stringer  and 
Mattinson  be  required  to  litigate  their  respective  rights  to  the  col- 
lection of  money  so  deposited.  Appellants,  Stringer  and  Mattinson, 
answered  by  plea  in  abatement,  alleging  that  the  appellee  could  not 
bring  this  action  in  his  own  name,  but  that  it  should  have  been 
brought,  if  at  all,  in  the  name  of  Franklin  County.  They  also  de- 
murred generally  to  the  petition,  and  pleaded  specially  matters  not 
necessary  here  to  mention. 

It  is  manifest  from  these  pleadings  that  this  is  purely  an  action 
for  an  injunction  to  restrain  the  appellants  from  collecting  the  judg- 
ment obtained  against  the  railway  company  for  delinquent  taxes  due 
Franklin  County.  In  our  opinion  the  general  demurrer  should  have 
been  sustained  by  the  trial  court,  and  the  temporary  writ  theretofore 
issued  dissolved.  Admitting  all  that  the  appellee  alleges  to  be  true, 
it  amounts  practically  to  this — a  judgment  had  been  recovered  in 
the  name  of  the  State  of  Texas  against  the  railroad  company  for 
delinquent  taxes  amounting  to  the  sum  of  $300;  that  this  railroad 
company  is  about  to  pay  that  sum  over  to  a  person  imauthorized  by 
law  to  receive  it.  Appellee  concludes  from  this  that  he,  as  the  tax 
collector  of  Franklin  County,  has  the  right  to  have  this  contemplated 
payment  by  the  railroad  company  to  such  unauthorized  person  en- 
joined. Evidently  he  bases  his  application  for  a  writ  of  injimction 
upon  the  assumption  that  if  this  payment  is  not  prevented  by  some 
restraining  power  the  county  will  lose  the  amount  of  taxes  so  paid 
by  the  company,  and  that  the  remedy  by  injunction  is  the  only 
adequate  and  complete  remedy  available  under  the  circumstances. 
If  this  assumption  were  true,  then  there  might  be  reasons  sufficient 
for  an  injunction  to  issue  at  the  instance  of  the  proper  party  to 
restrain  this  payment  to  an  unauthorized  person.  But  the  assump- 
tion is  utterly  without  foimdation,  and  is  wholly  gratuitous.  The 
railroad  company  owes  the  county  of  Franklin  the  sum  of  $300  as 
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taxes;  this  debt  is  evidenced  by  a  judgment;  the  company  desires 
to  make  payment  of  this  amount  to  the  county.  It  must  select  at 
its  peril  the  proper  person  to  whom  to  make  its  payment.  If  it 
should  make  payment  to  one  who  is  not  authorized  by  law  to  receive 
and  receipt  for  taxes  paid  under  such  circumstances,  as  appellee 
alleges  would  be  the  case  if  pa3rment  were  made  to  the  appellants, 
then  the  rights  of  Franklin  County  are  in  no  wise  affected,  the  debt 
not  being  thereby  discharged.  The  county's  claim  could  still  be  en- 
forced against  the  railroad  company  by  proceeding  to  collect  the 
judgment  in  the  usual  way.  If  the  county  would  lose  nothing  by 
the  improper  payment  of  this  sum  of  money,  then  we  do  not  under- 
stand how  there  could  be  any  grounds  for  the  issuance  of  the  writ 
of  injunction  in  this  suit.  If  appellants  have  the  right  to  collect 
the  claim  for  taxes,  as  evidenced  by  the  judgment,  then  it  is  clear 
that  no  writ  of  injunction  should  issue  restraining  them  from  the 
exercise  of  that  right. 

We  think  the  County  Court  erred  in  perpetuating  the  temporary 
writ  of  injunction  theretofore  issued  and  in  not  sustaining  the  gen- 
eral demurrers  filed  to  the  appellee's  petition.  We  do  not  wish  to 
be  understood  as  in  any  way  passing  upon  the  other  issues  presented 
by  the  other  assignments  of  error  in  this  case,  or  that  the  suit 
should  have  been  brought  in  the  name  of  the  county  instead  of  in 
the  name  of  the  appellee,  as  the  tax  collector.  In  the  disposition 
we  make  of  the  case  it  is  not  necessary  to  decide  those  questions.  We 
merely  decide  that  upon  appellee's  own  statement  of  his  cause  of 
action,  he  is  not  entitled  to  the  writ  applied  for. 

This  is  in  no  sense  a  suit  for  the  recovery  of  a  personal  judgment 
against  any  of  the  parties,  as  the  form  of  the  judgment  would 
seem  to  indicate.  According  to  the  facts  alleged  in  the  petition,  no 
such  conditions  existed  as  would  warrant  any  such  judgment.  Judg- 
ment had  already  been  recovered  against  the  railroad  company  for 
the  amount  involved,  and  the  latter  stood  ready  to  pay  it  over  to 
the  county.  Hence  no  additional  personal  judgment  for  the  same 
sum,  or  any  part  thereof,  was  necessary  or  could  have  been  ren- 
dered. Stringer  and  Mattinson,  according  to  the  allegations  of  the 
appellee,  a);  that  time  had  no  part  of  the  money  in  their  possession, 
and  were  therefore  not  amenable  to  any  such  recovery  as  is  awarded 
by  the  court.  The  form  of  the  judgment  is  probably  due  to  the 
effort  of  the  court  to  apportion  the  sum  paid  into  court  by  the  rail- 
road company,  between  Stringer  and  the  appellee,  based  upon  the 
holding  that  Stringer  was  entitled,  under  his  contract  with  the 
Commissioners  Court,  to  twenty-five  percent  of  the  sum  collected. 

From  the  nature  of  the  suit  and  the  undisputed  facts  alleged  in 
the  pleadings  on  both  sides,  the  appellee  coidd  not  so  amend  his 
pleading  as  to  state  a  right  to  the  remedy  he  seeks;  and  for  that 
reason  the  case  should  here  be  finally  disposed  of.  The  judgment 
of  the  County  Court  is  therefore  reversed,  the  writ  of  injunction  dis- 
solved and  the  cause  dismissed,  and  all  costs  of  this  court  and  of 
the  County  Court  are  taxed  against  the  appellee. 

Reversed   and   dismissed. 
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H.  E.  Walker  v.  L.  B.  Ebwin. 

Decided  November  28,  1007. 

1. — ^Deed — ^DeUvery  and  Aooeptanoe.   ' 

Both  delivery  and  acceptance  of  a  deed  may  be  shown  by  circumstanceB ; 
the  delivery  may  be  to  another  for  benefit  of  the  grantee;  and  acts  of  the 
latter  showing  an  intention  to  receive  the  title  may  establish  acceptance; 
the  paper  need  not  be  actually  transferred,  and  the  question  of  delivery  becomes 
sometimes  one  of  intent  to  oe  determined  by  the  jury. 


S.-^Same — ^Proof — ^Peremptory  Charge. 

Evidence  in  relation  to  a  deed  of  gift  by  a  mother  to  a  son  and  daughter 
reserving  a  life  interest  in  the  grantor,  and  which,  after  admowledging,  she 
placed  in  a  trunk  accessible  to  the  daughter  as  well  as  herself,  with  dedarations 
before  executing  it  that  it  would  be  delivered  to  the  daughter  for  execution 
for  her  and  the  son,  and  after  execution  that  it  was  in  possession  of  the  daughter 
who  could  have  had  it  recorded,  held  sufficient  to  justify  the  submission  of  the 
issue  as  to  its  delivery  and  acceptance,  and  rendered  a  peremptory  instruction 
on  the  assumption  that  there  had  been  no  delivery  when  it  was  idfterwards 
burned  by  the  grantor,  improper. 


8. — Same — ^£ftoppel. 

Where  a  former  statement  by  a  party  deraignins  title  under  a  deed, 
now  claimed  by  him  to  have  been  delivered,  accepted  and  to  have  passed 
title,  that  he  did  not  claim  title  under  it,  relied  on  as  estopping  him  from 
asserting  title  against  one  purchasing  on  the  strength  of  such  disclaimer, 
was  explained  by  him  as  having  been  only  that  he  then  claimed  no  present 
right  as  against  the  grantor  because  she  had  retained  a  life  interest  and  was 
still  living,  the  question  of  estoppel  was  one  for  the  jury,  and  a  peremptory 
instruction  against  him  was  imwarranted. 

4. — ^Estoppel — ^Evidence — ^Hearsay. 

On  the  issue  of  plaintiflfs  estoppel  by  testimonv  given  in  a  suit  between 
other  parties  disclaiming  title  in  nimself  to  the  land  in  controversy,  what 
he  was  reported  to  defendant  by  others  to  have  testified  to  on  that  trial,  was 
hearsay  and  inadmissible. 

5. — ^Evidence — ^Agreed  Judgment. 

A  judgment  by  agreement  between  third  parties  was  not  admissible  to 
tax  defendant  with  knowledge  that  the  matters  so  settled  by  agreement  had 
been   judicially   determined. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

Sturgeon  &  Moore  and  TFm.  Hodges,  for  appellant. — The  question 
of  delivery  of  a  deed  being  one  of  fact  dependent  upon  the  intent  of 
the  grantor,  evidence  that  the  grantor  in  this  suit  had  executed  and 
acknowledged  a  deed  conveying  the  property  in  controversy  to  the 
plaintiff,  and  had  afterward  stated  that  she  had  so  conveyed,  and 
that  plaintiff's  sister  could  have  the  deed  recorded  any  time  she 
wanted  to  do  so,  were  facts  sufficient  to  sustain  a  finding,  that  there 
had  been  a  delivery  of  the  deed  in  question,  and  the  issue  should 
have  been  submitted  to  the  jury.  Lord  v.  New  York  Life  Ins.  Co., 
95  Texas,  216;  Hubbard  v.  Cox,  76  Texas,  239;  Elliott  v.  Morris, 
98  S.  W.  Rep.,  221;  Griffis  v.  Payne,  47  S.  W.  Rep.,  973-4;  13 
Cvc,  660-1;  Bunnell  v.  Bunnell,  64  S.  W.  Rep.,  424;  Gould  v.  Day, 
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94  IT.  S.,  405;  24  Law.  Ed.,  232;  3  Washburn  on  Beal  Prop.  (3d 
ed.).     Top  page  255  to  257. 

The  question  as  to  whether  or  not  the  facts  were  sufficient  to 
amount  to  an  estoppel  was  a  disputed  issue  of  fact  about  which  the 
testimony  was  conflicting  and  the  court  should  have  submitted  that 
issue  to  the  jury.  McLaren  ▼.  Jones,  89  Texas,  131;  Wortbam  \r. 
Thompson,  81  Texas,  348;  Page  v.  Amim,  29  Texas,  72;  Steed  v. 
Petty,  65  Texas,  490;  Bynum  v.  Preston,  62  S.  W.  Bep.,  428; 
Nichols  V.  Crosby,  87  Texas,  443. 

The  testimony  of  Dohoney  and  Hodges  was  hearsay,  immaterial 
and  irrelevant;  and  even  if  the  facts  testified  to  were  true  they  con- 
stituted no  grounds  of  estoppel,  that  being  the  only  purpose  for 
which  it  was  offered,  or  could  be  considered  by  the  court  McLaren 
v.  Jones,  89  Texas,  134;  Wortham  y.  Thompson,  81  Texas^  350; 
McDow  V.  fiabb,  56  Texas,  160;  2  Pomeroy  Equity  Jurisprudence 
(3d  ed.),  sees.  805  to  810. 

It  was  error  for  the  court  to  permit  the  witness  Skidmore  to  testify 
as  in  this  instance,  when  the  grantor  said  she  wanted  title  to  rest. 
Lott  V.  Kaiser,  61  Texas,  672. 

Hale,  Allen  dc  Dohoney,  toir  appellee. — There  was  no  evidence  show- 
ing delivery  of  the  instrument  to  appellant,  or  anyone  for  him^ 
nor  acceptance  thereof.  Tuttle  v.  Turner,  28  Texas,  774;  McLaughlin 
V.  McManigle,  63  Texas,  556;  Hubbard  v.  Cox,  76  Texas,  243; 
Blackman  v.  Schierman,  51  S.  W.  Bep.,  888;  Steffian  t.  Milmo 
Nat.  Bank,  69  Texas,  517;  Gatt  v.  Shive,  82  S.  W.  Rep.,  303; 
Koppelmann  v.  Koppelmann,  94  Texas,  44;  Sutton  ▼.  Gibson  (Ky.), 
84  S.  W.  Rep.,  336;  Mudd  v.  Dillon  (Mo.),  65  S.  W.  Sep.,  975;  1 
Devlin  on  Deeds,  sec.  285;  1  Beach  on  Contracts,  sec  71. 

The  instrument  in  controversy  having  been  destroyed  before  appel- 
lant was  aware  of  its  existence,  it  amounted  to  an  unaccepted  gift, 
which  was  revokable.  And  he,  upon  being  informed  of  it,  having 
declined  to  claim  anything  under  it,  but  having  rejected  and  re- 
pudiated ity  and  acquiesced  in  its  destruction  by  his  mother,  no  title 
ever  passed  to  him  thereby.  Lapowski  v.  Smith,  1  Texas  Civ.  App., 
391;  Djeus  v.  Hart,  2  Texas  Civ.  App.,  354;  Hibberd  v.  Smith,  56 
Am.  Rep.,  735-6;  Treadwell  v.  Buckley,  4  Am.  Dec.,  225;  Lady 
Superior  v.  McXamara,  49  Am.  Dec.,  187;  1  Devlin  on  Deeds,  sec. 
276;  1  Beach  on  Contracts,  sec.  71;  13  Cyc,  567,  note  34. 

Appellant  having  stated  to  Wood,  appellee's  grantor,  that  he  did 
not  claim  anything  under  the  deed  in  controversy  before  said  Wood 
bought  the  land  in  controversy,  and  having  stated  on  the  witness 
stand  in  the  trial  of  the  case  of  Nix  v.  Walker,  that  he  did  not  so 
claim,  of  which  said  Wood  was  informed,  and  said  Wood  having  in 
good  faith  bought  said  land  from  Mrs.  Walker  and  paid  a  valuable 
consideration  therefor,  relying  upon  said  statements,  appellant  is 
estopped  from  now  claiming  said  land.  Westbrook  v.  Guderian,  3 
Texas  Civ.,  406;  Finks  v.  Buck,  27  S.  W.  Rep.,  1096;  Kiersky  v. 
Nichols,  29  S.  W.  Rep.,  72;  First  Nat.  Bank  v.  McCord,  39  S.  W. 
Rep.,  1003;  Herman  on  Estoppel,  sec.  953;  2  Pomeroy's  Eq.  Jur., 
sec.  805. 
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Upon  the  issue  of  estoppel,  evidence  that  appellee's  grantor^  before 
buying  the  land  in  controversy,  made  inquiry  and  ascertained  from 
the  attorneys  trying  a  suit  to  establish  the  deed  in  controversy  that 
appellant  was  a  wi&ess  in  that  case,  and  stated  on  the  witness  stand 
that  he  knew  nothing  about  the  deed  until  after  its  destruction, 
and  that  he  did  not  claim  anything  under  it,  was  admissible  for 
the  purpose  of  showing  that  he,  in  good  faith,  relied  upon  appel- 
lant's statements,  and  acted  upon  them  in  buying  the  land  in  con- 
troversy. Westbrook  -v.  Ouderian,  3  Texas  Civ.  App.,  406,  and  au- 
thorities cited. 

WILLSON,  Chief  Justice. — ^The  suit  was  brought  by  appellant 
against  appellee  to  try  the  title  to  36  2-3  acres  of  land,  part  of  the 
M.  Click  survey,  in  Lamar  County.  Appellant's  petition  contained 
the  allegations  usually  made  in  the  statutory  suit  of  trespass  to  try 
title.  Appellee's  answer  was  a  general  demurrer,  a  plea  of  not  guilly 
and  a  general  denial  of  the  truth  of  the  allegations  in  the  petition. 
On  a  trial  had  in  the  District  Court  of  Lamar  County,  at  appellee's 
instance,  the  jury  was  peremptorily  instructed  to  return  a  verdict 
in  his  favor.  In  accordance  with  such  a  verdict,  on  January  2, 
1907,   a  judgment  was  rendered  against   appellant. 

By  an  instrument  in  writing  dated  November  1,  1897,  Mrs.  E.  A. 
Walker,  a  widow,  divided  into  two  parts  a  tract  of  land  then  owned 
by  her,  and  conveyed  to  her  daughter  EflSe,  who  afterwards,  in 
1899  or  1900,  married  E.  T.  Nix,  one  of  the  parts;  and  to  her  son 
(appellant)  the  other  part,  which  included  the  land  in  controversy. 
By  the  terms  of  the  instrument  the  estate  thereby  passed  to  her 
children  in  the  land  was  not  to  commence  until  Mrs.  Walker's  death, 
she  reserving  to  herself  the  use  of  the  land  during  her  life.  The 
execution  of  the  document  was  duly  acknowledged  by  Mrs.  Walker; 
and  after  executing  it  she  wrapped  it  in  a  cloth  and  placed  it  in  a 
trunk  kept  at  her  home.  About  1900,  because  of  some  difference 
between  her  and  her  son-in-law  Nix,  she  took  the  instrument  from 
the  trunk,  carried  it  to  the  home  of  one  of  her  neighbors  and 
there  by  burning  destroyed  it.  Afterwards,  but  when  does  not  ap- 
pear from  the  record,  she  conveyed  the'  land  to  J.  W.  Walker,  an- 
other son,  whom,  on  February  16,  1904,  she  joined  in  a  deed  con- 
veying same  to  R.  E.  Wood,  who,  by  a  deed  dated  February  27, 
1904,  conveyed  same  to  appellee.  Mrs.  Walker  died  May  27,  1904, 
being  then  72  years  of  age.     This  suit  was  instituted  June  8,  1904. 

By  his  fifth  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  peremptorily  instructing  the  jury  to  return  a  verdict 
for  appellee.  This  assignment  should  be  overruled  if  it  appears 
from  the  evidence  in  the  record  that  ordinary  minds  reasonably  could 
have  reached  no  other  conclusion  than  that  the  instrument  executed 
by  Mrs.  Walker  in  1897,  never  became  effective  as  a  conveyance  be- 
cause not  a  deed;  or  if  a  deed,  because  never  delivered  to  and  ac- 
cepted by  appellee.     (Lord  v.  New  York  Life  Ins.  Co.,  95  Texas,  216.) 

At  the  time  the  trial  was  had  the  instrument  referred  to  had  been 
destroyed.  The  evidence  in  the  record  as  to  its  form  and  contents 
is  meagre,  but  sufficient,  we  think,  prima  facie,  to  establish  it  as  in 
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form,  and^  if  delivered^  in  its  effect  a  deed.  We  therefore  shall  so 
treat  and  designate  it.  (Martin  y.  Faries^  22  Texas  Civ.  App.,  539; 
Jenkins  y.  Adcock,  6  Texas  Civ.  App.,  466;  GriflBs  v.  Payne,  92 
Texas,  293;  Griffis  v.  Payne,  22  Texas  Civ.  App.,  519;  Matthews 
V.  Moses,  21  Texas  Civ.  App.,  494;  Bombarger  v.  Morrow,  61  Texas, 
417;  Chrisman  v.  Wyatt,  7  Texas  Civ.  App.,  40;  Lockridge  v.  Mc- 
Common,  90  Texas,  234.) 

The  question  then  follows:  Did  the  evidence  present  an  issue  as  to 
the  delivery  of  the  deed,  which  it  was  the  duty  of  the  court  to  submit 
to  the  jury? 

Briefly  stated,  the  evidence  in  the  record  bearing  on  the  issue  as  to 
whether  the  deed  was  delivered  to  and  accepted  by  appellant  was  as 
follows : 

Prior  to  the  time  Mrs.  Walker  executed  the  deed  she  had  frequently 
talked  with  appellant  about  conveying  the  land  to  him  and  to  his  sis- 
ter EiBe.  In  1894,  when  appellant,  after  an  absence  of  several  weeks, 
visited  his  mother  at  her  home,  she  stated  to  him  that  she  would  make 
him  a  deed  to  the  land,  if  he  would  remain  with  her  long  enough. 
Appellee,  in  reply  to  this  offer,  stated  that  he  could  not  stay — ^that  he 
had  to  leave  the  next  morning — and  then  suggested  to  her  that,  if  she 
wished  to  do  so,  she  could  make  the  deed  after  he  left  and  turn  it  over 
to  his  sister  EflBe,  as  such  an  arrangement  would  be  all  right  with  him. 
Her  reply  was  that  she  would  do  so.  Appellant  left  his  mother's  home 
the  morning  following  this  conversation  with  her,  and  did  not  know 
until  about  1900  that  his  mother  had  made  the  deed.  He  learned  of  it 
then  in  connection  with  information  conveyed  to  him  to  the  effect  that 
his  mother,  after  executing  the  deed,  had  destroyed  it,  and  in  connec- 
tion with  an  invitation  from  his  sister,  Mrs.  Nix,  to  join  her  in  a  suit 
she  contemplated  bringing  to  establish  the  deed.  On  November  1, 
1897,  at  the  time  she  executed  the  deed,  Mrs.  Walker  stated  to  the 
notary  engaged  by  her  to  prepare  it  that  she  wanted  appellant  and  her 
daughter  Effie  to  have  the  land,  and  wished  the  deed  to  be  executed 
by  her  so  written  as  at  her  death  to  vest  title  in  them  to  the  respective 
parts  of  the  tract  to  be  conveyed  to  them  by  her.  The  notary  pre- 
pared tlie  deed  accordingly.  After  executing  it,  she  asked  the  notaiy 
"what  was  the  best  thing  to  do  with  it,**  and  he  suggested  to  her  to 
take  it  and  lock  it  up  in  her  trunk,  and  let  it  remain  there  until  her 
death,  when  the  parties  interested  would  find  it.  She  told  him  that 
she  would  do  so.  In  accordance  with  the  advice  given  her  by  the  no- 
tary, Mrs.  Walker  did  place  the  deed  in  a  trunk,  which  during  her 
lifetime  had  belonged  to  a  deceased  daughter,  and  which  was  equally 
accessible  to  Mrs.  Walker  and  to  her  daughter  Effie.  In  a  conversa- 
tion had  with  Mrs.  Holcomb,  in  1898,  Mrs.  Walker  declared  that  she 
had  given  the  land  to  appellant  and  to  her  daughter  Effie,  and  that  the 
latter  had  the  deed  upstairs  in  a  trunk,  and  could  have  it  recorded 
when  she  wished  to.  In  this  conversation  she  explained  to  Mrs.  Hol- 
comb that  she  had  made  a  deed  instead  of  a  will,  because  a  will  "could 
be  destroyed,  and  that  a  deed  could  not  be.'*  On  an  occasion  when  Mrs. 
Walker  and  her  daughter  Effie  were  starting  to  town  the  latter  asked 
her  if  she  would  take  the  deed  and  have  it  recorded.  Mrs.  Walker  re- 
plied that  she  would  take  it  some  other  time  for  that  purpose.     At 
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the  time  she  destroyed  the  deed  Mrs.  Walker  stated  to  her  neighbor 
that  no  one  had  ever  seen  it  except  herself  and  the  notary  who  wrote 
it.  Mrs.  Nix  testified  that  she  had  read  it  and  seen  it  frequently  in 
the  trunk.  After  Mrs.  Walker  destroyed  the  deed,  her  daughter^  Mrs. 
Nix,  brought  suit  to  establish  it,  or  to  recover*  the  title  to  and  posses- 
sion of  the  land,  which  does  not  clearly  appear  from  the  record.  A 
trial  of  the  daughter's  suit  was  had  iii  October,  1900.  Appellant  was 
not  a  party  to  that  suit — having  declined  to  join  his  sister  in  its  insti- 
tution— ^but  was  present  at  the  trial  and  testified  as  a  witness  for  his 
mother.  On  this  trial  Mrs.  Walker  testified  that  she  had  never  deliv- 
ered the  deed  to  any  one,  that  she  had  never  given  any  person  the  right 
to  take  it  out  of  her  trunk,  and  that  she  had  a  right  to  bum  it  as  she 
had  done.  On  the  same  trial  appellant  testified  that  he  knew  his 
mother  had  burned  the  deed — ^that  he  did* not  and  had  not  questioned 
her  right  to  do  so — that  he  had  not  repudiated  her  action  in  burning 
it — ^that  he  did  not  know  whether  he  had  recognized  her  right  to  bum 
it  or  not,  etc.  He  also  testified  at  the  trial  of  that  suit,  according  to 
the  testimony  of  witnesses  in  this  one,  that  he  did  not  claim  the  land 
under  the  deed;  and,  according  to  the  testimony  of  E.  E.  Wood,  to 
whom  the  land  was  conveyed  by  J.  W.  Walker,  as  before  stated,  made 
a  similar  statement  to  him.  In  his  testimony  on  the  trial  of  the  pend- 
ing suit  appellaut  explained  that  he  understood,  and  thought  his 
mother  at  the  time  understood^  that  her  daughter's  suit  was  to  recover 
the  immediate  possession  of  the  land;  that  the  rights  claimed  by  him 
in  the  land  he  understood  accrued  at  his  mother's  death,  etc.  On  the 
trial  of  the  pending  suit  he  further  testified  that  his  mother  never  said 
anything  to  him  about  taking  the  land  away  from  him;  that,  on  the 
contrary,  during  the  trial  of  her  daughter's  suit,  she  assured  him  she 
was  not  trying  to  dispossess  him  of  the  land  or  to  affect  his  right  to 
it,  but  intended  him  to  have  it.  At  that  time,  appellant  testified,  his 
mother  was  old  and  feeble.  It  further  appeared  from  appellant's  testi- 
mony on  the  trial  of  the  pending  suit,  that  at  the  time  the  daughter's 
suit  was  tried  he  knew  that  his  mother  had  endeavored  to  sell  the  land 
to  Bob  Wood.  He  learned  this,  he  thought,  from  the  letter  Mrs.  Nix 
wrote  him,  suggesting  that  he  join  her  in  her  suit. 

We  think  the  testimony  recited  made  it  the  duty  of  the  court  to  sub- 
mit to  the  jury  the  issue  as  to  whether  the  deed  made  by  Mrs.  Walker 
in  1897  had  been  delivered  to  and  accepted  by  the  grantees  therein; 
and  that  the  court  erred  in  peremptorily  instructing  a  verdict  for  ap- 
pellee, imless  it  was  proper  to  do  so,  notwithstanding  the  evidence  bear- 
ing on  the  question  of  delivery  and  acceptance,  on  the  issue  as  to  an 
estoppel,  hereafter  to  be  discussed. 

To  operate  as  a  conveyance  it  is  as  necessary  that  a  deed  be  deliv- 
ered to  the  grantee  as  it  is  that  it  be  executed  by  the  grantor.  (Stef- 
fian  y.  Milmo  Nat.  Bank,  69  Texas,  518.)  It  is  also  essential  to  its 
operation  as  a  conveyance  that  the  deed  be  accepted  by  the  grantee. 
(Tuttle  V.  Turner,  28  Texas,  759.)  But  both  delivery  and  acceptance 
may  be  established  by  circumstances.  Actual  manual  delivery  need 
not  be  shown  (Hubbard  v.  Cox,  76  Texas,  239 ;  Bimnell  v.  Bunnell,  64 
S.  W.  Bep.,  424),  and  any  words  or  acts  showing  an  intention  to  re- 
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ceive  the  title  will  be  sufficient  to  prove  an  acceptance.  (Grould  v.  Day, 
94  U.  S.,  405.)  It  is  not  necessary  that  the  delivery  should  be  made 
by  the  grantor  to  the  grantee  in  person.  A  delivery  to  a  third  person 
for  the  use  and  benefit  of  the  grantee  is  effective  if  accepted  by  the 
grantee.  (Elliott  v.  Morris,  98  S.  W.  Eep.,  221.)  Whether  in  a  given 
case  the  deed  was  delivered  or  not  is  to  be  determined  by  looking  to  the 
intent  of  the  grantor  as  evidenced  by  his  acts  or  words,  or  both.  Did 
he  intend  to  divest  himself  of  the  title  ?  If  so,  the  deed  should  be  held 
to  have  been  delivered.  In  the  case  of  Bunnell  v.  Bunnell,  cited  above, 
the  Supreme  Court  of  Kentucky  says:  "No  particular  form  of  proce- 
dure is  required  to  effect  a  delivery.  It  is  not  essential  that  the  paper 
be  actually  transferred.  If  the  grantor,  when  executing  it,  intends  it 
as  a  delivery,  and  this  is  known  to  and  understood  by  the  grantee,  and 
they  treat  the  estate  as  having  actually  passed  thereby,  it  will  have 
that  effect,  though  the  instrument  be  left  in  the  possession  of  the  bar- 
gainer.^* 

In  Elliott  V.  Morris,  98  S.  W.  Eep.,  221,  the  delivery  of  the  deed  was 
held  to  have  been  sufficiently  shown,  although  the  creditor  to  whom  it 
was  made  had  not  been  notified  of  its  execution,  where  the  grantor,  on 
receiving  a  lettei*  from  his  creditor  offering  a  certliin  price  for  the  land 
and  telling  him  to  go  to  his  attorneys  and  fix  it  up,  accepted  the  offer, 
and  went  to  the  attorneys  and  executed  a  deed  which  they  placed 
among  the  creditor's  papers. 

In  Lord  v.  New  York  Life  Ins.  Co.,  95  Texas,  216,  an  insurance 
policy  had  been  issued  to  Lord,  payable  to  his  executors,  administrators 
or  assigns.  His  sister  Kate  claimed  the  policy  had  been  given  to  her. 
Eepeated  declarations  of  Lord's  that  the  policy  belonged  to  her  was 
the  only  evidence  produced  in  her  behalf.  The  policy  had  never  been 
manually  delivered  to  her,  so  far  as  the  testimony  showed,  but  had  been 
kept  among  Lord's  papers.  The  Court  of  Civil  Appeals  having  affirmed 
a  judgment  of  the  trial  court  in  favor  of  the  sister,  the  question  as  t^ 
the  sufficiency  of  the  evidence  to  support  the  judgment  was  certified  to 
the  Supreme  Court,  and  it  was  there  held  to  be  sufficient  to  require 
its  submission  to  a  jury.  In  passing  on  the  question  certified,  the  Su- 
preme Court  said:  "It  can  not  be  true  that  it  belonged  to  his  sister 
Kate,  or,  in  the  language  used — ^that  it  was  hers,  or  Kate's,  as  stated 
by  one  witness — ^unless  Lord  had  given  it  to  her,  and  had  actually  de- 
livered it,  becausp  the  right  of  property  could  not  have  been  passed 
without  such  act  of  delivery." 

Keeping  in  view  the  principles  of  law  announced,  and  the  illustra- 
tive cases  cited,  we  think  it  is  clear  that  the  court  should  have  sub- 
mitted to  the  jury  the  question  as  to  whether  the  deed  made  by  Mrs. 
Walker  had  been  delivered  or  not.  According  to  this  testimony  re- 
cited, before  executing  the  deed  she  had  repeatedly  declared  her  inten- 
tion to  give  the  land  in  controversy  to  appellant ;  in  1894  had  proposed 
to  make  the  deed  if  he  would  stay  with  her  long  enough  to  enable  her 
to  do  so;  had  assured  him,  in  response  to  his  suggestion  that  if  she 
wished  to  do  so  she  could  make  it  in  his  absence,  and  deliver  it  when 
made  to  his  sister  for  him,  that  she  would  do  so ;  in  1897  actually  made 
it,  as  she  had  declared  she  would;  and  according  to  the  testimony  of 
Mrs.  Nix  and  Mrs.  Holcomb,  after  having  made  it,  declared  that  she 
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had  given  the  land  to  her  daughter  Effie  and  appellant^  and  that  her 
daughter  Effie  then  had  the  deed  upstairs  in  a  trunks  and  could  have 
it  recorded  if  she  wished  to.  The  credibility  of  the  witnesses  who  fur- 
nished the  testimony  recounted,  and  the  weight  to  be  given  their  testi- 
mony, were  for  the  jury  alone  to  determine.  If  the  issue  had  been  sub- 
mitted to  them,  and  they  had  found  in  favor  of  appellant's  contention 
that  the  deed  had  been  delivered,  could  it  be  said  that  their  verdict 
was  without  evidence  to  support  it?  Would  it  not  then  be  pertinent 
to  inquire  in  support  of  such  a  finding  by  the  jury:  If  the  daughter 
had  the  deed,  and  the  right  to  have  it  recorded,  as  the  jury  might  have 
believed,  how  did  she  acquire  such  possession  and  right?  If  it  was  in 
any  other  way  than  by  a  delivery  of  the  deed  to  her  by  Mrs.  Walker, 
with  the  intent  and  for  the  purpose  of  passing  the  title  to  the  land,  it 
would  have  to  be  answered  from  the  record  before  us  that  it  does  not 
show  it.  In  the  absence  of  an  explanation  showing  such  possession  and 
right  in  the  daughter  to  be  consistent  with  Mrs.  Walker's  continue^ 
ownership  of  the  title  to  the  land,  could  it  then  be  said  that  such  pos- 
session and  right  in  the  daughter,  in  connection  with  other  evidence  in 
the  record  which  the  jury  might  have  believed,  was  not  sufficient  to 
support  their  finding?  Without  undertaking  to  answer  these  questions, 
it  is  sufficient  to  say  that  the  testimony  presented  a  question  about 
which  ordinary  minds  might,  with  reason,  have  differed;  and  for  this 
reason  the  issue  made  by  it  should  have  been  submitted  to  the  jury, 
unless  on  the  issue  of  an  estoppel  the  peremptory  instruction  properly 
was  given. 

As  intimated  above,  while  what  we  have  said  may  be  true,  yet  the 
action  of  the  court  in  instructing  a  verdict-  can  not  be  complained  of, 
if  the  evidence  on  the  issue  of  an  estoppel  was  so  conclusively  in  favor 
of  the  contention  of  appellee  as  to  forbid  the  conclusion  that  ordinary 
minds  might  have  differed  as  to  its  effect  in  establishing  the  estoppel 
claimed.  It  therefore  becomes  necessary,  in  connection  with  the  testi- 
mony in  the  record,  to  look  to  the  principles  of  law  controlling  when  an 
estoppel  is  relied  upon  to  cut  off  rights  being  asserted  by  a  litigant. 

The  truth  should,  and,  when  known,  always  will,  control  in  determin- 
ing the  rights  of  the  parties,  in  the  absence  of  conduct  on  the  part  of 
one  of  them  .operating  to  mislead  the  other  and  innocent  party  to  his 
injury.  If  permitting  the  truth  to  control  would  enable  one  who  has 
misrepresented  it  to  perpetrate  a  fraud  upon  another  and  innocent  per- 
son, then  the  truth  should  not  be  permitted  to  control  in  determining 
their  rights.  And  within  rules  established  for  its  proper  administra- 
tion, this  is  the  doctrine  of  the  law.  Where  a  false  representation  made 
by  one  person  is  relied  upon  as  an  estoppel  against  him  in  favor  of  an- 
other person,  the  rules  governing  in  an  inquiry  to  determine  the  exist- 
ence or  nonexistence  of  the  estoppel,  in  Nichols-Steuart  v.  Crosby,  87 
Texas,  453,  are  stated  to  be  as  follows :  The  false  representation  "must 
be  (1)  of  a  material  fact;  (2)  it  must  have  been  made  with  a  knowl- 
edge of  the  truth  of  the  matter;  (3)  the  party  to  whom  it  was  made 
must  have  been  ignorant  of  the  truth  of  the  matter;  (4)  it  must  have 
been  made  with  intent  that  it  should  have  been  acted  upon;  and  (5)  it 
must  have  been  acted  upon.  A  qualification  of  the  rule  that  the  false 
representation  must  have  been  made  with  the  intent  that  it  should  be 
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acted  upon  by  the  parly  invoking  the  estoppel  is  insisted  upon  in  West- 
brook  V.  Guderian,  3  Texas  Civ.  App.,  406,  where  the  couii  says:  *TFe 
do  not  believe  that  it  is  absolutely  essential  to  the  existenee  of  any 
equitable  estoppel  that  the  representation  or  concealment  should  have 
been  intended  to  influence  the  conduct  of  the  party  asserting  the  es- 
toppel. If,  under  the  circumstances  of  the  particular  case,  the  repre- 
sentation or  concealment  be  reasonably  calculated  to  induce  the  other 
party,  while  acting  in  good  faith,  and  exercising  ordinary  care  and  dili- 
gence, to  act  thereon — ^if  the  other  elements  of  estoppel  exist — ^the  party 
who  misrepresents  or  conceals  the  truth  wiU  be  estopped,  whether  there 
exists  an  intent  to  influence  the  conduct  of  the  other  party  or  not." 
We  think  the  qualification  a  proper  one. 

The  application  of  the  rules  of  law  stated  must  determine  the  ques- 
tion now  being  considered.  That  the  statement,  claimed  to  have  been 
made  to  Wood  by  appellant,  that  he  did  not  claim  any  interest  in  the 
land  by  virtue  of  the  deed  made  to  him  by  his  mother  in  1897,  was  of 
a  material  fact,  can  not  be  doubted.  But  appellant  testified  that  he  did 
not  make  the  statement  in  the  unqualified  way  in  which  Wood  testified 
that  he  made  it.  He  (appellant)  testified  that  he  stated  to  Wood  that 
he  was  not  a  party  to  the  Nix  suit,  and  was  not  claiming  anything  in 
that  suit.  He  further  testified  that  he  understood  the  deed  to  him  was 
not  to  become  effective  until  his  mother's  death,  and  that  he  was  not 
claiming  anything  under  it  as  due  to  him  at  the  time  he  made  the 
statement  to  Wood,  relied  upon  to  estop  him.  Whether  credence  should 
be  given  to  his  testimony  or  not  was  for  the  jury  to  determine.  If 
they  had  believed  that  he  di^  not,  as  he  contended  he  did  not,  represent 
to  Wood  that  he  claimed  no  right  to  the  land  under  his  mother's  deed; 
but,  instead,  should  have  believed  that  his  representations  to  Wood 
were  that  he  claimed  nothing  in  the  Nix  suit  then  pending,  nor  any 
interest  in  the  land  under  his  mother's  deed  during  her  life,  they 
might  have  reached  the  conclusion,  under  proper  instructions  from  the 
court,  that  he  was  not  estopped  from  maintaining  his  suit  against  ap- 
pellee. If  properly  they  might  have  reached  such  a  conclusion,  we  think 
it  can  not  be  said  that  the  evidence  did  not  present  an  issue  about 
which  ordinary  minds  could  not  differ.  That  a  judge  or  an  Appellate 
Court,  on  the  same  evidence,  might  reach  a  conclusion  contraiy  to  the 
one  contended  for,  does  not  furnish  a  reason  for  withdrawing  from  the 
jury  a  consideration  of  such  issue.  Without  stopping  to  inquire 
whether  or  not  all  the  other  elements  of  an  estoppel  were  so  conclu- 
sively shown  by  the  evidence  as  to  relieve  the  court  from  the  duty  of 
submitting  the  issue  to  the  jury,  we  hold  that  the  element  first  dis- 
cussed was  not  so  conclusively  established,  and  that,  therefore,  the  court 
erred  in  peremptorily  instructing  a  verdict. 

As  the  judgment  must  be  reversed  and  the  cause  be  remanded  for  a 
new  trial,  it  is  proper  we  should  indicate  our  views  as  to  matters  com- 
plained of  in  other  assignments  of  error. 

Over  appellant's  objection,  the  court  permitted  the  witness  Wood  to 
testify  that  A.  P.  Dohoney  and  Col.  Hodges  had  stated  to  him  that  on 
the  trial  of  the  Nix  suit  appellant  had  testified  that  he  did  not  claim 
anything  under  his  mother's  deed  to  him.  This  was  not  an  effort  to  es- 
tablish as  against  appellant  an  estoppel  by  evidence  of  a  false  state^ 
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ment  made  by  him  to  the  party  claiming  the  estoppel;  but  it  was  an 
effort  to  establish  it  by  evidence  that  Dohoney  and  Hodges  had  stated 
to  the  party  claiming  it  that  they  had  heard  appellant  make  the  state- 
ment claimed  to  operate  as  an  estoppel.  The  testimony  was  hearsay, 
and  should  have  been  excluded.  And  so  should  t^e  testimony  of  the 
witness  A.  P.  Dohoney,  insofar  as  it  detailed  testimony  given  by  Col. 
Hodges,  on  a  former  trial  of  this  case,  as  to  matters  testified  to  by  ap- 
pellant and  his  mother  on  the  trial  of  the  Nix  case.  This  testimony 
clearly  was  hearsay,  and  inadmissible. 

Over  appellant's  objection  appellee  was  permitted,  on  a  cross-exami- 
nation of  the  notary  Skidmore,  to  prove,  as  is  claimed  by  appellant, 
that,  after  Mrs.  Walker  had  executed  the  deed  destroyed  by  her,  she  de- 
clared to  him  that  she  wished  the  title  to  the  land  at  her  death  to  vest 
in  appellant  and  his  sister.  The  ground  of  the  objection  urged  was 
that  ^'it  was  the  details  of  a  conversation  that  occurred  after  the  deed 
was  written,  and  tended  to  modify  the  intention  clearly  expressed  in  the 
deed  and  the  plain  purport  of  a  written  instrument.''  It  does  not  ap- 
pear from  the  record  whether  the  statement  complained  of  was  made 
by  Mrs.  Walker  after  or  before  she  had  executed  the  deed.  Moreover, 
it  appears  that,  on  his  direct  examination  by  appellant,  the  witness 
Skidmore  had  testified  that  Mrs.  Walker  made  an  exactly  similar  state- 
ment to  him  on  the  occasion  when  she  executed  the  deed.  The  court 
properly  overruled  appellant's  objection  to  this  testimony. 

By  his  fourth  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  excluding  as  evidence  the  judgment  of  the  court  in  the 
Nix  case  when  the  same  was  offered  by  him;.  The  judgment  was  an 
agreed  one;  it  vested  the  title  to  the  land  there  in  controversy  and 
claimed  by  Mrs.  Nix,  under  the  deed  appellant  here  relies  upon,  in 
Mrs.  Nix,  and  decreed  a  recovery  against  her  by  Mrs.  Walker  in  the 
sum  of  $560,  to  secure  the  payment  of  which  it  declared  and  foreclosed 
in  Mrs.  Walker's  favor  a  vendor's  lien  on  the  land  adjudged  to  Mrs. 
Nix.  Wood,  in  whose  favor  an  estoppel  as  against  appellant  was 
claimed,  had  testified  that  he  knew  the  result  of  the  Nix  suit.  The 
judgment  was  offered  to  show  this  result,  and  so  fix  on  Wood  notice 
that  the  validity  of  the  deed  under  which  appellant  claims  had  been 
sustained.  We  do  not  think  the  judgment  was  competent  evidence  to 
fix  such  notice  on  Wood,  and  are  of  the  opinion  that  the  court  did  not 
err  in  refusing  to  admit  it  in  evidence.  On  its  face,  the  most  the  judg- 
ment would  have  been  evidence  of  in  such  a  connection  was  that  the 
parties  to  that  suit  had  gotten  together  and  adjusted  their  differences 
in  a  way  satisfactory  to  them.  It  was  not  evidence  that  the  deed  had 
been  determined  to  be  either  valid  or  invalid  as  a  result  of  the  suit. 

For  the  errors  indicated  the  cause  is  reversed  and  remanded. 

Reversed  and  remanded. 
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B.  L.  Bishop  v.  L.  A.  Lawson. 

Decided  November  28,  1907. 

Juriidlotion — ^Amount  in  ControYcny — ^Appeal — ^Amendment. 

Where  a  suit  in  Justice  Court  was  for  more  than  $100,  but,  on  appeal, 
plaintiff,  in  the  County  Court,  reduced  his  claim  by  amendment  to  less  than 
$100,  the  amount  in  controversy  was  determined  by  his  amended  petition,  and 
no  appeal  lay  to  the  Court  of  Civil  Appeals. 

Appeal  from  the  County  Court  of  Erath  County.  Tried  below  before 
Hon.  M.  J.  Thompson. 

«7.  T.  Daniel  and  Martin  &  Oeorge,  for  appellant. 
Nugent  £  Carter  and  Wm.  Parnell,  for  appellee. 

LEVY,  Associate  Justice. — Appellee  files  a  motion  to  dismiss  the 
appeal  of  the  appellant  in  this  case,  because  the  Court  of  Civil  Appeals 
is  without  jurisdiction  to  entertain  and  determine  the  appeal,  in  that 
the  amount  in  controversy  in  the  case  does  not  exceed  the  sum  of  $100 
exclusive  of  interest  and  costs.  The  record  in  this  case  shows  that  the 
appellee  filed  this  suit  in  the  Justice  Court,  against  the  appellant, 
claiming  that  the  appellant  was  indebted  to  him,  as  his  tenant,  for 
rental  of  a  farm,  in  the  sum  of  one-fourth  of  the  value  of  the  cotton 
crop  raised  on  the  place  by  the  appellant,  which  he  alleged  the  one- 
fourth  rental  to  be  of  the  value  of  $175.  The- appellee  recovered  judg- 
ment in  the  Justice  Court  in  the  sum  of  $91.25 ;  and  the  appellant  ap- 
pealed the  case  to  the  County  Court.  In  the  County  Court  the  ap- 
pellee, under  leave  of  the  court  had  and  obtained  for  the  purpose,  filed 
an  amended  petition,  setting  up  that  the  appellant,  B.  L.  Bishop,  was 
justly  and  truly  indebted  to  the  appellee  in  the  sum  of  $91.25  for  rent 
of  his  premises  for  the  year  1904,  the  same  being  the  value  of  one- 
fourth  of  the  cotton  raised  by  him  on  said  premises;  and  prayed  for 
judgment  against  the  appellant  for  said  $91.25  and  all  costs  of  suit. 
A  trial  was  had  to  a  jury,  who  found  for  the  appellee  in  the  sum  of 
$91.25;  and  the  court  rendered  judgment  for  appellee  for  that  amount 
of  money.     The  appellant  appealed  from  this  judgment  to  this  court. 

We  are  of  the  opinion  that  the  motion  to  dismiss,  as  made  by  the 
appellee,  should  be  sustained. 

When  the  appellant  filed  his  appeal  bond  in  the  County  Court  the 
County  Court  thereby  acquired  full  jurisdiction  over  the  case,  and  its 
jurisdiction  fully  attached  for  all  purposes  to  the  exclusion  of  the 
jurisdiction  of  the  Justice  Court.  Railway  Co.  v.  Wheeler,  90  S.  W., 
p.  481.  The  County  Court  having  acquired  full  jurisdiction  over  the 
case  by  the  appeal  then,  under  the  law,  the  same  being  a  trial  de  novo, 
the  rules  provided  by  authority  of  law  for  the  government  of  the 
County  and  District  Courts  would  be  applicable  to  the  case,  and  the 
appellee  had  the  legal  right  to  make  an  amendment  of  Ms  petition  upon 
leave  of  the  court  for  that  purpose.  Rule  12  for  District  and  County 
Courts,  84  Texas,  710.  Under  contemplation  of  this  rule  appellee,  in 
amending  his  petition  in  the  County  Court,  could  withdraw  something 
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from  or  add  something  to  that  which  had  heen  previously  pleaded,  or 
correct  that  which  had  been  incorrectly  stated  in  the  Justice  Court. 
He  could  reduce  the  amount  in  controversy  in  the  Justice  Court  to  a 
less  amount  in  controversy  in  the  County  Court,  so  as  to  correctly  meet 
the  amount  the  proof  would  show  he  was  entitled  to  recover;  and  in 
doing  so  he  would  be  acting  within  warrant  of  law.  A  trial,  therefore, 
being  had  in  the  County  Court  on  this  amended  cause  of  action  of  the 
plaintiff,  then  the  amount  in  controversy  between  the  parties  in  the 
County  Court  is  only  the  sum  of  $91.25.  Under  the  decisions  of  the 
courts  in  this  State,  the  amount  claimed  in  the  petition,  as  prayed  for 
by  the  plaintiff,  determines  jurisdiction;  and  that  question  is  concluded 
by  its  averment  of  the  amount.  Eatigan  v.  HoUoway,  69  Texas,  468; 
Alexander  v.  Thompson,  38  Texas,  634;  Rose  v.  Riddle,  3  Texas  App., 
C.  C,  p.  366.  So,  guided  by  these  decisions  and  rules  announced 
therein,  the  amount  in  controversy  in  the  County  Court  between  these 
parties  was  only  $91.25,  exclusive  of  costs  and  interest,  as  shown  by  the 
petition  and  prayer  of  the  appellee.  The  case  of  Gulf,  C.  &  S.  F.  Ry. 
V.  Cunnigan,  95  Texas,  439,  which,  as  contended  by  appellants,  decides 
this  motion,  is  not  a  case  nor  a  question  like  the  appeal  before  us. 
There  the  amount  sued  for  in  the  Justice  Court  was  $200 ;  and  in  the 
County  Court  the  same  amount  of  $200  was  in  controversy  between  the 
parties,  while  the  amount  recovered  was  only  $50.  The  plaintiff  in  that 
case  did  not  change  nor  reduce  the  amount  he  sued  for  in  the  County 
Court,  as  the  appellee  does  in  this  case  before  us;  and  upon  that  state 
of  facts  the  Supreme  Court  held  that  the  amount  sued  for  in  the  Jus- 
tice Court,  and  not  the  amount  of  actual  recovery  in  the  County  Court, 
determined  the  amount  in  controversy  on  the  question  of  jurisdiction 
in  appeal  to  the  Court  of  Civil  Appeals. 

The  motion  is  granted,  and  the  appeal  is  ordered  dismissed. 

Appeal  dismissed. 


St.  Louis  &  San  Fbancisco  Railroad  Company  v.  Bbosius  &  Lb 

comptb  et  al. 

Decided  November  28,  1907. 

1. — ^Transportation  of  Live  Stock — ^Negligrenee— Charge. 

In  an  action  for  damage  to  live  stock  in  transportation,  consisting  of  dis- 
tinct injuries  to  different  animals  from  distinct  causes  alleged  as  negligence, 
the  issues  should  have  been  distinguished  and  separately  submitt^  by  the 
charge,  and  it  was  error  to  authorize  recovery  on  proof  of  any  of  the  acta 
of  negligence  alleged  where  in  the  case  of  the  damage  to  one  of  the  animals 
there  was  no  evidence  sufficient  to  show  negligence. 

2. — Same — Sickness  of  Animal-^Snfflciency  of  Proof. 

Evidence  in  case  of  a  mule  transported  by  rail  and  delivered  at  destination 
sick  of  pneumonia,  from  which  it  died,  considered  and  held  insufficient  to  support 
the  submission  of  the  issue  as  to  its  death  being  due  to  negligence  in  trans- 
portation. 

8. — Same — Wounds  in  Transportation — ^Bnrden  of  Proof. 

The  delivery  by  the  carrier  of  an  animal  suffering  from  wounds  received 
in  transit,  carries  with  it,  though  deliverv  sick  with  pneumonia  does  not, 
evidence  sufficient  to  submit  the  Issue  of  the  carrier's  negligence  as  cause  of 
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the  injury,  if  unexplained,  and  the  burden  of  proof  is  not  shifted  by  the  fact 
that  the  owner  accompanied  the  shipment  during  a  part  only  of  the  transits 

4.— <;aRler — Contract — Consideration. 

A  written  contract  for  transportation,  with  limited  liability,  is  prima  /ocie, 
but  not  conclusively,  on  good  consideration;  and  where  no  rate  was  offered 
the  shipper  except  under  a  form  of  contract  limiting  the  liability  the  question 
whether  there  was  a  reduction  of  rate  affording  a  consideration  for  the  limita- 
tion may  be  left  to  the  jury. 

5. — ^Defective  Car — ^Acceptance  by  Shipper. 

\yhere  but  one  car  is  offered  the  shipper,  he  does  not,  by  making  use  of  it, 
nor  by  efforts  to  make  it  safer  for  his  stock,  relieve  the  carrier  from  liability 
for  failure  to  furnish  a  proper  ear. 

Appeal  from  the  County  Court  of  Lamar  Coimiy.  Tried  below  be- 
fore Hon.  L.  L.  Hardison. 

Edgar  Wright,  C,  H,  Yoakum  and  L.  T,  Parker,  for  appellant. — 
There  was  no  evidence  that  the  defendant  was  guilty  of  any  negligence 
in  transporting  said  mules.  Louisville  &  N.  R.  B.  Co.  v.  Warfield,  98 
S.  W.  Rep.,  313-315;  Louisville  &  N.  R.  R.  Co.  v.  Wathen,  49  S.  W. 
Rep.,  185;  Texas  &  P.  Ry.  Co.  v.  Arnold,  16  Texas  C.  A.,  77;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Williams,  4  Texas  C.  A.,  294;  Pt.  Worth  &  R. 
G.  Ry.  Co.  V.  Cage  Cattle  Co.,  95  S.  W.  Rep.,  705;  Thomas  v.  Wells- 
Fargo  Express  Co.,  95  S.  W.  Rep.,  723. 

The  court  erred  in  submitting  to  the  jury  the  question  whether  the 
contract  of  shipment  was  upon  a  valuable  consideration.  Houston  & 
T.  C.  Ry.  Co.  V.  Smith,  97  S.  W.  Rep.,  836;  Revised  Statutes,  art 
4863. 

PlaintiflE  was  under  contract  to  accompany  and  care  for  the  ship- 
ment, and  it  was  in  his  charge  for  that  purpose.  Pt.  Worth  &  D.  C. 
Ry.  V.  Daggett,  87  Texas,  322;  Texas  &  P.  Ry.  v.  Arnold,  16  Texas 
C.  A.,  77 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Williams,  4  Texas  C.  A.,  297. 

Lightfoot,  Long  &  Wortham,  for  appellees. — There  was  evideiice  of 
appellant's  negligence  in  the  manner  in  which  it  carried  the  said  mules. 
Briscoe  v.  Bronaugh,  1  Texas,  326 ;  Carter  v.  Carter,  5  Texas,  93 ;  Long 
V.  Steiger,  8  Texas,  460;  Bridge  v.  Ballew,  11  Texas,  269;  Mills  v. 
Ashe,  16  Texas,  295 ;  Jordan  v.  Imthum,  51  Texas,  289 ;  Flanagan  v. 
Pearson,  61  Texas,  302;  Gulf,  C.  &  S.  F.  Ry.  v.  Trawick,  80  Texas, 
270;  Texas  &  Pac.  Ry.  v.  Richmond,  94  Texas,  571;  McCartney  v. 
Martin,  1  Posey,  TJ.  C.,  143;  San  Antonio  &  A.  P.  Ry.  v.  Long,  4 
Texas  Civ.  App.,  497;  St.  Louis  &  S.  F.  Ry.  v.  Parmer,  Pinch  &  Co., 
30  S.  W.  Rep.,  1109 ;  Houston  &  T.  C.  Ry.  v.  Bath,  17  Texas  Civ.  App., 
697;  Louisville  &  N.  R.  R.  Co.  v.  Wathen,  66  S.  W.  Rep.,  714;  Paris 
Transit  Co.  v.  Alexander,  90  S.  W.  Rep.,  1119. 

The  court  did  not  err  in  submitting  to  the  jury  the  question  as  to 
whether  the  contract  of  shipment  was  upon  a  valuable  consideration. 
Missouri,  K.  &  T.  Ry.  v.  Carter,  9  Texas  Civ.  App.,  677 ;  San  Antonio 
&  A.  P.  Ry.  V.  Botts,  57  S.  W.  Rep.,  853 ;  St.  Louis  S.  W.  Ry.  v.  Mc- 
Intyre,  82  S.  W.  Rep.,  346;  Thompson  on  Negligence,  vol.  5,  sees. 
6480,  6488,  6490,  6492,  6496,  6500,  6501,  6502. 

The  provisions  of  the  special  contract  by  which  appellees  were  to 
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load  and  unload,  accompany  and  care  for  the  Bhipment,  to  be  binding 
upon  appellees,  must  have  been  upon  a  valuable  consideration.  Inter- 
national &  G.  N.  Ify.  V.  McRae,  82  Texas,  616;  Texas  &  Pac.  Ry.  v. 
Smissen,  31  Texas  Civ.  App.,  549 ;  San  Antonio  &  A.  P.  Ry.  v.  Dolan, 
86  S.  W.  Rep.,  303;  Gulf,  C.  &  8.  F.  Ry.  v.  Roberts,  85  S.  W.  Rep., 
479 ;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Cage  Cattle  Co.,  95  S.  W.  Rep.,  705. 

HODGES,  AssociATB  Justice. — The  appellees,  Brosius  &  Le 
Compte,  sued  the  appellant,  the  St.  Louis  &  San  Francisco  Railroad 
Company,  *and  the  Paris  &  Great  Northern  Railroad  Company,  in  the 
County  Court,  to  recover  the  sum  of  $365,  claimed  as  damages  to  a 
shipment  of  live  stock  delivered  to  the  first-named  railroad  company 
at  Lockwood,  Missouri,  on  the  6th  day  of  January,  1906,  to  be  shipped 
to  Paris,  Texas.  The  trial  resulted  in  a  verdict  against  the  appellant, 
St.  Louis  ft  San  Francisco  Railroad  Company,  from  which  that  com- 
pany prosecutes  this  appeal. 

Brosius  ft  Le  Compte,  at  the  time  of  this  shipment,  were  engaged 
in  the  business  of  buying,  shipping  and  selling  mules,  with  their  place 
of  business  at  Paris,  Texas.  On  the  date  above  mentioned  J.  B.  Bro- 
sius, one  of  the  firm,  was  in.  Lockwood,  Missouri,  where  he  purchased 
from  a  dealer  twenty-four  (24)  mules  which  he  desired  to  ship  to 
Paris  for  sale.  The  mules  were  loaded  into  a  car  of  the  appellant  at 
about  two  o'clock  on  the  evening  of  the  6th  day  of  January,  1906,  to  be 
shipped  to  Paris  via  Monett,  Ft.  Smith  and  Hugo.  The  car  containing 
the  mules  arrived  at  Monett  at  2:15  on  the  morning  of  January  7th, 
and  remained  there  until  about  five  o'clock  that  evening.  Brosius  ac- 
companied the  train  containing  the  car  of  mules  that  far;  but,  upon 
being  informed  by  the  yardmaster  at  Monett  that  the  mules  would  not 
be  unloaded  there,  went  on  to  Paris  on  the  regular  passenger  train. 
At  about  9 :30  on  that  morning  one  of  the  appellant's  employes  directed 
that  the  car  of  mules  be  unloaded  for  the  purpose  of  complying,  as 
they  testified,  with  the  law  of  Congress  requiring  stock  to  be  unloaded, 
watered,  fed  and  rested.  The  mules  were  again  loaded  at  about  5:30 
in  the  evening,  and  arrived  in  Paris  shortly  after  midnight  on  Janu- 
ary 9th.  At  about  7:30  of  the  same  morning  they  were  delivered  to 
the  appellees,  and  by  them  taken  to  their  bam  in  Paris. 

The  testimony  shows  that,  upon  their  arrival  at  Paris,  one  of  the 
animals,  a  red  horse  mule,  had  a  large,  triangular  cut  on  the  right  side 
of  his  hip,  but  it  was  not  observed  at  the  time  that  any  of  the  other 
mules  were  in  any  way  damaged.  On  arriving  at  the  bam  appellees 
discovered  that  a  large  bay  mare  mule,  for  which  they  had  paid  $225, 
and  which  they  valued  at  $250  in  the  market  at  Paris,  was  sick.  They 
at  once  procured  medical  attention  by  summoning  Dr.  Cook,  a  veteri- 
narian, who  testified  at  the  trial  that,  when  he  examined  the  animal, 
it  had  pneumonia  in  its  second  stage.    The  mule  subsequently  died. 

This  suit  is  to  recover  the  damages  to  the  woimded  animal  and  the 
value  of  the  mule  last  above  named. 

In  their  amended  original  petition,  upon  which  this  case  was  tried, 
the  appellees  make  two  distinct  charges  as  to  negligence  against  the 
appellant,  each  seeking  to  account  for  the  two  distinct  injuries  to  the 
two  mules.    The  first  allegation  is  as  follows:   '^That  by  reason  of  the 
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holding  of  said  mules  in  said  pen  at  Monett,  and  by  reason  of  the  nn- 
necessary  and  unusual  delay  in  transit  at  Monett^  and  between  Monett 
and  Paris,  due  to  the  negligence  of  ^ese  defendants  and  each  of  them, 
the  first-named  bay  mare  mule  contracted  a  cold,  or  pneumonia  and 
fever,  became  sick,  and  was  seriously  ill  and  suffering  upon  arrival  of 
this  shipment  at  Paris,  which  sickness  was  aggravated  and  increased 
by  the  unnecessary  and  unusual  delay  in  transit."  The  second  allega- 
tion is  as  follows:  ^'That  the  last-named  red  horse  mule  reached  Paris 
cut,  bruised  and  injured  by  reason  of  said  defective  and  dangerous  ap- 
proaches and  chute  at  Monett,  and  the  negligent  and  careless  manner 
in  which  this  shipment  was  loaded  and  unloaded  in  said  stock  pen  and 
in  which  it  was  handled  in  the  yards  at  Monett,  Missouri,  and  in 
transporting  it  as  hereinabove  set  forth;  and  was  so  cut  and  torn  by 
reasqn  thereof,  and  on  account  of  a  projecting  bolt  in  said  car,  that  his 
value  was  greatly  decreased."  They  aliJo  asked  for  the  recovery  of 
$40,  alleged  to  be  the  reasonable  amount  paid  for  medical  attention 
given  the  mule  that  died  from  pneumonia.  Proof  was  offered  as  to  the 
value  of  the  mule  that  died,  and  the  damages  which  resulted  to  the  in- 
jured mule  by  reason  of  the  cut  above  described ;  also  as  to  the  value  of 
the  services  rendered  by  a  veterinarian  in  treating  the  sick  mule.  The 
jury  returned  «  verdict  in  favor  of  the  plaintiffs,  in  the  court  below, 
for  the  sum  of  $340. 

The  first  assignment  of  error  presented  by  the  appellant  calls  in 
question  the  following  charge  given  by  the  court  upon  the  issue  of 
negligence:  "3d.  If  you  filnd,  from  the  facts  and  evidence  before  you, 
that  the  defendant,  the  St.  Louis  &  San  Francisco  Bailroad  Company, 
was  negligent,  as  that  term  has  been  herein  defined,  (1)  either  in  the 
manner  in  which  said  company  carried  said  mules  between  Loekwood, 
Missouri,  and  Hugo,  I.  T.,  (2)  or  in  the  manner  in  which  said  com- 
pany handled  and  cared  for  said  mules  while  in  shipment  between  such 
points,  (3)  or  while  being  loaded  or  unloaded,  (4)  or  while  being  held 
in  the  stock  pens  at  Monett,  Missouri,  (5)  or  in  the  time  consumed  by 
such  shipment  between  Loekwood,  Missouri,  and  Hugo,  I.  T. ;  and  if 
you  further  find  from  the  evidence  that,  as  a  result  of  such  negligence, 
if  any,  in  either  or  all  of  the  above  respects;  and  if  you  should  further 
find  that  such  negligence,  if  any,  was  the  proximate  cause  of  injuries, 
if  any,  one  of  plaintiffs*  mules  was  injured  and  another  of  said  mules 
died;  then  in  either  or  all  of  the  above  events  you  are  instructed  to 
find  for  the  plaintiffs  (unless,  under  other  instructions  herein  given 
you,  you  should  find  for  the  defendant)  for  such  damages,  if  any,  as 
you  may  find  resulted  from  such  negligence,  if  any,  of  such  defendant 
company;  and  that  such  negligence,  if  any,  was  the  proximate  cause  of 
plaintiffs'  injuries,  if  any."  Appellant  complains  of  this  charge  upon 
the  grounds  that  there  was  no  testimony  tending  to  show  that  the  ap- 
pellant was  guilty  of  any  negligence  in  any  of  the  respects  alluded  to 
in  this  charge. 

It  will  be  observed  that  in  this  case  we  have  two  distinct  injuries  to 
two  different  animals,  each  of  the  injuries  being  necessarily  attributable 
to  wholly  different  causes.  The  bay  mule  is  alleged  to  have  contracted 
a  cold  from  which  pneumonia  resulted,  by  reason  of  holding  the  mules 
in  an  unsanitary  stock  pen  at  Monett  and  an  unnecessary  and  unusual 
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delay  in  transporting  from  that  place  to  Paris.  The  wounded  animal 
is  alleged  to  have  received  the  cut  from  a  bolt  projecting  in  the  car, 
and  by  reason  of  the  negligent  manner  in  which  the  shipment  was 
loaded  and  unloaded  in  Monett,  the  defective  and  dangerous  approaches 
and  chute  for  such  loading  and  unloading,  and  the  manner  in  which 
the  mules  were  handled  while  in  transit  between  Monett  and  Paris. 
Negligence  in  carrying  the  mules  between  Lockwood  and  Paris,  or  neg- 
ligence in  handling  the  mules  wliile  being  loaded  and  unloaded  at  Mo- 
nett, might  have  caused  the  injury  to  the  wounded  animal,  but  could 
not  have  been  the  cause  of  the  bay  mule's  contracting  pneumonia;  on 
the  other  hand,  holding  them  in  unsanitary  stock  pens,  exposing  them 
to  inclement  weather,  and  delay  in  transporting  from  Monett  to  Paris, 
might  have  caused  the  bay  mule  to  contract  a  disease  from  which  it 
died,  but  could  not  be  said  to  have  contributed  in  any  way  to  the  cut 
on  the  wounded  mule.  Yet  the  charge  complained  of  directs  a  finding 
for  the  plaintiffs,  without  distinction  as  to  the  injuries,  if  the  jury 
should  find  that  the  appellant  was  guilty  of  negligence  in  any  or  all 
of  these  respects.  Under  this  charge  the  jury  was,  in  effect,  told  to  find 
for  plaintiffs  for  the  damages  to  the  wounded  mule  if  they  believed 
the  appellant  was  negligent  while  the  mules  were  being  held  in  the 
stock  pens  at  Monett,  or  in  the  time  consumed  by  such  shipment  be- 
tween Lockwood  and  Hugo;  they  were  further,  in  effect,  told  that  they 
were  authorized  to  find  damages  for  the  mule  that  died  from  the  ef- 
fects of  pneumonia  if  the  appellant  were  negligent  in  the  manner  of 
carrying  the  mules,  or  of  handling  them  while  in  shipment,  or  while 
being  loaded  or  unloaded.  The  acts  of  negligence  which  plaintiffs,  in 
their  origin..!  petition,  charged  were  the  cause  of  the  existence  of  the 
respective  injuries,  should  have  been  separated  in  the  charge  of  tlie 
court,  and  each  group  submitted  with  respect  to  the  injury  it  was  al- 
leged to  have  produced,  provided  there  was  sufficient  evidence  to  war- 
rant the  submission.  This  error  is  not  cured  by  the  further  instruction 
of  the  court  that  the  jury  must  further  find  that  the  acts  of  negligence 
were  the  proximate  cause  of  the  injuries.  To  submit  an  issue  of  negli- 
gence which  is  clearly  not  even  a  remote  cause  of  an  injury,  and  then 
leave  it  to  the  jury  to  determine  whether  or  not  it  was  the  proximate 
cause,  does  not  relieve  the  instructions  from  the  objection  of  having 
been  given  without  any  testimony  to  support  it.  The  mere  fact  that 
the  court  submits  an  issue  or  question  of  fact  to  a  jury,  and  leaves  it 
to  them  to  decide  whether  or  not  the  fact  exists,  and,  if  found,  then 
whether  or  not  it  was  the  proximate  cause  of  the  injury,  is  calculated 
to  induce  the  jury  to  believe  that,  in  the  mind  of  the  court,  there  is 
not  only  testimony  upon  which  they  can  base  a  finding  that  the  fact 
does  exist,  but  that  there  is  also  testimony  tending  to  show  that  that 
fact  was  in  reality  the  direct  and  proximate  cause  of  the  injuries  com- 
plained of. 

This  question  then  presents  itself:  Was  there  in  this  case  sufficient 
evidence  to  warrant  the  court  in  siAmitting  these  issues  of  negligence 
to  the  jury?  Appellant  contends  that  there  was  not.  The  testimony 
must  be  analyzed  in  connection  with  the  allegations  in  the  ploadin*?. 
Was  there  any  evidence  from  which  the  jury  could  infer  that  the  mule 
contracted  pneumonia,  or  a  cold  from  which  pneumonia  developed,  by 
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reason  of  being  held  in  an  unsanitary  stock  pen  at  Monett^  or  the  de- 
lay in  transporting  to  Paris  from  that  point?  Was  there  any  evi- 
dence that  the  stock  pens  were  in  an  unsanitary  condition,  or  that 
there  was  any  unnecessary  or  unusual  delay  in  the  transportation  from 
there  to  Paris?  One  of  the  appellees,  J.  B.  Brosius,  testified  as  to  the 
Iccation  of  the  stock  pen,  and  of  the  character  and  general  lay  of  the 
ground  at  Monett,  and  as  to  the  condition  of  the  weather  when  he  ar- 
rived there  at  two  o'clock  on  the  morning  of  the  7th  of  January.  He 
did  not  see  the  stock  pens  on  this  occasion,  and  knew  nothing  of  their 
actual  condition  further  than  that  they  were  open  and  without  cover. 
He  saw  them  six  or  eight  days  afterwards,  as  he  testifies,  and  at  that 
time  they  were  in  an  exceedingly  muddy  condition.  Brosius  left  the 
stock  there  and  came  on  to  Paris.  This  is  all  of  the  testimony  offered 
by  the  appellees  as  to  the  unsanitary  condition  of  the  stock  pens  at 
Monett.  Mills  and  Hobbs,  witnesses  for  the  appellant,  testified  that 
the  yard  consisted  of  two  pens,  each  pen  with  the  capacity  of  two  cars; 
that  the  railroi^d  company  had  facilities  for  loading  and  unloading,  and 
that  the  pens  were  in  fair  condition  on  that  date.  The  pens  were  open, 
and  were  constructed  as  pens  usually  are  constructed  in  Missouri;  the 
soil  was  inclined  to  be  sandy  or  gravel;  and  that  the  weather  on  this 
occasion  was  clear  until  late  in  the  afternoon  of  January  7th ;  the  pens 
were  slightly  muddy,  but  the  mud  was  not  deep.  The  stock  was  un- 
loaded at  nine  o'clock  in  the  morning,  and  remained  in  the  pens  until 
about  five  o'clock  that  evening ;  that  they  were  unloaded  to  comply  with 
the  Federal  law.  They  further  testified  that  the  stock  were  handled 
carefully  and  were  in  good  condition,  except  one  mule,  which  had  a 
wound  on  the  hip,  and  which  appeared  to  have  been  cut  by  a  bolt  in 
the  car.  That  there  was  some  rain  in  the  afternoon,  but  the  weather 
was  not  freezing,  and  there  was  no  snow  or  ice,  and  the  thermometer 
registered  34  degrees  above  zero  in  the  afternoon  of  January  7th.  It 
is  clear  from  this  testimony  that  no  negligence  is  shown  on  the  part 
of  the  appellant  or  any  of  its  employes,  in  unloading  and  detaining  the 
stock  at  Monett  for  the  time  they  did.  The  law  requires  that  stock 
being  shipped  over  railroad  lines  shall  not  be  kept  longer  than  twenty- 
eight  (28)  hours  without  being  unloaded,  watered,  fed  and  rested.  Ap- 
pellant had  the  right,  if  it  was  not  its  duty,  to  unload  and  rest  this 
carload  of  stock  at  the  time  and  place  it  did ;  they  had  been  in  transit, 
from  the  time  they  were  loaded,  about  nineteen  hours,  and  could  not 
have  been  carried  much  longer  without  violating  the  provisions  of  the 
Federal  law  upon  that  subject.  Tlie  only  evidence  of  negligence  in  this 
regard,  if  such  can  be  regarded  as  evidence  of  negligence,  is  the  fact 
that  one  of  the  mules  afterwards  developed  pneumonia  and  died.  Was 
there  any  negligence  in  the  delay  in  the  shipment  between  Lockwood 
and  Hugo?  We  are  left  without  any  evidence  from  which  to  determine 
whether  there  was  delay  or  not,  except  for  the  meagre  statement  of 
Brosius  himself;  he  testified:  "I  do  not  know  what  is  the  usual  and 
customary  time  for  trains  of  this  character  to  make  between  Lockwood 
and  Paris;  I  was  about  eight  hours  actually  on  the  road  from  Spring- 
field to  Monett,  as  we  staid  about  two' hours  in  Springfield.  We  usu- 
ally figure  on  ten  to  twelve  hours  from  Monett  to  Ft.  Smith,  and  about 
the  same  time  from  Ft.  Smith  to  Paris,  making  in  all  about  eighteen 
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to  twenty-four  hours  from  Monett  to  Paris."  The  stock  left  Moneft 
at  6:30  on  Sunday  evening,  January  7th,  arrived  in  Paris  about  1:30 
Tuesday  morning,  January  9th,  consuming  about  thirty-seven  (37) 
hours,  or  thirteen  hours  more  than  Brosius  testified  that  he  usually  fig- 
ured on.  There  is  a  total  absence  from  .the  record  of  any  evidence 
whatever  showing  how  the^  shipment  was  handled  between  Monett  and 
Ft.  Smith,  or  what  time  it  arrived  at  the  latter  point.  A.  Green,  a  wit- 
ness for  the  appellant,  testified  that  he  handled  the  car  containing  the 
shipment  between  Ft.  Smith  and  Paris,  a  distance  of  169  miles;  that 
he  left  Ft.  Smith  at  10 :20  p.  m.  and  arrived  at  Paris  at  1 :35  a.  m. ; 
that  his  running  time  was  twelve  miles  per  hour — ^that  that  was  about 
the  running  time  per  hour  of  such  trains  for  that  division.  He  testi- 
fied to  delays  along  the  way  which  were  made  necessary  by  the  condi- 
tions under  which  the  shipment  was  made,  and  says  that  they  were 
necessary  and  usual;  that  this  was  a  second-class  train,  and  they  had 
only  limited  trackage  rights.  This  is  all  the  testimony  in  the  record 
as  to  any  unusual  or  unnecessary  delay  between  Monett  and  Paris. 

The  animal  that  was  wounded  carried  with  it  the  evidences  from 
which  negligence  sufficient  to  cause  its  injuries  might  have  been  in- 
ferred by  the  jury;  and  therefore  as  to  so  much  of  those  acts  of  negli- 
gence about  which  the  court  instructed  the  jury  as  would  have  likely 
been  productive  of  that  sort  of  an  injury  there  was  sufficient  evidence 
to  submit  the  issue  to  the  jury.  But  in  doing  so  the  court  should  have 
instructed  the  jury  what  injury,  if  any,  they  might  find  from  such 
facts.  On  the  other  hand,  the  mere  fact  that  an  animal  at  the  end  of 
its  journey  over  a  railroad  develops  a  xiase  of  pneumonia  is  not  of  it- 
self evidence  of  negligence,  as  was  the  cut  on  the  horse  mule.  It  can 
hardly  be  urged  that  the  giving  of  this  charge  was  harmless,  for  there 
was  evidently  some  factor  that  infiuenced  the  jury  in  arriving  at  the 
verdict  giving  the  appellees  damages  for  the  value  of  the  mule  that 
died,  upon  evidence  wholly  insufficient  to  sustain  such  a  finding.  Dr. 
Cook,  a  witness  for  the  appellees,  was  the  only  one  who  testified  as  to 
what  conditions  would  likely  bring  about  the  disease.  He  was  called 
upon  to  see  the  animal  that  developed  pneumonia  within  a  short  time 
after  its  arrival  in  Paris.  He  says:  "From  the  symptoms  when  I  first 
saw  her  I  would  say  that  she  was  in  the  second  stage  (of  pneumonia), 
and  had  had  the  disease  three  or  four  days,  that  was  the  condition  I 
saw  her  in.  Pneumonia  results  from  several  causes.  Taking  cold,  or 
the  sudden  cooling  when  the  animal  is  heated,  causes  congestion  of  the 
lungs,  and  in  from  7,  8  to  10  hours  it  gets  in  the  second  stage.  If 
this  mule  had  been  loaded  on  a  car  about  two  o'clock  in  the  afternoon 
of  January  6th,  and  kept  in  the  cars  from  that  time  till  two  o'clock  the 
next  morning,  and  then  unloaded  from  the  cars  and  put  in  a  stock  pen 
unprotected  from  the  weather,  and  muddy,  and  it  had  been  snowing, 
and  the  snow  had  melted,  that  would  be  a  good  factor  in  giving  the 
mule  pneumonia.  .  .  .  No,  this  mule  could  not  have  contracted 
this  disease  in  the  stock  pens  at  Paris;  that  would  have  been  impossi- 
ble." On  cross-examination  he  also  testified:  "Yes,  I  said  there  were 
several  causes  for  pneumonia — impure  air,  where  the  air  is  too  warm, 
and  inhaling  impurities,  or  where  the  air  is  poisoned  by  fumes,  fumes 
from  manure,  or  fumes  from  heat,  or  any  irritating  substances.     If 
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there  was  no  ventilation  in  a  bam  the  size  of  the  building,  with  an 
alley  six  or  eight  feet  wide  down  the  center,  with  stalls  in  the  building 
containing  from  40  to  80  or  100  head  of  mules  and  horses,  then  take 
this  mule  out  and  walk  or  trot  it  around  briskly  for  four  or  five  min- 
utes, then  put  in  a  muddy  stock  pen  with  snow  on  the  ground,  it  could 
cause  pneumonia — it  might  produce  it.  If  an  animal  was  taken  out 
of  a  warm  barn  like  you  have  described,  and  exercised  imtil  the  skin 
got  moist,  and  the  perspiration  stood  on  it,  and  then  allowed  to  stand 
in  an  unprotected  stock  pen,  with  snow  on  the  ground,  it  might  get 
chilled  and  cause  pneumonia.  .  .  .  There  would  be  danger  if  they 
(mules)  were  unloaded  from  the  cars  and  allowed  to  stay  in  the  stock 
pens  any  length  of  time,  but  if  they  were  unloaded  and  moved  around 
until  they  were  placed  in  a  place  where  it  was  warm  and  no  draft 
could  get  on  them,  there  would  be  no  danger.  I  have  known  of  animals 
contracting  pneumonia  from  standing  in  the  stables  and  breathing  im- 
pure air,  but  I  do  not  know  personally  of  an  animal  contracting  pneu- 
monia in  a  stable  like  that  of  Brosius  &  Le  Compte,  without  any  other 
cause,  although  it  is  recorded  that  it  has  been  done.  If  animals  were 
unloaded  in  stock  pens,  such  as  have  been  described  at  9 :30  in  the 
morning,  and  kept  there  until  five  o'clock  in  the  evening,  an  animal 
might  contract  pneumonia  and  show  it  before  he  left  the  pen  in  the 
evening — he  might  have  the  chill.  ...  If  this  mule  had  pneu- 
monia when  she  was  unloaded  from  the  car — ^a  well-developed  case,  in 
either  the  first  or  second  stage — it  might  not  have  been  apparent  to 
anyone  looking  at  her  by  her  pinchec^  drawn  appearance,  as  when  mules 
are  unloaded  from  the  cars  they  .get  excited  and  run  about,  and  might 
not  show  until  they  get  to  rest  again."  There  were  other  details  of  his 
testimony  relating  to  the  various  stages  of  development  and  symptoms, 
unnecessary  to  notice  here.  J.  B.  Brosius  testified  that  he  bought  the 
mules  from  Pyle  Bros.;  that  their  bam  was  cut  up  in  pens,  four  on 
each  side  of  an  alley;  each  one  of  the  pens  would  hold  about  fifty 
mules;  that  it  was  somewhat  like  an  alley-way  cut  through  this  house 
(meaning,  we  suppose,  the  court  house),  with  plank  fences  separating 
the  pens.  He  saw  the  mules  in  the  pen,  but  did  not  know  how  long 
they  had  been  there — ^was  informed  that  they  had  been  there  only  a 
short  time;  the  bam  was  inclosed  on  all  sides,  "just  like  this  house.'* 
He  supposed  it  was  one  o'clock  when  they  took  the  mules  out  to  the 
stock  pen  (at  Lockwood) ;  he  telephoned  to  the  bam  to  bring  the 
mules  down.  The  stock  pens  were  muddy,  and  were  from  four  to  ten 
inches  deep  in  mud,  requiring  the  men  who  worked  in  them  to  wear 
rubber  boots;  it  was  open  and  unprotected  from  the  weather.  He  did 
not  think  the  mules  stood  in  the  pens  an  hour  before  they  were  put  on 
the  car — thought  it  was  about  twenty  or  thirty  minutes;  they  were 
loaded  into  a  regular  stock  car.  He  further  stated  that  before  leaving 
Lockwood  he  had  a  man  put  a  halter  on  the  mule  that  died,  and  her 
mate,  and  trot  them  up  and  down  in  front  of  the  bam,  and  that  they 
appeared  to  be  in  perfect  health.  He  further  testified  that  he  knew 
that  if  you  took  mules  or  cattle  out  of  a  warm  barn  and  put  them  in  a 
stock  pen  like  that,  and  then  loaded  them  on  a  stock  car,  they  were 
likely  to  take  cold,  but  that  he  had  had  pretty  good  luck  both  before 
and  since. 
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In  our  opinion  there  was  sufficient  evidence  to  justify  the  court  in 
submitting  to  the  jury  the  issue  as  to  whether  or  not  the  injuries  to 
the  red  horse  mule  were  the  result  of  the  negligence  of  the  appellant. 
When  an  animal  is  delivered  to  a  carrier  in  a  sound  condition,  and  ar- 
rives at  its  destination  injured  by  cuts,  wounds  or  bruises,  such  as  that 
shown  to  have  been  sustained  by  this  mule,  the  burden  is  on  the  car- 
rier to  show  that  the  injuries  resulted  from  some  of  the  causes  for 
which  it  is  not  liable.  Even  when  the  shipment  is  under  a  contract 
limiting  the  common-law  liability  of  the  carrier,  such  an  injury,  when 
shown  to  have  been  received  during  transportation,  puts  upon  the  car- 
rier the  burden  of  showing,  not  only  that  the  injury  comes  within  the 
exemptions  to  which  it  is  entitled  under  the  contract,  but  that  it  was 
inflicted  without  its  negligence  or  that  of  its  servants.  Ryan  v.  Mis- 
souri, K.  &"T.  Ry.  Co.,  65  Texas,  13;  Texas  P.  Ry.  v.  Richmond,  94 
Texas,  571;  Houston  &  T.  C.  Ry.  v.  Bath,  17  Texas  Civ.  App.,  697. 
It  is  true  that  Brosius,  one  of  the  plaintiffs  in  the  court  below,  accom- 
panied the  shipment  as  far  as  Monett.  But  at  that  point,  the  testi- 
mony shows,  on  being  informed  by  one  of  the  appellant's  servants  that 
the  mules  would  not  be  unloaded,  he  took  the  regular  passenger  train 
and  went  on  to  Paris.  Under  these  circumstances  he  was  not  in  charge 
of  the  car  in  such  a  manner  as  to  shift  upon  him  the  burden  of  showing 
what  negligence,  if  any,  probably  resulted  in  the  injury  complained  of, 
and  the  appellant's  contention  is  without  merit. 

If  the  rule  stated  above,  that  when  an  animal  is  delivered  to  a  car- 
rier in  a  sound  condition,  and  is  received  at  the  end  of  the  shipment 
in  an  injured  or  unsound  condition,  is  applicable  alike  to  all  classeB  of 
injuries  and  disorders  that  may  befall  live  stock  in  transit,  without 
exception  as  to  the  nature  and  probable  origin  of  such  injuries  or  dis- 
orders, then  the  court  committed  no  error  in  submitting  the  issue  of 
liability  for  the  loss  resulting  from  the  sickness  and  death  of  the  mule 
shown  to  have  been  afflicted  with  pneumonia,  and  which  subsequently 
died  from  its  effects. 

But  if  a  distinction  is  to  be  made  between  those  injuries  which,  from 
their  nature  and  origin,  bear  evidence  of  having  been  caused  by  vio- 
lence or  neglect,  while  being  transported  by  the  carrier,  and  those  which 
frequently  or  necessarily  result  from  natural  causes,  or  from  condi- 
tions over  which  the  carrier  has  no  control,  then  there  was  error  in  this 
charge.  If  a  burden  rested  upon  appellant  to  account  for  the  origin  of 
the  disease,  and  to  show  absence  of  negligence  on  its  part,  then  the 
court  properly  submitted  the  issue,  and  it  was  the  province  of  the  jury 
to  determine  whether  or  not  this  had  been  done.  In  this  State  a  car- 
rier assumes  the  same  degree  of  liability  in  the  carriage  of  live  stock  as 
it  does  in  any  other  class  of  freight,  subject  to  such  exceptions,  on  ac- 
count of  the  inherent  nature  of  the  property,  as  justice  and  common 
fairness  would  impose.  Missouri  Pac.  Ry.  v.  Harris,  67  Texas,  166. 
We  know  of  no  established  rule  by  which  to  determine  with  exactness 
in  every  case  what  injuries  furnish,  from  their  mere  presence,  prima 
facie  evidence  of  negligence,  and  those  that  do  not.  But  we  feel  sure 
that  the  mere  fact  that  an  animal,  apparently  sound  when  delivered 
for  shipment,  arrives  at  its  destination  sick  with  a  disorder,  such  as 
pneumonia,  should  not  raise  the  presumption  that  the  carrier  had  been 
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guilty  of  negligence  which  cauBed  it.  Weed  v.  International  &  G.  N. 
Ry.,  53  S.  W.  Bep.,  356 ;  LouiBville  &  N.  By.  Co.  v.  Wathen,  49  S.  W. 
Bep.,  185;  Id.,  66  S.  W.  Bep.,  714;  Hussey  v.  Saragossa,  3  Woods  C. 
C,  380 ;  New  York,  L.  E.  &  W.  B.  B.  Co.  v.  Estill,  147  U.  S.,  617 ; 
Long  V.  Pennsylvania  By.  Co.,  23  Atl.,  459 ;  14  L.  B.  A.,  741 ;  Schaef- 
fer  V.  Philadelphia  &  B.  By.  Co.,  168  Pa.,  209 ;  31  Atl.,  1088 ;  Penn- 
sylvania By.  Co.  V.  Baiordon,  119  Pa.  St.,  577;  13  Atl.,  324.  Pneu- 
monia is  a  well-known  and  malignant  disease,  attacking  both  man  and 
beast  at  times  when  least  expected, .  and  frequently  under  conditions 
which  shroud  its  cause  and  beginning  in  mystery.  Medical  science  has 
not  yet  reached  that  stage  when  it  can,  with  any  degree  of  certainty, 
predict  or  prevent  its  development  in  animated  beings.  Appellees  al- 
leged in  their  petition  the  nature  of  this  animal's  disorder,  and  thereby 
assumed  the  burden  of  proving  negligence  on  the  part  of  appellant  as 
the  cause  of  the  disease.  If  the  appellees  have  failed  to  adduce  evi- 
dence sufficient  to  justify  a  jury  in  finding  that  appellant's  negligence 
caused  this  mule  to  contract  and  die  of  this  disease,  then  the  court 
committed  reversible  error  in  even  submitting  the  issue.  It  is  useless 
for  a  trial  court  to  submit  an  issue  of  fact  to  a  jury  upon  testimony 
too  meagre  to  support  a  finding  either  way.  We  think  the  testimony  in 
this  case  was  wholly  insufficient  to  show  that  negligence  on  the  part  of 
the  appellant  caused  the  appellee's  mule  to  contract  pneumonia,  or  to 
show  that  it  was  aggravated  by  any  delay  in  the  transportation  from 
Monett  to  Paris,  Tezas.^  The  unloading  at  Monett,  or  at  some  other 
point  in  the  route,  was  necessary  to  be  done  to  comply  with  the  Federal 
statute  prohibiting  railroads  from  confining  stock  in  cars  longer  than 
twenty-eight  consecutive  hours  without  unloading  for  the  purpose  of 
feeding,  watering  and  resting  them  at  least  five  hours.  Was  there  any 
reason  why  this  should  not  be  done  at  Monett?  At  that  season  of  tbs 
year  the  weather  was  precarious  and  uncertain;  even  the  next  day  it 
might  have  been  much  more  unfavorable.  The  only  persons  who  testi- 
fied, from  their  actual  knowledge  of  the  weather  conditions  at  that 
place  on  that  day,  say  the  temperature  was  higher  than  on  the  preced- 
ing day,  and  that  the  pens  were  in  fair  condition.  There  were  twenty- 
four  mules  in  this  shipment,  all  subjected  to  the  same  conditions  as  to 
confinement,  exposure  and  climatic  changes,  yet  only  one  developed 
pneumonia,  and  that  one  the  largest  and  physically  the  best  developed 
in  the  entire  list,  except  her  mate.  Brosius  testified  that  it  was  the 
best  pair  of  mules  in  the  lot.  Dr.  Cook  does  not  say  that  pneumonia 
necessarily  would  result  from  the  unloading  at  Monett,  but  that  it 
might.  He  was  then  merely  answering  an  hypothetical  question,  based 
upon  assumed  conditions,  not  fully  warranted  by  the  testimony  of  the 
witnesses,  not  giving  his  conclusion  from  actual  observations  of  the 
conditions  under  which  the  mules  were  unloaded.  In  another  portion 
of  his  testimony  he  said  that,  when  he  saw  the  animal,  he  inferred, 
from  its  symptoms,  that  it  had  contracted  the  disease  three  or  four  days 
prior  to  that  time.  He  saw  it  on  the  very  day  of  its  arrival  and  within 
a  short  time  afterward.  If  he  is  correct  in  his  diagnosis,  then  the  ani- 
mal had  evidently  contracted  the  cold  on  the  day,  or  day  before,  the 
stock  were  delivered  to  the  appellant. 

We  think  the  jury,  in  arriving  at  its  verdict,  was  probably  misled  by 
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the  instructions  of  the  court  in  authorizing  a  finding  generally  for  ap- 
pellees^  if  it  were  found  that  the  appellant  had  heen  negligent  in  any 
or  all  of  the  respects  mentioned  in  the  charge  before  quoted. 

Under  his  second  assignment  of  error  the  appellant  assails  the  cor- 
rectness of  the  following  charge  of  the  court :  "If,  however,  you  should 
find  from  the  evidence  before  you  that  such  shipment  was  carried  by 
said  defendant,  the  St.  Louis  &  San  Francisco  Ry.  Co.,  under  a  writ- 
ten contract  with  plaintiff,  John  B.  Brosius,  wherein  plaintiff  agreed  to 
care  for,  load  and  unload,  feed  and  water  such  stock,  and  such  contract 
was  upon  a  valuable  consideration;  then  should  you  further  find  from 
the  evidence  that  said  defendant  furnished  to  plaintiff  facilities  and 
means  for  loading  and  unloading,  feeding  and  watering  such  mules, 
which  was  suitable  and  adequate  for  such  purpose,  insofar  as  was  pos- 
sible by  the  exercise  of  ordinary  and  proper  care  and  prudence,  and  that 
the  injuries  to  plaintiffs'  said  mules,  if  any,  were  caused  by  plaintiffs' 
failure  to  care  for,  load  and  unload  their  said  mules,  after  being  given 
an  opportunity  by  defendant  to  do  so,  then  you  shall  find  for  the  de- 
fendant, the  St.  Louis  &  San  Francisco  Ry.  Co.,  for  all  damages,  if 
any,  resulting  from  plaintiffs'  failure  in  any  or  all  of  the  above  re- 
spects." Appellant  contends  that  the  vice  of  this  charge  was  in  sub- 
mitting to  the  jury  the  issue  as  to  whether  or  not  this  contract  had 
been  executed  upon  a  valuable  consideration;  that  contract  being  in 
writing,  a  valuable  consideration  would  be  presumed.  It  is  true  that  a 
written  contract  imports  a  valuable  consideration,  but  does  not  conclu- 
sively presume  one.  McFadden  v.  Ry.  Co.,  4  S.  W.  Rep.,  691 ;  Hutchin- 
son V.  Carr,  sees.  122,  123.  Under  proper  pleadings,  such  as  were  filed 
by  the  plaintiffs  in  this  case,  this  presumption  of  a  consideration  may 
be  rebutted,  and  the  fact  shown  that  none  in  reality  existed;  and  for 
that  reason  the  contract  is  not  enforcible.  Brosius  testified  that  he  had 
a  verbal  understanding  with  the  agent  at  Lockwood  as  to  the  rate  to  be 
paid  as  freight  and  the  route  the  mules  were  to  take,  but  what  this 
rate  was  is  not  stated  either  by  Brosius  or  in  the  written  contract.  He 
says  he  was  not  called  upon  to  sign  any  written  contract  till  a  short 
time  before  the  car  containing  the  mules  was  ready  to  start.  He  also 
stated  that  but  one  rate  was  mentioned  to  him. by  the  agent.  In  all  of 
this  he  is  uncontradicted.  The  agent  himself  testified  that  he  only  had 
two  rates  to  offer  shippers,  and  both  contained  forms  of  contracts  lim- 
iting the  company's  liability  in  the  usual  way;  one  rate  restricted  the 
liability  of  the  carrier  to  a  sum  not  to  exceed  one  hundred  dollars  per 
head  for  the  animals,  in  case  of  loss  or  injury;  the  other  was  25  per- 
cent higher,  but  permitted  a  recovery  for  the  full  amount  of  damages 
in  the  event  of  loss  or  injury.  Brosius  says  he  never  read  the  contract, 
and  did  not  know  what  was  in  it;  that  he  had  signed  many  of  them 
before  but  had  never  read  one;  that  he  assumed  they  had  to  be  signed 
or  the  company  would  not  carry  the  stock.  B.  L.  Young,  the  assistant 
agent  at  Lockwood  for  the  appellant,  testified  that  he  did  not  know 
what  rate  was  paid  by  Brosius ;  that  none  was  paid  to  him ;  that  what- 
ever rate  Brosius  promised  to  pay  under  the  written  contract  was  the 
regular  tariff  rate.  Under  this  testimony  we  think  the  court  properly 
submitted  the  issue  of  consideration  to  the  jury.    If  the  rate  paid  by 
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Abuidonineiit. 

Of  wife  by  husband.    See  Husband  and  Wife,  1-3. 

Absence. 

Of  party  and  counsel.    See  New  Trial,  I. 

Acceptance. 

Shown  by  cireumstances.     See  Deed,  S-i» 

Acknowledgment. 

Proof  of  privy  examination.     See  Deed,  IS. 
Suit  to  correct  defect  in.     See  Limitation,  H, 
Defectively  certified.     See  Married  Woman,  1. 

Administration. 

Of  community  estate  by  survivor.    See  Community  Property,  l-J^, 

Admission. 

1.  Defendant,  sued  for  breach  of  warranty  on. sale  of  land,  admitted  plaintiff's 
claim  to  recover  the  amount  he  had  been  compelled  to  pay  as  city  taxes 
for  the  year  of  the  sale  **except  as  same  may  be  defeated  by  the  things 
pleaded  and  proven  by  defendant,"  these  being  an  agreement  that  the 
purchaser  was  to  pay  such  taxes.  Held  that  defendant  was  precluded 
by  his  admission  from  questioning  plaintiff's  right  to  recover  on  the 
ground  that  the  taxes  for  the  year  had  not  been  assessed  and  thereby 
acquired  a  lien  at  the  time  of  the  sale.  It  seems  that  such  defense 
would  be  good  if  not  prevented  by  the  agreement,  but  this  admitted 
the  cause  of  action  unless  it  was  defeated  by  plea  of  confession  n.nd 
avoidance.     Taylor  v.  Reynolds,  344. 

Adoption. 

1.  The  statute  concerning  the  adoption  of  minor  children  does  not  require, 

as  an  essential  condition  of  the  act  of  adoption,  that  the  instrument 
executed  for  that  purpose,  in  addition  to  having  been  acknowledgecf 
and  filed  for  record,  should  have  been  also  actually  recorded  by  the 
clerk,  to  give  it  effect  and  to  charge  third  parties  with  notice  of  the 
adoption.     Chiffey  Pet.  Co.  v.  Hooks,  560. 

2.  The  proper  execution  of  a  deed  of  adoption  gives  to  the  adopted  child 

the  same  status  as  a  natural  child,  and  of  this  status  all  persons  must 
take  notice.    Id. 

3.  Where  the  evidence  was  conflicting  as  to  whether  or  not  the  adoptor  in- 

tended to  have  the  deed  of  adoption  recorded,  the  subsequent  declara- 
tions of  the  adoptor  that  he  had  adopted  the  minor,  are  admissible  in 
evidence.    Id. 

Adverse  Possession. 

Holding  under  another.    See  Limitation,  1, 

Limits  not  defined.     See  Limitation,  2. 

Character  and  continuity  of.     See  Limitation,  S. 

By  connecting  with  owners  fence.     See  Limitation^  4* 

Surveying  line.     See  Limitation,  6. 

Held  insufficient.     See  Limitation,  6. 

Break  in  continuity  of.     See  Limitation,  7. 

Title  retained  by  vendor.     See  Limitation,  9, 


662  Index. 

AffldETlt 

To  procure  attachment.     See  Attachment ,  1,  S, 
Injury  to  defendant.     See  Oamishment,  2. 
As  to  amount  due.     See  Oamishment,  S, 

Delegating  ai^thority  to  collect.     See  Attorneys,  i. 
Negligence  of  attorneys.     See  Attorneys,  2-4, 
Trespass  by  agent.     See  Trespass,  1-4. 

1.  Where,  in  a  suit  by  a  land  agent  for  commissions  on  sales  made  by  him, 

it  appears  from  plaintiff's  petition  that  he  is  indebted  to  the  defend- 
ant in  a  sum  greater  than  the  amount  of  the  commissions,  it  is  proper 
to  deduct  the  amount  of  such  commissions  from  the  admitted  indebted- 
ness and  to  render  judgment  for  the  defendant.  Fordtran  v.  South 
End  Ld.   Co.,   322. 

2.  Where  an  agent  is  paid  his  commission  upon  a  sale  of  land  and  the  ven- 

dee sells  the  same  land  to  a  third  party  who  pays  the  agent  another 
commission,  and  by  agreement  between  the  first  and  second  vendee  the 
first  vendee  reconveys  the  land  to  the  original  vendor  who  then  conveys 
it  to  the  second  vendee,  the  agent  is  not  again  entitled  to  a  commission 
from  the  vendor.     Id. 

8.  In  a  suit  for  commissions  upon  the  sale  of  land  by  a  subagent,  against 
the  principal,  the  owner  of  the  land,  and  his  agents,  the  principal 
would  not  be  liable  for  a  greater  percent  of  commission  than  he  had 
agreed  to  pay  to  the  agents.  Charge  considered,  and  held,  under  the 
evidence,  to  state  the  law  correctly.     Sterling  v.  De  Launa,  470. 

4.  There  can  be  no  ratification  without  a  full  knowledge  of  the  facts  by  the 
party  charged  with  ratification.     Id. 

6.  A  principal  can  not  be  held  to  have  ratified  the  unauthorized  act  of  his 
agent  unless  at  the  time  he  does  the  act  from  which  ratification  is 
sought  to  be  implied  he  had  full  knowledge  of  all  the  facts.  Evidence 
considered,  and  held  insufficient  to  show  ratification.  Suderman-Dolson 
Co.,  V.  Rodgers,  67. 

6.  The    amount   of   a   judment   having  been   paid   by    defendant    into   the 

hands  of  the  clerk  of  the  court  wherein  It  was  recovered,  without  au- 
thority from  the  plaintiff  for  him  to  receive  it,  no  such  authority,  it 
seems,  arose  by  ratification  from  the  attempt  of  the  plaintiff  to  ob- 
tain it  from  the  clerk  by  drawing  a  draft  on  him  for  the  amount. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Wright,  459. 

7.  Where  an  attorney  in  fact,  having  no   interest  in  the  land,  executes  a 

deed  in  his  own  name  without  reference  to  the  power  of  attorney,  the 
deed  will  be  referred  to  the  power  and  will  suffice  to  convey  the  title 
of  the  owner,     (hiffey  Pet.  Co.  v.  Hooks,  560. 

8.  A  lease  of  public  ground  made  by  the  State  through  its  superintendent  of 

buildings  and  grounds  acting  W  authority  of  a  joint  resolution  of  the 
Legislature  provided  that  the  State  acting  through  said  superintendent 
reserved  the  right  to  cancel  the  contract  at  the  expiration  of  five  years. 
Held  that  the  contract  authorized  the  superintendent  to  effect  such  can- 
cellation on  behalf  of  the  State.    Tips  Foundry  d  Mach.  Co.  v.  State,  21. 

9.  The  tenant  of  property  of  the  State  holding  under  a  lease  for  eight  years 

executed  by  its  superintendent  of  buildings  and  grounds  which  author- 
ized him  to  cancel  same  after  five  years,  could  not  question  his  right 
to  act  for  the  State  in  making  such  cancellation  on  the  ground  that 
the  reservation  of  such  authority  in  the,  officer  was  not  authorized  by 
the  joint  resolution  empowering  him  to  make  the  lease  with  reservation 
of  such  power  to  the  State.    Id, 

Aggrieved  Party. 

Sale  of  liquor  to  son.     See  Intoxicating  Liquors,  6,  7. 

Amendment. 

In  county  court  after  appeal.    See  Jurisdiction^  !• 
New  cause  of  action.     See  Pleading,  10, 
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Amonnt  in  Controverty. 

On  appeal  from  justice  court.    See  Jurisdiction,  X. 

Animals. 

Transportation  by  rail.     See  Carriera  of  Ooods,  2,  S,  7-20, 
Killed  by  railway.     See  Railioaya,  1-3. 

Appeal. 

From  interlocutory  c^tders.     See  Injunction,  7,  8. 
Amount  in  controversy  on.     See  Jurisdiction,  1. 
Dismissal  of.     See  Practice  on  Appeal,  1. 
From  order  appointing  receiver.     See  Receivers,  3-9. 
By  one  defendant  only.     See  Res  Adjudicata,  1. 

Appeal  Bond. 

1.  Where  a  case  in  which  defendants,  against  whom  plaintiff  recovered 
judgment  in  Justice  Court,  appealed  to  the  County  Court,  and  plaintiff, 
in  turn,  appealed  from  a  jud^ent  therein  in  favor  of  defendants^ 
an  appeal  bond  or  affidavit  of  inability,  made  by  defendants  on  their 
appeal,  was  necessary  to  give  jurisdiction  to  the  County  Court,  and 
when  it  does  not  appear  in  the  record  plaintiff's  appeal  from  the 
County  Court  must  be  dismissed.     Maley  v.  Mundy,  630. 

Applioation  of  Payments. 

Right  of  debtor  to  direct.    See  Payment,  1. 
As  affecting  limitation.     See  Payment,  2,  S. 

Argument  of  Connsel. 

1.  It  was  improper  for  coimsel  to  refer  in  argument  to  the  jury  to  previous 
proceedings  in  the  case,  not  in  evidence,  and  relating  only  to  the  dis- 
charge from  liability  of  a  codefendant.  Missouri,  K.  d  T.  Ry,  Co,  v. 
Moore,  631. 

Art. 

Obscene  or  vulgar  works.    See  IntooBicating  Liquors,  2-5. 

Assault. 

By  conductor  on  passenger.     See  Master  and  Servant,  IS. 

Assignment  of  Error. 

1.  An  assignment  of  error  which  contains  several  distinct  propositions  is 

in  violation  of  the  rules,  and  does  not  require  consideration.  Bounds 
V.  Hubbard  City,  233. 

2.  An  assignment  of  error  directed  against  two  or  more  distinct  rulings  of 

the  court,  not  a  proposition  in  itself  and  not  followed  by  a  proposition 
or  a  statement  of  the  evidence,  is  not  entitled  to  consideration.  Sterling 
V.  De  Laune.  470. 

3.  Where  the  assignment  of  error  and  the  propositions  thereunder  amount 

simply  to  a  charge  that  the  court  erred  in  refusing  to  quash  the  gar- 
nishment proceedings,  and  in  the  motion  to  quash  eight  grounds  are 
set  out,  the  Appellate  Court  will  not  consider  the  assignment.  Burge 
V.  Beaumont  Carriage  Co,,  223. 

4.  An  assignment  of  error  that  a  finding  of  fact  by  the  trial  court  is  against 

''practically  the  undisputed  evidence"  is  too  uncertain  and  indefinite 
to  require  consideration  by  the  Appellate  Court.  Morris  v.  Morris  244. 
6.  An  assignment  of  error  which  neither  in  itself  nor  by  the  propositions 
thereunder  specifies  the  fact  which  the  evidence  is  alleged  to  be  insuffi- 
cient to  prove,  is  too  general  to  require  consideration  by  the  Appellate 
Court.     Cain  v.  State,  382. 

6.  A  proposition  as  to  what  the  proper  measure  of  damage  should  be  in  a 

given  case,  is  not  germane  to  an  assignment  of  error  which  merely 
complains  of  the  insufficiency  of  the  evidence  to  establish  market  value. 
Ban  Jacinto  Oil  Co.  v.  Teafas  Co.,  477. 

7.  A  proposition  which  is  not  germane  to  the  assignment  of  error  under 
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which  it  is  made  is  not  entitled  to  eoBBiderfttion.  AflsigBments  and  a 
proposition  thereunder  considered,  and  held  that  the  proposition  was 
not  germane  to  the  assignments.  Industrial  Lumh.  Co,  v.  Bivens,  396. 
8.  Under  an  assignment  of  error  that  the  court  erred  in  refusing  to  suppress 
and  strike  out  the  entire  report  of  a  surveyor  appointed  to  establish 
a  boyndary  line,  the  appellant  is  not  entitled  to  have  considered  the 
overruling  of  his  motion  by  the  trial  court  to  suppress  certain  portions 
of  said  report,  though  such  portions  were  subject  to  the  objections 
'  urged  to  them.     McDonald  v.  McCrabb,  259. 

4 

Aunmed  Risk. 

Dangerous  position.     See  Master  and  Servant,  11-lJ^, 
Failure  to  examine  apparatus.     See  Master  and  Servant,  15, 
Advice  of  foreman.     See  Master  and  Servant,  16. 
Dangers  not  obvious.     See  Master  and  Servant,  22. 
Negligent  manner  of  work.     See  Master  and  Servant,  25, 

Attachment. 

1.  Where,  in  an  attachment  suit,  the  affidavit  and  bond  eorreetly  give  the 

style  of  the  suit,  the  court  in  which  the  same  is  pending  and  the  term 
of  the  court  to  which  the  suit  is  brought,  omitting  only  the  number 
of  the  case,  a  motion  to  quash  the  attachment  on  .  the  ground  that 
the  affidavit  and  bond  do  not  identify  the  suit,  is  properly  overruled. 
Bridges  d  Son  v.  First  Nat.  Bank  of  Center,  454. 

2.  When  there  are   several   defendants   in   an  attachment  suit,  but  the  at- 

tachment is  not  sued  out  as  against  all  the  defendants,  the  bond  should 
be  made  payable  to  those  only  against  whose  property  the  writ  issues. 
Id. 

3.  Where  an  attachment  is  sued  out  against  a  partnership,   the  names  of 

the  partners  being  given,  it  is  not  necessary  to  charge  in  the  affidavit 
that  each  of  the  partners  composing  the  firm,  was  about  to  dispose  of 
his  property.     Id. 

4.  In  an  attachment  suit  by  a  corporation  the  attachment  bond  was  signed 

with  the  name  of  the  corporation  without  showing  what  officer  of  the 
corporation  signed  the  same,  and  the  signature  was  made  by  the  type- 
writer. Held,  sufficient.     Id. 

Attorneys. 

Misconduct  of.     See  Argument  of  Counsel,  1. 
Collection  of  judgment  by.     See  Injunction,  1. 
Explaining  charge  of  court.     See  Instructions  to  Juries^  1. 
Absence  from  court.     See  'Sew  Trial,  1. 

1.  An  attorney  who  has  no  express  or  implied  authority  from  his  client  to 

do  so  has  no  power  to  delegate  to  another  his  authority  to  collect  for 
the  benefit  of  his  client  the  amount  of  a  judgment  recovered.  Missouri, 
K.  d  T.  Ry.  Co.  V.  Wright,  458. 

2.  In  an  action  by  a  client  against  the  executors  of  his  attorney  for  dam- 

ages for  the  failure  of  said  attorney  to  file  suit  upon  a  note  placed  in 
the'  hands  of  the  attorney  for  collection,  whereby  the  note  became  barred 
by  limitation  and  the  value  thereof  lost  to  plaintiff,  pleading  of  plain- 
tiff considered,  and  held  not  subject  to  a  special  exception  interposing 
the  statutes  of  limitation.     Shuttletoorth  v.  McGee,  605. 

5.  The  relationship  between  client  and  attorney  is  one  of  trust  and  confi- 

dence, and  the  client  has  the  right  to  rely  upon  the  statemente  of  his 
attorney  to  the  effect  that  he  has  performed  bis  duty  in  the  nuitter 
of  his  employment,  hence,  in  an  action  by  the  client  against  his  at- 
torney for  damages  resulting  from  the  negligence  of  the  attemey,  the 
statute  of  limitation  will  not  begin  to  run  until  the  client  discovers 
that  the  representations  of  his  attorney  upon  which  he  relied  were 
untrue.  Id. 
4.  Where  a  note  becomes  barred  in  the  hands  of  an  attorney  with  whom  it 
is  placed  for  collection,  it  is  proper  for  the  client  to  endeavor  to  col- 
lect the  note  by  suit  before  suing  the  attorney  for  damages,  in  order  tQ 
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ascertain  whether  or  not  the  debtor  will  interpose  the  statute  of  limi- 
tations when  such  defense  is  available.    Id. 

Attorney's  Pee. 

1.  Wheris  in  a  contest  over  insurance  money  between  the  beneficiaries  in  the 
policy  and  creditors,  the  insurance  company  is  made  a  party  defendant, 
but  makes  no  contest,  the  company  should  be  allowed  its  reasonable 
attorney's  fees,  to  be  deducted  from  the  fund,  or  charged  against  the 
unsuccessful  plaintiff,  as  the  case  might  be.  Red  River  Vatl,  Batik 
V,  De  Berry,  96. 

Bankruptcy. 

Prefering  creditor.    See  Frtiud,  1. 

1.  In  order  to  render  9,  garnishment  lien  null  and  void  against  a  bankrupt's 

estate  it  must  be  shown,  not  only  that  the  lien  was  created  within  tour 
months  prior  to  the  filing  of  the  petition  in  bankruptcy,  but  also  that 
the  debtor  was  insolvent  at  the  time  the  lien  wan  created.  These  facts 
must  concur.     Danby  Millinery  Co.  v.  Dogan,  323. 

2.  Ordinarilv  the  title  to  the  property  of  a  bankrupt  passes  to  the  trustee 

in  bankruptcy  and  the  trustee  alone  is  authorized  to  sue  for  the  same; 
but  a  trustee  in  bankruptcy  is  not  bound  to  acoept  property  of  an  on- 
erous or  unprofitable  character,  and  as  to  such  property  if  the  trustee 
refuses  to  accept  the  same  the  title  remains  in  the  bankrupt  and  he 
may  maintain  suit  for  it  notwithstanding  the  pendency  of  the  bank- 
«  ruptcy    proceedings.      Evidence   considered,    and    held    to    authorize    a 

bankrupt  to  sue  for  property  of  his  estate  pending  the  bankruptcy 
proceedings.     Brigga  v,  Avary,  488. 

Butard. 

Inheritance  by.     See  Descent  and  Distribution^  i.. 

Beneficiary. 

Insurable  interest.    See  Insurance,  Benefit,  •!,  2,  4,  5. 
Change  of.     See  Insurance,  Benefit,  S,  6, 

0 

Bin  of  Lading. 

Surrender  on  delivery  of  goods.    See  Carriers  of  Goods,  4* 

Bond. 

Necessary  to  jurisdiction  on  appeal.    See  Appeal  Bond, 
Identifying  suit  in  which  given.     See  Attachment,  i. 
To  whom  payable.     See  Attachment,  2, 
Given  by  corporation.     See  Attachment,  ^. 
Questioning  sufficiency  of.     See  Oamiahment,  1, 
Of  liquor  dealer.    See  Intoxicating  Liquors,  i-7. 

Boimdarles. 

Declarations  of  vendor.     See  Evidence,  5, 
Surveyor's  report.     See  Instructions  to  Juries,  18. 
Of  adverse  possession  claimed.     See  Limitation,  2-4. 

1.  In  establishing  the  boundaries  of  a  survey  the  primary  object  is  to  as- 

certain and  follow  the  footsteps  of  the  original  surveyor.  Where  in  a 
boundary  suit  the  plaintiff  claimed  that  the  footsteps  of  the  original 
surveyor  could  be  identified  by  mounds  of  earth  at  the  corners  of  the 
surveys,  and  the  defendant  claimed  that  the  line  should  be  established 
b^  running  from  a  certain  known  corner  on  the  same  magnetic  varia- 
tion used  by  the  original  surveyor,  the  evidence  being  conflicting,  a 
finding  of  the  court  in  favor  of  defendant's  theory  will  not  be  set  aside 
on  appeal.     Smith  v,  Jcrvis,  186. 

2.  It  is  not  a  rule  of  law  of  universal  a^>plication  that  in  the  absence  of 

natural  or  artificial  objects  identifying  a  survey  on  the  ground,  thQ 


666  Indbx. 

Boundariet — CotUinued. 

J  proper  method  of   locating  a  survey   is  to  run  course   and  distance 
rom  the  nearest  identified  object  or  comer  called  for  in  the  fieldnotes 
of  said  survey  or  its  connections.     Jd. 

3.  In  trespass  to  try  title,  though  the  issue  be  merely  one  of  boundary ,  the 

plaintiff  must  produce  evidence  reasonably  sufiicient  to  show  his* right 
to  the  land,  irrespective  of  the  weakness  of  defendant's  title.  Jaggers 
V,  Stringer,  671. 

4.  To  entitle  a  call  for  a  comer  established  by  a  stake  and  marked  bearing 

tree  to  prevail  over  that  reached  by  the  course  and  distance  called 
for,  the  evidence  must  show  with  reasonable  certainty  that  the  land- 
marks in  question  are  or  were  once  to  be  found  at  the  point  claimed. 
Evidence  of  the  existence  of  a  fallen  tree,  not  shown  to  bear  surveyor's 
marks,  near  the  point  in  and  of  a  marked  line  therefrom,  when  or  by 
whom  made  not  being  shown,  in  connection  with  other  evidence,  con- 
sidered and  held  not  to  establish  the  location  of  the  marked  comer 
sufficiently  to  entitle  it  to  control  the  location  ilxed  by  course  and  dis- 
tance from  undisputed  points.    Id, 

6.  It  seems  that  the  allowance  for  variation  of  the  needle  in  running  one 

line  of  a  survev  should  be  the  same  as  for  its  other  lines.  Id. 
6w  To  locate  the  boundary  of  a  grant  from  a  kno\m  beginning  point,  on  a  cer- 
tain course,  the  line  should  be  run,  in  the  absence  of  natural  or  arti- 
ficial objects  called  for  by  the  original  surveyor,  on  the  course  called 
for  with  the  true  magnetic  variation  of  the  compass  at  the  present 
time.     McDonald  r.  McCrahh,  259. 

7.  In  an  endeavor  to  fix  the  true  boundary  of  a  survey  the  area  of  the  same 

is  only  a  circumstance  to  be  considered  by  the  jury  in  deciding  between 
the  contending  theories.     Id. 

8.  It  is  not  a  sound  proposition  of  law  that  a  line  once  established  between 

contiguous  owners  can  be  changed  only  by  an  agreement  in  writing 
signed  by  such  owners,  and  in  a  boundary  case  the  court  properly 
refused  to  instruct  the  jury  that  the  line  could  only  be  changed  in  that 
way.    Id, 

0.  When,  in  the  description  contained  in  a  deed,  there  is  ambiguity  as  to 

the  boundaries,  parol  evidence  is  admissible  as  to  the  declarations  of 
the  grantor  at  the  t'liAe  of  purchase  as  to  the  boundaries  of  the  land 
conveyed,  and  the  true  position  of  the  boundaries  becomes  a  question 
of  fact  for  the  jury.     St.  Louis  8,  F.  rf  T,  Ry,  Co.  v.  Payne,  194. 

10.  When  the  evidence  is  conflicting  upon  a  question  of  boundary  it  is  the 

duty  of  the  trial  court  to  submit  the  question  to  the  jury.  In  a  bound- 
ary suit,  evidence  considered,  and  held  to  present  a  question  of  fact 
which  should  have  been  submitted  to  the  jury,  and  a  peremptory  in- 
struction was  therefore  erroneous.     Titterington  i>.  Kirhy,  695. 

11.  The   evidence  as   to   the   position   of   a   boundary   being   conflicting,   the 

court  properly  refused  under  the  facts  of  this  case  to  instruct  the  jury 
to  determine  the  disputed  boundary  by  apportioning  the  excess  be- 
tween the  adjacent  tracts.     Bollinger  v.  McMinn,  89. 

12.  In  a  boundary  suit,  the  evidence  being  conflicting  as  to  the  location  of  the 

lines  and  comers  of  the  surveys  in  controversy,  it  was  error  for  the 
court,  because  upon  the  weight  of  the  evidence,  to  charge  the  jury  that 
the  lines  and  corners  of  the  surveys  might  be  located  in  a  certain  way, 
indicating  how.  In  such  cases,  however,  the  facts  may  be  grouped  and 
the  jury  instructed  that  if  they  believe  from  the  evidence  that  such 
facts  exist  they  should  find  for  the  plaintiff  or  the  defendant,  as  the 
case  might  be.    Thompson  v.  Kelly,  180. 

Brief  t. 

Propositions  in.     See  Assignment  of  Error,  2,  S,  5,  6,  7,  8. 

1.  The  Appellate  Court  will  not  consider  errors  assigned  on  the  overruling 

of  exceptions  which  are  not  set  out  in  the  brief.  Missouri,  K.  d  T, 
Ry.   Co.    V.    Moore,   531. 

2.  The  law  authorizing  the  sending  up  of  the  stenographer's  transcript  on 

appeal  did  not  change  the  rule  requiring  condensed  statements  from  the 
record  to  follow  each  proposition  in  we  briefs;  on  the  oontrary,  it 
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emphasizes  tlie  necessity  for  observance  of  the  rule.  United  Oil  d  R, 
Co,  V.  Or>ey,  10. 

3.  The  statement  in  a  brief  of  the  evidence,  pertinent  to  a  proposition  should 

contain  a  brief  summary  of  the  evidence  upon  the  point,  and  not  the 
bare  statement  of  the  lesal  coiicIuhjous  of  the  writer  as  to  the  efTect  of 
the  evidence,  with  a  reference  to  pages  of  the  transcript.  McDonald 
V.  McCrahh,  260. 

4.  Under  an  assignment  of  error  that  the  court  erred  in  refusing  to  give 

a  peremptory  instruction  for  the  defendant,  a  statement  simply  that 
"there  was  no  affirmative  proof  showing  how  the  wreck  was  caused/' 
does  not  exclude  the  idea  that  there  was  some  evidence  showing  that 
the  wreck  was  caused  in  the  manner  alleged  by  the  plaintiff,  and  a 
failure  tp  set  out  such  evidence  absolves  the  Appellate  Ck>urt  from 
the  duty  of  considering  the  assignment.  Texas  d  If.  O.  By.  Co.  v. 
OUppenger,  510. 

Biirden  of  Proof. 

That  contract  would  impair  public  service.    See  (Hiies,  S» 
Of  value  of  improvements.    See  Improvements^  S» 
Charge  upon.     See  Instructions  to  Juries,  24. 
^   Ab  to  insolvency.    See  Insuranoe,  Life,  S. 

Call!. 

For  marked  comers.     See  Boundaries,  4* 

Oanodlatioii. 

Of  lease  for  State.    See  Agency,  8,  9. 

Carriers  of  Goods. 

Acceptance  of  car  by  shipper.     See  Evidence,  29. 

1.  The  Act  of  March  13,  1005  (Gen.  Laws,  1905,  p.  29),  regulating  the  venue 

of  suits  against  railroads  is  not  unconstitutional  as  being  a  discrimin- 
atory and  unlawful  impediment  and  burden  upon  interstate  commerce. 
8t.  Louis  /.  M,  d  8.  Ry,  Co,  v.  Moon,  209. 

2.  The  station  agent  of  a  railroad  company  at  one  station  has  no  implied 

authority  to  order  cars  for  the  shipment  of  cattle  from  another  station. 
Southern  Kan,  Ry,  Co,  v.  Cox,  84. 

6.  In  a  suit  for  damages  to  a  shipment  of  cattle  resulting  from  delay  in 
furnishing  cars,  plaintiff  liaving  alleged  that  the  cars  were  ordered  by 
his  agent  at  a  certain  station,  evidence  that  plaintiff  himself  ordered 
the  cars  from  a  different  station,  will  not  support  a  judgment  for  plain- 
tiff, although  it  appeared  that  the  railroad  company,  acting  upon  the 
order  given  by  the  plaintiff  himself,  took  steps  to  furnish  the  cars.    Id. 

K^  In  a  suit  by  a  shipper  against  a  railroad  company  for  the  value  of  goods 
delivered  by  the  railroad  company  without  presentation  or  surrender  of 
the  bill  of  lading,  and  so  lost  to  the  shipper,  evidence  considered,  and 
held  to  show  that  the  company  surrendered  said  goods  upon  the  per- 
sonal guaranty  of  the  person  to  whom  they  were  delivered  to  indemnify 
the  company,  and  not  because  of  a  certain  custom  of  dealing  with  the 
shipper,  and  hence  the  shipper  was  not  estopped  by  such  custom,  and 
and  the  railroad  company  was  liable.  Texas  d  O.  Ry.  Co.  v.  First  Nat. 
Bank  of  Carthage,  283. 

6«  The  consignee  can  not,  by  refusal  to  accept  goods  damaged  or  delayed 
in  transit,  hold  the  carrier  for  the  entire  value  of  the  shipment,  and 
an  instruction  that  th^  latter  was  not  liable  for  the  additional  dam- 
age caused  by  the  consignee's  refusal  to  receive  was  improperly  refused. 
Missouri,  K.  d  T,  Ry,  Co,  v.  Moore,  531. 

6.  On  an  interstate  shipment  of  freight  on  a  contract  limiting  the  liability 
of  each  of  the  connecting  lines  in  its  transportation  to  losses  on  its 
own  line  of  road,  the  terminal  carrier  is  not  liable  for  goods  lost  by 
the  preceding  carrier  and  neve*  delivered  to  it.  Texas  d  P.  Ry.  Co, 
V.  Weisman  d  Co.,  319. 

7«  It  seems  that  a  connecting  carrier  which  has  no  feeding  and  watering 
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facilities  at  the  junction  point,  has  the  right  to  refuse  to  receive  from 
a  prior  carrier  a  shipment  of  cattle,  which  have  already  been  on  the 
cars  between  twenty-six  and  twenty-seven  hours,  until  such  cattle  are 
fed  and  watered  by  the  prior  earner.  Ft,  Worth  d  D.  C.  Ry.  Co.  v. 
Chicago,  R.  I.  d  O,  Ry.  Co.,  304. 

8.  Where   two    connecting    lines    have    both    been   guilty   of    negligence    in 

handling  a  shipment  of  cattle  over  their  roads,  neither  can  recover  over 
against  the  other  for  any  part  of  the  damages  adjudged  against  it. 
One  concerned  in  the  commission  of  a  wrong  can  not  recover  of  another 
likewise  guilty.    Id. 

9.  Carriers  of  live  stock  are  not  insurers  against  injuries  arising  from  or 

attributable  to  the  natural  vices,  propensities  and  habits  of  the  ani- 
mals themselves  and  which  could  not  be  prevented  by  foresight  and 
care.  In  a  suit  for  damages  to  a  shipment  of  cattle,  charge  considered, 
and  held  erroneou's.     Texas  C.  R.  Co.  v.  Hunter  d  Co.,  190. 

10.  In  the  shipment  of  cattle  some  damages  naturally  and  unavoidably  occur 

even  when  transported  by  the  railroads  in  the  most  careful  and  prudent 
manner.     For  such  damage  the  railroads  are  not  liable.     Id. 

11.  A  charge  which  defines  inherent  vice  as  "a  fault  not  possessed  by  the 

ordinary  of  its  kind,"  is  too  restrictive.     Id. 

12.  In  an  action  for  damage  to  live  stock  in  transportation,  consisting  of  dis- 

tinct injuries  to  different  animals  from  distinct  causes  alleged  as  neg- 
ligence, the  issues  should  have  been  distinguished  and  separately  sub- 
mitted by  the  charge,  and  it  was  error  to  authorize  recovery  on  proof 
of  any  of  the  acts  of  negligence  alleged  where  in  the  case  of  the 
damage  to  one  of  the  animals  there  was  no  evidence  sufficient  to  show 
negligence.    8t.  Louis  d  8.  F.  Ry.  Co.  v.  Brosius  d  Le  Compte,  647. 

13.  Evidence  in  case  of  a  mule  transported  by  rail  and  delivered  at  destina- 

tion sick  of  pneumonia,  from  which  it  died,  considered  and  held  in- 
sufficient to  support  the  submission  of  the  issue  as  to  its  death  due 
to  negligence  in  transportation.    Id. 

14.  The  delivery  by  the  carrier  of  an  animal  suffering  from  wounds  received 

in  transit,  carries  with  it,  though  delivery  sick  with  pneumonia  does 
not,  evidence  sufficient  to  submit  the  issue  of  the  carrier's  negligence 
as  cause  of  the  injury,  if  unexplained,  and  the  burden  of  proof  is'  not 
shifted  by  the  fact  that  the  owner  accompanied  the  shipment  during 
a  part  only  of  the  transit.     Id. 

15.  A  written  contract  for   transportation,  with  limited  liability,  is  prima 

facie,  but  not  conclusively,  on  good  consideration;  and  where  no  rate 
was  offered  the  shipper  except  under  a  form  of  contract  limiting  the 
liability  the  question  whether  there  was  a  reduction  of  rate  affording 
a  consideration  for  the  limitation  may  be  left  to  the  jury.     Id. 

16.  Where  but  one  car  is  offered  the  shipper,  he  does  not,  by  making  use  of 

it,  nor  by  efforts  to  make  it  safer  for  his  stock,  relieve  the  carrier 
from  liability  for  failure  to  furnish  a  proper  car.    Id. 

17.  In  a  suit  for  damages  to  a  shipment  of  live  stock,  it  appearing  from  the 

evidence  that  some  depreciation  in  the  value  of  live  stock  is  naturally 
and  necessarily  caused  by  long  shipments  even  when  the  carrier  exer-^ 
cises  due  care,  the  omission  of  this  element  of  damage  from  the  charge 
'  upon  the  measure  of  damage,  is  reversible  error.     8t.  Louis,  I  M.  d 
8.  Ry.  Co.  V.  Moon,  209. 

18.  Contracts  of  shipment  by  carriers  limiting  the  value  of  packages  or  freight 

and  limiting  the  liability  of  the  carrier  in  case  of  loss  to  some  agreed 
value,  may  be  valid  in  cases  where  the  packages  are  sealed  and  the 
carrier  has  no  opportunity  to  learn  the  value  of  the  articles  shipped; 
but  the  reason  of  the  rule  has  no  application  in  the  case  of  a  ship- 
ment of  live  stock,  and  such  a  contract  in  such  a  case  is  invalid.     Id. 

19.  While  it  is  true  as  a  general  rule  that  a  contract  valid  in  the  State  where 

made  is  to  be  deemed  valid  in  every  other  State,  this  is  not  the  case 
where  such  a  contract  is  forbidden  by  expressed  statute  or  some  settled 
policy  of  the  State  where  it  is  sought  to  be  enforced.  Hence  a  con- 
tract for  the  shipment  of  live  stock  made  in  the  State  of  Arkansas  and 
valid  in  that  State  whereby  the  common  law  liability  of  l^e  carrier 
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was  limited,  being  contrary  to  the  Btatutes  of  Texas,  will  not  be  en- 
forced in  Texas.  The  case  of  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  v.  Hambrick,  97  S.  W.  Rep.,  1073,  criticised.  Id. 
20.  Where  an  intermediate  carrier  receives  livestock  from  a  connecting  carrier, 
and  without  any  reduction  in  the  through  rate  of  freight  fix^  by  the 
initial  carrier,  and  without  opportunity  to  the  shipper  to  consider 
and  understand  the  terms  of  a  new  shipping  contract,  requires  the 
shipper  to  execute  such  contract  whereby  the  liability  of  the  carrier 
is  limited  to  the  value  of  the  stock  at  the  time  and  plaoe  of  shipment, 
not  to  exceed  a  stipulated  amount  per  head,  such  contract,  insofar  as 
it  attempts  to  limit  the  liability  of  the  carrier,  is  invalid.    Id, 

Carriers  of  Passengers. 

Assault  by  conductor.    See  Master  and  Servant,  1-^. 

1.  If  a  passenger  leave  a  railroad  train  without  the  invitation  of  the  con- 

ductor, at  a  place  which  is  not  a  station  for  the  delivery  of  passengers, 
there  being  no  prior  agreement  on  the  part  of  the  railroad  company 
that  he  may  alight  there,  and  is  injured  in  so  doing,  it  is  ordinarily 
a  question  of  fact  for  the  jury  whether  or  not  such  act  was  negligence. 
Galveston,  H.  d  H.  R.  Co.  v.  Alherti,  32. 

2.  Where  a  carrier,  knowing  that  a  female  passenger  is  in  the  act  of  alight- 

ing from  its  train,  suddenly  puts  the  same  in  motion,  it  would  be  so 
wanting  in  that  high  degree  of  care  due  from  a  carrier  to  its  passen- 
gers as  to  make  it  guilty  of  negligence  as  matter  of  law,  and  a  special 
charge  submitting  as  an  issue  such  state  of  facts  was  properly  refused. 
Id, 

3.  In  a  suit  for  damages  by  a  minor  female  passencer  for  wrongful  ejection 

from  a  railroad  train,  evidence  considered,  and  held  that  a  verdict  for 
$1,000  was  excessive,  and  a  remittitur  of  $900  required.  Misaouri, 
K,  &  T.  Ry,  Co,  V.  Mitchell,  307. 

Cases  Distinguished. 

1.  Gulf.  C.  &  S.  F.  Ry.  v.  Howard,  97  Texas,  613;  Medbury  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  81  N.  W.  Rep.,  659,  and  International  &  G.  N.  Ry.  v. 
Anderson,  82  Texas,  518,  distinguished.  St.  Louis  &  S.  F.  Ry.  v.  Smith, 
14  Texas  Ct.  Rep.,  376,  and  Texas  &  N.  O.  Ry.  v.  jMcCraw,  16  Texas 
Ct.  Rep.,  368,  approved.    TeoDoa  d  N.  O,  R.  Co,  v.  Walton,  43. 

Charge  of  Court.  * 

See,  generally.  Instructions  to  Juries,  1--26, 

Citation. 

1.  The  statutory  requisites  of  a  citation  are  mandatory,  one  of  such  re- 

quisites is  that  it  shall  state  "the  nature  of  plaintifTs  demand;"  a 
want  of  fullness  in  such  statement  in  a  citation  to  a  defendant  without 
the  county  in  which  the  suit  is  filed,  may  be  supplied  by  the  accompany- 
ing petition,  but  a  citation,  even  in  such  case,  which  states  an  entirely 
different  ca^se  of  action  from  that  alleged  in  the  petition,  will  not 
support  a  judgment  by  default.     Carlton  v.  Mayner,  47. 

2.  In  a  suit  by  the  State  against  an  Unknown  Owner  for  delinquent  taxes, 

citation  by  publication  considered,  and  held  sufficient  under  article 
5232,  Revised  Statutes.    Biaie  v,  Unknoton  Owner,  188. 

Cities. 

Contract  for  construction  for  water  works.    See  Contracts,  5, 

Obstruction  of  sidewalk.     See  Negligence  H, 

Speed  ordinance  in.  See  Negligence,  15, 
1.  Even  though  portions  of  a  city  may  be  without  street  lights,  if  this  con- 
dition is  caused  by  the  lack  of  funds  on  the  part  of  the  city  to  estab- 
lish more  lights,  the  city  may  sell  any  surplus  electric  power  to  pri- 
vate parties  for  private  purposes,  under  the  general  law  of  this  State 
incorporating  cities  and  towns.    Crouch  v.  City  of  McKvimey,  64. 
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2.  As  long  a«  the  affairs  of  a  city  are  conducted  fairly  and  in  a  reasonably 

judicious  manner  by  the  mayor  and  board  of  aldermen  their  acts  will 
not  be  interfered  with  by  the  courts.    Id, 

3.  Where  plaintiffs  sought  to  enjoin  city  authorities  from  selling  electric 

power  to  private  parties  on  the  ground,  in  substance,  that  such  sale 
impaired  the  public  service,  the  burden  of  proof  was  upon  them  to  es- 
tablish such  ground.    Id, 

4.  Where  the  proc^ds  arising  from  the  sale  of  water  by  a  city  are  more  than 

sufficient  to  pay  the  expenses  of  maintaining  the  system  as  installed, 
the  surplus  money  or  profits  become  current  funds  and  the  city  has 
the  right  to  apply  such  profits  to  other  needs  of  the  city.    Id, 

5.  The  fact  that  a  city  has  granted  a  franchise  to  a  person  or  corporation  to 

furnish  the  inhabitants  with  lights,  will  not  prevent  the  city  from  sell- 
ing lights  itself  or  from  granting  a  similar  right  to  some  one  else.    Id, 

Color  of  Title. 

Defective  deed  of  married  woman.     See  Limitationf  IS,  H, 
Defective  acknowledgement.    See  Married  Woman^  i. 

Commiisions. 

For  sale  of  real  estate.     See  Agency,  IS, 

Compensation. 

Of  receiver.     See  Receivers,  15. 

Community  Property. 

Injunction  against  disposing  of.    See  DivoreCf  1. 

Where  husband  has  abandoned  wife.     See  Husband  and  Wife,  i. 

1.  In  a  suit  by  the  heirs  of  a  deceased  wife  against  the  surviving  father 

for  the  interest  of  their  mother  in  the  community  estate,  evidence  con- 
sidered, and  held  to  support  the  judgment  of  the  trial  court  that  the 
community  indebtedness  at  the  date  of  the  wife's  death  exceeded  the 
value  of  her  interest  in  the  community  estate;  that  in  the  settlement 
of  the  community  estate  the  surviving  father  acted  in  good  faith  and 
that  the  heirs  had  no  interest  in  the  property  sued  for.  Morris  v, 
MorriSf  244. 

2.  After  the  death  of  his  wife  a  surviving  husband  has  the  power,  in  good 

faith,  to  secure  the  extension  of  a  community  debt  evidenced  by  notes, 
before  the  notes  are  barred  by  limitation,  even  though  the  debt  is 
increased  by  compounding  the  interest,  and  such  action  will  not  re- 
lease the  interest  of  the  heirs  of  the  wife  in  the  community  estate 
from  liabilitv  for  such  debt.     Id, 

3.  It  is  immaterial  how  the  application  of  community  ■  property  to  the  pay- 
I  ment  of  community  debts  is  made  by  the  survivor,  provided  it  is  made 

in  good  faith  and  at  its  fair  value.    Id. 
I  4.  The  liabilitj'  of  the  survivor  of  the  community  to  the  heirs  of  the  de- 

ceased spouse  for  rents  of  the  community  property  is  that  of  a  tenant 
in  common.     If  the  survivor  receives  rent  for  the  common  property  he 

i  must  account  to  his  cotenant  for  the  rents  so  received.    Id, 

I 

Condemnation. 

Of  liquors  seized.     See  Intoxicating  Liquors,  12, 

Connecting  Lines. 

Limitation  of  liability  on.     See  Carriers  of  Goods,  6. 
Refusal  to  receive  shipment.     See  Carriers  of  Goods,  7, 
Contribution  between  wrongdoers.    See  Carriers  of  Goods,  8, 

Consideration. 

For  extension  of  note.     See  Contracts,  1, 
Recital  of,  not  conclusive.     See  Deed,  1, 
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Consignee. 

Refusal  to  receive  goods.    See  Carriers  of  Goods,  5. 

Continnance. 

1.  An  application  for  continuance  to  obtain  the  testimony  of  an  absent 
witness  alleged  to  be  material  should  show  how  or  why  it  was  material. 
(Rev.  Stats.,  art.  1278,  as  amended  by  Laws,  1897,  p.  117).  Raley  v, 
8tat€,  426. 

Constitntional   law. 

Venue  of  suit  against  railroad.     See  Carriers  of  Goods,  1. 
Search  and  seizure.     See  Intoxicating  Liquors,  11. 

Contested  Election. 

Notice  of  grounds  of  contest.     See  Elections,  i. 

Contxact. 

Limiting  carriers  liability.     See  Carriers  of  Goods,  6,  15,  18-20, 

Valid  in  State  where  made.    See  Carriers  of  Goods,  19. 

Ultra  vires.     See  Corporations,  i,  2. 

Enforcing  performance  of.    See  Specifio  Performance,  i-4. 

To  be  performed  within  a  year.     See  Statute  of  Frauds,  1. 

Parol  gift  of  land.    See  Statute  of  Frauds ,  2. 

1.  An  agreement  to  extend  the  maturity  of  a  note  on  condition  that  a  certain 

pa^'ment  was  made  thereon,  is  not  binding  unless  the  condition  is  com- 
plied with.     Surge  v.  Beaumont  Carriage  Co.,  223. 

2.  Wlien  an  independent  parol  agreement  has  been  made  as  an  inducement 

to  the  making  of  a  written  contract,  the  former  may  be  proved  and 
enforced  though  not  referred  to  in  the  latter.  New  York  Life  Ins.  Co. 
V.  Thomas,  149. 

3.  Plaintiff,  residing  in  Denver,  made  a  written  contract  with  defendant  to 

take  charge,  as  agent,  of  its  office  in  Newark,  New  Jersey.  Held,  that 
he  could  recover  upon  a  parol  agreement  to  pay  the  expenses  of  remov- 
ing his  family  from  Denver  to  Newark,  if  he  would  take  such  employ- 
ment.    Id. 

4.  Where  the  language  of  a  contract  is  doubtful,  the  practical  construction 

deliberately  given  it  by  both  parties,  should  control  its  interpretation. 
Bounds  V.  Huhhard  City,  233. 

5.  A  document  containing  a  proposal  to  construot  a  w^aterworks  plant  for  a 

city,  signed  by  the  president  of  the  waterworks  company  in  behalf  of 
the  company,  and  by  the  mayor  and  aldermen  in  behalf  of  the  city,  and 
which  document  was  thereafter  presented  to  the  city  council  and  by 
it  adopted  by  proper  official  action,  constituted  a  contract  between  such 
city  and  company,  and  an  ordinance  simultaneously  passed  granting  the 
franchise  contemplated  by  the  document,  was  not  the  contract.    Id. 

6.  No  action  will  lie  for  wrongful  discharge  from  employment  by  one  whose 

formal  resignation  of  his  position  was  accepted  by  the  employer.  The 
fact  that  plaintiff  was  given  the  alternative  of  resignation  or  discharge 
did  not  constitute  duress  avoiding  such  resignation.  New  York  Life 
Ins.  Co.  V.   Thomas,   150. 

7.  I'he  declared  intention  to  terminate  plaintiff's  contract  of  employment  in 

the  future  was  not  a  present  abandonment.  His  resignation  under  such 
threat  was  not  equivalent  to  a  discharge  where  the  performance  was 
continued  by  both  parties  till  such  resignation  took  effect.     Id. 

8.  In  a  letter  by  a  saw  mill  company  proposing  to  a  physician  that  he  move 

to  the  saw  mill  for  the  purpose  of  giving  such  medical  attention  to  the 
employes  and  their  families  as  thev  might  need,  the  language,  *'we  will 
collect  for  you  one  dollar  from  all  single  employes  and  one  dollar  and 
fifty  cents  from  all  employees  with  families  on  the  mill  grounds,  etc., ' 
when  properly  and  fairly  construed  in  the  light  of  the  evident  intention 
of  the  parties  and  the  purpose  of  the  mill  company  to  subserve  its  own 
interest,  as  appeared  from  the  whole  letter,  imported  an  absolute  pro- 
mise on  the  part  of  the  mill  company  to  pay  such  sums,  and  not  merely 
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to  act  aa  agent  in  the  collection  of  the  same  from  the  employees. 
Tejearkana  lAtmb.  Co.   v,  Lennard,   116. 
9.  In  a  suit  for  damages  for  breach  of  a  contract  of  employment,  evidenoe 
I  considered,  and  held  to  sustain  the  judgment.     Id. 

10.  In  a  suit  upon  a  contract  to  furnish  a  certain  amount  of  lumber  for  a 

certain  price,  an  issue  as  to  the  market  value  of  the  lumber  was  imma- 
terial, and  the  evidence  being  undisputed  that  the  lumber  was  furnished 
and  delivered  as  per  contract,  the  failure  of  the  jury  to  find  and  state 
the  reasonable  value  of  said  lumber  in  answer  to  a  special  issue  sub- 
mitted to  them  on  that  point,  was  unimportant,  and  the  court  properly 
rendered  judgment  on  the  other  facts  found  by  the  jury.  Justice  Speer 
dissenting.     Mabry  v.  Citizens'  Lumb.  Co.  443. 

11.  Ift  an  action  for  a  balance  due  upon  a  building  contract,  which  required 

the  contractor  to  furnish  all  material  necessary  for  the  completion  of 
the  building  within  a  certain  time,  and  for  liquidated  damages  in  case 
of  failure  so  to  do,  it  was  error  for  the  court  to  admit  evidence  that  the 
delay  in  the  completion  of  the  building  was  ciiused,  in  part,  by  the 
failure  of  a  subcontractor  to  furnish  the  necessary  brick  in  time,  and  to 
charge  the  jury,  in  effect,  that  the  default  of  the  subcontractor  would 
relieve  the  contractor  from  liability  for  failure  to  complete  the  bifilding 
within  the  time  specified,  and  this,  although  the  delay  on  the  part  of 
the  subcontractor  was  caused  by.  a  strike  among  his  employees.  Neblett 
V.  McGraw  d  Brewer,  207. 

12.  Where  a  building  contract  stipulated  that  extensions  of  time  for  the  com- 

pletion of  the  building  should  be  certified  by  the  architect,  such  certi< 
ficate  or  an  excuse  for  its  nonproduction,  must  be  shown,  to  constitute 
a  defense  against  the  liquidated  damages  specified  in  the  contract.     Id. 

13.  In  a  suit  for  damages  for  breach  of  contract  to  deliver  oil,  the  failure  of 

plaintiff  to  make  due  demand  for  the  oil  can  not  be  urged  as  a  defense 
when  the  evidence  shows  that  the  defendant  did  not  justify  its  refusal 
to  deliver  the  oil  at  the  time  demand  was  made,  on  that  ground.  ;S^ait 
Jacinto  Oil  Co.  v.  Texas  Co.,  477. 

14.  nder  a  contract  by  an  oil  producing  company  to  furnish  a  certain  quanti- 

ty of  oil  per  month,  the  company  would  be  bound  to  furnish  said 
quantity  whether  its  own  wells  produced  the  same  or  not.  But,  even 
if  a  proper  construction  of  the  contract  limited  the. liability  of  the  de- 
fendant to  the  quantity  of  oil  produced  by  its  own  wells,  the  burden 
was  on  defendant  to  show  that  its  wells  did  not  produce  so  much  oil, 
and  in  the  absence  of  such  proof  it  can  not  complain  of  a  judgment 
against  it.    Id. 

Contribntion. 

Between  joint  wrong  doers.     See  Carriers  of  Goods,  8. 

Gontribntory  Negligence. 

Held  a  question  of  fact.    See  Carriers  of  Passengers,  J. 

Taking  dangerous  position.    See  Mastei'  and  Servant,  9-1^. 

Failure  to  inspect  apparatus.     See  Master  and  Servant,  15. 

Advice  of  foreman.    See  Master  and  Servant,  16. 

Leaving  place  of  duty.    See  Master  and  Servant,  20. 

Risk  not  obvious.     See  Master  and  Servant,  22. 

Not  presumed.     See  Master  and  Servant,  23,  24- 

Knowledge  of  danger.     See  Negligence,  6. 

Obvious  danger.     See  Negligence,  8. 

Remote  result.     See  Negligence,  9. 

Of  owner  of  stock.     See  Negligence,  10. 

Nfeglect  of  injury.     See  Negligence,  II. 

Charges  on.     See  Negligence,  12,  IS. 

Discovered  peril.    See  Negligence,  2S. 

.Conveyance. 

See,  generally,  Dccd^  1-17. 
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Corporation. 

Signature  to  bond.    See  Attachment,  4, 

Permit  to  do  business.     See  Receivers,  10,  11, 

A  corporation  created  for  tbe  purpose  of  purchasing  and  selling  goods 
has  no  authority  to  bind  itself  by  guaranty  of  the  note  of  another  given 
in  a  transaction  in  which  it  has  no  interest.  Deaton  Oroc,  Co,  v.  In- 
ternaiional  Harv.  Co,,  267. 
2.  A  mercantile  corporation  guaranteed  payment  of  the  notes  of  a  mer- 
chant largely  indebted  to  it  and  in  failing  circumstances,  deriving  no 
benefit  therefrom  except  that,  by  enabling  him  to  continue  business 
longer  it  was  enabled  io  collect  a  larger  amount  of  his  debt  to  it  than 
it  could  have  done  if  his  failure  had  been  hastened  by  suit  on  the  notes. 
Held,  that  the  transaction  was  ultra  vires,  disclosed  no  elements  of 
estoppel,  and  there  could  be  no  recovery  upon  the  guaranty.    Id, 

Cofts. 

Expense  of  keeping  property.    See  Sequestration,  1, 
Apportionment  between  parties.     See  Sequestration,  2, 

1.  A  minor  suing  by  next  friend  can  not  prosecute  an  appeal  without  giving 

security  for  costs  upon  an  affidavit  that  he  is  unable  to  pay  or  secure 
them  (Rev.  Stats.,  art.  1401).  The  next  friend  is  liable  for  costs  and 
his  inability  should  also  be  shown  (Sayles'  Stats.,  art.'  3408u).  Lewis 
V.  Teofas  d  P.  Ry.  Co,,  425. 

2.  Where  a  defendant  files  a  disclaimer,  not  as  to  the  rights  of  the  plain- 

tiff, but  only  in  favor  of  his  codefendant,  he  is  not  entitled  to  recover 
his  costs  as  against  plaintiff.     Morris  v,  Morris,  244. 

CoYenant  for  Title. 

Liens  for  taxes.    See  Admission,  1, 

Damages  for  partial  breach.     See  Damages,  1, 

Partial  breach  of  warranty.    See  Vendor  and  Purchaser,  5-7. 

Creditors. 

Preference  of.     See  Fraud,  1. 

Entitled  to  attack  deed.    See  Fraudulent  Conveyance,  1, 
Interest  in  an  insurance  policy.     See  Insurance,  Life,  1;  Insurance,  Ben- 
efit,  6, 

Criminal  Law. 

Injoining  prosecution.    See  Injunction,  2,  S. 

CroBB  Assignment. 

Of  error  by  appellee.    See  Practice  on  Appeal,  2. 

Cnrrent  Wages. 

Enjoining  garnishment  of.    See  Jurisdiction,  2, 

CnstonL 

As  to   surrender  of  bill   of  lading.     See   Carriers   of   Goods,  4* 
As  affecting  question  of  negligence.    See  Negligence,  i-5. 

Damagei. 

On  shipment  of  live  stock.    See  Carriers  of  Goods,  10,  17, 
For  ejectment  from  train.     See  Carriers  of  Passengers,  S, 
To  crop  by  overflow.     See  Evidence,  12,   IS. 
Special,  pleading  and  proof  of.    See  Telegraph,  S, 
Proximately  resulting  irom  trespass.    See  Trespass,  l-J^, 
1.  In  a  suit  for  damages  for  a  partial  breach  of  warranty  of  title  to  land, 
the  measure  of  damages  is  the  reasonable  market  value  of  that  portion 
of  the  land  the  title  to  which  has  failed,  provided  such  value  does  not 
exceed  the  proportionate  part  of  the  total  consideration.     Larhin  v. 
Trammel,    548. 

Vol.   XLVII.    Civil— 43. 
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2.  The  wrongful  detention  of  money  due  end  payable  is  a  legitimate  element 

of  actual  damages,  but  the  measure  of  such  damages  is  the  legal  interest 
on  the  money  for  the.  length  of  time  detained.    Light  foot  v.  Murphy,  112. 

3.  B.  built  a  house  upon  what  he  believed  in  good  faith  to  be  his  own  land; 

after  the  lapse  of  several  years  and  while  B.'s  tenants  were  in  possession 
of  the  house,  M.  claiming  that  the  house  was  partly  upon  his  land, 
saWed  it  in  two  at  the  point  where  the  dividing  line,  according  to  his 
contention,  intersected  the  same  and  removed  and  appropriated  a  part 
of  the  house.  In  a  suit  by  B.  for  actual  and  exemplary  damages,  held, 
that  the  difference  in  the  value  of  the  premises  immediately  before  and 
immediately  after  the  house  was  damaged  was  not  an  improper  measure 
of  the  actual  damage.     Bollinger  v.  McMinn,  89. 

4.  The  fact  that,  after  being  damaged  by  overflow  caused  by  defendant,  plain- 

tiff's crop  was  afterward  wholly  destroyed  by  an  unprecedented  flood, 
did  not  relieve  defendant  from  liability  for  damage  suffered  from  de- 
fendant's wrong,  but  such  damage  would  be  limited  to  the  value  of 
the  crop  destroyed  at  that  time,  and  such  value,  being  dependent  on  the 
event  of  future  growth  and  expense  of  raising  and  marketing,  would 
be  eliminated  from  consideration  if  the  subsequent  flood  would  have 
destroyed  it  in  any  event  and  without  fault  of  defendant.  International 
d  G.  N.  Ry.  Co.  V.  Jackson,  27. 

5.  In  order  to  entitle  one  to  recover  future  damages  for  personal   injuries 

it  is  only  required  that  the  evidence  should  show  a  reasonable  proba- 
bility of  future  ill  effects  from  the  injury.  It  is  not  necessary  that  the 
proof  show  a  reasonable  certainty  of  future  ill  effects.  Industrial  Lumb. 
Co,  V,  Bivena,  39J5. 

6.  In  a  suit  for  personal  injuries  there  are  usually  three  elements  of  damage 

proper  to  be  considered  by  the  jury:  (1)  Physical  and  mental  suffer- 
ing endured  up  to  the  time  of  the  trial:  (2)  Such  physical  and  mental 
suffering  as  it  is  reasonably  probable  the  injured  party  will  endure  in 
the  future,  and  (3)  impair^  or  diminished  future  earning  capacity 
reasonably  consequent  upon  the  injury.  Charge  considered,  and  held  not 
subject  to  the  objection  that  it  allowed  a  recovery  twice  for  the  same 
element  of  damage.     Id. 

7.  Evidence  considered,  and  held  to  justify  a  verdict  for  $2,750  for  the  loss 

of  an  index  flngcr,  and  incidental  suffering.  San  Antonio  d  A,  P.  Ry, 
Co.  V.  MueckCy  380. 

8.  In  the  case  of  a  young  man  eighteen  years  of  age,  so  badly  burned  as  to 

materially  affect  his  sight  and  hearing,  his  hands  so  deformed  as  to 
render  him  incapable  of  manual  labor,  one  ear  gone  and  the  other  badly 
mutilated,  his  neck  stiffened  and  his  face  so  marred  and  scarred  as  to 
render  him  repulsive  to  his  associates  and  to  cause  him  continual  suf- 
fering, a  verdict  for  $30,000  can  not  be  said  to  be  excessive.  Waters- 
Pierce  Oil  Co.  V.  Snell,  413. 

I  9.  A  verdict  for  $16,500  is  not  excessive  in  a  suit  by  a  widow  and  children 

for  the  death  of  their  husband  and  father  where  the  deceased  was  forty- 

I  three  years  old  and  was  earning  $100  per  month,  the  widow  was  forly- 

two  years  old  and  there  were  seven  children  between  the  ages  of  three 
and  thirteen.     Houston,  E.  d  W.  T.  Ry.  Co.  v.  McHale,  361. 

10.  The  general  measure  of  damage  for  the  destruction  of  a  growing  crop  is 
I  its  market  value  at  the  time  of  its  destruction,  and  this  value  is  fixed 
'                                          by  what  it  would  have  been  worth  in  the  market  had  it  matured,  less 

the  costs  of  cultivating,  harvesting  and  marketing.  Suderman-Dolson 
Co.  V.  Rodgers,  67. 

11.  In  a  suit  for  damages  for  breach  of  contract  to  thresh  a  crop  of  rice, 

evidence  of  the  market  value  of  the  rice  at  a  place  six  or  seven  miles 
I  distant  from  the  place  where  the  contract  was  to  be  performed,  was  suffi- 

cient to  afford  a  basis  for  estimating  the  damacres.     Kerr  v.  Blair,  407. 

12.  In  a  suit  for  damages  for  breach  of  a  contract  to  buy  a  lot  of  cotton, 

the  owner  havin^r  sold  the  cotton  at  a  reduced  price  and  it  being  a  con- 
ii  troverted  issue  whether  or  not  he  used  due  diligence  in  making  said 

'  snle,  it  was  error  for  the  court  to  charge  the  jury  that  the  measure 

of  damage  was  the  difference  between  the  contract  price  and  the  price 
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obtained,  thus  taking  from  them  the  question  of  diligence  in  reselling 
the  cotton.    Carver  Frierson  d  Co,  v.  Oravea,  481. 

13.  Where  the  buyer  of  property  refuses  to  receive  the  same  as  ner  contract, 

and  the  seller  adopts  the  remedy  of  reselling,  it  is  his  duty  lo  resell  in  a 
reasonable  time  and  at  the  best  price  he  can  reasonably  obtain,  and 
when  the  evidence  leaves  any  room  for  controversy  as  to  whether  he 
has  pursued  this  course,  the  issue  is  one  of  fact  for  the  jury.     Id. 

14.  An  instruction   to   award   plaintiff   as   damages   tlie   value   of   the   crops 

grown  on  certain  land  during  two  years  was  erroneous  where  his  claim 
as  pleaded  was  only  for  the  rents  of  the  land  during  such  time  and  these 
were  alleged  to  be  one-third  of  the  grain  and  one-fourth  of  the  cotton 
raised  thereon;  and  the  damages  assessed  in  pursuance  of  such  charge 
could  not  be  presumed  to  be  for  the  value  of  the  rental  share  only, 
though  the  evidence  justified  such  conclusion,  where  the  verdict  speci- 
fically found  the  sum  assessed  to  be  the  value  of  the  grain  and  cotton 
grown  on  the  premises  during  the  year  in  question.  Tipton  v.  Tipton, 
619. 

Debt 

Not  due.    See  Oarmahment,  7. 

Declarations. 

Against  interest  of  party.     See  Evidence,  28. 

By  wife  to  obtain  necessaries.    See  Husband  and  Wife,  4. 

Dedication. 

1.  Dedication  of  a  right  of  way  is  not  effected  by  mere  omission  to  assert 

a  right  or  acquiescence  in  use  b^  the  public,  but  is  an  affirmative  act  and 
must  be  such  as  clearly  to  evidence  by  acts,  declarations  or  a  line  of 
conduct  an  intention  to  grant  the  right.  Evidence  considered,  and  held 
insufficient  to  establish  a  dedication.  International  d  G,  N.  Ry,  Co. 
17.  Cuneo,  622. 

2.  A  way  by  prescription  may  be  established  by  proof  of  allowing  adverse 

and  continuous  use  imputing  notice  to  the  owner,  for  a  period  of  ten 
years,  though  not  such  as  to  imply  an  intention  tio  dedicate.  Evidence 
considered,  and  held  to  support  a  submission  of  the  issue  as  to  existence 
of  a  way  by  prescription.     Id, 

3.  Where  real  property  is  held  by  a  railway  merely  in  its  corporate  capacity, 

and  is  not  necessary  to  a  public  use  in  carrying  on  its  business,  it  may 
dedicate  same  to  use  as  a  public  way  as  may  other  property  owners.    Id. 

Deed. 

By  unauthorized  attorney.     See  Agency,  7. 

Land  intended  to  be  embraced.     See  Evidence,  S. 

By  married  woman.     See  Improvements,  1. 

Defective  acknowledgment.     See  Married  Woman,  1.  , 

1.  The  recited  consideration  in  a  deed  is  not  conclusive,  and  may  be  enquired 

into.     Larkin  u.  Trammel,  648. 

2.  Both  delivery  and  acceptance  of  a  deed  may  be  shown  by  circumstances; 

the  delivery  ma^  be  to  another  for  benefit  of  the  grantee;  and  acts  of 
the  latter  showing  an  intention  to  receive  the  title  may  establish  ac- 
ceptance; the  paper  need  not  be  actually  transferred,  and  the  question 
of  delivery  becomes  sometimes  one  of  intent  to  be  determined  by  the 
jury.     Walker  v.  Ervoin,  637. 

3.  Evidence  in  relation  to  a  deed  of  gift  by  a  mother  to  a  son  and  daughter 

reserving  a  life  interest  in  the  grantor,  and  which,  after  acknowledging, 
she  placed  in  a  trunk  accessible  to  tlie  daughter  as  well  as  herself,  with 
declarations  before  executing  it  that  it  would  be  delivered  to  the 
daughter  for  execution  for  her  and  the  son,  and  after  execution  that  it 
was  in  possession  of  the  daughter  who  could  have  had  it  recorded,  held 
sufficient  to  justify  the  submission  of  the  issue  as  to  its  delivery  and 
acceptance,  and  rendered  a  peremptory  instruction  on  the  assumption 
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that  there  had  been  no  delivery  when  it  was  afterwards  burned  by  the 
grantor,  improper.     Id. 

4.  Where  a  former  statement  by  a  party  deraigning  title  under  a  deed, 
now  claimed  by  him  to  have  been  delivered,  accepted  and  to  have  passed 
title,  that  he  did  not  claim  title  under  it,  relied  on  as  estopping  him 
from  asserting  title  against  one  purchasing  on  the  strength  of  such 
disclaimer,  was  explained  by  him  as  having  be^n  only  that  he  then 
claimed  no  present  right  as  against  the  grantor  because  she  had  re- 
tained a  life  interest  and  was  still  living,  the  question  of  estoppel  was 
one  for  the  jury,  and  a  peremptory  instruction  against  him  was  un- 
warranted.    Jd. 

6.  A  conveyance  of  the  right  to  erect  and  operate  a  gin  and  use  the  water 
power  at  a  specified  place  carries  with  it  the  right  to  land  upon  which 
the  gin  is  to  be  erected  and  upon  which  the  water  power  is  situated, 
and  vests  in  the  grantee  an  assignable  estate  in  land.  Brigga  v,  Avary, 
488. 

6.  Where  defendants  in  trespass  to  try  title  claimed  a  specific  tract  of  705 

acres  described  by  metes  and  bounds,  and  the  deed  through  which  they 
claimed  described  the  land  conveyed  thereby  as  an  undivided  one-half 
of  1,000  acres,  to  be  taken  east  of  a  lake  on  the  1,000  acre  tract,  such 
deed,  in  the  absence  of  proof  of  a  partition,  afforded  no  evidence  of  title 
to  the  705  acres.     Taliaferro  v.  Rice,  3. 

7.  A  general  clause  in  a  deed  referring  to  an  erroneous  source  the  title  of 

the  interest  passed  by  the  granting  clause,  will  not  serve  to  restrict 
the  interests  thus  passed.  Thus,  a  deed  by  several  grantors  which  con- 
veyed "all  our  rights,  titles,  interest,  claims  or  demands"  in  a  certain 
tract  of  land,  "the  same  being  our  shares  in  our  inheritance  of  the  es- 
tate of  B,"  the  father  of  the  grantors,  will  pass  also  the  interests  of 
the  grantors  inherited  from  thefr  mother.     West  v.  Bermanj  131. 

8.  Where  the  meaning  of  words  or  phrases  used  by  parties  to  a  deed  is  clear 

and  unambiguous  the  same  can  not  be  overthrown  by  a  resort  to  parol 
testimony  to  show  that  the  parties  actually  intended  some  other  mean- 
ing.   Id. 

9.  The  rule  that  a  deed  must  be  construed  most  strongly  against  the  grantor 

can  have  no  application  where  its  terms  are  ambiguous  and  it  is  allied 
that  the  parties  to  the  deed  used  the  language  in  a  permissible  but  spe- 
cial sense.     Id. 

10.  A  deed  by  an  attorney  in  fact  under  a  power  which  does  not  authorize  a 

covenant  of  warranty,  will  pass  an  after-acquired  title  of  the  owner  by 
estoppel.     Ouffey  Pet.  Co.  v.  Hooks,  561. 

11.  Where  it  is  sought  to  establish  the  execution  of  a  lost  deed  it  is  ad- 

missible to  prove  that  there  had  been  sales  and  resales  of  the  land  un^ 
der  such  title  and  claim  of  ownership  by  the  vendees,  and  general  repu- 
tation in  the  neighborhood  that  the  land  belonged  to  the  alleged  ven- 
dees,  is   competent  evidence.     Id. 

12.  In  a  suit  of  trespass  to  try  title,  the  issue  being  whether  or  not  a  married 

woman  had  executed  and  properly  acknowledged  a  deed  to  her  separate 
property,  circumstantial  evidence  considered,  and  held  sufficient  to  re- 
quire the  submission  of  the  issue  to  the  jury.  Texas  Ld.  d  C.  Co.  v. 
Walker,  543. 

13.  After  the  lapse  of  a  long  time,  in  this  case  twenty-five  years,  the  law 

will  not  require  the  same  circumstantiality  of- proof  of  the  execution 
of  a  deed  as  where  the  transaction  is  recent,  and  that  an  officer  taking 
the  acknowledgement  of  a  married  woman  complied  with  the  require- 
ments of  the  statute  may  be  inferred  from  circumstantial  evidence, 
the  deed  itself  being  lost.     Id. 

14.  Where  the  issue  was  as  to  the  Existence  and  execution  of  a  deed,  and  a 

witness  testified  that  he  owned  at  one  time  the  land  conveyed  by  said 
deed;  that  at  the  time  of  his  purchase  he  received  from  his  vendor  the 
title  papers  pertaining  to  the  land,  including  the  deed  in  question;  that 
said  deed  bore  endorsements  indicating  that  it  had  been  recorded  in 
the  proper  county  before  the  destruction  of  the  records  of  said  county 
by  fire,  the  evidence  was  sufficient  to  raise  the  issue  of  the  execution 
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of  said  deed  and  to  require  the  submission  of  the  issue  to  the  jur^. 
Taliaferro  v.  Rice   4. 

15.  As  a  predicate  for  the  admission  of  secondary  evidence  of  the  existence 

of  a  deed  alleged  to  be  lost,  a  witness  testified,  in  substance,  that  he 
had  the  deed  in  his  possession  at  one  time;  that  he  sent  the  deed  and 
all  the  title  papers  by  mail  to  his  father  in  Missouri;  his  father  died 
about  the  time  the  deed  was  mailed;  didn't  know  whether  his  father 
received  it  or  not;  had  not  been  able  to  locate  or  find  any  of  those  title 
papers  since;  could  not  say  what  became  of  the  members  of  the  family 
m  Missouri  after  his  father's  death;  supposed  they  all  went  to  the 
Klondike;  had  been  unable  to  procure  the  title  papers  or  even  to  hear 
from  the  folks  in  Missouri;  the  deed  in  question  was  never  recorded; 
that  he  had  made  inquiry  of  his  kinfolks  for  the  title  papers,  but  could 
never  find  them,  and  he  supposed  they  were  lost  in  the  mail.  Held, 
insufficient  a^a  predicate.    Id. 

16.  While  as  a  rule  the  sufficiency  of  a  predicate  for  the  admission  of  secon- 

dary evidence  is  largely  left  to  the  discretion  of  the  trial  court,  still 
the  appellate  courts  reserve  and  exercise  the  right  to  pass  upon  the 
question.  The  degree  of  strictness  of  proof  required  in  such  cases  is 
proportioned  to  the  importance  of  the  document  in  question  as  showing 
the  amount  of  care  that  would  probably  be  exercised  in  its  preserva- 
tion and  other  considerations.     Id. 

17.  A  party  offering  secondary  evidence  of  the  existence  and  execution  of  a 

deed  is  not  relieved  of  the  necessity  of  accounting  for  the  original  by 
the  fact  that  if  in  existence  it  was  probably  beyond  the  jurisdiction  of 
the  court,  nor  by  the  fact  that  the  opposite  party  denies  that  such 
document  ever  existed.    Id, 

Delivery. 

Circumstantial  proof  of.     See  Deed,  2-^. 

Descent  and  Distribntion. 

Adoption  of  minor.     See  Adoption^  2. 

Administration  by  community  survivor.     See  Community  Property^  1-4. 
Where  grantor  retains  legal  title.    See  Husband  arid  Wife,  6. 
1.  Under  article  1700,  Revised  Statutes  of  Texas,  an  illegitimate  sister  can 

inherit  from  an  illegitimate  brother,  both  beini^  of  the  same  mother. 

Berry  v.   Powell,  699. 

Description. 

1.  In  a  suit  of  trespass  to  try  title,  a  description  of  the  land  sued  for  con- 

sidered, and  held  insufficient  to  identify  the  same.  Thomas  v.  Tomp- 
kins, 592. 

2.  In  the  absence  of  allegations  of  uncertainty  in  or  misdescription  of  the 

land  claimed  by  plaintiff  in  his  title  papers,  the  trial  court  is  not  au- 
thorized to  consider  testimony  tending  to  correct  the  description  or  to 
identify  the  land  claimed  and  sued  for,  and  a  judgment  containing  an 
uncertain  description  will  be  reversed.    Id, 

Discharge. 

Resignation  of  employment.     See  Contracts,  6, 

Disclaimer. 

Effect  upon  costs.     Bee  Costs,  2. 

Description  of  land  in.     See  Practice  on  Appeal,  4. 

Discovered  Peril. 

Person  walking  on  track.     See  Negligence,  2S,  2i, 

DiYoroe. 

1.  Under  article  2984  Revised  Statutes,  an  allegation  in  a  verified  petition 
for  divorce  that  the  defendant  husband  is  likely  to  dispose  of  the  com- 
munity property  during  the  progress  of  the  suit  makes  it  the  duty  of  the 
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trials  court  to  issue  a  restrainiiig  order  preventing  such  disposition* 
Turner  v.  Turner,  391. 

DnuLkard. 

Sale  of  liquor  to.     See  Intoxicating  Liquors,  6,  7. 

Dureii, 

KcHign  or  be  discharged.    See  Contracts,  6,  7. 
Marriage  under.    See  Marriage,  1. 

Contested  Elections. 

1.  The  fact  that  the  contestant,  in  an  action  to  contest  the  election  to  tho 
office  of  district  and  county  clerk,  failed  to  file  in  the  court  having  jur- 
isdiction copies  of  the  notice  of  contest  and  statement  of  the  grounds 
within  thirty  days  after  the  return  day  of  the  flection,  will  not  defeat 
the  jurisdiction  of  the  court.  The  only  limitation  as  to  time  in  the  stat- 
ute (Sayles  Rev.  Stats.,  articles  1708  and  1801),  is  that  relating  to  the 
time  within  which  the  notice  of  contest  and  statement  of  grounds  is 
to  be  served  on  the  contestee.     Swenaon  v,  McKay,  483. 

Eleotriclty. 

Sale' of  power  by  city.     See  Cities,  i-^. 

Enclosure. 

As  affecting  possession.-    See  lAtnitation,  IS-^. 

Error. 

See,  generally,  Assignment  of  Error,  1-8, 
Cross-assignments  of.    See  Practice  on  Appeal^  t 

Estoppel. 

To  deny  authority  of  agent.     See  Agency,  9, 

Upon  ultra  vires  contract.     See  Corporations,  1,  2. 

A  question  of  fact.     See  Deed,  |. 

Passing  after  acquired  title.     See  Deed,  10, 

By  previous  testimony.    See  Evidence,  8. 

Of  wife  by  declarations.    See  Husband  and  Wife,  4- 

Estates  of  Decedents. 

Administration  of  community  by  survivor.    See  Community  Property,  i-4.  * 
Inheritance  by  bastard.     See  Descent  and  Distribution,  1, 
Will  obtained  by  undue  influence.    See  Wills,  1,  2, 

Evidence. 

Parol  declarations.     See  Adoption,  S, 

Of  declarations  of  grantor.     See  Boundaries,  9. 

Of  market  value.     See  Damages,  11. 

Disputing  recited  consideration.     See  Deed,  1. 

Where  language  in  unambiguous.    See  Deed,  8,  9. 

Existence  and  execution  of  lost  deed.    See  Deed^  11-17, 

To  prove  abandonment.     See  Husband  and  Wife,  3. 

Expert  on  dangerous  position.     See  Master  and  Servant,  12, 

Pleading  subject  to  special  exception.     See  Pleading,  8, 

Subsequent  statements  of  testator.     See  Wills,  2. 

1.  Parol  evidence  is  not  admissible  to  change  or  vary  the  terms  of  a  con- 

tract in  writing,  except  under  allegations  of  fraud,  accident,  or  mistake. 
Suderman-Dolson  Co.  v.  Rodgers,  OT. 

2.  Parol  evidence  is  admissible  to  contradict  and  vary  the  recited  considera- 

tion in  a  written  contract  of  sale  or  lease,  and  to  prote  the  true  con- 
sideration for  such  contract.     Id. 

3.  The  issue  being  whether  or  not  certain  land  was  intended  by  the  grantor 

to  be  embraced  in  his  deed,  evidence  of  statements  made  by  him  as  to 
the  number  of  acres  of  prairie  land  in  the  tract,  the  particular  tract  in 
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controversy  being  prairie  land,  was  material  and  competent.  Larkin 
V,  Trammel,  549. 

4.  A  grantor  having  testified  that  he  had  never  warranted  the  title  to  a  cer- 

tain tract  of  land  and  never  intended  to  do  so,  two  deeds  of  trust  exe- 
cuted by  him  on  said  tract,  containing  covenants  of  warranty,  were 
admissible  for  the  purpose  of  contradicting  him.     /d. 

5.  The  declarations  of  a  remote  vendor  of  defendant  as  to  the  boundaries  of 

the  land,  made  at  the  time  of  conveyance  by  such  vendor,  are  admissible 
against  the  defendant.     Bollinger  v,  MoMinn,  89. 

6.  The  report  of  a  surveyor,  appointed  by  the  court  to  make  a  survey  of  a 

boundary  line,  is  in  effect  simply  the  testimony  of  the  surveyor,  and 
the  fact  that  the  report  has  been  admitted  in  evidence  will  not  excuse 
a  party  from  making  objection  to  his  testimony  on  the  witness  stand 
to  the  same  effect  as  the  report  if  the  testimony  is  in  fact  objectionable. 
McDonald  v.  McCrahh,  359. 

7.  It  was  admissible  to  prove  for  the  purpose  of  showing  authority  from  de- 

fendant, for  its  agent  to  commit  a  trespass,  a  communication  by  tele- 
phone from  defendant's  general  manager  to  its  local  agent  directing 
him  to  do  the  act  though  this  involved  a  statement  of  information  re- 
ceived by  the  manager  from  a  third  party  on  which  he  acted  in  giving 
such  direction.    Jesse  French  P,  d  0,  Co.  v.  Phelps,  386. 

8.  On  the  issue  of  plaintiff's  estoppel  by  testimony  given  in  a  suit  between 

other  parties  disclaiming  title  in  himself  to  the  land  in  controversy, 
what  he  was  reported  to  defendant  by  others  to  have  testified  to  on 
that  trial  was  hearsay  and  inadmissible.    Walker  v,  Ertoin,  637. 

9.  A  judgment  by  agreement  between  third  parties  was  not  admissible  to 

tax  defendant  with  knowledge  that  the  matters  so  settled  by  agree- 
ment had  been  judicially  determined.     Id, 

10.  Information  received  from  cattle  salesmen  will  qualify  a  witness  to  testify 

as  to  the  cattle  market  on  the  day  the  enquiries  were  made  and  the 
information  received,  but  not  as  to  the  state  of  the  market  on  any 
other  day.    Southern  Kan.  Ry.  Co.  «.  Cox,  84. 

11.  Although  a  witness  may  not  be  able  to  give  the  depreciation  in  the  market 

value  of  certain  property  in  dollars  and  cents,  he  may  still  testify  as 
to  the  per  cent  of  depreciation.  St.  Louis,  S.  F.  d  T.  Ry'.  Co.  v.  Payne, 
194. 

12.  Where  a  cotton  crop  was  destroyed  by  overfiow  when  only   partly   up, 

evidence  of  the  cost  of  preparing  the  ground  and  planting  the  crop  is 
admissible  and  furnishes  evidence  as  to  its  value.  Houston  d  T.  C. 
R.  Co.  V.  Darwin,  219. 

13.  Evidence  as  to  the  probable  yield  and  cost  of  cultivating,  gathering  and 

marketing  is  admissible  to  show  the  value  of  growing  crop  of  cotton 
at  the  time  of  its  injury  or  destruction  by  overflow,  and  a  farmer  ex- 
perienced in  cotton  raising  is  qualified  to  testify  thereto.  International 
d  O.  N.  R.  Co.  V.  Jackson,  27. 
i  14.  On  the  question  whether  the  obstruction  of  a  creek  by  the  sliding  of  a 
railway  embankment  caused  plaintiff's  farm  to  be  overflowed  by  ordin- 
ary rainfalls,  witnesses  who  were  familiar  with  the  premises  and  the 
flow  of  the  water  before  and  after  the  obstruction  may  give  their  opin- 
ion as  to  its  effect.    Id. 

15.  The   keeper   of   the   nearest   ofiicial   weather   records   of   rainfall    for   the 

Weather  Bureau  could  testify  as  to  the  extraordinary  nature  of  the 
season's  rainfall  though  his  record  was  kept  at  a  place  fifteen  miles 
from  the  overfiowed  premises,  such  objection  going  to  the  weight  of  the 
evidence,  not  its  admissibility.     Id. 

16.  It  is  not  good  practice  to  permit  a  party  to  a  suit  to  withhold  from 

the  jury  portions  of  the  testimony  of  witnesses  whose  depositions  have 
been  taken  by  such  party,  when  the  testimony  withheld  is  not  subject 
to  any  valid  objection.     Houston  E.  d  W.  T.  Ry.  Co.  v.  McHale,  360. 

17.  Where  the  answer  of  the  witness  is  in  part,  at  least,  unobjectionable,  an 

objection  to  the  whole  answer  is  properly  overruled.  Goodloe  v. 
Ooodloe,  493. 

18.  The  answer  of  a  witness  to  a  question  in  proper  form  is  not  to  be  excluded 
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because  a  previous  question  oonceming  the  same  matter,  was  leading. 
Oalvestan  v.  H.  d  H,  R.  Co.  v.  Alberii,  32. 

19.  In  a  suit  for  personal  injuries  it  was  not  error  for  the  court  to  sustain 

an  objection  to  a  question  propounded  to  a  doctor  as  to  whether  or  not 
he  concurred  in  the  opinion  of  another  doctor  concerning  the  extent 
of  the  plaintifTs  injuries.  Each  witness  should  give  his  professional 
opinion  independently  of  the  other  and  the  jury  should  determine 
whether  or  not  they  conciiiTed.     Id. 

20.  A  doctor,  acquainted  with  the  injuries  to  plaintiff's  ankle,  was  competent 

to  give  his  opinion  that  plaintiff  could  not  have  used  her  leg  and  ankle 
without  th'e  aid  of  crutches  sooner  than  she  did.     Id. 

21.  A  witness  who  had  qualified  as  an  expert  might  testify  as  to  the  quantity 

of  gas  given  off  by  a  certain  quantity  of  gasoline,  and  the  distance 
at  which  the  gas  would  be  ignited  by  a  flame.  Watera-Pierce  Oil  Co. 
V.  Snell  413. 

22.  In  a  suit  by  a  discharged  employee  for  breach  of  contract  of  employmjent, 

the  issue  being  as  to  the  competency  of  the  employee  to  perform  the 
duties  he  had  undertaken,  namely,  the  refining  of  oil,  the  testimony  of 
experts  in  that  business  who  had  seen  plaintiff  many  times  engaged 
in  the  discharge  of  his  duties,  was  competent.  The  rule  that  a  witness 
will  not  be  permitted  to  give  his  opinion  upon  matters  which  the  jury 
can  as  well  determine  from  the  facts  before  them,  has  no  application  in 
such  case.     United  Oil  d  R.  Co.  v.  Grey^  10. 

23.  Where,  as  one  of  the  elements  of  negligence  causing  a  derailment,  plaintiff 

alleges  that  the  defendant  ran  its  train  at  a  high,  excessive  and  danger- 
ous rate  of  speed  over  a  switch,  evidence  as  to  the  speed  of  the  train 
at  the  time  and  place  of  the  derailment,  was  relevant  and  material. 
Texas  d  Y.  O.  R.  Co.  v.  Clippinger,  610. 

24.  In  a  suit  for  damages  for  personal  injuries  a  nonexpert  witness,  in  this 

case,  the  husband  of  the  injured  party,  may  give  his  opinion  as  to  the 
suffering  experienced  by  his  wife.    Id. 

25.  Physicians   residing   in  Texas  may  testify   to   the  reasonableness  of   ex- 

penditures for  medicines  and  medical  supplies  in  another  State.  The 
fact  that  the  witnesses  did  not  reside  in  the  State  where  the  expendi- 
tures* were  made  only  affected  the  weight  of  their  testimony.     Id. 

26.  Time  cards  furnished  by  a  railroad  company  to  the  general  public  for 

their  guidance  are  competent  evidence  as  to  the  schedules  of  its  trains. 
Western  U.  Tel.  Co,  v.  O'Fiel,  41. 

27.  The   issue  being  whether  or   not   an  owner  of  land   had  listed   it  with 

certain  agents  for  sale,  evidence  of  the  existence  of  a  contract  by  the 
owner  giving  one  of  the  agents  an  option  on  the  land  during  the  time 
the  listing  is  alleged  to  have  occurred,  is  material  as  tending  to  dis- 
prove the  alleged  agency.     Sterling  v.  De  Laune,  470. 

28.  Declarations   by   a   party   to  a   suit  are   admissible   in   evidence   against 

him,  without  laying  a  predicate  for  their  admi^ion  as  is  required  for 
impeaching  a  witness.    Id. 

29.  The  fact  that  plaintiff  suing  a  carrier  for  damages  to  a  car  load  of  onions 

from  alleged  unsuitableness  of  car  and  delay  in  transportation  would  not 
have  shipped  in  that  car  had  he  not  been  instructed  to  do  so  by  the  con- 
signee was  pertinent  to  defenses  pleaded  that  be  bought  and  shipped 
merely  as  agent  of  the  consignee  and  that  he  accepted  the  car  with 
knowledge  of  its  condition,  and  proof  thereof  was  improperly  ex- 
cluded.    Missouri^  K.  d  T.  Ry.  Co.  v.  Moore,  431. 

Execution  Sale. 

1.  A  judgment  creditor  who  buys  in  land  at  sheriff's  sale  and  merely  credits 
the  amount  of  his  bid  on  his  judgment,  can  not  invoke  the  doctrine  of 
innocent  purchase  for  value.     Henderson  v.  Rushing,  485^ 

Exemptions. 

Diversion  of  partnership  funds.     See  Partnership,  i,  2. 
1.  The  exemption  laws  of  Texas  were  enacted  primarily  for  the  benefit  of 
Texas  citizens,  and  it  was  not  intended  that  nonresidents  should  in- 
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voke  such  laws  in  our  courts  to  enjoin  proceedings  which  might  be  in- 
stituted against  them  bv  their  fellow-citizens  in  the  courts  of  their 
domicile.    Lightfoot  v.  Murphy,  112. 

Sxpert. 

Should  give  independent  opinion.     See  Evidence,  19, 

As  to  ability  to  use  injured  leg.    See  Evidence,  20, 

On  explosion  of  gasoline.    See  Evidence,  21, 

As  to  competency  of  employee.     See  Evidence,  22, 

As  to  dangerous  position.    See  Master  and  Servant,  12. 

Explosion. 

From  gasoline  in  wareroom.    See  Negligence,  2-5, 

Valse  Bepresentations. 

As  to  insurable  interest.    See  Insurance,  Benefit,  1,  4, 

Vellow  Serrants. 

Remote  negligence  of.  See  Master  and  Servant,  8. 
Master  not  liable.     See  Master  and  Servant,  27, 
Railway  liable  for  act  of.     See  Master  and  Servant,  28,  SS, 
Railway  not  liable  for.    See  Master  and  Servant,  29,  32, 

Venoes. 

Of  railway  track.    See  Railioays,  IS, 

Tiling. 

fjQffipeed  of  adoption,  See  Adoption,  1, 

.^igjAn  instrument  intended  for  record  and  handed  to  the  clerk  at  some  other 
place  than  his  office  takes  effect  as  a  recorded  instrimient  from  the 
time  it  is  actually  deposited  and  filed  by  the  clerk  in  his  office.  Ouffey 
Pet,  Co,  V,  Hooks,  660. 

Tire. 

Damages  to  leased  premises.     See  Landlord  and  Tenant,  1, 
Communicated  by  engine.     See  Railways,  4, 

Foreign  Corporation. 

Forfeiture  of  permit  to  do  business.    See  Receivers,  10,  11, 

Vorfeitnre. 

For  failure  to  pay  dues.     See  Insurance  Benefit,  7. 
Of  permit  to  do  business.    See  Receivers,  10,  11, 

Framoliise. 

Granted  by  city.    See  Cities,  5. 

JftBJld, 

By  husband  and  wife.  See  Partnership,  1,  2. 
1.  A  merchant,  being  indebted  to  his  mother,  conveyed  to  her  his  real  estate 
in  part  payment  of  such  indebtedness,  and  about  the  same  time,  with 
the  knowledge  and  consent  of  his  mother,  sold  out  his  stock  of  mer- 
chandise at  grossly  inadequate  prices  and  turned  over  the  proceeds  to 
his  mother  in  further  payment  of  his  indebtedness  to  her.  Held,  that 
the  sale  of  the  real  estate  was  tainted  with  the  fraud  in  the  sale  of  the 
merchandise,  and  was  void  as  to  other  creditors.  A  debtor  can  not  law- 
fully prefer  one  creditor  by  sacrificing,  with  the  knowledge  and  consent 
of  such  creditor,  a  large  part  of  his  available  assets  in  order  that  a 
small  amount  be  paid  to  such  creditor.    Stitt  v.  Stone,  93. 

ffraudnlent   ConTeyance. 

1.  A  subsequent  creditor  may  maintain  an  action  to  set  aside  a  conveyance 
08  fraudulent  when  there  have  been,  at  all  times,  creditors  who  could 
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have  maintained  such  an  action,  and  the  indebtedness  has  been  continu- 
ous, having  been  merely  shifted  from  one  creditor  to  another  or  changed 
in  form.    Red  River  NatL  Bank  v.  De  Berry,  96. 

Oamiag. 

Injunction  against.    See  Injunction,  5,  6, 

Oamiihment. 

Lien  against  bankrupt's  estate.    See  Bankruptcy,  1, 
Of  current  wages.     See  Jurisdiction,  2. 

1.  Even  if  it  is  the  duty  of  an  Appellate  Court  to  enter  into  a  mathematical 

calculation  to  determine  whether  or  not  a  garnishment  bond  is  in  an 
amount  a  few  dollars  more  or  less  than  required  by  statute,  this  cer- 
tainly can  not  be  required  when  the  question  as  to  the  sufficiency  of 
the  bond  is  raised  for  the  first  time  on  appeal,  'i^hough  the  bond  be  for 
a  few  dollars  less  than  is  required  by  statute  it  is  not  such  fundamental 
error  as  requires  consideration  on  appeal  in  the  absence  of  an  assign- 
ment of  error  based  thereon.     Burge  v.  Beaumont  Carriage  Co.,  223. 

2.  Where,  to  a  suit  in  which  a  writ  of  garnishment  was  sued  out  there  were 

two  defendants,  but  it  appeared  from  the  petition  that  the  indebted- 
ness which  it  was  sought  to  garnish  was  due  to  only  one  of  said  defend- 
ants, an  averment  in  the  affidavit  that  the  *'writ  of  garnishment  is  not 
sued  out  to  injure  either  the  defendant  or  the  garnishee,"  was  sufficient. 
It  was  not  necessarv  for  the  affidavit  to  state  that  the  WTit  was  not 
sued  out  to  injure  either  of  the  defendants  or  the  garnishee.    Id. 

3.  The  petition  in  a  garnishment  suit  may  be  looked  to  in  aid  of  the  aver- 

ments of  the  affidavit  as  to  the  amount  due.  The  fact  that  the  amount 
stated  in  the  affidavit  is  less  than  that  stated  in  the  petition,  is  not 
ground  for  quashing  the  garnishment  proceedings.     Id. 

4.  No  formal  and  separate  application  for  a  WTit  of  garnishment  is  nec- 

essary. If  the  affidavit  is  complete  and  contains  the  requisites  for  an 
application  it  is  not  necessary  to  ask  in  so  many  words  that  the  writ 
issue.  Id. 
6.  A  defendant  whose  property  is  affected  by  garnishment  proceedings  can 
not  complain  that  the  garnishment  bond  is  made  payable  to  his  code- 
fendants  as  well  as  himself.    Id, 

6.  The  refusal  of  the  trial  court  to  postpone  a  garnishment  case  until  a 

pending  motion  for  new  trial  and  a  probable  appeal  from  the  judgment 
in  the  main  case  is  disposed  of,  is  not  reversible  error  when  it  appears 
from  the  record  that  the  motion  for  new  trial  was  overruled  and  no 
appeal  was  ever  taken  from  said  judgment.  Danhy  Millinery  Co.  v. 
Dogan,  324. 

7.  The  fact  that  a  judgment  was  rendered  on  a  debt  not  then  due  can  not 

be  urged  as  ground  for  reversal  of  a  judgment  in  a  garnishment  pro- 
ceeding based  on  such  debt  when  the  point  was  not  made  in  the  trial 
court  either  in  the  main  case  or  in  the  garnishment  suit.    Id. 

Gift 

By  wife  of  separate  property.    See  Husband  and  Wife,  5* 
Of  land  by  parol.     See  Statute  of  Frauds,  2-4. 

Good  Palth. 

Possession  in.     See  Improvements,  1, 

Guaranty. 

Of  note  by  corporation.     See  Corporations,  1,  2» 

Habitual   Drunkard. 

Sale  of  liquor  to.     See  Intomcating  Liquors,  6,  7. 
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Harmleu  Error. 

Matters  proved  by  other  evidence.    See  Husband  and  Wife,  S. 
Proof  from  other  sources.     See  Practic€  on  Appeal,  6. 
On  issue  not  submitted.     See  Practice  on  Appeal,  7. 
On  immaterial  issue.    See  Practice  on  Appeal,  8. 

Hein. 

Conve^p'ance  of  land  by.    See  Deed,  7,  8,  9, 

Homestead. 

Wife's  contract  for  improvements.     See  Husband  and  Wife,  2. 
Diversion  of  partnership  funds  into.     See  Parttiership,  2, 

HuBband  and  Wife. 

Disposing  of  community  property.     See  Divorce,  1, 
Common  law  wife.     See  Insurance,  Benefit,  5, 
Joinder  in  action.     See  Parties,  2, 
Fraud  by  husband.    See  Partnership,  1^2. 

1.  Where  a  wife  who  has  been  abandoned  by  her  husband  marries  a  second 

time  under  the  mistaken  but  honest  belief  that  her  first  husband  had 
obtained  a  divorce  from  her,  she  does  not  by  such  marriage  and  cohabi- 
tation forfeit  her  right  to  share  in  the  community  property  acquired 
by  the  first  husband  during  the  existence  of  the  marriage  relation 
between  them.    Merrill  v.  Moore,  200. 

2.  A  contract  by  a  wife,  who  has  been  permanently  abandoned  by  her  hus- 

band, for  the  erection  of  improvements  on  land,  her  separate  property 
and  her  homestead,  is  valid,  and  the  material-man's  lien  for  such  im- 
provements will  be  enforced.     Mabry  v.  Citizens*  Lumb.  Co.,  443. 

3.  Where  the  fact  of  abandonment  of  a  wife  by  her  husband  was  otherwise 

proved  by  competent  testimony,  the  admission  of  evidence  of  general 
reputation  as  to  that  fact,  was  harmless  error.     Id. 

4.  The  wife  no  more  than  the  husband  is  exempt  from  the  usual  consequences 

of  declarations  on  the  faith  of  which  she  obtains  necessaries  for  herself. 
Id. 

6.  As  an  incident  to  the  husband's  power  of  exclusive  management  and 
control  of  the  wife's  separate  property  (Rev.  Stats.,  art.  2967),  his 
consent  to  the  exercise  of  the  power  of  sale  or  gift  by  the  wife  of  her 
separate  personal  property  during  marriage  is  necessary  to  its  validity, 
and  her  gift  causa  ni^ortis  with  delivery  of  possession  of  money  and 
notes,  without  his  consent,  did  not  pass  title  thereto,  though  possession 
remained  with  the  donee  till  after  her  death.     Bledsoe  v.  Fitts,  578. 

6.  The  legal  title  remaining  in  the  grantor  who  reserves  an  express  vendor's 
lien  for  purchase  money,  by  its  descent  to  collateral  kindred  of  the  wife, 
while  the  purchase  money  notes,  as  personalty,  were  inherited  by  the 
husband,  will  not  suflice  to  make  the  husband  liable  to  such  heirs  of 
the  legal  title  for  conversion  of  the  notes  or  their  proceeds.    Id. 

lUegltimate   Child. 

Inheritance  by.     See  Descent  and  Distribution,  1. 

Xmproyemeiits. 

To  sustain  parol  gift.     See  Statute  of  Frauds,  2-4 . 

1.  The  mere  fact  that  the  deed  under  which  defendant  in  trespass  to  try 

title  claims  is  invalid  because  defectively  acknowledged  by  a  married  wo- 
man,  does  not  preclude  the  defendant  from  being  a  possessor  in  good 
faith,  and  as  such  entitled  to  compensation  for  his  improvements. 
Veeder  v.  Gilmer,  406. 

2.  When,  in  trespass  to  try  title,  the  defendant  fails  to  introduce  evidence 

which  will  enable  the  court  to  determine  the  value  of  the  improvements 
for  which  he  claims  compensation,  judgment  for  such  improvements  is 
properly  denied.    Id. 

Independent   Contractor. 

Liability  of  employer  for.    See  Master  and  Servant,  4-8, 
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Znherent  Tioe. 

Definition  of.    See  Carriers  of  Oooda,  lU 

ZaJiuetioB. 

Against  sale  of  electric  power  by  city.    See  Cities,  S. 

Against  disposing  of  community  property.     See  Divorce,  i. 

Against  unlawful   liquor  selling.     See  Intoxicating  Liquors,  &-10, 

Of  garnishment  of  wages.     See  Jurisdiction,  2. 

Joinder  of  parties  in.     See  Parties,  1,  2, 

Appeal  from  interlocutory  order.     See  Practice  on  Appeal,  S. 

1.  Injunction  will  not  lie  at  suit  of  the  county  tax  collector  to  prevent  the 

payment  of  a  judgment  for  delinquent  taxes  to  attorneys  who  recovered 
same  in  the  name  of  the  county  under  contract  with  it.  If  the  con- 
tract was  unauthorized  such  pa}'ment  would  not  discharge  the  judgment 
nor  prejudice  the  county.     Stringer  v.   Holley,  632. 

2.  A  writ  of  injunction  should  not  be  granted  upon  a  petition  which  alleges, 

in  substance,  that  petitioner  has  been  prosecuted  and  convicted  for  an 
ofi'ense  of  which  he  is  not  guilty,  and  that  without  the  interposition 
of  a  court  of  equity  by  its  writs  of  injunction  he  will  be  continually 
arrested  and  prosecuted  and  convicted  for  violation  of  an  ordinance 
which  he  has  not  violated  and  which  he  does  not  propose  to  violate. 
City  of  Galveston  v.   Mistrot,  63. 

3.  Where  no  property  rights  are  involved  a  court  of  equity  will  not  interfere 

with  the  tribunals  charged  with  the  administration  of  the  criminal  laws, 
even  to  prevent  a  multiplicity  of  prosecutions.     Id. 

4.  Courts  of  equity  will  not  entertain  jurisdiction  when  there  is  a  plain  and 

adequate  remedy  at  law.     Lightfoot  v.  Murphy,  112. 

5.  In  a  proceeding  by  injunction  to  prevent  the  use  and  threatened  use  of 

certain  premises  for  the  purpose  of  gaming,  pleading  considered,  and 
held  sufficient.  The  fact  that  a  pleader  unnecessarily  sets  out  his  evi- 
dence is  not  reason  for  holding  the  pleading  bad  in  its  entirety.  Cain 
V,  State,  382. 

0.  In  a  proceeding  by  injunction  to  prevent  the  use  or  threatened  use  of 

premises  for  gaming  purposes,  it  is  not  necessary  to  describe  the  games 
sougKt  to  be  inhibited  nor  to  negative  the  exceptions  to  the  gaming 
statute  relating  to  private  residences.     A  private  residence  when  used 
for  gaming  purposes  is  not  exempt  from  the  operation  of  the  law.    Id, 
7.  No  right  of  appeal  exists  from  an  interlocutory  order  overruling  a  motion 
to  dissolve  an  injunction.    Such  right  exists  only  from  an  order  grant- 
ing or  dissolving  an  injunction.     Walstein  v,  Nicholson,  358. 
S.  An  order  or  judgment  granting  or  dissolving  an  injunction  is  entered  of 
record,  within  the  meaning  of  the  stiftute,  when  it  is  written  out  and 
signed  by  the  judge  and  fil^  with  the  clerk  of  the  court  as  a  part  of  the 
record  in  the  case,  and  to  give  an  Appellate  Court  jurisdiction  of  an 
appeal  from  such  order  the  transcript  must  be  filed  in  the  Appellate 
Court  within  fifteen  days  from  the.  date  of  the  order  or  judgment.    Id. 
9.  The  fiat  of  a  judge  upon  an  application  for  temporary  injunction   and 
the  order  entered  by  the  judge  upon  hearing  such  application  in  vaca- 
I  tion  considered,  and  held  to  show  that  a  temporary  injunction  had  been 

\  granted  by  the  fiat  and  dissolved  by  the  order,  and  hence  that  an  appeal 

'  would  lie  from  such  order.    Caswell  t?.  Funderherger,  456. 

Innocent   Parehaser. 

Crediting  bid  on  judgment.     See  Execution  Sale,  1, 

1.  After  the  lapse  of  many  years  and  the  death  of  the  parties  to  the  trans- 

action, from  proof  of  the  payment  of  the  purchase  money  by  a  subse- 
quent purchaser  of  land  the  presumption  may  be  indulged  that  such 
purchaser  was  an  innocent  purchaser  without  notice  of  a  prior  unre- 
corded deed  to  the  same  land.     Ouffey  Pet,  Co.  v.  Hooks,  560. 

Insolvent. 

Proceeds  of  insurance  policy.    See  Insurance,  Life,  i,  S« 
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Instmetiong  to  Jiiriei. 

In  boundary  cases.     See  BoundarieSf  l(hl2. 
Peremptory  charge  unwarranted.     See  Deed,  S,  4. 

1.  Where  the  jury  asked  explanation  of  a  charge  of  the  court,  such  explanar 

tion,  if  given,  should  be  by  the  court  and  not  by  counsel.  Missouri, 
K,  d  T,  Ry.  Co.  V.  Moore,  631. 

2.  Oral  exhortation  by  the  judge  to  the  jury  to  continue  their  consideration 

of  the  case  in  the  endeavor  to  reach  a  verdict  held  not  improper. 
Houston  d  T.  C.  R.  Co,  v.  Darwin,  219. 

3.  A  distinction  should  be  observed  between  a  mere  statement  by  the  court 

of  the  issues  made  by  the  pleadings,  and  the  submission  of  issues  to  the 
jury.  A  statement  by  the  court  of  an  issue  made  by  the  pleadings  is 
not  cause  for  reversal  when,  there  being  no  evidence  to  support  the 
issue,  the  court  does  not  submit  the  issue  to  the  jury.  Texas  d  N, 
O.  Ry.  Co,  V.  Clippinger,  511. 

4.  In  stating  the  case  to  the  jury  the  court  is  not  required  to  recite  in  its 

charge  any  more  of  the  pleadings  than  it  deems  necessary.  Any  sup- 
posed omission  or  deficiency  in  this  respect  should  be  supplied  by  a 
requested  instruction.  Galveston,  H.  d  H.  R,  Co,  v,  Alberti,  32. 
6.  In  a  suit  for  personal  injuries,  charge  considered  (see  appellant's  brief), 
and  held  not  to  be  on  the  weight  of  the  evidence  nor  to  assume  that 
plaintiff's  injuries  were  permanent,  when  read  and  construed  as  a  whole. 
Id. 

6.  Where  the  proposition  of  law  embraced   in  a  special  charge  is  already 

embraced  in  the  main  charge,  it  is  proper  for  the  court  to  refuse  to 
give  the  same.  Charges  considered,  and  held  properly  refused  for  this 
reason.    Id. 

7.  It  is  only  when  fair  minded  men  can  rightfully  reach  but  one  conclusion 

from  the  evidence  that  the  court  may  properly  instruct  a  verdict.  Evi- 
dence considered,  and  held  not  to  warrant  a  peremptory  charge.  Red 
River  Natl.  Bank  v.  De  Berry,  96. 

8.  A    court    is    not    required    to    give    an    imperfect    requested    instruction, 

nor  is  it  his  duty  to  reduce  it  to  proper  form  by  inserting  omitted  ele- 
ments in  order  to  make  it  correct.    Houston  d  T,  C.  R.  Co.  v,  Oram,  526. 

9.  When  a  requested  instruction  to  the  jury  is  proper  in  part  and  improper 

in  part,  the  trial  court  is  not  required  to  separate  the  proper  from  the 
improper  portions,  and  the  refusal  of  the  whole  is  not  error.  Ooodloe 
V,  Ooodloe,  493. 

10.  Complaint  can  not  be  made  of  a  modification  by  the  court  of  a  requested 

charge  unless  it  would  have  been  error  to  refuse  the  charge  as  asked. 
Industrial  Lumber  Co,   v.  Bivens,  396. 

11.  Where  the  charge  of  the  court  entirely  omits  an  issue  made  by  the  plead- 

ing and  the  evidence,  a  requested  charge  upon  the  issue,  although  in 
itself  erroneous,  will  be  sufficient  to  call  the  attention  of  the  court 
to  the  omission  and  require  a  correct  charge  upon  the  issue.  McAdams 
V.  Hooks,  79. 

12.  When  the  court  has  once  submitted  to  the  jury  the  question  of  proximate 

damages  from  an  injury,  a  requested  instruction  substantially  repeat- 
ing the  submission  is  properly  refused.  San  Antonio  d  A,  P.  Ry,  Co, 
V.  Muecke,  380. 

13.  A   requested   charge  which  omits   a  material   issue,   is  properly  refused. 

Texas  d  O.  Ry.  Co,  v.  First  Nat.  Bank  of  Carthage,  283. 

14.  An  inaccurate  expression  occurring  in  the  preliminary  portion  of  a  charge 

is  not  ground  for  reversal  when  it  is  apparent  from  the  whole  charge 
that  the  jury  were  not  misled  by  such  expression.     Id. 

15.  The  submission  of  a  case  upon  special   issues  does  not  deprive  a  party 

of  the  right  to  have  the  jury's  attention  affirmatively  called  to  an  issue 
asserted  by  him  which  has  some  evidence  to  support  it.  International 
d  O.  N.  R.  Co.  V.  Jackson,  26. 

16.  Though   the   action   for   overflowing   plaintiffs   land   by   obstruction   of   a 

stream  was  submitted  on  special  issues  and  by  charges  permitting 
recovery  only  for  flooding  due  to  the  obstruction  and  which  would  be 
caused    by    ordinary    rainfalls,    requested    instructions    specifically    ex- 
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eluding  damages  from  oyerflow  whieh  would  have  occurred  withoat 
such  obstruction,  should  have  been  given.     Id. 

17.  Where  one  portion  of  a  charge,  on  the  issue  of  limitation,  standing  alone, 

was  subject  to  the  criticism  that  it  tended  to  lead  the  jur^  to  believe 
that  mere  uninterrupted  possession  for  ten  years  would  give  title  by 
limitation,  but  such  portion  of  the  charge  referred  the  jury  to  another 
part  which  contained  full  instructions  on  all  the  elements  necessary 
to  establish  title  by  limitation,  the  charge  as  an  entirety  was  not  cal- 
culated to  mislead  the  jury.     Thayer  v.  Clark,  61. 

18.  In  a  boundary  case  the  court  properly  refused  to  give  a  special  instruction 

by  which  it  would  have  been  left  to  the  jury  to  determine  what  part 
of  a  surveyor's  report  in  evidence  was  competent  and  what  part  in- 
competent evidence.  Objections  to  a  surveyor  s  report  should  point  out 
specifically  the  parts  objected  to.     McDonald  v.  McCrahh,  260. 

19.  In  a  suit  for  personal  injury,  charge  of  the  court  considered,  and  held 

not  subject  to  the  objection  that  it  assumed  that  defendant  was  guilty 
of  negligence.  Jd. 
2(K  In  a  suit  for  personal  injuries  caused  by  fast  and  unlawful  driving  on 
the  street  of  a  city,  charge  considered,  and  held  not  subject  to  the  ob> 
jection  that  it  was  upon  the  weight  of  the  evidence.  Foley  v.  Nortkup, 
277. 

21.  Where,  in  a  suit  for  damages  for  an  alleged  assault  and  battery,  the  evi- 

dence as  to  physical  injury  was  so  slight' as  not  to  justify  the  inferoice 
of  pain  therefrom,  in  the  absence  of  the  proof  of  pain,  it  was  error 
for  the  court  to  submit  to  the  jury  the  issue  of  physical  pain.  DcUlas 
Con.  Elec.  8t.  Ry.  Co.  v.  Pettit,  354. 

22.  It  is  error  to  give  a  charge  which  ignores  a  material  issue  raised  by  the 

evidence,  and  likew^ise  to  submit  an  issue  not  raised  by  the  evidence. 
Stone  V.  Pettus,  14. 

23.  When  a  charge  upon  the  measure  of  damage  for  the  loss  of  a  crop  is  more 

favorable  to  appellant  than  it  should  have  been,  the  appellant  can  not 
complain.     Kerr  v.  Blair,  407. 

24.  A  charge  which  simply  instructs  the  jury  to  determine  the  -issues  from 

the  preponderence  of  the  evidence,  does  not  place  the  burden  of  proof 
on  either  party.     Id. 

25.  Where  the  court  in  one  paragraph  of  its  charge  affirmativelj^  submitted 

the  facts  necessary  to  be  found  by  the  jury  before  a  verdict  could  be 
rendered  in  favor  of  plaintiffs,  and  in  the  next  paragraph  stated  the 
facts  which,  if  found  by  th^  jury  to  exist,  would  entitle  the  defendant 
to  a  verdict,  the  charge  was  not  subject  to  the  objection  that  it  was 
contradictory  and  confusing.  In  the  construction  of  charges  all  parts 
of  the  charge  must  be  construed  together,  including  special  charges  given 
at  the  request  of  either  party.  Galveston,  H.  d  8.  A.  Ry.  Co,  v.  Berry, 
327. 

26.  It  is   a  correct   proposition   that   although   the  trial   Judge   should   give 

charges  correctly  stating  the  law  on  a  given  issue,  if  he  fails  to  apply 
the  same  to  the  evidence  the  defendant  has  the  right  to  prepare  and 
have  given  a  special  charge  requiring  the  jury  to  find  whether  the  evi- 
dence establishes  the  existence  of  any  specified  group  of  facts  which, 
if  true,  would  in  law  establish  a  defense.  But,  special  charge  consid- 
ered, and  held  to  have  no  application  to  the  facts  of  the  case  on  trial, 

and  therefore  properly  refused.    Id. 

I 

I  Insurance,  Life. 

Company   admitting  liability.     See   Aitomeifs  Fee,  1. 

Insurable  interest.     See  Insurance,  Benefit,  1,  2,  4,  5. 

Change  of  beneficiary.     See  Insurance,  Benefit,  3,  6. 
I  I.  A  debtor's  wife  and  children   have  an   insurable   interest  in  the  life  of 

the  husband  and  father,  and  under  the  statute  of  13  Elizabeth,  they  are 
i  entitled  as  against  the  creditors   to  the  proceeds  of  a  life  insurance 

I  policy  upon   the  life  of   the  husband   and  father  in  their  favor  even 

;  thougli  the  insured  was  insolvent  and  paid  .the  premiums  out  of  his  own 

i  property.    Red  River  Natl.  Bank  v.  De  Berry,  96. 
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2.  Under  section  4623,  Mansf.  Die.    (Arkansas),  which  limits  to  $300  the 

amount  which  an  insolvent  debtor  might  expend  in  life  insurance  for 
the  benefit  of  his  wife  and  children,  creditors  of  the  insured  would 
have  an  interest  in  the  insurance  money  if  the  amount  expended  for 
premiums  exceeded  $300  and  the  insured  was  financially  embarrassed 
at  the  time  the  premiums  or  any  of  them  were  paid,  such  interest  would 
be  only  in  the  excess  over  the  insurance  which  $300  would  buy,  and  in 
the  proportion  which  the  premiums  paid  by  the  insured  while  insol- 
vent bore  to  the  premiums  paid  by  him  while  solvent.     Id, 

3.  In  a  contest  over  insurance  money  between  the  beneficiaries  in  the  policy 

and  creditors  of  the  insured,  the  burden  of  proof  is  on  the  beneficiaries 
to  show  a  financial  condition  which  would  warrant  the  insured  in  mak- 
ing the  gift.    Id. 

Insarance,  Benefit. 

1.  Where   the   constitution   and  by-laws   of  a  benefit  society   specified   the 

classes  of  persons  in  whose  favor  the  beneficiary  certificate  might  be 
issued,  and  a  member  of  such  society  by  false  and  fraudulent  repre- 
sentations that  the  beneficiary  named  by  him  came  within  one  of  the  . 
classes  specified,  procures  the  certificate  to  issue  in  favor  of  such  per- 
son, the  certificate  is  a  nullity,  and  the  society  will  not  be  bound  there- 
by.    Gray  v.  Sovereign  C,  W.  of  W.,  609. 

2.  The  statute  of  this  State  (General  Laws,  1899,  page  195)  defines  fraternal 

beneficiary  societies  and  designates  the  classes  of  persons  who  can  re- 
ceive benefits  from  them,  and  benefit  societies  have  no  power  or  author- 
ity to  issue  beneficiary  certificates  to  any  other  than  the  classes  named.  - 
Id. 

3.  Where  the  laws  of  a  benefit  society  provide  a  method  for  changing  the 

beneficiary,  that  method  is  exclusive  and  must  be  complied  with.  At- 
tempted change,  not  in  conformity  with  the  laws  of  a  society,  consid- 
ered, and  held  ineffectual.     Id. 

4.  Under  the  Act  of  1899  a  cousin,  being  a  blood  relative,  has  an  insurable 

interest  in  the  life  of  a  member  of  a  fraternal  benefit  society,  and 
hence  a  false  representation  by  such  member  that  the  beneficiary  was  - 
his  cousin  was  such  a  material  misrepresentation  as  would  avoid  the 
contract  of  insurance.  Id. 
6.  Where  one  named  as  a  beneficiary  in  a  benefit  society  was  not  included 
in  any  of  the  classes  designated  in  the  constitution  and  by-laws  of  said 
society,  or  in  the  statutes  of  this  State,  the  fact  that  such  person  after- 
wards became  the  common  law  wife  of  the  member  would  not  entitle 
her  to  the  benefit.    Id. 

6.  A  fraternal  beneficiary  association,  the  laws  of  which  provided  that  the 

beneficiaries  must  be  members  of  the  family  or  related  by  blood  to  the 
assured;  that  they  had  no  vested  fight  in  the  certificate  till  his  death; 
that  it  constituted  no  part  of  the  estate  of  assured;  and  that  he  had 
no  right  in  or  control  over  the  same  except  to  designate  the  beneficiaries 
and  to  change  such  designation  while  living  at  any  time,  in  accordance 
with  the  rules  of  the  association,  could  not  be  enjoined,  at  suit  of  a 
creditor,  who  had  kept  the  certificate  alive  by  payment  of  assessments 
under  an  agreement  transferring  it  to  a  trustee  for  securing  repay- 
ment, from  changing  the  certificate,  in  accordance  with  its  laws,  by 
making,  at  direction  of  assured,  a  new  designation  of  beneficiaries,  and  . 
defeating  thereby  the  claim  of  the  creditor  to  reimbursement  from  its 
proceeds.     Grand  Lodge,  A.  O.  U.  W.  v.  Jones,  533. 

7.  The  laws  of  a  benefit  society  provided  that  a  failure  to  pay  the  monthly 

dues  and  assessments  to  the  local  lodge  or  its  collector  within  the  time 
provided  by  the  constitution  should  operate  as  a  suspension  of  the  mem- 
ber without  notice.  The  proper  amount  of  dues  and  assessments  was 
sent  in  proper  time  by  the  beneficiary  to  one  who  had  been  the  collector 
of  the  society,  but  who  had  ceased  to  be  such  at  the  time  of  the  remit- 
tance. The  money  was  never  received  by  the  lodge  or  its  duly  authorized 
collector.    Held,  the  remittance  by  the  beneficiary  was  not  a  payment 
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to  the  society,  and  was  not  sufficient  to  prevent  the  suspension  of  the 
member.    Supreme  Lodge,  Pathfinder  v.  Jokneon,  109. 

Intention. 

Aa  to  land  embraced  in  deed.    See  Evidence,  3. 

Interest 

As  damages  for  detention  of  money.    See  Damages,  t, 
1.  When  the  interest  on  a  note  is  payable  annually  legal  interest  should  be 
allowed  on  past  due  installments  of  interest.     8tone  v.  Pettua,  14. 

Interloentoxy   Order. 

Appeal  from.     See  Injunction,  7,  8. 
I  Dissolving  injunction.     See  Practice  on  Appeal,  S, 

Interstate  Conuneree. 

Statute  of  state  affecting.    See  Carriers  of  Cfoods,  1. 

Intoxicating   Liqnort. 

1.  The  effect  of  the  putting  in  force  in  a  given  territory  of  local  option  is  to 
suspend,  not  to  repeal,  previous  laws  governing  liquor  selling  in  such 
territory.  Hence  a  suit  upon  a  liquor  dealer's  bond  for  infractions  of 
the  same  occurring  before  the  adoption  of  local  option  is  not  abated  by 
the  adoption  of  local  option  in  the  county  in  which  the  infractions 
occurred.     Kerr  t?.  Mohr,  1. 

I  2.  In  a  prosecution  upon  a  liquor  dealer's  bond,  on  the  question  of  its 
violation  by  the  exhibition  of  "vulgar"  pictures,  it  was  not  necessary 
for  the  court  to  define  the  word  ^'vulgar,''  it  being  in  common  use  and 
without  technical  meaning,  but,  undertaking  to  define  it,  the  court  must 
do  so  correctly.     Ralcy  v,  State^  426. 

I  3.  An  instruction  holding  a  liquor  dealer  liable  for  breach  of  his  bond  to 
keep  an  orderly  house  if  it  displayed  pictures  of  nude  women  and  the 
same  were  "vulgar  or  obscene,  improperly  defined  "vulgar"  in  such 
connection  "moan,  rustic,  rude,  low,  unrefined, — ^used  as  the  opposite  of 
refined,  enlightened  and  scientific/'  its  significance  as  used  in  the  stat- 
ute being  "offensive  to  a  common  sense  of  decency  and  modeaty."     Id, 

I  4.  An  instruction  defining  "obscene,"  among  other  meanings,  as  something 
which  "delicacy"  forbids  to  be  exposed  was  also  erroneous  as  requiring 
extreme  and  fastidious  propriety.     Id. 

5.  A   requested   charge   instructing   the   jury   that   pictures   in   order   to   be 

vulgar  or  obscene  must  be  "something  more  than  nature  in  its  sim- 
plicity, as  God  made  it,"  was  properly  refused,  as  on  the  weight  of  evi- 
dence. It  can  not  be  said  that  the  exhibition  of  a  "master-piece  of  art," 
or  reproduction  thereof  in  a  liquor  saloon  was,  as  matter  of  law,  no  vio- 
lation of  the  dealer's  bond.     It  is  a  question  for  the  jury.    Id. 

6.  The  mother  of  an  unmarried  son,  over  twenty-one  years  of  age,  and  who 

lived  with  her  and  was  her  sole  support,  is  such  an  aggrieved  party  aa 
may  sue  upon  a  liquor  dealer's  bond  for  selling  liquor  to  her  said  son, 
an  habitual  drunkard.     Coughtry  v.  Haupt,  452. 

7.  The  provision  of  the  laws  theretofore  existing  regulating  the  retail  sale  of 

intoxicating  liquors  and  authorizing  a  suit  upon  a  liquor  dealer's  bond 
by  a  mother  for  the  selling  of  liquor  to  her  son,  an  habitual  drunkard, 
was  not  repealed  either  expressly  or  by  implication,  by  the  Baskin- 
McGregor  law.    Id. 

8.  The  Act  of  the  Thirtieth  Legislature    (XJen.  Laws   1907,  page   166)    de- 

claring the  sale  of  intoxicating  liquors  without  a  license  a  public  nui- 
sance, and  providing  for  the  prevention  of  the  same  by  injunction,  is 
not  unconstitutional.     Burckell  v.  State,  393. 

9.  The  fact  that  the  Act  of  1907  dispenses  with  a  verification  of  the  petition 

for  injunction  when  applied  for  by  the  State,  is  no  reason  why  a  tem- 
porary injunction  should  not  be  granted  as  in  other  cases.    Id, 
10.  After  the  passage  of  the  Act  of  April  18,  1907,  it  was  necessary  to  procure 
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a  license  as  provided  for  in  said  Act  to  pursue, the  occupation  of  selling 
intoxicating  liquors.     Id, 

11.  Under  the  Act  of  April  5,  1907   (Laws  30th  Leg.,  p.  156),  upon  a  search 

and  seizure  of  intoxicating  liquors,  kept  for  sale  in  violation  of  the 
local  option  prohibitory  law  and  the  execution  by  the  claimant  of  a 
replevy  bond  therefor,  the  subsequent  procedure  under  such  Act  for  judg- 
ment against  claimant  upon  the  bond  is  a  suit  in  behalf  of  the  State 
for  penalty  and  forfeiture,  within  the  meaning  of  article  8,  section  5 
of  the  Constitution,  which  confers  exclusive  jurisdiction  over  such  ac- 
tions on  the  District  Court.  So  much  of  the  Act  as  attempts  to  confer 
such  jurisdiction  on  the  Justice  or  the  County  Court,  according  to 
amount,  is  invalid.    Myers  v.  State,  336. 

12.  The  Act  of  April  5,   1907    (Laws  30th   Leg.,  p.    156),  does  not  require 

the  filing  of  a  petition  for  condemnation  of  intoxicating  liquors  seized 
thereunder  or  recovery  on  the  replevy  bond  therefor;  the  complaint  re- 
quired by  section  1  of  the  Act  is  the  basis  of  the  judicial  procedure, 
and  this  should  state  every  material  fact  necessary  to  constitute  the 
offense  of  maintaining  the  nuisance;  ^'storing  liquor  for  the  purpose  of 
sale  in  violation  of  law''  does  not  define  the  nuisance-  it  must  be 
charged  to  be  done  in  a  locality  where  such  sales  have  been  prohibited; 
the  adoption  of  the  law  must  be  alleged  and  proven.    Id, 

Joinder  of  Parties. 

In  suit  for  injunction.    See  Parties,  1. 
Unnecessary.     See  Parties,  2. 

Joint  Wrongdoen. 

Contribution  between.  See  Carriers  of  Goods,  8. 

Jndge. 

Explaining  charge  to  jury.     See  Instructions  to  Juries,  1. 
Exhorting  to  reach  verdict    See  Instructions  to  Juries,  2. 
Conunenting  on  evidence.    See  Practice  in  Trial  Court,  4,  5. 

Judgment. 

By  agreement  of  third  party.    See  Evidence,  9. 
Before  maturity  of  debt.     See  Oamishment,  7. 
For  delinquent  taxes.     See  Injunction^  1. 
Order  granting  injunction.    See  Injunction,  9, 
Appeal  by  one  defendant.    See  Res  Adjudicata,  1, 

Juries. 

Explanation  of  charge.     See  Instructions  to  Juries,  1. 

Judge  commenting  on  evidence.     See  Practice  in  Trial  Court,  If,  5, 

1.  The  fact  that  a  juror  was  not  sufficiently  educated  to  calculate  interest 

by  the  rule  of  partial  payments  is  not  a  statutory  cause  for  challenge, 
and  the  discretion  exercised  by  the  trial  judge  in  passing  on  such  ob- 
jection will  not  be  revised  unless  it  appears  that  the  ruling  resulted 
in  preventing  a  fair  and  impartial  trial.  Rev.  Stats.,  arts.  3130  and 
3140.     Stone  v.  Pettus,  14. 

2.  No  abuse  of  the  discretion  of  the  court  appeared  from  his  refusal  to  grant 

a  new  trial  because  certain  jurymen  during  the  trial  had  visited  and 
personally  examined  the  locality  where  the  existence  of  a  public  way 
by  prescription  was  in  question.  International  d  C  N,  R.  Co.  v. 
Cuneo,  623. 

3.  Where  a  new  trial  was  souffht  on  the  ground  that  the  jurors  each  wrote 

the  sum  he  thought  ought  to  be  assessed  against  the  defendant  and 
agreed  that  the  verdict  should  be  the  average  of  such  sums,  and  upon 
hearing  the  motion  for  new  trial  the  court,  upon  sufficient  evidence, 
overruled  the  same,  the  ruling  of  the  court  will  not  be  disturbed  on 
appeal.  Act  of  Twenty-ninth  Legislature,  General  Laws,  1905,  page  21, 
criticised.  Foley  v.  Northup,  277. 
Vol.  XLVII.  Civil-44. 
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Appeal  withottt  bond.    See  Appeal  Bond,  i. 

Conflict  of.     See  Receivers,  S-9. 

1.  Where  a  suit  in  Justice  Court  was  for  more  than  $100,  but,  on  appeal, 

plaintiff,  in  the  County  Court,  reduced  his  claim  by  amendment  to  less 
than  $100,  the  amount  in  controversy  was  determined  by  his  amended 
petition,  and  no  appeal  lay  to  the  Court  of  Civil  Appeals.  Bishop 
V.  Latcson,  646. 

2.  The  courts  of  Texas  have  no  authority,  upon  the  x>etition  of  a  resident 

citizen  of  another  State  to  whom  current  wages  for  personal  services 
are  due  in  Texas,  to  restrain  by  injunction  another  resident  of  such 
State  from  proceeding  in  the  latter  State  by  a  writ  of  garnishment 
to  subject  to  the  payment  of  his  debt  the  current  wages  of  his  debtor 
which,  by  the  laws  of  Texas,  are  exempt  from  being  applied  to  the  pay- 
ment of  such  debt.    Light  foot  v,  Mwrp^y,  112. 

3.  A  Court  of  Civil  Appeals  has  no  jurisdiction  of  a  writ  of  error  after 

an  appeal  in  the  same  case  has  been  adjudicated  by  such  court. 
Broocka  v.  Lee,  424, 

Landlord  and  Tenant. 

1.  Where  leased  premises  were  badly  damaged  by  Are  the  tenant  remained 

liable  for  rent  during  the  term,  in  the  absence  of  a  contract  relieving 
him  in  that  event;  but  where  the  landlord,  after  the  fire,  agreed  to  re- 
pair and  the  tenant  surrendered  possession  for  that  purpose  the  land- 
lord became  bound  to  make  repairs  in  a  reasonable  time,  and  the  ten- 
ant was  not  liable  for  rent  during  the  time  he  lost  the  use  of  the  pre- 
mises by  the  landlord's  wrongful  delay  in  repairing  them.  Chambers 
V,  Mattingly,  129. 

2.  Whether, or  not  one  who  lets  premises  to  another  in  consideration  of  a 

part  of  the  crops  to  be  grown  thereon  as  rent  has  a  specific  undivided 
interest  in  the  crops  when  gathered,  as  distinguished  from  a  lien,  de- 
pends entirely  upon  the  terms  of  the  agreement  between  the  parties. 
Antone  v.  Miles  and  Whitefield,  289. 

3.  When  the  record  discloses  no  contract  other  than  an  ordinary  one  of 

renting  land  on  shares  and  the  landlord  sues  for  a  personal  judgment 
for  supplies  and  advances  with  foreclosure  of  his  lien  therefor,  such 
lien  being  inconsistent  with  ownership  in  him,  neither  the  pleading  nor 
the  evidence  authorizes  an  instruction  to  award  plaintiff  a  naif  interest 
in  specific  property  sold  by  the  tenant  with  foreclosure  of  his  lien 
therefor.     Id. 

4.  It  is  for  the  jury  to  determine  the  existence  of  a  lien  and  the  right 

to  its  foreclosure.    Id. 

5.  The  mere  fact  that  a  landlord  permits  the  tenant  to  sell  some  portion 

of  the  crops  in  the  market  without  objection,  is  not  alone  a  sufficient 
reason  for  purchasers  to  conclude  that  he  has  vraived  his  lien  on  the 
entire  crop.     Id. 

Landmarks. 

Calls  for.    See  Boundaries,  4. 

Heading  Qneitlon. 

Repeated  in  proper  form.     See  Evidence,  18, 

Lease. 

Cancellation  by  agent.    See  Agencf,  8,  9, 

m 

Lex  Loci. 

Contract  valid  where  made.    See  Carriers  of  Qoods,  19, 

License. 

Unlawful  issuance  of.    See  Marriage,  2. 
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Lien. 

Againat  estate  of  bankrupt.    See  Banhruptey,  1. 
For  rent  of  premises.    See  La/ndlord  and  Tenant,  2^. 
Bj  vendor  of  land.     See  Vendor  and  Purchaaer,  i,  8. 

LimitatloiL. 

Note  barred  by  attorney's  negligence.     Bee  Aiiomeys,  B~t* 

Deed  defectively  acknowledged.    See  Married  Woman,  i. 

Vendee  of  cotenant.     See  Partition,  2, 

Affected  by  application  of  paymexits.    See  Payment,  2,  5, 

Order  of  pleading.    See  Pleading,  i. 

On  amended  pleading..     See  Pleading,  10. 

Pleading  title  by.     See  Trespass  to  Try  Title,  2,  S, 

1.  In  a  suit  by  A.  against  B.  for  the  rent  of  a  certain  gin  site  and  water 

power,  evidence  considered,  and  held  to  sustain  a  finding  that  B.  took 
and  held  possession  of  said  property  under  A.  and  Jienoe  that  limita- 
tion did  not  run  against  A.'s  title.    Briggs  v.  Avary,  488. 

2.  A  mere  naked  claim  by  limitation  to  160  acres,  without  anything  to  show 

where  it  was  located  further  than  that  it  was  to  include  the  improve- 
ments, is  not  suillcient  to  extend  the  claimant's  possession  beyond  the 
land  actually  enclosed.     McAdams  v.  Hooks,  79. 

3.  Where  a  defendant  entered  upon  a  tract  of  141  acres  and  enclosed  and  cul- 

tivated four  acres  thereof,  evidence  as  to  the  character  and  continuity  of 
his  claim  to  the  entire  tract  considered,  and  held  sufficient  to  support 
a  verdict  upon  his  plea  of  limitation,  as  to  the  entire  tract.  Thayer 
V.  Clark,  61. 

4.  Where  an  owner's  fence  is  within  and  parallel  to  his  own  boundary  and 

an  adjoining  owner  extends  his  fence  so  as  to  connect  with  such  fence 
and  so  enclose  a  narrow  strip  of  land,  such  enclosure  is  not  sufficient 
to  set  in  motion  the  statute  of  limitation  in  the  absence  of  actual  cul- 
tivation, use  or  enjoyment  of  the  strip  so  enclosed.  The  naked  fact 
of  enclosure  is  not  sufficient.  McDonald  v,  McOrahh,  260. 
6.  Where  one  in  possession  of  a  narrow  strip  of  land  on  a  disputed  boundary 
joins  with  the  adverse  claimant  in  the  employment  of  a  surveyor  to 
survey  and  run  out  the  disputed  line,  such  act  is  evidence  that  he  is 
not  claiming  adversely  beyond  the  true  line.    Id, 

6.  In  a  suit  of  trespass  to  try  title,  involving  boundary,  evidence  as  to 

the  nature  and  extent  of  defendant's  possession  considered,  and  held 
sufficient  to  support  a  finding  in  favor  of  defendant's  plea  of  ten  years' 
limitation.     Cochran   v.   Moerer,   372. 

7.  C.  and  M.  each  claimed  title  to  a  strip  of  land  which  was  in  the  actual 

possession  of  M.  C.  built  a  fence  so  as  to  include  the  land  in  his  own 
enclosure;  a  short  time  thereafter  M.  removed  the  fence;  the  possession 
of  M.  was  in  no  other  way  disturbed  than  by  the  building  of  the  fence. 
Held,  the  building  of  the  fence  did  not  so  break  the  continuity  of  M.'s 
possession  as  to  interrupt  the  running  of  the  statute  of  limitation  in 
his  favor.     Id. 

8.  In  a  suit  of  trespass  to  try  title,  evidence  considered,  and  held  sufficient 

to  sustain  defendant's  plea  of  ten  years'  adverse  possession  begun  be- 
fore the  death  of  plaintiff's  ancestor.    Daniels  v,  Murray,  19. 

9.  The  rule  that  the  purchaser  of  land  upon  which  a  vendor's  lien  has  been 

retained  w411  not  be  heard  to  say  that  his  possession  is  adverse  to  the 
superior  title  of  his  vendor,  has  no  application  to  an  executed  contract 
of  sale.     Id. 

10.  Enclosing  the  lot  in  controversy,  planting  a  few  trees  and  rose  bushes, 

occasional  use  for  pasturage  purposes,  building  a  chicken  house  and 
woodshed  and  storing  some  barbed  wire  and  other  trifling  articles  would 
not  be  such  use  or  enjoyment  of  the  premises  as  would  support  the 
statute  of  limitation.     Hutchison  v.   Chandler,   124. 

11.  Limitation  will  continue  to  run  in  favor  of  defendants  in  possession  as 

against  a  title  acquired  by  plaintiff  after  suit  filed  until  plaintiff  pleads 
such  title.     Id, 

12.  Where,  after  filing  suit,  plaintiff  acquires  the  title  of  only  one  of  several 

cotenants  and  pleads  the  same,  the  filing  of  such  plea  will  stop  the 
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running  of  the  statute  so  far  aa  th^  intereat  acquired  by  the  plaintiff 
is  concerned,  but  not  as  to  the  other  interests.     Id. 

13.  A  deed  purporting  to  convey  the  separate  property  of  a  married  woman, 

but  defectively  acknowledged  by  her,  is  neither  title  nor  color  of  title, 
and  will  not,  therefore,  support  either  the  three  or  five  years  statute 
of   limitation.      Veeder  v,   Gilmer,  464. 

14.  A  suit  to  correct  a  defective  acknowledgment  of  a  married  woman  is  one 

to  determine  the  status  of  the  title,  and  hence  citation  other  than  by 
personal  service  will  bind  the  parties.  Such  suit  unless  commenced 
within  four  years  from  the  date  of  the  acknowledgment  will  be  barred 
by  limitation,  and  the  defense  of  limitation  is  available  either  in  a  di- 
rect proceeding  to  correct  the  acknowledement  or  in  a  cross  action  by 
a  defendant  in  trespass  to  try  title.     la, 

liqnor  Dealers. 

See,  generally,  Intowicaiing  Liquors,  l-^lt, 

live  Stock. 

Transportation  by  railways.     See  Carriert  of  Goods,  t,  S,  7-00. 

Looal   Option. 

See,  generally.  Intoxicating  Liquors,  1-12. 

Lost  Beed. 

Proof  of  existence  and  execution.     See  Deed,  11-11, 

Marriage. 

1.  Where  it  appeared  that  a  man,  after  arrest  for  seduction  under  promise 

of  marriage,  in  company  with  the  officer  making  the  arrest,  procured 
a  marriage  license,  returned  to  the  bedside  of  the  woman  and  in  the 
presence  of  witnesses  married  her  and  remained  with  her  a  month  there- 
after, the  evidence  was  not  sufficient  to  sustain  a  plea  of  duress.  Uer- 
rell,  t7.  Moore,  200. 

2.  No  action  lies  against  a  county  clerk  and  his  sureties  for  the  loss  by  a 

father  of  the  services  of  his  daughter,  fourteen  years  of  age,  by  the 
unlawful  issuance  of  a  marriage  license,  though  she  would  not  have 
married  without  it.  The  marriage  was  valid  irrespective  of  the  license, 
and  terminated  the  parent's  right  to  service.    Jackson  v.  Bannister,  317. 

Xarrled  Woman. 

Defective  deed.     See  Limitation,  IS,  H, 

Party  to  husband's  fraud.  See  Partnf>rship,  1,  2. 
1.  The  deed  of  a  married  woman  to  which  the  certificate  of  acknowledgment 
is  defective  may  or  may  not  be  void  according  to  the  facets  of  the  case. 
If  the  defective  certificate  speaks  the  truth,  the  deed  is  void;  but  if 
the  officer  properly  performed  his  duty  and  only  incorrectly  certified 
thereto,  it  is  not  void.  Hence,  under  a  plea  of  limitation  of  three  years, 
evidence  should  be  admitted  to  show  the  facts  concerning  the  acknowl- 
edgment and  so  enable  the  jury  to  determine  whether  or  not  there  was 
any  such  want  of  ''intrinsic  fairness  and  honesty"  aa  would  deprive 
the  defendant  of  color  of  title.     Veeder  v.  Gilmer,  465. 

Vaster  and  Servant. 

1.  In  a  suit  against  a  street  car  company  for  damages  for  an  alleged  assault 

and  battery  by  one  of  its  conductors,  evidence  considered,  and  held  to 
require  the  submission  to  the  jury  of  the  issue  of  self-defense  on  the 
part  of  the  conductor.     Dallas  Con.  Elec.  8t.  Ry.  Co.  v,  Pettit,  354. 

2.  The  fact  that  a  man  is  a  street  car  conductor  does  not  deprive  him  of  the 

right  of  self-defense,  but  the  right  must  be  exercised  only  in  a  bona 
fide  effort  to  save  one's  self  from  an  impending  danger,  real  or  apparent. 
If  the  danger  be  not  real,  but  only  apparent,  the  party  relying  on  the 
same  must  not  only  honestly  believe  himself  in  immediate  danger,  but 
must  have  reasonable  ground  for  such  belief.    Id, 
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8.  When  a  street  car  conductor  is  justifiable  in  using  force  to  repel  an  as- 
sault, real  or  apparent,  no  liability  can  attach  to  his  employer  because 
of  the  same.    Id, 

4,  An  independent  contractor  is  one  who,  in  rendering  service,  exercises  an 
independent  employment  or  occupation,  and  represents  his  employer  only 
as  to  the  results  of  his  work,  and  not  as  to  the  means  by  which  it  is 
to  be  accomplished.  By  the  word  '^results"  is  meant  a  production  or 
product  of  some  sort,  and  not  a  service.  A  reservation  by  the  employer 
of  the  right,  by  himself  or  h^s  agent,  to  supervise  the  work  for  the 
purpose  merely  of  determining  whether  it  is  being  done  in  conformity 
to  the  contract,  does  not  aflfect  the  independence  of  the  contract.  E>vi- 
dence  considered,  and  held  to  sustain  the  defense  of  independent  con- 
tractorship.     Smith  v,  Humphrey ville,   140. 

6.  Where  the  work  contracted  to  be  done  is  necessarily  attended  with  danger 
however  skillfully  and  carefully  performed,  or  is  intrinsically  danger- 
ous, the  employer  is  responsible  for  any  injury  resulting  from  its  exe- 
cution, although  the  act  to  be  performed  be  lawful.     Id. 

6.  A  subcontractor  may  be  an  independent  contractor  as  b(;tween  himself  and 

his  employer,  the  contractor.     Id. 

7.  The  mere  fact  that  the  contract  is  verbal  does  not  require  that  the  ques- 

tion of  independent  contractorship  vel  non  should  be  submitted  to  the 
jury.  The  testimony  as  to  such  contract  being  clear,  unambiguous  and 
undisputed  it  is  the  duty  of  the  court  to  determine  the  legal  effect  of 
the  same.  Where,  however,  the  evidence  as  to  the  nature  or  character  of 
the  contract  is  conflicting,  it  is  error  to  refuse  to  submit  the  issue  to 
the  jury  as  to  the  relationship  of  the  parties.    Id, 

8.  An  employer  can  not  be  relieved  of  liability  on  the  ground  that  the  injury 

is  due  to  the  negligence  of  a  former  fellow-servant  of  the  injured  per- 
son where  the  injury  occurs  some  time  after  the  act  of  negligence  and 
after  the  injured  person  has  left  the  employment  of  the  master.     Id. 

9.  The  fact  that  a  servant  was  not  in  the  active  discharge  of  his  duties 

at  the  precise  time  he  was  injured  by  the  negligence  of  the  master, 
will  not  relieve  the  master  from  liability.  Where  the  foreman  of  a 
switch  crew  was  killed  by  a  door  falling  from  a  moving  freight  car 
while  such  foreman  was  reclining  upon  the  ground  near  the  track  wait- 
ing for  the  train  to  move  out  in  order  that  he  might  resume  his  duties, 
the  relation  of  master  and  servant  was  not  interrupted  or  suspended 
during  such  interval,  and  the  master  owed  the  servant  the  duty  of  exer- 
cising ordinary  care  to  prevent  injuring  him.  Houston,  E.  d  W.  T, 
R.  Co.  V.  McHale,  360. 

10.  It  is  not  essential  to  a  master's  liability  for  injury  to  his  servant  that  he 

should  have  anticipated  that  an  injury  would  occur  in  the  exact  way 
or  in  the  same  degree  in  which  it  did  in  fact  occur.  It  is  sutHcient 
that  he  should  reasonably  have  anticipated  that  some  injury  of  like 
character  would  result  from  his  negligence.     Id. 

11.  The  foreman  of  a  switch  crew  who  was  killed  by  a  door  falling  from 

a  freight  car  in  a  moving  train  while  said  foreman  was  sitting  or  re- 
clining near  the  train,  was  not  guilty  of  contributory  negligence  in  as- 
suming said  position  near  the  track,  nor  did  he  assume  the  risk  of  a 
door  fall  ins  from  the  train.  He  had  a  right  to  rely  upon  the  master's 
having  performed  his  duty  to  properly  inspect  and  repair  the  cars  in 
said  train.    Id, 

12.  Whether  or  not  a  position  occupied  by  an  employee  at  the  time  he  was 

injured  was  a  danserous  one,  is  ordinarily  not  a  subject  for  expert 
testimony.  It  should  be  left  to  the  jury  to  determine  from  all  the  cir- 
cumstances in  evidence.     Id. 

13.  A  servant  assumes  the  risk  of  defective  appliances  if  such  defects  are 

not  chargeable  to  the  master's  negligence.  Charge  considered,  and  held 
inaccurate,  but  not  cause  for  reversal.     Id, 

14.  When  one  is  consciously  negligent  in  the  doing  of  an  act  or  in  the  failure 

to  act,  he  might  be  said  to  assume  the  risk  of  such  negligence,  and 
Qne  may  be  so  careful  as  to  be  entirely  free  from  negligence,  and  yet 
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becauBe  of  the  danger  necessarily  incident  to  the  work,  he  can  not  re- 
ooyer  because  he  assumed  the  risk  of  injury.     Id. 

15.  In  a  suit  by  a  servant  for  injuries  caused  by  the  breaking  of  a  rope  and 

the  falling  of  a  chute,  it  was  the  duty  of  the  master  to  use  ordinary 
care  in  the  selection,  maintenance  and  inspection  of  the  rope,  but  a  fail- 
ure by  the  master  to  inspect  the  rope  would  not  render  the  master 
liable  for  injuries  resulting  from  its  breaking  if  the  defect  which  caused 
the  injury  would  not  have  been  discovert  by  a  proper  inspection. 
Such  occurrence  fell  in  the  category  of  assumed  risks.  Suderman  d 
Dolson  V.  Woodruff,  229. 

16.  Where  the  danger  from  certain  defective  machinery  was  not  so  obvious  but 

that  one  of  ordinary  experience  and  observation  would  continue  to  use 
the  same,  a  servant  does  not  assume  the  risk  of  injury  therefrom  when 
he  continues  to  use  the  same  upon  the  assurance  of  his  foreman  and 
superior  that  there  is  no  danger.     Id. 

17.  It  is  the  duty  of  the  master  to  instruct  a  servant  as  to  all  risks  which 

are  abnormal  or  extraordinary  and  of  such  kind  that  the  servant  can 
not  be  held  chargeable  with  an  adequate  comprehension  of  their  nature 
and  extent,  or  of  the  proper  means  to  safeguard  himself.  This  duty 
is -nondelegable,  and  the  failure  of  the  master  to  perform  it  is  negligence 
per  8e.    Industrial  Lumber  Co.  v.  Btvens,  396. 

18.  The  duty  of  a  master  to  use  ordinary  care  to  furnish  his  servant  with 

safe  machinery,  etc.,  is  personal  to  the  master  and  can  not  be  delegated; 
hence  the  fact  that  a  vice-principal  of  the  master  had  no  knowledge  of 
the  defects  in  the  machinery  which  caused  the  injury,  will  not  exon- 
erate the  master  from  the  consequences  of  his  failure  to  perform  said 
duty.    Id. 

19.  When  the  negligence  of  the  master  is  calculated  or  likely  to  cause  injury, 

the  master  is  liable  for  any  injury  proximately  resjulting  therefrom,  and 
the  fact  that  the  precise  injury  which  did  occur  was  unforeseen  or  im- 
probable, is  immaterial.    Id. 

20.  Whether  or  not  a  servant  was  guilty  of  contributory  negligence  in  leaving 

his  particular  place  of  duty  at  tiie  time  he  was  injured,  is  a  question 
of  fact  for  the  jury.    Id. 

21.  In  a  suit  against  a  railroad  company  for  the  death  of  a  fireman  on  one 

of  its  locomotives,  caused  by  the  striking  of  the  fireman's  head  against 
the  post  of  a  bridge  over  the  track,  evidence  considered,  and  held  su£S- 
cient,  although  circumstantial,  to  require  the  submission  to  the  jury  of 
the  question  of  negligence  on  the  part  of  the  defendant  in  the  matter 
of  the  construction  and  maintenance  of  its  bridge,  and  track  adjacent 
thereto,  and  sufficient  to  support  a  finding  of  the  jury  that  the  defendant 
was  negligent  in  said  matters.    Missouri,  K.  d  T.  Ry.  Co.  v.  Carter,  309. 

22.  When  the  evidence  does  not  conclusively  establish  that  a  risk  was  known 

to  a  servant  or  was  open  to  common  observation,  or  that  in  the  perform- 
ance of  his  duty  at  the  time  of  the  accident  he  failed  to  exercise  or- 
dinary care,  it  is  the  duty  of  the  court  to  submit  to  the  jury  the  issues 
of  assumed  risk  and  contributory  negligence.    Id. 

23.  In  a  suit  for  damages  for  the  death  of  a  switchman  while  engaged  in  the 

discharge  of  his  duties  in  the  yard  of  a  railroail  company,  evidence  con- 
sidered, and  held  to  support  a  finding  that  the  defendant  company  was 
guilty  of  negligence,  that  the  deceased  was  not  guilty  of  contributory 
negligence,  and  that  his  death  did  not  result  from  any  risk  that  he  as- 
sumed.    Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Berry,  327. 

24.  As  the  negligence  of  the  master  is  never  presumed,  so  the  contributory 

negligence  of  the  servant  will  not  be  presumed.  Each  must  be  proved. 
Id. 

25.  The  principle  that  a  servant  engaged  in  performing  work  in  a  manner 

known  to  him  to  be  negligent  must  be  held  to  have  assumed  the  risk 
involved  in  performing  the  work  that  way,  is  subject  to  the  qualifica- 
tion that  a  servant  does  not  assume  the  risk  of  his  own  negligent  me- 
thod unless  he  participated  in  it.  Evidence  considered,  and  held  not 
to  support  the  contention  that  the  servant  assumed  the  risk  of  the  neg- 
ligence which  caused  his  death,     /d. 
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26.  The  duty  of  the  master  with  regard  to  appliances  famished  the  servant 

for  performing  his  work  is  to  exercise  ordinary  care  to  furnish,  not 
an  absolute  obligation  to  furnish,  such  as  are  reasonably  safe.  Vilter 
Mfg,  Co.  V.  Kent,  462. 

27.  A  laborer,  for  the  purpose  of  raising  a  heavy  timber,  drove  a  chisel  there- 

in and  called  a  fellow  laborer  in  his  employer's  service  to  prize  upon 
same  to  lift  the  timber,  and  the  latter  fell  and  was  injured  by  the  giv- 
ing way  of  the  chisel  which  was  insecurely  fixed  for  the  purpose.  Held 
that  the  negligence,  if  any,  was  that  of  a  fellow  servant,  and  the  in- 
jured person  could  not  recover  from  the  master.    Id, 

28.  Where,  while  their  engine  was  standing  at  a  water  tank,  the  engineer 

got  off  the  engine  and  was  engaged  in  oiling  the  same,  and  the  fireman, 
after  filling  the  tank  with  water,  opened  the  blow-off  cock,  by  the 
steam  from  which  the  engineer  was  seriously  scalded,  the  engineer 
and  fireman  were  so  engaged  in  operating  the  engine  as  to  bring  them 
within  the  provisions  of  article  4560ea  of  the  Rev.  Stete.,  and  the  rail- 
road company  was  liable.  The  fact  that  the  engine  at  that  particular 
moment  was  at  rest,  was  immaterial.  Temas  d  N.  O.  B.  Co,  v,  Walton, 
43. 

29.  Members  of  a  section  gang  who  are  engaged  in  loading  steel  rails  upon  a 

push  car,  pushing  the  car  a  certain  distance  along  the  track  and  then 
unloading  the  raus,  are  not  fellow  servante  under  the  provisions  of  the 
statute  defining  who  are  fellow  servante.  Lakey  v.  Railway  Co.,  75  S. 
W.  Rep.,  566,  distinguished.     Oulf,  C,  ds  S,  F,  By,  Co,  v,  Johnson,  74. 

30.  In  a  suit  for  personal  injuries  received  by  a  section  hand  while  loading 

steel  rails  upon  a  push-car,  evidence  considered  and  held  to  indicate 
that  the  accident  fell  in  the  category  of  risks  incident  to  the  particular 
employment,  and  not  to  indicate  negligence  on  the  part  of  anyone.    Id, 

31.  Where  the  proof  showed  that  the  plaintiff  was  a  member  of  a  section  gang 

and  that  in  loading  steel  rails  upon  a  hand-car  he  was  subjected  to  no 
greater  or  different  danger  than  he  was  daily  as  a  section  hand;  that 
in  the  absence  of  the  car,  rails  were  daily  lifted  and  carried  from  one 
place  to  another,  and  that  on  the  occasion  in  question  the  presence  of 
the  car  upon  the  track,  as  the  ultimate  destination  of  the  rail,  had  no 
more  to  do  with  his  injury  than  if  it  was  not  intended  to  load  the  car, 
the  plaintiff  and  the  other  members  of  the  section  gang  were  fellow 
servante  while  engaged  in  such  work.  Id, 
82.  Where  the  evidence  showed  that  the  members  of  a  section  gang  while 
engaged  in  loading  rails  upon  a  car  stepped  upon  a  loose  rail  on  the 
ground  when  there  was  a  safe  place  for  their  feet  and  it  was  obvious 
that  the  rail  would  likely  turn  if  stepped  upon,  it  was  sufficient  to 
support  &  finding  of  negligence.    Id, 

33.  Recovery  for  $16,(K)0  sustained,  in  suit  against  a  railway  company  by 

the  widow  and  children  of  a  switehman,  on  ground  of  negligence  of 
defendant's  engineer  in  failing  to  promptly  obey  the  signal  of  deceased 
to  stop,  resulting  in  the  latter  entering  between  the  cars  to  uncouple 
them  at  a  point  where  his  foot  was  caught  in  a  frog  and  he  was  rim 
over  and  killed.     Houston,  d  T,  C,  B,  Co,  v,  Oram,  526. 

34.  An  isolated  dereliction  of  an  employee  may  be  condoned,  but  the  rule 

does  not  apply  to  continuing  incompetency.  United  Oil  d  B,  Co.  v. 
Orey,  10. 

JCechanict'  LieiL 

On  wife's  separate  property.    See  Husband  and  Wife,  B, 

Xinon. 

Adoption  of.     See  Adoption,  1-*^. 
.Suit  by  next  friend.    See  Costs,  1, 
Injuries  to.     See  yegligence,  20-22, 

Monopoly. 

Franchise  granted  by  city.    See  Cities,  5. 
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1.  When  mortgaged  property  is  owned  by  several  persons  and  the  mortgagee 
acquires  the  interest  of  one  of  such  persons  in  the  property,  in  the 
absence  of  an  agreement  to  the  contrary  the  mortgage  debt  should  be 
credited  with  only  a  proportionate  part  of  the  debt,  and  not  with  the 
full  value  of  the  interest  acquired.     Stone  v.  Pettus,  14. 

VegUffeaoe. 

Alighting  at  unusual  place.     See  Carriers  of  Passengers,  1. 
Starting  train  while  alighting.     See  Carriers  of  Passengers,  2. 
Act  of  independent  contractor.     See  Master  and  Servant,  J^-S. 
Anticipating  injury.     See  Master  and  Servant,  JO,  19. 
Assuming  dangerous  position.     See  Master  and  Servant,  9-12. 
Assumption  of  risk.     See  Master  and  Servant,  11-16,  21-25. 
Contributory,  of  injured  party.     See  Master  and  Servant,  11,  20,  22-25. 

1.  A  charge  which  submits  abstractly  the  customary  conduct  of  those  skilled 

in  the  business  as  a  test  of  proper  care,  instead  of  determining  the 
nature  of  the  act  by  all  the  circumstances  of  the  particular  case,  was 
improper  and  rightly  refused.  It  is  questioned  if  the  issue  as  to  wheth- 
er or  not  an  act  was  negligent  can  depend  on  what  was  the  customary 
manner  of  performing  it  by  persons  engaged  in  similar  employment. 
Houston,  &  T.  C.  R.  Co.  v.  Oram,  626. 

2.  In  a  suit  for  personal  injuries  caused  by  the  explosion  of  gas  in  a  ware- 

room,  evidence  considered,  and  held  to  support  a  finding  of  the  jury 
that  the  defendant  was  guilty  of  negligence  in  having  open  cans  of 
gasoline  in  such  proximity  to  a  furnace  as  to  cause  the  explosion  from 
which  plaintiff's  injuries  resulted.     Waters-Pierce  Oil  Co.  v.  Snell,  413. 

3.  In  a  suit  for  personal  injuries  caused  by  the  ignition  of  gas  from   an 

open  furnace  in  a  wareroom,  the  fact  that  no  explosion  had  ever  there- 
tofore occurred  under  the  same  or  similar  circumstances,  was  no  de- 
fense. Negligence  for  a  long  period  of  time,  which  does  not  result  in 
injury  to  others,  will  not  excuse  or  palliate  the  matter  when  the  injury 
at  last  occurs  through  such  negligence.     Id. 

4.  One  using  highly  explosive  material  is  bound  to  exercise  great  care  to 

prevent  an  injury  which  a  prudent  man  would  foresee  might  result 
from  it.     Id. 

5.  An  accident  is  inevitable  if  the  person  by  whose  agency  it  occurs  neither 

has,  nor  is  legally  bound  to  have,  sufficient  power  to  avoid  it  or  pre- 
vent its  injuring  another.    Id. 

6.  There   can   be  no   contributory   negligence   in   the   absence   of   knowledge 

of  the  danger  at  the  time  of  the  injury.     Id. 

7.  Where  an  injury  is  caused  by  the  concurring  negligence  of  the  master 

and  plaintiff's  fellow  servants,  the  master  is  liable.  Suderman  d  Dol- 
son  V.  Woodruff,  230. 

8.  Plaintiff  was  injured  while  unloading  lumber  from  a  box  car.     The  un- 

con  trover  ted  evidence  showed  that  plaintiff  withdrew  the  lumber  from 
the  car  in  such  a  way  as  to  allow  the  unsupported  lumber  to  fall  and 
injure  him.  The  danger  was  obvious.  Held,  that  defendant  was  not 
liable.  Terras  d  P.  Ry.  Co.  v.  Flowers,  206. 
0.  Where  deceased  was  one  of  eight  or  ten  persons  who  worked  together  in 
tearing  down  a  wall,  a  portion  of  which  fell  and  injured  the  deceased 
about  a  week  afterwards  as  the  result  of  the  negligent  manner  in 
which  the  work  was  done,  the  possibility  or  probability  that  the  acci- 
dent may  have  been  occasioned  by  the  negligence  of  the  deceased  him- 
self, was  too  remote  to  require  the  submission  of  the  issue  of  contribu- 
tory negligence  on  the  part  of  the  deceased.  Smith  v.  HumphreyviUe, 
140. 

10.  The  owner  of  stock  killed  by  trains  upon  a  fenced  railroad  is  not  guilty 

of  contributory  negligence  in  turning  them  into  his  own  pasture  though 
he  knew  the  fencing  of  the  railway  to  be  defective.  Tecoas  d  P.  Ry. 
Co.  V.  S proles,  296. 

11.  One  who  has  been  injured  by  the  negligence  of  another  must  take  such 

care  of  his  wounds  as  a  reasonably  prudent  person  would  have  employed 
under  like  circumstances,  and  can  not  recover  such  damages  as  are  at* 
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tributable  to  a  want  of  such  care.  San  Antonio  d  A,  P.  Ry,  Co.  v. 
Muecke,  380. 

12.  Where,  in  a  suit  for  personal  injuries,  the  defendant  specially  plead  each 

and  every  act  of  contributory  negligence  relied  upon  as  a  defense,  and 
the  court  submitted  each  and  all  of  such  issues  to  the  jury  in  its  main 
charge,  it  was  not  error  to  refuse  a  special  charge  on  contributory  neg- 
ligence so  ceneral  in  its  terms  that  it  might  be  construed  to  include 
acts  of  negligence  not  pleaded  by  defendant.  Oalv€8ton,  H.  d  H,  R, 
Co.  V.  Alherti,  32. 

13.  Where,  in  a  suit  for  personal  injuries,  the  defendant  plead  contributory 

negligence,  and  the  court  submitted  the  issue,  but  did  not  use  the  ex- 
pression '^contributory  negligence"  in  its  charge,  the  refusal  of  a  special 
charge  defining  contributory  negligence  was  not  reversible  error.     Id. 

14.  Where  a  city  ordinance  prescribed  a  penalty  for  unnecessarily  obstructing 

a  sidewalk  in  such  city  with  any  boxes,  barrels,  vehicle's,  etc.,  one  who 
is  injured  by  stumbling  over  a  truck,  knowingly  and  unnecessarily 
left  upon  the  sidewalk  by  the  owner,  may  recover  from  the  owner  the 
damages  sustained.     Sandeguard  Grocery  Co.  v.  Conley,  87. 

15.  The  violation  of  a  speed  ordinance  in  a  city  is  negligence  per  «e,  and  for 

any  damage  proximately  resulting  therefrom  a  person  violating  such 
ordinance  is  liable  without  regard  to  the  degree  of  care  he  may  have 
been  exercising  otherwise  in  the  management  of  his  horse.  Foley  v. 
Vorihrup,  277. 

16.  Where  negligence  is  so  gross  as  to  evince  a  conscious  indifference  to  con- 

sequences, exemplary  damages  may  be  awarded.  It  is  not  necessary 
that  the  injury  be  willful^  Evidence  considered,  and  held  sufficient  to 
support  a  verdict  and  judgment  for  exemplary  damages  in  a  suit  for 
damages  resulting  from  fast  driving  in  a  city.     Id. 

17.  While  the  law  does  not  fix  the  rate  of  speed  at  which  a  train  may  be 

run  through  a  switch,  still  when  the  issue  is  made  by  the  pleadings 
that  a  wreck  was  caused  by  running  a  train  through  a  switch  at  an 
excessive  rate  of  speed,  it  is  pertinent  to  the  issue  to  enquire  whether 
or  not  defendant's  train  at  the  time  of  the  accident  was  being  run  at 
a  greater  rate  of  speed  than  was  prudent  under  the  circumstances. 
TeoBOS  d  N.  0.  R.  Co.  v.  Clippinger,  511. 

18.  In  a  suit  for  personal  injuries  caused  by  the  derailment  of  a  railway 

train  at  a  switch,  evidence  considered,  and  held  to  show  in  and  of  itself 
that  defendant  was  guilty  of  negligence.     Id. 

19.  In  an  action  for  damages  for  the  death  of  a  brakeman  who  was  caused  to 

fall  from  a  freight  train  by  the  lurching  of  the  same  over  a  defective 
track,  evidence  considered,  and  held  sufficient  to  support  a  finding  that 
the  defendant  company  was  negligent  in  permitting  its  track  to  be  and 
remain  in  such  condition.     Galveston,  H.  d  N.  Ry.  Co.  v.  WalliSy  120. 

20.  In  an  action  by  parents  against  a  railroad  company  for  damages  for  fatal 

injuries  to  their  minor  child  while  riding  upon  one  of  defendant's 
freight  trains,  evidence  considered,  and  held  insufficient  to  raise  an 
issue  of  negligence  on  the  part  of  the  defendant,  and  hence  the  trial 
court  properly  instructed  a  verdict  for  the  defendant.  Jones  v.  Ft. 
Worth  d  D.  C.  Ry.  Co.,  596. 

21.  The  mere  fact  that  a  trespasser  was  injured  while  riding  on  a  railway 

train  will  not  support  an  inference  that  the  injury  was  caused  by  the 
negligence  of  the  railway.     Id. 

22.  In  a  suit  against  a  sawmill  company  for  personal  injuries  to  a  child  five 

years  of  age  who  had  frequently  been  warned  of  the  danger  of  playing 
around  the  machinery  and  driven  from  the  premises,  evidence  considered 
and  held  to  show  no  negligence  on  the  part  of  the  defendant,  and  to 
justify  a  peremptory  instruction.  The  defendant  did  not  owe  the  duty 
of  guarding  its  premises  and  machinery  against  trespassers  even  though 
they  were  children  of  very  immature  discretion.  lahell  v.  Hayward 
Lumb.  Co.,  345. 

23.  In  a  suit  for  personal  injuries  caused  by  being  run  over  by  a  railroad 

train  while  plaintiff  was  walking  on  the  track,  evidence  considered,  and 
held  Biifficient  to  support  the  finding  of  the  jury  that  defendant's  em* 
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ployees  were  guilty  of  negligenee  in  failing  to  nse  the  means  at  hand 
to  Btop  the  train  after  the  peril  of  plaintiff  was  known  to  them.     'Sa- 
cogdoche$  d  8,  B,  R.  Co.  v.  Beene,  686. 
24.  In  a  suit  for  personal  injuries  charge  upon  disoovered  peril  considered 
and  approTed.    Id, 

Vew  Causa  of  Aotioa. 

Amendment  not  presenting.    See  Pleading,  10. 

Hew  TriaL 

For  misconduct  of  Jury.     See  Juriety  2,  3. 

Curing  excessive  verdict.  See  Remittitur,  J. 
1.  Where  it -appeared  from  the  averments  of  a  motion  for  new  trial  that 
the  defendant  and  his  attorney  were  nonresidents  of  the  county  in  which 
the  suit  was  pending,  that  by  the  railroad  schedule,  they  left  their 
homes  in  ample  time  to  reach  the  place  of  trial  in  time  for  the  trial, 
but  because  of  delays  in  the  trains  they  failed  to  arrive  until  after 
the  case  was  disposed  of  adversely  to  defendant,  and  that  defendant 
probably  had  a  good  defense  to  the  action,  these  and  other  facts  con- 
sidered, and  held,  the  court  erred  in  overruling  the  motion.  Hombuckle 
V.  Luther,  362. 

Vtzt  Arieiid. 

Liability  for  costs.     See  Co9t§,  1. 

Von-resident. 

Cannot  claim  exemption.     See  Exemption,  1. 
Enjoining  garnishment  of  wages.     See  Jurisdiction^  2, 

Hott. 

Barred  by  neglect  of  attorney  to  sue.    See  Attorneys,  2^4. 
Kxtension  of  time  on.     See  Contract,  1, 
Compound  interest  on.     See  Interest,  1, 

Hotioe. 

Of  adoption  of  minor.     See  Adoption,  2, 
Presumption  in  regard  to.     See  Innocent  Purchaser,  1. 

Huisanoe. 

Unlicensed  sale  of  liquor.     See  Intoxicating  Liquors,  S-IO. 

Parent  and  Child. 

Sale  of  liquor  to   adult.     See  Intoxicating  Liquors,  6,  7, 
Unlav^ully  issuii^g  marriage  license.     See  Marriage,  2. 

Parties. 

To  suit  for  property  of  bankrupt.    See  Bankruptcy,  2, 
In  an  action  for  partition.     See  Partition,  i. 

1.  Several  plaintiffs  having  a  common  complaint  against  the  same  defendants 

for  an  injury  of  the  same  kind  inflicted  by  the  same  acts,  have  the 
right  to  join  in  a  suit  for  injunction  against  the  acts  complained  of, 
and  parties  may  join  in  such  action  and  for  damages  when  the  injuries 
are  partly  common  to  all  and  partly  to  some  individually.  Teel  v.  Rio 
Bravo  Oil  Co.,  153. 

2.  Where  the  wife  unnecessarily  joins  with  the  husband  in  a  suit  for  com- 

munity land  and  no  objection  is  interposed  by  the  defendant,  the 
judgment  rendered  will  conclude  both  husband  and  wife,  and  the  mis- 
joinder is  not  cause  for  reversal.    Henderson  v.  Rushing,  486. 


Ikdsx.  699 

Partition. 

1.  In  a  suit  for  partition  between  the  original  cotenants,  a  purchaser  from 

one  of  the  ootenants  of  a  specific  part  of  the  common  property  is  not 
only  a  proper,  but  a  necessary  party,  Ferguson  v.  8tringfellow  d 
Hume,  440. 

2.  It  seems  that  where  a  cotenant  has  sold  a  specific  portion  of  the  com- 

mon property  and  the  vendee  has  had  possession  of  the  same  for  such 
a  length  of  time  as  to  give  him  title  thereto  by  limitation  against  the 
other  cotenant,  said  portion  will  be  charged  to  the  cotenant  selling 
the  same  in  a  suit  for  partition  between  the  original  ootenants.     la. 

Partnership.    > 

Disposing  of  property.     See  Attachment ,  S. 

1.  Where  the  husband  being  insolvent,  misapplied  and  devoted  to  his  own 

use  assets  of  his  business  partnership  in  Texas,  a  portion  of  which, 
in  money  and  due  to  his  partner  on  settlement  of  their  accounts,  he 
gave  to  his  wife  before  his  death  and  which  she  retained  in  her  poss- 
ession in  another  State,  a  personal  judgment  for  the  amount  was  proper- 
ly rendered  against  her,  on  personal  service  obtained  in  Texas,  at  suit 
of  the  surviving  partner.     Oloor  v,  Allen,  519. 

2.  One   partner   can   not,   by    diverting  or   misapplying   partnership   funds, 

build  up  such  title  thereto  as  will  entitle  his  surviving  wife  to  hold 
them  aB  exemptions  or  in  lieu  of  exempted  property.    Id. 

Party  Aggriered. 

Sale  of  liquor  to  adult  son.    See  Intowicating  Liquara,  6,  7. 

Payment. 

To  unauthorized  party.     See  Agency,  6. 

Of  community  debts  by  survivor.     See  Community  Property,  S. 

1.  The  debtor  has  the  right  to  say  to  what  account  payments  made  by  him 

should  be  applied,  and  in  the  absence  of  such  airection  the  creditor 
may  make  the  application,  provided  it  be  not  inequitable  or  unjust  to 
the  debtor,  and  this  right  of  the  creditor  is  not  limited  to  the  very 
time  the  payment  is  made,  but  may  be  exercised  at  any  time  before* 
a  controversy  arises  about  the  matter.    Stone  v.  Pettus,  14. 

2.  When  payments  are  made  on  a  running  account  without  direction  by  the 

debtor  or  action  by  the  creditor  as  to  their  application,  the  law  will 
apply  them  to  the  oldest  debt  or  to  the  one  maturing  first.  Fisher  v. 
Brovm  Hardware  Co.,  58. 

3.  In  an  action  for  the  balance  due  on  a  contract  price  for  erecting  a  build- 

ing and  on  extra  charges  for  work  not  covered  by  the  contract,  to  which 
limitation  was  pleaded  against  the  daim  for  extras,  a  payment  made 
during  the  progress  of  the  work  will,  in  the  absence  of  specific  appli- 
cation thereof  by  either  party,  be  applied  to  the  claim  for  extra  work, 
which  was  then  due,  rather  than  to  the  balance  of  contract  price,  not 
to  become  due  till  after  completion,  and  limitation  will  only  commence 
to  run  against  the  balance  of  the  debt  from  the  time  it  becomes  due. 
Id. 

Pictures. 

Obscene  or  vulgar.     See  IntooBwating  Liquora,  2-S. 

Pleading. 

Admitting  plaintifiTs  claim.     See  Admission,  1. 

Loss  by  negligence  of  attorney.    See  Attorneys,  2. 

Use  of  premises  for  gaming.     See  Injunction,  5,  6. 

Condemnation  of  liquor  seized.  See  Intoxicating  Liquors,  12. 
1.  Under  our  system  of  pleading  it  is  merely  a  matter  of  form  that,  in 
pleading  matters  in  bar,  a  general  denial  of  the  allegations  in  the  peti- 
tion should  be  made  before  pleading  matters  in  confession  and  avoid- 
ance. Hence,  the  fact  that  a  plea  of  limitation  is  filed  before  a  gen- 
eral denial,  is  unimportant,  in  the  absence  of  a  special  exception  call- 
ing the  fact  to  the  attention  of  the  court.    Sterling  v.  De  Laune^  470. 
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2.  Where  an  issue  is  tendered  or  raised  by  plaintiff's  petition,  a  general 

denial  is  sufficient  to  admit  defensive  evidence.  Carver,  Frierson  <£ 
Co,  V.  Oravea,  481. 

3.  In  an  action  for  wrongful  discharge  from  employment  the  general  denial 

is  sufficient  to  permit  proof  that  plaintiff  resigned  his  position.  Sew 
York  Life  Ins,  Co.  v.  Thomas,  150. 

4.  In  an  action  for  trespass  resulting  in  plaintiff's  loss  of  numerous  articles 

of  personal  property  it  is  not  necessary  that  each  specific  article  be 
enumerated  and  the  particular  value  thereof  stated.  Jesse  French  P. 
d  O.  Co,  V,  Phelps,  385. 

5.  In  a  suit  for  personal  injuries,  an  allegation  that  plaintiff  was  so  dis- 

figured that  he  was  constantly  humiliated  when  coming  in  contact  with 
his  fellowmen,  was  broad  enough  to  admit  proof  of  embarrassment  from 
the  staring  of  people  who  met  him.     Waters- Pierce  Oil  Co.  v.  Snell,  413. 

6.  In  a  suit  for  personal   injuries,  pleading  considered,  and  held  sufficient 

to  admit  evidence  of  future  suffering.    Id. 

7.  Where,  in  a  suit  for  personal  injuries,  several  grounds  are  relied  upon 

for  recovery  and  only  one  of  such  grounds  is  well  pleaded,  a  general 
demurrer  to  the  petition  is  properly  overruled.  Nacogdoches  d  8.  E. 
R.  Co.  V.  Beene,  585. 

8.  Because  a  petition  mav  be  subject  to  special  exception  is  no  reason  for 

the  exclusion  of  evidence  upon  issues  fairly  made  by  its  averments, 
in  the  absence  of  such  exception.    Foley  v.  Northrup,  277. 

9.  The  office  of  a  supplemental  petition  is  to  present  matters  in  avoidance  of 

defenses  pleaded  by  the  deiendant,  and  such  pleading  should  not  be  used 
to  amend  or  cure  a  defective  statement  of  the  cause  of  action.     Id. 

10.  In  a  suit  for  personal  injuries  original  and  amended  petition  compared 

and  held  to  state  the  same  cause  of  action,  and  hence  an  exception 
setting  up  the  statute  of  limitation  was  properly  overruled.  Texas 
d  N.  O.  R.  Co.  V.  Clippenger,  510. 

11.  In  a  suit  for  personal  injuries  the  allegations  of  plaintiff's  petition  were 

that  plaintiff  *Vas  struck  by  said  chute  on  the  head  and  rendered  un- 
conscious and  that  he  received  severe  cuts,  wounds  and  bruises,  and 
was  hurt  in  the  neck,  shoulders  and  spine.  .  .  .  That  his  neck  and 
spine  are  injured  for  life."  Defendant's  special  exception  to  the  effect 
that  "the  allegations  with  regard  to  the  injuries  do  not  specify  the 
nature  of  the  alleged  hurts  in  the  neck,  shoulders  and  spine  as  it  should 
do,"  should  have  been  sustained.    8uderman  d  Dolson  v.  Woodruff,  229. 

12.  In  a  suit  for  damages  for  breach  of  contract  to  thresh  a  crop  of  rice, 

an  allegation  that  certain  expenses  paid  by  plaintiff  were  the  charges 
and  prices  which  obtained  in  the  vicinity  of  said  rice  crop  at  the  time 
of  the  breach  of  the  contract,  was  equivalent  to  an  allegation  that 
said  expenses  were  reasonable  and   necessary.     Kerr  v.  Blair,  406. 

13.  In  a  suit  for  damages  for  breach  of  contract,  an  allegation  that  certain 

rice  lost  to  plaintiff  by  reason  of  said  breach  was  reasonably  worth 
$4  per  sack,  meant  that  said  price  was  its  i;easonable  value  when 
threshed  as  defendants  had  contracted  to  do,  and  was  a  sufficient  alle- 
gation of  market  value.  Market  value  is  simply  evidence  of  the  dam- 
ages, and  need  not  be  alleged.     Id. 

14.  Under  an  allegation  that  a  contract  was  entered  into  "on  or  about  Sep- 

tember, 1905,"  proof  that  said  contract  was  made  in  October  following- 
would  not  be  fatally  variant.     Id. 

FoUntlon. 

Of  waters  of  stream.     See  Waters  and  Water  Courses,  2,  S. 

Pouession. 

In  good  faith.     See  Improvements,  i. 

Recovering  on  former  possession.    See  Trespass  to  Try  Title,  Jf, 

Powers. 

Execution  of  deed  referred  to.    See  Agency,  7. 
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RulingB  upon  this  subject  will  be  found  under  more  specific  heads.  See, 
Admiaaion,  1;  Appeal  Bond,  1;  Argument  of  Counsel,  1;  Aaaigwment  of 
Error,  IS;  Attachment,  1^4;  Briefs,  1-4/  Citation,  1;  Carriers  of  Goods, 
1;  Costs,  1,  2;  Divorce,  1;  Garnishment,  1-1 ;  Injunction,  1-9;  Instruc- 
tions to  Juries,  1-26;  Juries,  IS;  New  Trial,  1;  Parties,  1,  2;  Par- 
tition, 1;  Pleading,  1-H;  Practice  in  Trial  Court,  IS;  Practice  on 
Appeal,  1-tk;  Receivers,  1-15;  Remittitur,  1;  Res  Adjudicata,  1; 
Statement  of  Facts,  1-4;  Stenographers^  1,  2;  Trespass  ^to  Try  Title, 
IS;  Verdict,  1,  2. 

Practice  in  Trial  Court. 

Admitting  plaintiff's  cause  of  action.     See  Admission,  1, 
Reading  part  of  deposition.     See  Evidence,  16. 

1.  Where  the  defendant  admits  plaintiff's  right  to  recover  unless  it  be  de- 
feated upon  the  affirmative  grounds  set  up  in  his  answer,  and  this  ad- 
mission is  entered  of  record,  the  defendant  has  the  right  to  open  and 

''^  conclude  the  evidence  and  the  argument.     Stone  v.  Pettus,  14. 

2.  During  the  trial  of  a  cause  and  while  the  witnesses  were  under  rule,  a 
personal  difficulty  occurred  between  one  of  the  defendants  and  one  of 
plaintiff's  material  witnesses.  Immediately  thereafter  the  witness  left 
the  court  house  and  county  without  the  court's  permission.  Plaintiff's 
contention  was  that  the  defendant  had  made  an  assault  upon  the  wit- 
ness for  the  purpose  of  intimidating  him,  and  purposed  questioning 
the  defendant  on  this  point  when  he  was  on  the  witness  stand.  De- 
fendant's counsel  objected  on  the  ground  that  it  was  irrelevant  and 
immUterial.  The  jury  were  retired  by  the  court,  and  the  defendant, 
upon  examination  by  plaintiff's  counsel,  explained  how  the  difficulty 
came  about  and  expressly  denied  that  the  assault  was  made  for  the 
purpose  of  intimidating  the  witness,  whereupon  the  judge  sustained 
the  objection  and  refused  to  allow  the  defendant  to  be  examined  upon 
the  subject  in  the  presence  of  the  jury.  Held,  error.  It  was  the  pro- 
vince of  the  jury  and  not  of  the  judge  to  pass  upon  the  purpose  of 
the  assault  and  the  credibility  of  the  witness.  (Chief  Justice  Rainey 
dissenting.)     Horsey  v.  Slay  ton  d  Co.,  212. 

3.  Where  evidence  on  an  issue  has  been  admitted  over  objection,  the  failure 
bf  the  court  afterwards  to  submit  such  issue  to  the  jury  as  effectually 
withdraws  from  the  jury  such  issue  and  the  evidence  bearing  thereon 
as  if  the  jury  were  specially  instructed  to  that  effect.  Industrial 
Lumh,  Co.  17.  Bivens,  396. 

4.  Where  testimony  is  such  that  the  court  would  be  justified  in  instructing 
the  jury  to  return  a  verdict  for  the  defendant  if  they  believed  the  same 
to  be  true,  a  comment  by  the  judge  as  to  the  effect  of  such  testimony, 
if  error  at  all,  is  harmless.  Remarks  of  trial  judge  concerning  testi- 
mony considered,  and  held  harmless.    Sterling  v.  De  Laune,  470. 

6.  Upon  the  trial  of  a  suit  to  determine  the  boundaries  of  certain  confiicting 
surveys,  it  was  reversible  error  because  upon  the  weight  of  the  evi- 
dence, for  the  trial  judge  to  remark  in  the  hearing  of  the  jury  that  he 
considered  certain  calls  in  the  field  notes  of  said  surveys  as  merely  de- 
scriptive and  not  locative  and  as  of  the  very  least  importance  if  of 
any  importance  at  all.  Under  our  system  of  jurisprudence  the  jury 
are  the  exclusive  judges  in  all  cases  of  the  weight  of  the  evidence. 
Thompson  v.  Kelly,  180. 

Practioe  on  Appeal. 

Questions  not  raised  below.     See  Garnishment,  1. 
Failure  to  except  in  trial  court.     See  Verdict,  2. 

1.  A  motion  to  dismiss  an  appeal  pending  a  writ  of  error  in  the  same  case 
will  be  refused  when  the  purpose  of  dismissing  the  appeal  is  confessed- 
ly for  delay.     Broocks  v.  LeCy  424. 

2.  An  appellee  can  not,  by  cross  assignment,  assert  error  in  rendering  judg- 
ment in  his  favor  for  an  insufficient  amount  where  he  has  not  pre- 
served his  rights  by  objecting  to  the  judgment  in  the  lower  court. 
Qloor  V.  Allen,  510. 
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8.  On  appeal  from  an  interlocutory  order  diMoMng  aa  fatjimotioD  the  pro- 
priety of  tuch  order  alone  is  in  question,  and  the  Appellate  Court  has 
no  power  to  direct  aa  to  the  appointment  of  a  receiver.  Turner  «. 
Turner,  391. 

4.  Where  a  disclaimer  was  ambiguous  in  its  description  of  the  land  to  which 
it  referred,  and  the  trial  court  misinterpreted  the  description,  the 
matter  should  have  been  brou|^ht  to  the  attention  of  the  trial  court, 
else  no  complaint  can  be  considered  on  appeal.     Id, 

6.  The  Appellate  Courts  will  not  reverse  a  case  on  an  issue  of  fact  passed 
upon  by  a  jury  if  there  is  any  evidence  in  the  record,  which,  viewed 
in  the  light  most  favorable  to  the  appellee,  is  sufBcient  to  support  the 
verdict.     Cochran  v.   Moerer,  372. 

6.  The  admission  of  parol  testimony  as  to  the  contents  of  a  rental  contract 

shown  to  be  in  writing,  was  harmless  error  when  other  evidence  to  the 
same  effect  was  admitted  without  objection,  and  the  relation  of  land- 
lord and  tenant  was  undisputed.     Kerr  v.  Blair,  407. 

7.  Where,  in  a  suit  for  personiu  injuries,  it  appears  from  the  fate  of  the 

petition  that  the  plaintiff  was  guilty  of  contributory  negligenoe,  the 
overruling  of  an  exception  to  that  part  of  the  petition  was  harmless 
error  when  the  court  by  its  charge  submits  the  case  only  upon  the 
issues  of  discovered  peril,    yacogdoches  d  8.  E.  R.  Co,  v.  Beene,  585. 

8.  The  verdict  having  found   the  establishment  of  a  public  way  both  by 

dedication  and  prescription,  and  no  error  appearing  with  reference  to 
the  latter  issue,  errors  in  the  submission  of  the  former  are  not  ground 
for  reversal.    International  d  Q.  N,  R.  Co.  v.  Cuneo,  623. 

9.  Overruling  an  objection  to  certain  evidence  as  an  entirety  is  not  ground 

for  reversal  where  a  part  of  it  is  admissible.    Id. 

10.  In  the  absence  of  a  statement  of  facts,  the  presumption  will  be  indulged 

on  appeal  that  the  evidence  was  sufficient  to  support  the  judgment  ren- 
dered by  the  trial  court.     Burckell  i?.  State,  393. 

11.  Where  an  appellant  fails  to  make  it  appear  in  his  brief  what  the  evi- 

dence was  which  was  objected  to,  the  presumption  will  be  indulged, 
in  favor  of  the  ruling  of  the  court,  that  it  was  properly  admiUed. 
Sterling  v.  De  Laune,  470. 

12.  Where  the  defendant  pleads  a  number  of  payments  on  the  notes  sued  on 

and  offers  evidence  in  different  forms  of  the  same  items  of  paytients,  as 
for  instance  by  statements  of  account  and  by  receipts,  it  will  not  be 
presumed  that  the  jury  credited  such  items  twice,  and  the  admission 
of  the  evidence  is  not  cause  for  reversal.    Stone  v.  Pettus,  14. 

13.  Where  testimony  was  admitted  over  defendant's  objection  and  afterwards 

withdrawn  from  the  jury  with  the  permission  of  the  court,  it  can  not 
be  presumed  that  the  defendant  was  injuriously  affected  thereby  in 
the  absence  of  anything  in  the  testimony  that  would  tend  to  influence 
or  excite  the  minds  of  the  jury,  and  there  was  no  reason  to  suppose 
that  the  jury  considered  said  testimony.  Houston,  B,  d  W.  T.  Ry. 
Co.  V.  McHale,  361. 

14.  In  an  action  for  loss  of  certain  goods  and  delay  of  others  in  their  trans- 

portation by  connecti^^  lines  a  recovery  against  the  terminal  carrier, 
where  there  was  no  evidence  of  damage  to  plaintiff  by  the  dday,  will 
be  taken  to  be  for  the  loss  only,  and  this  beinc  found  unwarranted, 
the  judgment  will  be  reversed  and  rendered  in  favor  of  such  carrier. 
Texas  d  P.  Ry.  Co.  v.  Weisman  d  Co.,  319. 

Preferred  Creditor. 

Of  bankrupt.     See  Fraud,  1. 

Presumption. 

Execution  of  deed  by  attorney.    See  Agency,  7. 

As  to  notice.     See  Innocent  Purchaser,  1. 

As  to  negligence.     See  Master  and  Servant,  24. 

In  support  of  judgment.     See  Practice  on  Appeal,  10,  IL 

As  to  credits  for  payments.     See  Practice  on  Appeal,  18. 

As  to  testimony  withdrawn.     See  Practice  on  Appeal,  IS. 
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Yrladpal  and  Affent. 

See,  generally,  Agency,  i-9. 

FroUbition. 

Bee,  generally,  IniacDioaiing  Liquon,  I-IS, 

Proximate  Eesulti. 

Trespasser  leaving  house  open.    See  Trespass,  i-4. 

Public   Sohools. 

1.  It  was  the  intention  of  the  Legislature,  evidenced  by  the  Act  of  1906,  to 

place  all  matters  pertaining  to  the  public  schools  primarily  under  the 
control  of  the  school  authorities;  hence  a  controversy  as  to  the  loca- 
tion of  a  school  building  should,  in  the  first  instance,  be  settled  by 
appeal  to  said  authorities,  and  until  this  remedy  is  exhausted  the 
courts  have  no  jurisdiction.     Castoell  v.  Funderherger,  456. 

2.  Under  the  laws  of  this  State  school  trustees  in  independent  school  dis- 

tricts are  given  full  management  and  control  of  the  free  schools  in 
their  respective  districts,  and  any  attempted  disposition  of  the  school 
fund  by  any  other  authority  is  invalid.  Ma$aie  v,  Palo  Pinto  Ind. 
Bch.  Dlat.,  349. 

Purchaser. 

Presumption  as  to  notice.    See  Innocent  PuroJuuer,  1. 

BaUwayi, 

Venue  in  suits  against.    See  Carriers  of  Ooods,  1. 

Authority  of  station  agent.    See  Carriers  of  Ooods,  2, 

Ordering  cars  for  shipment.    See  Carriers  of  Goods,  2,  S. 

Delivery  without  surrender  of  bill  of  lading.    See  Carriers  of  QoodB^  4. 

Refusal  of  goods  by  consignee.    See  Carriers  of  Ooods,  5. 

Limiting  liability  to  its  own  line.     See  Carriers  of  Goods,  6, 

Receiving  from  connecting  carrier.     See  Carriers  of  Goods,  7,  8, 

Loss  by  inherent  vice     of  animal.    See  Carriers  of  Goods,  9-11. 

Loss  of  live  stock  in  transportation.     See  Carriers  of  Goods,  12-14* 

Consideration  for  contract.    See  Carriers  of  Goods,  15, 

Defect  in  car.    See  Carriers  of  Goods,  16. 

Damage  to  live  stock.     See  Carriers  of  Goods,  17. 

Contract  limiting  liability.     See  Carriers  of  Boods,  lB-4tO» 

Proof  in  overflow  cases.     See  Evidence,  11-15. 

Speed  of  train.    See  Evidence,  2S. 

Time  card.    See  Evidence,  26. 

Acceptance  of  car  by  shipper.     See  Evidence,  29. 

Property  held  for  public  purpose.     See  Dedication,  S. 

Assault  by  conductor.     See  Master  and  Servant,  1-5. 

Employee  not  engaged  in  work.    See  Master  and  Servant,  9. 

Anticipating  injury.     See  Master  and  Servant,  10,  19. 

Door  falling  from  moving  car.    See  Master  and  Servant,  9-14» 

Risks  assumed  by  employees.     See  Master  and  Servant,  11-16,  22,  2S, 

25,  30. 
Striking  overhead  bridge.     See  Master  and  Servant,  21,  22. 
Servant  injured  by  fellow  servant.    See  Master  and  Servant,  28,  29,  SI,  82. 
Customary  manner  of  performing  work.    See  Negligence,  1, 
Unloading  cars.     See  Negligence,  8. 

Contributory  negligence  of  owner  of  stock.     See  Negligence,  10* 
Neglect  of  plaintiff  to  treat  injuries.     See  Negligenci,  11. 
Contributory  negligence  of  plaintiff.    See  Negligence,  12,  IS. 
Excessive  rate  of  speed.     See  Negligence,  17,  18. 
Defective  track.     See  Negligence,  19. 
Injury  to  trespassing  child.     See  Negligence,  20-22. 
Discovered  peril.    See  Negligence,  2S,  2i. 
1.  After  a  railroad  company  has  fenced  its  track  it  is  liable  to  the  owner 
of  stock  killed  by  its  trains  only  upon  proof  that  It  was  negligent  in 


704  Ikdbz. 

EailwETi — Contintied. 

maintaining  auch  fence  or  in  operating  its  trains,  and  that  snch  n^- 
ligence  was  the  proximate  cause  of  the  killing.  Where  a  railroad  com- 
pany's fence  was  so  defective  that  stock  could  enter  upon  the  right  of 
way  through  the  fence,  still  the  company  would  not  be  liable  for  stock 
killed  by  its  trains  when  the  stock  entered  on  the  right  of  way  through 
open  private  gates,  and  not  through  the  fence.  Ft,  Worth  <£  D.  C\ 
Ry,  Co.  V,  Worsham,  360. 

2.  It  is  the  duty  of  a  railroad  company,  and  not  the  duty  of  the  owner 

of  the  land,  nor  of  one  asserting  his  right — ^a  tenant  pasturing  stock 
on  it — to  keep  its  right  of  way  fence  and  cattle  guards  in  such  repair 
as  to  prevent  stock  of  the  ordinary  kind  from  entering  on  its  track. 
Texas  d  P.  Ry.  Co.  v.  Sproles,  294. 

3.  If  the  railway  company's  duty  to  repair  arises  only  on  discovery  of  de- 

fects in  its  fences,  a  finding  that  it  was  negligent  in  failing  to  repair 
would  involve  a  finding  of  its  knowledge.     Id. 

4.  An  instruction  upon  the  proof  necessary  to  rebut  the  prima  facie  case  of 

negligence  raised  by  showing  that  fire  was  communicated  to  plaintiff's 
property  by  sparks  escaping  from  defendant's  engine,  is  erroneous  if  it 
omits  the  requirement  that  the  appliances  for  preventing  the  escape  of 
sparks  must  be  shown  to  have  been  kept  in  ^;ood  order;  and  this  is  true 
though  the  only  evidence  as  to  their  condition  was  testimony  of  de- 
fendant's employees  that  they  were  so  kept.  Ro88  v,  8t,  Louis  d  8. 
W,  Ry.  Co.,  24. 

5.  The  fact  that  a  rainfall  was  merely  extraordinary  did  not  relieve  defend- 

ant from  liability  for  damages  for  causing  it  to  overflow  plaintiff's 
land.  The  exemption  applies  only  to  such  floods  as  could  not,  by  or- 
dinary care,  have  been  anticipated.  International  d  G.  N.  R.  Co.  v. 
Jackson,  27. 

Eatiflcatlon. 

Knowledge  of  facts.    See  Agency,  4,  5. 

Of  payment  to  unauthorized  party.     Bee  Agency,  6.    - 

Beoeivers. 

Appointment  by  appellate  court.     See  Practice  on  Appeal,  S. 

1.  Where  parties  sue  for  an  interest  in  land  from  which  petroleum  is  being 

taken  by  the  defendant  the  court  has  the  power,  in  the  exercise  of  a 
sound  discretion,  to  appoint  a  receiver  for  the  property.  West  v.  Her* 
man,  131. 

2.  In  suit  by  a  married  woman  for  her  interest  in  community  property,  evi- 

dence considered  and  held  suflicient  to  authorize  the  appointment  of  a 
receiver.     Merrell  v.  Moore,  200. 

3.  When  the  power  of  a  court  having  jurisdiction  is  first  invoked  to  seize 

and  administer  property,  its  jurisdiction  is  exclusive,  and  no  other 
court  of  concurrent  jurisdiction  can  interfere  to  materially  disturb  or 
hinder  the  former  in  the  exercise  of  its  authority  and  jurisdiction  over 
the  res.     Waters-Pierce  Oil  Co,  v.  State,  162. 

4.  Appeal  with  supersedeas  from  an  order  appointing  a  receiver  merely  sus- 

pends the  enforcement  of  the  judgment  of  the  trial  court,  but  does 
not  deprive  the  appellate  court  of  its  power  and  jurisdiction  over  the 
res,  and  to  finally  dispose  of  the  same,  and  to  protect  it  by  the  exer- 
cise of  its  authority  during  the  time  the  controversy  is  pending.     Id, 

6.  The  judgment  of  a  District  Court  of  Texas  depriving  a  foreign  corpora- 

tion of  its  right  to  do  business  in  this  State  for  violation  of  the  law 
against  trusts  and  unlawful  combinations,  and  appointing  a  receiver  for 
its  property,  under  the  terms  of  the  Act  of  April "II,  1907,  was  for  the 
purpose  of  subjecting  such  property  to  the  judgment  for  the  penalties 
recovered,  and  was  a  proceeding  in  rem  drawing  to  the  custody  of  the 
court  all  the  property  of  the  corporation.  Id, 
6.  The  order  appointing  a  receiver,  the  defendant  being  in  court,  attaches  the 
jurisdiction  of  the  court  in  rem,  by  relation,  from  the  time  of  the  filing 
of  the  bill  for  such  appointment.     Id, 
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7.  By  appeal  and  supersedeas  of  the  order  appointing  a  receiver  the  jurisdic- 

tion is  transferred  to  the  appellate  court,  and  with  it  the  power  to 
administer  all  remedies  necessary  to  the  preservation  of  the  res  to 
await  final  judgment,  and  the  exemption  from  interference  with  this 
power  by  other  tribunals.     Id. 

8.  The  Circuit  Court  of  the  United  States  *  having  appointed  a  receiver  of 

the  property  involved  in  this  suit  charged  by  its  order  with  full  power 
to  administer  and  dispose  of  such  property,  of  which  he  has  taken 
possession,  and  this  when  jurisdiction  over  the  same  had  attached  to 
the  Court  of  Civil  Appeals  by  the  pending  proceedings  and  receiver- 
ship, the  receiver  appointed  by  the  trial  court  is  directed  to  apply  to 
the  United  States  court  for  such  orders  as  may  be  necessary  to  protect 
the  jurisdiction  of  this  court.    Id, 

9.  In  the  opinion  of  Justice  Key,  the  Court  of  Civil  Appeals,  if  not  author- 

ized by  the  general  principles  of  law  to  appoint  a  receiver  to  protect 
its  jurisdiction  over  the  property  pending  its  hearing  of  the  appeal, 
has  statutory  authority  therefor  by  section  2  of  the  Act  of  April  11, 
1907,  and  the  court  should  appoint  such  receiver,  treating  the  appoint- 
ment of  the  receiver  by  the  Federal  Court  and  his  possession  as  void 
because  jurisdiction  had  first  attached  to  the  State  Court,  and  should 
enforce,  by  injunction  or  other  appropriate  process,  the  delivery  of 
possession  by  him  to  the  receiver  here  appointed.     Id, 

10.  The  validity  of  the  Act  of  April  11,   1907,  authorizing  the  appointment 

of  a  receiver  for  the  property  of  a  foreign  corporation  on  the  recovery 
by  the  State  of  a  judgment  cancelling  its  permit  to  do  business  in 
Texas,  sustained,  following  Waters-Pierce  Oil  Company  v.  State,  47 
Texas  Civ.  App.,  162.     Watera-Pierce  Oil  Co.  v.  State,  299. 

11.  The  appointment  of  a  receiver  for  a  foreign  corporation  whose  permit  to 

do  business  in  the  State  has  been  cancelled  by  judgment  of  court  is 
authorized  under  article  1465,  subdivision  3,  of  the  Revised  Statutes, 
as  analogous  to  the  case  of  a  dissolved  corporation.     Id, 

12.  In  proceeding  for  the  appointment  of  a  receiver  of  the  property  of  a 

foreign  corporation  on  motion  following  a  judgment  cancelling  its 
permit  to  do  business  in  the  State,  the  trial  court  properlv  took  judi- 
cial notice  of  the  proceedings  and  judgment  in  the  mam  case  and 
was  not  required  to  act  on  evidence  as  to  matters  which  had  been  there- 
in determined.    Id,  i 

13.  One  prosecuting  a  separate  appeal  from  an  order  appointing  a  receiver 

as  the  result  of  a  judgment  cancelling  permit  of  a  corporation  to  do 
business  in  the  State  can  not  complain  that  the  appointment  was  not 
authorized  by  the  established  facts  without  a  statement  of  facts  show- 
ing on  what  the  court  acted.  The  record  in  the  main  case,  of  which 
the  trial  court  took  judicial  notice,  would  be  presumed  to  support  his 
action  in  the  absence  of  a  showing  to  the  contrary.    Id. 

14.  A  motion  by  the  State  for  the  appointment  of  a  receiver  of  the  property 

of  a  defendant  corporation  after  judgment  cancelling  its  permit  to  do 
business,  if  it  stated  the  facts  necessary,  constitutes  a  sufficient  plead- 
ing to  support  the  order  of  appointment.  But  it  seems  that  the  court 
could  take  such  action  on  its  own  motion  and  without  pleading  invoking 
it.     San  Aptonio  Gas  Co.  v.  State,  22  Texas  Civ.  App.,  118.     Id. 

15.  A  receiver  of  a  railway  was  not  entitled  to  interest  on  the  amount  al- 

lowed him  by  order  of  the  court  as  compensation  for  his  services  and 
to  meet  which  he  had  funds  on  hand  authorized  by  the  order  to  be  so. 
used,  but  to  provide  for  the  emergencies  of  the  business  he  had  used 
them  to  improve  the  property,  thereby  postponing  his  own  payment. 
Jones  V.  United  Statee  d  Mex,  Tr.  Co.,  430. 

Beoord. 

Of  deed  of  adoption.    See  Adoption,  1. 

Filing  for.     See  Filing,  1. 

Of  judgment  dissolving  injunction.     See  Injunction,  8. 
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Bemittitur. 

1.  It  does  not  neoeuarily  follow  that  a  defendant  is  entitled  to  a  new  trial 
when  the  verdict  of  the  jury  is  so  excessive  as  to  indicate  that  it  was 
influenced  by  some  improper  motive  in  fixing  the  amount  of  the  same. 
The  error  may  be  cured  by  a  proper  remiwtur.  Goiveffton,  H.  d  N. 
Ry,  Co,  V,  Wailis,  120. 

XepeaL 

By  implication.     See  Intomoating  lAquon,  7. 

Bet  Adjndicata. 

1.  In  a  suit  against  two  railroad  companies  judgment  was  rendered  against 
one  and  in  favor  of  the  other.  The  defendant  against  whom  the  judg- 
ment was  rendered  appealed,  and  executed  an  appeal  bond  payable  to 
the  plaintifl*  alone.  On  appeal  the  judgment  of  the  trial  court  was  re- 
versed in  general  terms.  Held,  that  the  judgment  of  the  trial  court 
was  res  adjudicata  as  to  the  defendant  in  whose  favor  judgment  had 
been  rendered  on  the  first  trial,  and  therefore  a  bar  to  a  second  trial 
as  to  such  defendant.    Colorado  d  Houthem  Ry.  Co.  v.  Eamm,  196. 

Eiparian  Owner. 

Pollution  of  stream.    See  WoierB  and  Wat€r  Oowgea,  2,  S. 

Sales. 

Commission  of  land  agent.     See  Agency,  IS, 
Of  electric  power  by  city.     See  Cities,  1-6. 
Resale  on  refusal  to  receive.     See  Damages,  12,  IS. 
Of  intoxicants.     See  Intoxicating  Liquara,  1-'12. 

School  Land. 

1.  Under  the  provisions  of  sections  5  and  11  of  the  Act  of  1905,  General 
laws,  1905,  pp.  163,  166,  a  lessee  of  public  school  or  asylum  lands  had 
no  preference  right  to  purchase  any  part  of  such  leased  land  after  the 
expiration  of  his  lease.  The  rights  referred  to  in  section  11  were  only 
such  rights  as  accrued  under  said  Act.    Patterson  v.  Crenshaw,  440. 

School  Tax. 

Off-set  against.     See  Taxes,  1. 

Search   and   Seizure. 

Liquors  kept  for  unlawful  sale.    See  Intomomiing  Liquors^  11,  12. 

Seduction. 

Marriage  under  duress.     See  Marriage,  1. 

Sequestration. 

1.  Certain  cattle  and  a  quantity  of  cotton  seed  oil  cake  was  taken  from 

the  possession  of  the  defendant  by  the  sheriff  by  virtue  of  a  writ  of 
sequestration ;  within  due  time  the  defendant  replevied  the  property,  but 
was  required  by  the  sheriff  to  reimburse  him  for  expenses  of  keep- 
ing the  cattle  before  he  could  get  possession  of  the  same;  the  trial  re- 
sulted in  a  judgment  for  the  plaintiff  for  the  cattle;  the  defendant  re- 
quested a  special  charge  to  the  effect  that  he  was  entitled  to  recover 
the  amount  paid  to  the  sheriff.  Held,  the  item  of  expenses  incurred  by 
the  sheriff  was  not  a  proper  issue  to  be  submitted  to  the  jury,  but  was 
an  item  of  cost  and  regulated  by  statute.  Rudolph  v.  Snyder^  438. 

2.  Where,  in  a  sequestration  suit,  the  plaintiff  recovers  judgment  for  the 

property  in  controversy,  and  the  defendant  has  a  money  judgment 
against  the  plaintiff,  an  apportionment  of  the  cost  between  the  parties 
is  not  an  abuse  of  the  discretion  vested  in  the  court  by  article  1425, 
Revised  Statutes.     Id. 

Special   Damages. 

Pleading  and  proof  of.    See  Telegraph,  S. 
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Speoiflo  Performanoe. 

1.  Upon  the  breach  of  its  contract  by  a  waterworks  company  to  furnish  a 

city  with  an  adequate  supply  of  water  for  domestic  purposes  and  for 
fire  protection  for  a  period  of  forty  years,  a  court  of  equity  has  the 
power  to  decree  and  enforce  a  specific  performance  of  the  contract  by 
the  company.  And  the  fact  that  the  contract  between  the  city  and  the 
company  contained  a  provision  by  which  the  city  was  given  the  right 
to  buy  the  waterworks  plant  did  not  deprive  the  city  of  its  equitable 
remedy  for  specific  performance.    Bounds  v.  Hubbard  City,  233. 

2.  In  a  suit  by  a  city  against  a  waterworks  company  to  enforce  specific  per- 

formance of  a  contract  to  furnish  the  city  with  adequate  fire  protection, 
evidence  considered,  and  held  sufficient  to  support  a  finding  that  the 
company  had  breached  its  contract.     Id. 

3.  In  a  suit  by  a  city  to  compel  specific  performance  of  its  contract  by  a 

waterworks  company  in  the  use  of  certain  machinery,  and  for  injunc- 
tion to  prevent  the  removal  of  said  machinery  and  the  substitution  of 
other  machinery,  the  fact  that  the  machinery  then  in  use  by  the  com- 
pany and  ordered  by  the  court  to  be  continued  in  use,  will  wear  out, 
thereby  necessitating  the  installment  of  other  machinery  of  like  kind, 
furnishes  no  sufficient  reason  for  denying  the  enforcement  of  the  con- 
tract by  a  court  of  equity.    Id. 

4.  The  use  of  the  phrase  "fire  protection''  in  a  decree  requiring  a  waterworks 

company  to  furnish  fire  protection  to  a  city,  is  not  too  indefinite  and 
imcertain  to  be  enforced  in  equity  by  the  ordinary  process  of  the  court. 
Said  phrase  defined.    Id. 

Speed. 

Ezoesslve  rate  of.    See  Negligence,  15,  17. 

Stote. 

Authority  to  cancel  lease.     See  Agency,. 8,  9. 

Statement  of  Facts. 

Report  of  stenographer.    See  Stenographers,  1,  ft. 

1.  Where  a  statement  of  facts,  through  the  misapprehension  of  the  trial 

judge  as  to  the  date  upon  which  the  time  expired,  was  filed  one  day 
too  late,  it  will  be  considered  on  appeal.  TesDos  d  Q.  Ry.  Co,  v.  First 
Natl.  Bank  of  Carthage,  283. 

2.  Where  it  appears  from  the  statement  of  facts  that  certain  evidence  was 

introducea,  and  incidentally  from  the  charge  of  the  court  that  such 
evidence  was  not  introduced,  the  statement  of  facts  must  prevail. 
Ouffey  Pet.  Co.  v.  Hooks,  561. 

3.  An  application  for  mandamus  to  compel  a  county  judge  to  incorporate  in 

a  statement  of  facts  prepared  by  him  a  copy  of  a  contract  introduced 
in  evidence  by  the  relator  and  alleged  to  be  the  basis  of  his  suit,  will 
be  refused  when  it  appears  that  the  substance  of  said  contract  is  fully 
and  fairly  incorporated  in  such  statement  of  facts.  Neither  the  stat- 
ute nor  the  rules  are  mandatory  in  the  requirement  that  an  instrument 
in  writing,  such  as  that  in  question  in  this  case,  should  be  copied  at 
length  in  the  statement  of  facts.  Runck  v.  Timon,  436. 

4.  The  Appellate   Courts  have  no  power  to  control   the  action  of  a  trial 

judge  in  making  up  a  statement  of  facts  as  to  what  shall  or  shall 
not  be  embraced  therein,  provided  the  statement  does  not  on  its  face 
appear  to  be  incomplete.    Id. 

Statutes. 

Repeal  by  implication.     See  Intoxicating  Liquors,  7. 

Statutes  Cited. 

(Revised  Statutes.) 

Article  320.    Limiting  carrier's  liability.     8t.  Louis^  I.  M.  d  8.  Ry.  Co. 

V.  Moon,  211. 
Article  665.     Corporations.     Deaton  Oro.  Co,  v.  International  Harvester 

Co.,  271. 
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Statutes  Cited— CofOlfMMrf. 

Article  907.    Mandamus.    Waier»  Pierce  Oil  Co.  v.  State,  178. 

Article  1214.     Citation.     Carlton  v.  Mayner,  GO. 

Article   1278.     Continuance.     Raley  v.  State,  428. 

Article  1321.    Instructions  to  jury.     Mieeouri,  K,  d  T.  Ry.  Co,  v.  Moore, 

533. 
Articles    1331,    1333.     Special   verdict.     Mabry   v.   Citizens  Lumber  Co., 

447,  448. 
Article  1379.     Statement  of  facts.     Runck  v.  Timon,  436,  437. 
Articles  1379,  1380,  1381,  1414.     Statement  of  facts.     Colorado  d  So.  Ry. 

Co,  V.  Hamm,  200. 
Article  1383.     Appeal.     WaUtein  v.  Nicholson,  359. 
Article  1401.    Security  for  costs.    Lewis  v.  Texas  d  P.  Ry.  Co.,  425. 
Article  1425.     Costs.     Rudolph  v,  Snyder,  440. 
Article  1465.     Receivers.     Waters-Pierce  Oil  Co.  v.  State,  302. 
Article  1472.    Receivers.    Jones  v.  United  States  S  M,  T.  Co.,  434. 
Article  1700.     Descent  and  distribution.     Berry  v.  Powell,  602. 
Article  2967.     Wife's  separate  property.     Bledsoe  v.  Fitts,  580. 
Article  3097.     Interest.     Jones  v.   United  States  d   M.   T,  Co.,  433. 
Article  3105.     Interest  on  judgments.     Jones  v.  United  States  d  M.  T. 

Co.,  432. 
Articles  3139,  3140.    Qualifications  of  juror.    Stone  v.  Pettus,  17. 
Article  3257.     Revival  of  repealed  law.     Kerr  v.  Mohr,  3. 
Articles   3287,  3289.     Judi^nent  liens.     Guffey  Pet.   Co.   v.  Hooks,  566. 
Article  3498u.     Security  for  costs.     Lewis  v.  Teams  d  P.  Ry.  Co.,  426. 
Article  4528.    kailway  fences.    Texas  d  P.  Ry.  Co.  v.  Sproles,  297. 
Article  4560g.     Liquor  dealers.     Coughtry  v.  Haupt,  452. 
Article  4642.     Filing  for  record.     Guffey  Pet.  Co.  v.  Hooks,  569. 
Article  4871.     Sequestration.     Rudolph  v.  Snyder,  439.  , 

Article  4232.    Tax  suit.    State  v.  Unknown  Owner,  188.  * 


(Penal  Code.) 
Articles  379-383.     Gaming.     Cain  v.  State,  384. 

(Acts  of  Legislature.) 

Act  of  April  22,  1897.     (Laws  25th  Leg.  p.  117.)     Continuance.     Raley 
V.  State,  428. 

Act  of  March,  1,  1905.      (Laws  29th  Leg.  p.  21.)     Misconduct  of  jury. 
Foley  V.  Northrup,  282. 

Act  of  March  13,  1905.     (Laws,  29th  Leg.  p.  29.)     Venue  in  suits  against 
carriers.     St.  Louis  /.  M.  d  S.  Ry.  Co.  v.  Moon,  212. 

Act  of  April  15,  1905.     (Laws,  29th  Leg.  p.  163.)     School  land.     Patter- 
son V.  Crenshaw,  442. 

Act   of   April    15,    1905.      (Laws,    29th    Leg.    p.    271.)      Public    schools. 
Caswell  V.  Funderberger,  456. 

Act  of  April  5,  1907.      (Laws,  30th  I^eg.  p.  156.)      Myers  v.  State,  338. 

Act  of  April  6,  1907.     (Laws,  30th  Leg.  p.  166.)      Intoxicating  Liquors. 
Burckell  v.  State^  395. 

Act  of  April  11,  1907.      (Laws,  30th  Leg.  p.   175.)      Receivers.      Waters- 
Pierce  Oil  Co.  V.  State,  169,  302. 

Act  of  April   16,  1007.     (Laws,  30th  Leg.  p.  207.)     Injunction.     Caswell 
V.  Funderberger,  456. 

Act  of  April   18,   1907.      (Laws,  30th  Leg.  p.  246.)     Disorderly   houses. 
Burckell  v.  State,  395. 

Statute  of  Frauds. 

Express  parol  trust.     See  Trusts,  1,  2. 

1.  Where,  upon  the  face  of  a  contract,  a  contingency  is  expressed    which 

might  happen  within  the  space  of  one  year  and  the  contract  be  thereby 
fully  performed,  such  contract  is  not  obnoxious  to  the  statute  of  frauds. 
Texarkana  Lumb.  Co.  v.  Lennard,  117. 

2.  To  sustain  a  parol  gift  of  land  one  of  the  requisites  is  that  possession 

must  be  taken,  and  improvementa  of  some  material  and  substantial 
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statute  of  Fraudi — Continued. 

value,  as  compared  with  the  value  of  the  land,  must  be  made  upon 
the  land  by  the  donee,  with  the  acquiescence  of  the  donor,  upon  the 
faith  of  the  parol  gift.    Hutcheaon  v.  Chandler,  124. 

3.  Improvements  made  by  the  donee  upon  land,  claimed  under  a  parol  gift, 

after  death  of  the  donor  can  not  be  said  to  have  been  made  with  the 
acquiescence  of  the  donor  and  hence  are  of  no  avail  to  the  donee  to 
sustain  Uie  gift.    Id. 

4.  Evidence  as  to  the  character  and  value  of  improvements  considered,  and 

held  insufficient  to  support  a  parol  gift  of  land.  Id, 

Stenographers. 

1.  Documentary  evidence  introduced  on  the  trial  of  a  cause,  and  referred  to 

and  described  in  the  stenographer's  report,  is  properly  embraced  in  the 
clerk's  transcript  of  the  proceedings,  when  so  directed  by  the  trial 
court  or  judge.  Such  evidence  should  not  be  copied  into  the  stenog- 
rapher's report.  By  the  phrase  ^'embraced  in  the  stenographer's  re- 
port," in  section  five  of  the  stenographer's  Act  of  1906,  is  meant  such 
reasonable  description  of  the  documentary  evidence  as  will  identify  the 
same.     Colorado  d  Southern  Ry.  Co.  v.  Hamm,  190. 

2.  By  the  phrase  "written  direction  of  the  Court,"  as  used  in  section  five  of 

the  stenographer's  Act  of  1905,  is  meant  that  the  direction  may  be 
made  by  the  judge  either  in  term  time  or  within  twenty  days  there- 
after, and  such  direction  given  by  the  trial  judge  to  the  clerk  of  his 
court  within  twenty  days  after  the  adjournment  to  include  certain  docu- 
ments, used  in  evidence,  in  his  transcript  of  the  proceedings,  is  valid. 
Id, 

Street. 

Over  property  of  railway  company.    See  Dedication,  i-5. 

Suhagent. 

Commissions  of.     See  Agency^  S. 

Superior  Legal  Title. 

Retained  in  grantor.    See  Husband  awl  Wife,  6, 

Supersedeas. 

Of  order  appointing  receiver.    See  Receivere,  4-7. 

Surveyor. 

Report  of.     See  Aesignment  of  Error,  8. 

Effect  of  report.     See  Evidence,  6. 

Objections  to  report.     See  Instructions  to  Juries,  18. 

SurvlTor. 

Administration  of  community  property  by.    See  Community  Property,  1-4. 

Taxes. 

Warranty  against.     See  Admission,  I. 

Suit  against  unknown  owner.     See  Citation,  2, 

Collection  of  judgment.  See  Injunction,  1. 
1.  In  a  suit  against  an  cx-treasurer  of  an  independent  school  district  for 
delinquent  school  taxes  levied  for  a  special  purpose,  the  defense  that  de- 
fendant while  such  treasurer  had  paid  out  on  vouchers  issued  by  the 
board  of  trustees  more  money  than  he  had  received,  and  that  his  re- 
port showing  this  fact  had  been  approved  by  the  Commissioners'  Court 
of  the  county,  and  later  by  the  State  superintendent  of  education,  could 
not  avail  as  an  offset  to  taxes  due  by  him  individually.  Massie  v, 
Palo  Pinto  Ind.  Rch.  Distr.,  349. 
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AL-crfi  :t  i.jzL.  ijxii  Vfi  ti-f  5-v^  TcxVx^fd  aad  Uie  propertj  theran  a 
Tc**-  ~  ■  i-^fj-TOis*  kifL  idtTi  t  T  c.i.i>«r?s^  was  lisKe  for  loss  o3f  articles  takea 
-  wr-f-'^at    7-^   :ci»;rsw  a*  i«KTir  a   yrvxisaie  resmit  of  his  owa  wrong. 

i  IV'^'T*  f-*":  ?-'-^-T-»ir  ▼-!*  I.»M#  5'r  a  tiestjisat  eoaasitted  br  ita  agent 
;'  .'r:*fc  :c  i>  p":tiir*l  TT,sT.ii£wr  L&^iag  a  7  am>  fnmi  plaintiff's  hoimei, 
''•'u.^!  ^  oif  ^'T  n.  >~.i.  C-*  L-n.Hr  a  rliia  wi::^  i^  no  louBdatioa,  plain- 
^  f  MT-Tx  lAL  sc  i>f^lr::£^  ^v^.^i  ofC'^sdaat  ia  resatioa  to  such  property 

^  I4  ^1*  1:*^  >:>  :'•  V  T-.-nt  *T  '•^..'aa  the  ticgfiaas  mduiJ  br  defcndaat 
'•-i*  7^ 'T  - -Ti-t*i  JLT*;  *••*  p-«iii.r-:«  ^a  which  the  pmaiseB  wete  left  by 
':>«f  i-'>>.'j.<:««tfr^  &.!>£  *if  '>■>»  'c  yr.^>p'  1 1   by  i«aa>B  thereof  though  not 

<i.  T"-:'"^,-^  ,■»  "^  --*~^  Anr  **'' 1  T"  *.»»-w  t^'st  an  act  of  tuppawi  br  agents 
•••  A  .---^--f-  -T.  TTf*  i":"-»-~r^£  ^w  the  ci^rpcrato  lepreBentativvs  and 
•  s#  ^--Ton:  rx  ".  !  >>  iV^^fCTT.  ihocfh.  br  mi*talrr.  they 
xr4;r^r  ix  w-:.>r^  ijif  <ccTK*ea::>.'«  had  ma  interest.    IdL 
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Trespau  to  Try  Title. 

Evidence  necessary  for  lecovery.    See  Boundariea,  S,  4» 
Proof  of  undivided  interest.    See  De&l,  6, 
Description  of  land  sued  for.     See  Descrtption,  1,  2. 

1.  A  plaintiff  in  trespass  to  try  title  sequestrated  the  land  in  controversy, 

dispossessed  the  defendant,  replevied  the  land,  took  |>ossession  of  the 
same  and  then  dismissed  his  suit.  The  defendant  in  said  suit  then  filed 
suit  of  trespass  to  try  title  against  the  plaintiff  in  said  suit  for  the 
same  land.  Held,  that  the  plaintiff  in  the  second  suit  was  not  required 
to  deraign  title  from  the  sovereignty  of  the  soil,  but  was  entitled  to 
recover  on  his  former  possession.     MoAdams  v.  Hooka,  79. 

2.  Where  a  plaintiff  in  trespass  to  try  title  specially  pleads  a  title  bv  limi- 

tation, the  rule  confining  a  party  to  the  title  specially  pleaded,  does 
not  apply.    Id, 

3.  When  in  trespass  to  try  title  the  defendant  specially  pleads  his  title  the 

effect  is  simply  to  limit  him  to  proof  of  the  title  so  plead;  it  does  not 
relieve  the  plaintiff  of  the  necessity  of  proving  title  in  himself.  Hutch- 
eson    V.  Chandler,  125. 

Tmsts. 

1.  In  pursuance  of  an  agreement  between  P.  and  M.  that  P.  should  buy  a 

certain  tract  of  land  for  M.,  P.  bought  the  land,  taking  the  deed  in  his 
own  name  and  executing  his  notes  for  part  of  the  purchase  money. 
M.  furnished  part  of  the  money  with  which  to  pay  the  notes  and  ren- 
dered certain  valuable  services  to  P.  After  the  notes  were  all  paid 
P.  conveyed  the  land  to  M.  in  consummation  of  the  agreement;  but 
before  this  deed  was  recorded  a  creditor  of  P.  fixed  an  attachment  lien 
on  the  land  and  bought  in  the  same  at  sheriff's  sale.  In  a  suit  of  tres- 
pass to  try  title  for  the  land  by  M.  against  the  creditor,  held,  that  M. 
was  entitled  to  recover.  The  agreement  between  M.  and  P.  constituted 
a  parol,  express  trust  which  was  subject  neither  to  the  statute  of  frauds 
nor  to  the  registration  statutes.     Henderson  v.  Rushing,  486. 

2.  The  rule  that  the  facts  which  show  a  trust  in  land  must  exist  at  the 

instant  the  title  passes,  and  that  no  prior  or  subsequent  agreements 
of  the  parties  will  create  a  trust,  is  true  only  of  resulting  trusts  and 
not  of  parol  express  trusts.    Id, 

Ultra  Vires. 

Guaranty  of  note  by  corporation.    See  Corporations,  1,  2» 

Undue  Inlinence. 

Will  procured  by.     See  Wills,  1,  2. 

Yalne. 

Proof  of.     See  Evidence,  10-12. 

Of  crop  destroyed.     See  Evidence,  12. 

Variance. 

Time  of  alleged  contract.     See  Pleading,  H, 

Vendee. 

As  party  to  action.    See  Partition,  1, 

« 

Vendor  and  Purchaser. 

Breach  of  warranty.     See  Admission,  1, 
Partial  breach  of  warranty.     See  Damages,  1, 
Adverse  possession.     See  Limitation,  9. 

1.  Though  a  contract  for  sale  of  land  recited  as  the  consideration  only  cash 

paid,  an  additional  consideration  may  be  shown  by  parol  evidence  to 
have  been  agreed  on,  and  the  vendor  may  have  foreclosure  of  his  lien 
therefor.  Tipton  v.  Tipton,  61ft. 

2.  A  parol  agreement,  on  sale  of  land,  that  the  grantor  was  to  have  during 

life  the  rents  of  the  property  sold  was  not  invalid  as  defeating  the  es- 
tate created  by  the  conveyance.     Id. 
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Vendor  uid  Pvrebuer — Continued.  K  To 

3.  Where  plaintiff  deposited  money  m  a  forfeit  if  he  failed  to  complete 

a  purchase  of  land  contracted  for  under  an  agreement  by  the  seller  to 
furnish  a  good  and  suflScient  deed  and  abstract  of  title,  he  was  entitled 
to  recover  the  same  from  the  stakeholder  where  the  seller  failed  to         Tie 
comply  with  such  undertaking.    Hall  v.  Huffhines,  276. 

4.  One  who,  on  his  undertaking  to  purchase  land,  on  representations  that  the 

vendor  had  ffood  title,  received  possession  and  leased  same  to  a  tenant,         T«] 
after  which  he  failed  to  eomplete  the  purchase  because  of  defects  in  the 
title,  was  not  liable  for  the  rents  where  he  had  received  none  from  the 
tenant  and  had,  on  abandoning  the  trade,  instructed  the  seller  to  look         ^| 
to  the  tenant  for  the  rents.    Id. 
6.  The  fact  that  a  contract  for  exchange  of  lands  provided  the  mode  of  .re- 
lief and  the  measure  of  damages  in  case  of  rescission  of  the  contract,         ^^ 
would  not  prevent  the  warrantee  from  suing  upon  the  covenant  of  war- 
ranty for  partial  breach  of  the  same.    Larkin  v.  Trammel,  549. 

6.  Where  several  distinct  tracts  of  land  are  embraced  in  a  deed  containing  a 

^neral  covenant  of  warranty,  and  the  title  to  one  of  the  tracts  fails,         ^a 
it  constitutes  a  breach  of  the  warranty  and  not  merely  a  shortage 
in  acreage.    Id, 

7.  In  a  suit  for  breach  of  warranty  of  title,  it  is  ordinarily  necessary  to 

prove  eviction,  and  proof  that  the  land  in  controversy  is  in  the  adverse  ^ 
and  exclusive  possession  of  a  third  party  is  not  sufficient;  the  plain-  "< 
tiff  must  show  that  the  occupant  of  the  land  was  holding  under  a  sup- 
erior title.  But  where  the  particular  tract  in  controversy  was  unen- 
closed at  the  time  of  the  sale,  and  the  defendant  warrantor  testified 
on  the  trial  that  he  told  the  plaintiff  pending  the  trade  that  ''every 
acre  I  owned  was  under  fence  and  that  I  didn't  own  anything  besides 
what  was  under  fence,"  it  relieved  the  plaintiff  of  the  necessity  of  prov- 
ing the  superior  title  of  the  occupant.  The  fact  that  the  warrantor 
himself  had  only  a  quit-claim  deed  to  the  land  would  not  establish 
that  he  did  not  have  the  title.    Id, 

8.  S.  beinc  the  owner  of  the  land,  sold  a  part  of  it  to  G.  taking  notes  se- 

cured by  vendor's  lien  for  the  purchase  money;  these  notes  S.  trans- 
ferred and  assigned  to  D.  bv  simple  endorsement,  nothing  was  placed 
on  record  to  give  notice  of  the  transaction;  G.  being  uname  to  pay  for 
the  land  conveyed  it  to  S.;  upon  the  representation  of  both  S.  and  G. 
that  G.  was  the  real  owner  of  the  land  and  could  make  good  titl  to 
the  same  and  that  the  vendor's  lien  notes  had  been  lost,  O.  exchanged 
land  with  S.,  receiving  in  part  the  land  which  had  been  sold  to  G.  and 
for  which  the  notes  had  been  given.  In  a  suit  by  C.  against  D.,  the 
holder  of  the  vendor's  lien  notes,  to  cancel  the  vendor's  lien  and  to 
remove  the  cloud  from  his  title,  held,  that  the  case  was  analogous 
to  the  case  of  Moran  v.  Wlieeler,  87  Texas,  179,  and  under  the  doc- 
trine announced  in  that  case  C.  was  entitled  to  the  relief  prayed  for. 
Drumm  Commission  Co.  v.  Core,  216. 

Venue. 

In  suit  against  railroads.    See  Carriers  of  Goods,  1. 

Yerdlot. 

No  presumption  against  specific  finding.    See  Dam^es,  H. 

Compromise.    See  Juries,  S. 

Cured  by  remittitur.    See  Remittitur,  1. 

1.  In  returning  a  verdict  in  favor  of  the  establishing  of  a  way  by  prescrip- 

tion it  was  proper  for  the  jury  to  determine  the  location  and  width 
of  the  way  found  by  them  to  be  so  established.  International  <£  Q. 
N.  R.  Co.  V.  Cuneo,  623. 

2.  Where  a  case  is  submitted  to  the  jury  upon  special  issues,  the  failure 

of  a  party  to  request  the  submission  of  a  certieiin  issue,  or,  where  such 
issue  is  in  fact  submitted  by  the  court,  but  upon  failure  of  the  jury 
to  answer  the  same,  the  court  in  effect  withdraws  the  same  from  the 
jury,  a  failure  to  except  to  such  action  of  the  court,  ^.il  preclude  said 
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Miij  from  compljuBiBg  oo  apycil  id  the  aetioB  of  thm  eovrt^    Joslm 
Speer  diaaenting.     Jfa6ry  v.  Citisena^  Lmmb,  Vo^  44;t. 

Of  prcmiaeB  bj  jury.    See  JmrieM,  2. 

r. 

DdlnitioB  of  term.     3ee  imtosicatimg  Liquon,  2,  5. 


Enjoining  gamiahment  of.     See  Jurudictiom^  i. 


- 1 


Of  tien  bj  permission  to  sell.    See  Landlord  and  Tenanl,  5. 

'WazraBtj. 

On  sale  of  land.    See  iidmiattoN,  i. 
Damages  for  partial  breach.    See  Damages,  i. 
Partial  breaeh  of.     See  reador  amd  PurcAoarr,  5->7. 

Waten  amd  Watereovrses. 

Destmction  of  crdp  by.     See  DofiM^es,  it  ^0. 
ConTcjance  of  water  power.    See  Deed^  5. 

1.  In  a  suit  against  an  adjacent  property  owner  for  damages  alleged  to  haTe 

been  caused  by  obstructing  the  flow  of  surface  water  and  thus  flooding 
plaintifl^s  lot,  evidence  considered,  and  held  not  sufficient  to  support 
a  Terdict  against  the  defendant.     Settegast  r.  Kapner^  507. 

2.  In  a  suit  by  riparian  owners  against  owners  of  oil   wells  for  polluting 

the  waters  of  a  stream  by  conducting  wa.ste  oil,  salt  water  and  other 
injurious  matter  by  ditches  dug  for  that  purpose  into  said  stream  con> 
trary  to  the  natural  drainage  of  the  surface  of  the  land,  pleadings  con- 
sidered, and  held  to  state  a  good  cause  of  action.  Teel  v,  Rio  Bravo 
OU  Co.,  153. 

3.  One  who  pollutes  the  waters  of  a  stream  by  the  use  he  makes  of  his 

adjacent  land,  even  though  the  use  is  lawful  and  the  pollution  not  th^ 
result  of  negligence,  is  liable  to  riparian  owners  for  damage  inflicted 
thereby.  The  necessities  of  one  man's  business  can  not  be  the  standard 
of  another  man's  right  in  a  thing  which  belongs  equally  to  both.    id. 


Way. 


Dedication  to  use  of  public     See  Dedication,  2. 
Establishing  by  prescription.     See  Dedication,  2, 


Wife's  Separate  Property. 

Improvements  upon.    See  Husband  and  Wife,  t. 
Gift  without  her  consent.    See  Husband  and  Wife,  5. 

Wills. 

1.  In  a  suit  to  set  aside  a  will   and   a  codicil   thereto  on   the   ground   of 

undue  influence,  evidence  considere<1,  and  held  sufficient  to  support  the 
finding  of  the  jury  that  undue  influence  had  been  exercised  by  the  prin- 
cipal devisees  and  legatees  who  were  the  sons  of  the  testatrix,  the  man- 
agers of  her  business  aflfairs  and  her  confidential  advisei*s.  Ooo<iloe 
V,  Goodloe,  493. 

2.  While  statements  of  a  testator  made  after  the  execution  of  his  will  are 

not  admissible  in  evidence  to  prove  the  actual  fact  'of  fraud  or  undue 
influence,  such  statements  are  admissible  to  establish  the  influence  and 
effect  of  external  facts  upon  the  mind  of  the  testator  in  making  the 
disposition  he  did  of  his  property.     Id, 

Witness. 

Contrad    ting  by  conveyance.     See  Evidence,  4» 
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Works  of  Art. 

Obscene  or  vulgar.    See  Intowioating  lAquors,  tS, 

Writ  of  Error. 

After  adjudication  of  appeal.    See  JurisdictUm,  5, 

Written   Initnunent. 

Parol  evidence  to  vary.  See  Contract,  1-^;  Evidence,  1,  2. 
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